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Tracy L. Banker, AZ F022810, TN #24113-29
Terry Tr. Warren, AZ #016073

Warren & Banker, PLOC

4300 North Miller Road, Suite 14]
Secottsdale, Avizona 85251

Telephone: 480-222-2043

Facsimile: 480-222-1044

Email: tracy@wareabanker. com

Artornevs for Petitioner

Federal Communications Commission

In re Reguest for Wabver of Appeal Deadline for USAC I°C Docket Nog. 02-6 and 96-45

Declsion regavdig FRYH 1026344 for Fanding Foor

2043 Notice of Appearance

Liberty Traditional Chatter School
4027 North 45" Avenue,

Phoenix, Arizona 8303 ]

BEMN# 208832,

Petitioner.

Comes now the firm of WARREN & BANKER, PLC, and files its Notice of Appearance a3 counsel for LIBERTY

TRADITICN AL CHARTER SCHOOL in this matter,

Drated this 23™ day of February, 2009

Filed this 25" day of February, 2009,
iy Electronic Comment Filing System (ECFS), to

Marlene H. Tiorteh, Secratary

Federal Communications Commission
Office of the Secretary

445 12" Street, SW

Washington, ThC. 20354

Copy of the foregoing was sent, by
Electronic Mail, this 25™ day of February, to:

Request for Waiver - 1

""lﬁw-. %&J:%

Tracy Ful Banker, Esq.

Terry D. Warren, Eaq,

Warren & Ranker, PLC

4300 North Miller Road, Suite 141
Scottsdale, Arizona 85251
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Schools and Libwaries Division- Correspondence unit
100 3. Jefferaon Road

P.O. Box 302

Whippary, MF 07981

Email: appeals@al.universalservice.org

=

Request fin- Wajver -2
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Tracy L. Banker, AZ #022810, TN #2341 13-29
TFerry D, Warren, AZ #O16073

Warren & Banker, PLC

4300 North Miller Road, Suite 141
Scottsdale, Arizona 85251

Telephone: 480-222-2045

Facsimile: 450-3272-20d44

Email: tracy@warrenbanker.com

Attorneys for Petitioner

Before the Federal Communications Commission

In re Request far Waiver of Appeaf Deadline for USAC |CC Docket Nos. 02-6 and 96-43
Decisian regerding FRNY 1026344 for Fanding Year

2003 Request for Waiver of USAC Appeal Deadline

Liberty Traditional Charter School
40627 Novth 45" Avenue,

Ploenix, Avizona 85031

BEN# 208832,

Petitioner.

1

Comes now the Petitioner, Liberty Traditional Charter School {“Liberiy™), by counsel, and requests that the Federal

Comeunications Commission (“FCC”} waive the deadline set forth at 47 CFR §54,720 for appealing & Universal
Service Administrative Company (“TISAC™) decision. Petitioner sets forth the following facts and covclusions of
law 0 support of its Request for Waiver of the USAC appeal deadline.

MEMORANDUM OF FACTS AND CONCLUSIONS OF LAW

1. On November 25, 2008, USAC allegedly mailed to Liberty, by first-class mail, a lefrer titled, Notificarion
af Commitment Adjusiment Letter Funding Year 2003: 7/1/2003 — 6/30/2004 (hereinafter, the “Movember
2008 Letter™, a copy of which is attached hereto for reference as Exhibit A,

2. Pursuant to FCC rofes, the mailing of this letter began a 60-day appeal window for Liberty to appeal

USACs decision, which adjusted the funding commitment for Liberty’s Form 471 Application Nutber

Request for Watver - ]
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37471 5, Funding Reguest Number 1026344 for funding year 2003 from $321,827.89 to $0.00. Seze 47 CFR
34,7200,

Although the November 2008 letter was cotrectly addressed to Liberty, Liberty did tot receive a copy of
the Jetter during the 60-day appeal window.

On Jamaary 26, 2009, one day afier the 40-day appeal window expired, USAC mailed a subsequent
Demand for Payment letter demanding that Liberey repay $321,827 89 of E-rate funding within 3¢ days.
The January 246, 2009 letter was received by Liberty on Jaraary 30, 2009,

Liberty immediately contacted USAC to ascertain information regarding USAC's decision and, for the fivst
titne, learped of the November 2008 better and the appeal window. Liberty requested a copy of the
Mavember 2008 letter from USAC on Febroaty 3, 2009, which was received an Febwuary 14, 2009,
Liberty i5 an Arizona nonprofit corporation operating an Avizona charter schoal with aporoximately 350
studetits. Libaitvs budget is imited and the Arjzona State Legislature is currently cutting charter schog]
budgets for the 2003-2002 school year as well a5 the 2009-2010 school vear due to state budget deficits,
Libetty ia not in 2 financial position to pay USAC or the FOC $321,827.89 by Febragry 25, 2009 as
demanded by UUSAC in it January 26, 2008 letter- and doss not believe that such 1epaanent is warcanted
Demanding such payment would create a significant hardship en Liberty, would likely banloupt the
corpotation and close the charter schoo], thereby displacing 350 students from their sehool.

Althougl Liberty received a copy of the Woventher 2003 Tetter on Febwuary 10 2009 from the USAC legal
department, Liberty is still researching the reason for USAC denial of funding request number 1026344,
which ocenrred nearly five vears after the original funding request wag granted and paid by USAC,

Unlike schools that timely receive the Motification Letter, Libetty has been denied the benefit of 2 60-day
appeal window to review the USAC decision and formulate and sulwnit its appeal. Tnstead, Liberty did not
receive totice until after the appeal window closed and only had 14 days, after receiving a copy of the

TMovember 2008 Jetter to sulmit this request for waiver.

Fequest for Waiver - 2
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11,

12,

13.

14,

FCC rules permit the FCC to waive an appeal deadline for good rauge a0 long as the citcumstances
surrounding the reguest for waiver could not be avoided even with careful planning and that the waiver of
an FCC yule would serve the public intetest. See 47 CFR §1.3; Untversal Service Administrative

Comprary s Appeals Procedure, Liberty’s request for waiver clearly meets these requirements.

. Liberty has a strict policy regarding the distribution of mail and all office staff members are Familiar with

the policy. 3pecifically, when mail is delivered by the United States Postal Service, the main office
secretary, Rosie Boroquez, sorts and disteibutes mail into the proper addressee’s inferpal mailbox. As in
the case of the November 2008 letter, if the letter 15 addressed to the principal, Ms. Bonnie Knauel, wha is
also currently Liberty's E-rate grant contact, the mail is delivered to Ms. Knauel®s internal mailbox and bs.
Knaue] checks the mailbox daily.

Meither M3, Boraquez nor Ms. Knmuel recaived the November 2008 letter feotn USAC, See Affdavits of
Bonttie Knauel and Eosie Boroguez,

Certainly, the delivery of this important notice could have heen move aceurately tracked if the notice had
been sent by certified or registered mail, but USAC did not zend the Jatter in such manner.

Therefare, sven with strict mail delivery policies and procedures in placs, Liberty did not receive the
Movernber 2008 letter and therefine, could not timely appeal the USAC decision to adjust Liberty's 2003
E-rate funding commitrment relating to FEN 1026344,

Liberty reasonably belisves that thete ars grounds to support an appeal of the USAC decision and that the
decision to adjust the 2003 funding commitment could be justifiably overturned upon appeal. Waiving the
FCC appeal deadlive and permitting Liberty to appeal the USAC decision wonld serve the public interest
by allowing Liberty the opportunity o prove that Liberty propecly bid for, contracted for and received cost-
effective and reasonably tailored technodogy and velated services to support its 350 Arizona students as

permitted by the E-rate grant program,

Request for Wadver -3
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THEREFORE, for the foregning reasons, Liberty respectfully requests that the Federal Communications
Connnigsion waive the USAC appeal deadline and permit Liberty to fils its appeal of USAC"s decision to adjust
Liberiy’s 2003 E~rate funding commitment.

Dated this 25" day of February, 200

Tracy W Banker, Esq.
Terry D, Warren, Ezq.

Warren & Banker, PLC

4300 Morth Miller Road, Suite 141
Scottsdale, Atizona 85251

Filed this 25" day of Febiuary, 2009,
by Electronic Comment Filing Systemn (ECFS), tor

Marlene H. Dorteh, Secretary

Federal Communizations Connnission
Office of the Secretary

445 17" Sneet, SW

Washington, D.C. 20554

Copy of the foregoing was sent, by
Electronic Mail, this 25" day of February, to;

Schools and Libraries Division- Correspondence unit
160 8. Jefferson Road

F.00. Box 902

Whitpany, NJ 07981

Email: appeals@sl.universalservice.org

e

Request for Waiver - 4




USAC ™
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: Schools & Libraries Division

Netification of Commitment Adjustment Letter
Funding Year 2003: 7/01/2003 - 6/30/2004
November 25, 2008

FLORA WEBSTER
LIBERTY TRADITIONAL CHARTER
4027 N. 45th Ave.

Phoenix, AZ 83031
Re: Form 471 Application Number: 374715
TFunding Year: 2003
Applicant’s Form Identifier: IND6YRFORM
Billed Entity Number: 208832
FCC Registration Number: (013519152
SPIN Name: REMOVABLE MEDIA SOLUTIONS, INC.,

Service Provider Contact Person: PATRICTA SULLIVAN

Qur routine review of Schools and Libraries Program funding commitments has revealed
certain applications where funds were committed in vielation of program rules,

In ordes to be sure that no funds are used in viofation of program rules, the Universal Service
Administrative Company (USAC) must now adjust your overall funding commitment. The
purpose of this letter js to make the adjostments to your funding commitment required by
program rules, and to give you an opportunity to appeal this decision. USAC has determined
the applicant is responsible for all or some of the program rule violations, Therefore, the
applicant is responsible to repay all or some of the funds disbursed in error (il any),

This is WOT a bill. 1f recovery of disbursed funds is required, the next step in the recovery
process is for USAC to1ssue you 2 Demand Payment Letter. The balance of the debt will be
due within 30 days of the Demand Payment Letter. Failurs to pay the debt within 30 days from
the date of the Demand Payment Letter could result in interest, late payment fees,
administrative charges and implomentation of the “Red Light Rule,” Please see the
“Informational Notice 4o All Universal Service Fund Contribuotors, Beneficiaries, and Service
Providers™ at hitp:/www unfversalservice orgffund-administration/tools/latest-

news.aspx#083 104 for more information regarding the consequences of not paying the debt in
a timely manner.



T APPEAL THIS DECISION:

If you wish to appeal the Commitment Adjustment Decision indicated in this letter, your
appeal must be received or postmarked within 60 days of the date of this letter. Failure o
meet this requirement will result in automatic dismissal of your appeal. In your letter of
appeal;

1. Include the name, address, telephone number, fax number, and e-mail address (if
available) for the person who can most readily discuss this appeal with us.

2. State gutright that your letter is an appeal. ldentify the datc of the Notification of
Commitment Adjustment Letter and the Funding Request Numbers you are appealing.
Your letter of appeal must inelude the Billed Entity Name, the Form 471 Application
Number, Billed Entity Number, and FCC Registration Number (FCC RN) from the top of
vour letter,

3. When explaining your appeal, copy the language or text from the Notification of
Commitment Adjustment Lefter that is the subject of your appeal to allow the SLD to more
readily understand your appeal and respond appropriately. Please keep your letter specific
and brief, and provide documentation to support your appeal, Be sure to keep copies of
your cerreapondence and documentation.

4. Provide an authorized sigaature on your letter of appeal.

If you are submitting your appeal electronicaliy, please send your appeal to
appealsi@sl.universalservice org using your organization’s e-mail. 1fvou are submitting your
appeal on paper, please send your appeal lo: Letter of Appeal. Schools and Libraries Division,
Dept. 123 - Corresponidence Unit, 100 South Jefferson Road, Whippany, NJ 07981,
Additianal options for filing an appeal can be found in the ® Appeals Procedure” posted in the
Appeals Arvea of the SLD section of the USAC web site or by contacling the Client Service
Burea al 1-888-203-8100. We strongly recommend that vou use the electronic appeals
options.

While we encourage you to resolve your appeal with the SLD first, you have the option of
filing an appeal directly with the Federal Comymunications Commission (FCC). You should
refer to CC Docket Wo. 02-6 on the first page of your appeal to the FCC. Your appeal must
be received or postmarked within 60 days of the date of this letter. Failure to meet this
requirement will result in automatic disimissal of your appeal, [F you are submitting your
appeal via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street
SW, Waghington, DO 20554, Fuither information and options for filing an appeal directhy
with the FCC can be found in the “Appeals Procedure” posted in the Reference Area of the
SLID section of the USAC web site. or by contacting the Client, Service Bureau, We strongly
recommend that you use the electronic Rling options.

FUNDING COMMITMENT ADJUSTMENT REPORT

On the pages following this letter, we have provided a Funding Commuitiment Adjustment
Report (Report) for the Form 471 application cited above. The enclosed Report includes the
Funding Request Number(s) from your application for which adjustments are necessary,
Immediately preceding the Repoit, you will find a guide that defines cach line of the Report.



The SLI is also sending this information to your service provider(s) for informational
purposes. If USAC has determined the service provider is also responsible for any rule
violation on these Funding Request Numbers, a separate [etter will be sent to the service
provider detailing the necessary service pravider action.

Please note that if the Funds Dishursed to Date amount 1s less than the Adjusted Funding
Comminment amount, ISAC will continue to process properly filed invoices up to the
Adjusted Funding Convmitment amount. Please note the Funding Commitment Adjustment
Explanation in the attached Report. [L explains why the funding commitment is being
reduced, Please ensure that any invoices that you or your service provider submit to USAC
are congistent with program rules as indicated in the Funding Commitment Adjustiment
Explanation. If the Funds Disbursed to Date amount exceeds your Adjusied Funding
Commitment amount, USAC will have 1o recover some ar al| of the dishursed fundsz, The
Report explains the exact amount (if any} the applicant is responsible for repaying.

Schools and Libraries Division
Universal Services Administrative Company

ce: PATRICIA SULLIVAN
REMOVABLE MEDIA SOLUTIONS, INC.



A GUIDE TO THE FUNDING COMMITMENT ADIUSTMENT REPORT

A report for each E-rate funding request from your application for which a commitrment adjustment is
reguired is attached to this letter. We are providing the following definitions for the items in that
repart.

FUNINNG REQUEST NUMBER (FRN): A Funding Request Number is assigned by the SLID 1o each
individual request in yaur Form 471 once an application has been processed. This number 13 used to
report to applicants and service providers the status of individual discount funding requests submitted
an & Form 471

SERVIZES ORDERED: The type of service ordered from the service provider, as shown on Form 471

SPIN (Service Provider Tdentification Number): A unigue number assigned by the Universal Service
Administrative Company 1o service providers seaking payment from the Universal Service Fund for
participating in the universal service support mechanizms, A SPIN (2 also used to verify delivery of
services and o arrange for pavment.

SERVICE PROVIDER NAME: The Jegal name of the szrvice provider.

CONTRACT NUMBER: The number of the contract between the applicant and the service provider.
This will be present only if a contract number was provided on your Farm 471,

BILLING ACCOUNT NUMBER: The account nuinber that your service provider has eslablished with
van for billing purposes. This will be present only if & Billing Accaunt Mumber was provided on vaor
Form 471,

SITE IDENTIFIER: The Entity Mumber listed in Form 471, Block 5, ltem 22a. This number will anly
be prezent for “site specific”™ FRMs.

DRIGINAL FUNDING COMMITMENT: This represents the original amount of funding that 30D had
reserved tg reimburse you for the approved discounis for this service for this funding year.

COMMITMENT ADJUSTMENT AMOUNT: This represants the amount of funding that LD has
rescinded bocause of program sule violations.

ADIJUSTED FUNDING COMMITMENT: This represents the adjusted total amount of funding that
SL0 has reserved to reimburse for the appeoved discounts for this service for this funding vear. 1§ this
amount exceeds the Funds Disbursed to Date. the SLD will continue 10 process properly filed tnvoices
up tr the pew cammitment amaunt,

FUNDS DISBURSED TO DATE: This represents the total funds that have been paid to the identified
service provider for this FRN as of the date of this letler.

FUNDS TO BE RECOVERED FROM APFLICANT: This represents the amount of improper]y
disbursed funds to date as a result of rule violation(s) for which the applicant has been determined to
e responsilble. These improperly disbuesed funds will have to e recoversd from the applicant.

FUNDING COMMITMENT ADJUSTMENT EXPLANATION: This entry pravides an explanation
of 1he reasan the adjustment was made.



Fuending Commitmen{ Adjustment Report for
Form 471 Application Number: 374715

Funding Request Number; 1026344

Services Ordered. INTERNAL CONNECTIONS
SPIN: 143017430

Service Provider Name: REMOVABLE MEDIA SOLUTIONS, INC.
Caontract Number: Yeard E-Rate

Billing Account Number:

Site Identifier: 2088232

Original Funding Commitment: 5321,827.89

Commitment Adjustment Amount; $321,827.89%

Adjusted Funding Commitment: 30,00

Funds Dishursed to Date: $321,735.39

Funds i be Recovered from Applicant:  $321,735.3%
Funding Commitment Adjustment Explanation:

After a thorough investigation, it has been determined dhat this funding comntitment must be
rescinded in full. During the course of a review, it was determined that the funds were
erroneously committed for the funding request 1026344, which was not justified as cost
effective. The FCC rules require that, in selecting the service provider, the applicant must
select the mast cost effective service or equipment offering, with price being the primary
factor, which will result in it being the most effective means of meeting educational needs and
techinology plan geals. Additionally, the applicants” technology plans for requested services
should be bazed on an assessment of their reasonable necds. Applicants that request services
that are beyond their reasonable needs and thus nol cost effective have violated the above
rules. Since FRN 1026344 exceeded the applicant’s reasonable needs, this funding
commitment is rescinded in fuli and SLI will seek recovery of any disbursed funds from the
applicant.

PLEASE SEND A COPY OF THIS PAGE WITH YOUR
CHECK TO ENSURE TIMELY PROCESSING



AFFIDAVIT OF BONNIE KAY KNAUEL

ITATE OF ARJZONA, 3
. } 58
Couaty of Mareopa )

T. Bongns Ky KNAUBL, being firat duly sworn, Upon xoy oath, depose and say

1. I sm ovet the age of 18 snd competent to testify to the matter set forth berein.

2. The facts contained herein are based on my personal kmowledge.

3. Ihavebeen employed by Liborty Tradittonal Charter Sehool (“Liberty”) as its
Principal since 2002 and am familiar with the school’s policies and proceduzes.

: 4. Aspartof my responsibilities &t Liberty, [ oversee the E-Rate Grant compliance
and policies and regulardy reeeive and review mail and correspondencs for the B-Rate Graot

Program.

5. Liberty’s policy regarding achool med] dsteibiion is that all mail is sorted and
distributed to internal mailboxes where it is retrieved by that individual. [ have aroutine of
reitieving mat] from my intemal maillbox on a daily basis.

6, Iam faniliar with the Novenber 28, 2008 letter from. the Undversal Service
Administrative Company regarding Liberty's 2003 Barate grant fanding commitinent and hereby
assert that | never recejved or saw much Jetter prior to UBAC providing u copy to our school
attomtey it Febraary 2009,

Further I sayeth not,

Diated this _.5?5""‘“:1@ of_Feloh LLM}# , 2009

)

Bonnis Kay

2008,

5 ir.m SCRIBED, SWORN TO AND ACKNOWLEDGED hefore me this 2677 day of

~

Notary Public .

My Commission Expires: Ségé L, DL

Exhibit B



AFFIDAVIT OF ROSA BOJORQUEZ
STATE OF ARIZONA | ) |
County of Maticopa % >
1, Rosa BOIORQUEZ, being fivst duly sworn, upon my dath, depoae and any:
1. Tam overthe ageef 18 and competent io testify to the matter set forth hersin.
2. The facts contained herein ars hased on my personal kaowledge.

5 Thave been employed by Liberty Traditional Chaner School (“Liberty”™) since
August 2004 and my owteent Hile is Dean of Stdents/Administrative Assistant.

A, Aspart ofmy responsibilities at Liberty, I regularly receive mail for the
eorpetation and the zoboo] and distribute such mal] secording to school policies.

5, Tiberty’s policy régarding school yai distibation is that afl mailis sorid and
digwibuted to internal thadlbones where it is retrieved by that indtvidnal,

6, Lam famihar with the November 25, 2008 letter from the Unjverss) Service
Administrative Compeny reganding Liberty's 2083 B-ratc grant fiunding commimeent and hercby

ansext that ] ngver recefved or saw such letten pioy to USAC providing a copy to our school
arforaey in Pebmary 2009,

Further T anyeth not.
Datod this 2 dayoffFE&’P—Uﬁ?-‘—% , 2009

SUBSCRIBED, SWORN TO AND ACKNOWLEDGED before me this 25 day of
E&mﬂ i 2009,

Exhibit C



