
Tracy L. Banker, AZ ~02281O, IN ~24113·29

Ten)' D. Warren, AZ #0 I6073
Warren & Banker, PLC
4300 Nm1h Miller Ro.d, Suite J4J
Scottsdale, AriNna 8525 J
Telephooc: 480-222-2045
Facsimile: 480·222·2044
Email: tracy@warrenbanker.com

Attomeys foJ' Petitione,

Federal Communications Commission

I" re Req"e.<I/or Waiver ofAppeal Dead/lire/or USAC \:1C DocketNos. 02-6 and 96-45
Ded,IOll regardlllC FRN# 1()26344/or FulldlllC Year
1003: otice of Appearance

Lib0l1y Traditional Chat1el' School
4027 North 45'" A,'enue.
Phoenix, AriNna 8503 I
BEN# 208832,

Petitioner.

Comes nQw the firm OfWARREI-I & BANKER, PLC and files It, Notice of Appearance as counsel for LIBERTY

TAADITJONM. CHARTER SCHOOl 10 this matter.

Dated this 25'" daYOf~uary, 2009

~IML ~~'-
Tracy Banker, Esq.
Tel1)' D. War'et1, Esq.
Warrell & Banker, PLC
4300 North Miller Road, Suite 141
Scottsdale, Alizona 85251

Filed this 25'" day of February, 2009.
by Electronic Comment Filing System (ECFS), to

MarJet1e H. Dortch, Sect'etal'}'
Federal Communications Commission
Office of the 8ecretary
445 12''' 8neet, SW
Washington, D.C. 20554

Copy of the foregoing was sent, by
Eleotronic Mail, this 25'" day ofFebnJary, to:
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8

Schoois and Lihraries Diyision- Conmpondence unit
100 S, Jeffel'son Road
P.O. Box 902
Whippany. NJ 07981
E1n ail: appea1s@sl.unive,'Salse,."ice.oL"g
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Tracy L. Banker, AZ #022810, IN #24113-29
Terry D. WarL"n, AZ #016073
Warren & Banker, PLC

2 4300 NOt1h Milkr Road, Suite 141
Scott>;dale, Ariwna 85251

3 Telephone: 480.222-2045
Facsimile: 480-222-2044

4 Email: tracy@w.rrenbanker.oom

5 Attorneys for Pelitioner

Before the Federal Communications Commission

I" re Req"IJ,,/for Waiver ojAppeol J)e""",," for USAC IcC Docket Nos. 02-6 and 96-45
J)edsio" ,egardi"g FRN# 1016344f'" Fwtdillg Yeo'
2003: equest fo, Waiver ofUSAC Appeal Deadline

Liberty Traditional Charter' School
4027 NOl1h 45'" Avenue,
Phoenix, Arilona &5031
BEN# 208832,

Petitioner.

Comes now the Petidoner, Liberty Tl'aditional Charter School ("Liberty"), by counsel, and requests that Ihe Federal

Communioations Commission ('FCC') waive the deadline set forth at 47 CrR §54.nO for appealing a Universal

Service Administrative Company CUSAC"} decision. Petitioner sOlS forth the following facts and conclusions of

law in supp0l1 of its Request for Waiver of the USAC appeal deadtine.

MEMORANDUM Of fACTS AND CONCLUSIONS Of LAW

20 t. On November 25, 2008, USAC allegedly mailed to Liberty, by firsHiass mail, a letter titled, NOllflcmion

ojCommilmeni Adjustment Letter Funding Year 2003: 7/112003 - 6/3012004 (hereinafter, the "November

2008 Letter"), a copy of which is attached heMo for reference as Exhibit A.

'1 2. Pursuant to FCC rules, the mailing ofthi, letter begM a 60-day appeal window for Liberty to appeal

USAC's decision, which adjusted D\e funding commitment fo1' Liberty's fOl1n 471 Application Number
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374715, Funding Reque,t Number 1026344 for funding year 2003 from $321,327.89 to $0.00, See 47 CFR

54,720,

3 3, Althougb lhe November 2008 leiter waS correctly addressed to Ube11y, Liberly did not receive a oopy of

4 the letter during the 60-day appeal window,

S 4. On January 26, 2009, one day afler the 6O-da}' appeal window expired, USAC mailed a subsequent

6 Demand for Payment letter demanding that Liberty 'epay $321 ,827 ,89 of E-rate funding within 30 days,

7 The Januat')' 26, 2009 letter was reoeived by Libelty on Ja@ary30,2009,

3 5. Ub"'1y immediately comactod USAC W ascertain informatioll regarding USAC's decision and, for the first

9 time, learned of the November 2003 letter and the appeal window, Liberty requested a cop}' ofthe

10 November 2008 letter from USAC on Februaty 5, 2009, which was received on Febtual'y 10,2009,

11 6, Liberty is an Arizona nonprofit corporation operating an Arizona chart"'· school witb approximately 350

12 stu detJts. Liber1y's hudget is limited and the Arizona State Legislature is currently cutting charter school

13 budgets fOl' tbe 2003-2009 ,ohool year as well as InO 2009-20 I0 SChool year due to Slale hudget deficits.

14 LiheL1y is not in a financial position t<J pa}' USAC or tne FCC $321,&27.89 by February 25, 2009 as

15 demanded b}' USAC in it Januar}' 26, 2009 letter'and do.. not believe lha(such r~paylnent is w"rl1luted.

16 Demanding such pa}'ment would cr"ate a significant hardship on Liberiy, would likely bankrupt the

17 c<Jrporntion and oiose the cha110r school, thereby dhplacing 350 students from their school,

IS 7. Althougb Liberty received a cop}' oflhe November 20081ettet· on Febmary 10,2009 fi'om the USAC legal

19 department, Liberty is still researching the ",asOn for USAC denial of funding request number 1026344.

20 wbich occurred nearly five years aft",· the original funding reguest was granted and paid hy USAC,

21 8. Unlike schools that timely receive tbe Notification Let:ter, Liherty has been denied the benefit of a 6O-<lay

22 appeal window tQ review the USAC decision and fOllnulal€ and submit its appeal. Instead, Lihetty did not

23 receive notice until "fI",·the appeal window closed and only had 14 days, "fler receiving" copy ofthe

24 November 2003 letter to submil this request for waiver.
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9, FCC rules permit the FCC to waive an appeal deadline for good cau,e '0 long as the circumstances

2 surrounding ~re request for waiver could not be avoided even with careful planning and that the waiver of

3 an FCC rule would se"vo ~re public interest. See 47 CFR .II I,3; Universal Sen'ice Admin;,lrative

4 Company's Appeals Procedure, Liberty's request fur waiver clearly meets these requirements.

5 10, Liberty has a strict policy regarding Ure distribution ofm.il and all office staffmembem am ramiti.r with

6 the policy, Specifically, when mail is delivered by the United State., Postal Service, the main offlce

7 secretary, Rosie BOL"Oquez, sort:5 and distributes mail into the proper addr""""'s internal mailbox, As in

8 the case of the Nov"l1lher200S tetter, if the letter is add",,,,,d to the principal, Ms. Bonnie Knauel, who is

9 also cU1Tently Liberty's E·mte gram contact, uremail is delivered to Ms Knouel's imemal mailbox and Ms.

10 Knauel checks the mailbox daily.

II II, NeitberMs, Bomquez nor Ms. Koauel received the November 2008 letter from USAC. See Affidavits of

12 Bonnie Knauel and Rosie Baroque.;;,

13 12. Cel1ainly, ure delivery of this important notice could have been more accu"'tdy !Lacked if the notice had

14 been sent by oertified or registered mail, but USAC did not send th" leuer in such manner.

15 13 Therefore, even with strict mail delivery policies .t1d pt"OCedures in place, Liherty did not receive Ure

16 November 2003 letter and ur"refore, could not timely appeal ure USAC decision to adjust Lihe\iy's 2003

t 7 E-"'te funding commitment relatil1g to FRN 1026344.

18 14, Liberty reasonably believ"s th.t thet"€ are grounds to support an .ppeal of the USAC d"cision and that the

19 decision to adjust tbe 2003 funding commitment could be justifiably ove11urned upon appeal. Waiving th"

20 FCC app,,"1 deadline and permitting Lib"'1y to appeal the USAC decision would serve the public interest

21 by allowing Liberty the opportunity to prove that Liberty prop"rly bid for, cont",cted for and r"ceiv"d coSt-

22 effective ."d reasonably tailOl"d teohnology and related services to ,upport its 350 Arizona students a,

23 permitted by Dre E-rate grant program,
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THEREFORE. for the foregoing reasons, Liberty '''spectfuJly requests that the Federal Communications

2 Commission waive the USAC appeal deadline and permit Liberty to file its appeal ofUSAC's deCision to adjust

3 Lih.ny',2003 E_rate funding commitment.

Dated this 25'" day ofFebrual'Y. 200

~~
Tracy Banker, Esq.
Terry D. Wa""n, Esq.
Wanen & Bankel', PLC
4300 North Miller Road, Suite 141
Scottsdale, Arizona 85251

3

9 Filed nlis 25'" day ofFehruary, 2009,
by Electronic Comment Filing System rECFS), to:

Marlene H. Dortch, Secrelary
II F<deral Communications Commission

Omce oflhe Sareta"y
12 445 12'" Sneet, SW

Washington, D.C 20554

Copy of the foregoing was sent, by
Eleotronic Mail, this 25'" day of February, 10;

Schools and Libraries Division_ Correspondence unil
100 S. Jefferson Road

P.O. Box 902
Whippany, NJ 07981
Email.appe.l s@sLuniversahervice.org

"
n
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USAC
SChOllis & Libraries Division

Notification of Commitment Adjustment Letter

Funding Year 2003: 7/0112003" 613012004

November 25, 2008

FLORA WEBSTER
LIBERTY TRADITIONAL CHARTER
4027 N. 45th Ave.
Phoenis, AZ 85031

Re: Form 471 Application Number: 374715

Funding Year: 2003

Applicant's Form Identifier: 2ND6YRFORM
Billed Entity Number: 208832

FCC Registration Number: 0013519152
SPIN Name: REMOVABLE MEDIA SOLUTIONS, INC.
Service Provider Contact Person: PATRICIA SULLIVAN

OUf routine review of Schools and Libraries Program funding commitments has revealed
celtain applications where funds were committed in violation of pmgram lUles.

In order to be sure tbat no funds are used in violation of prDgram rules, the Universal Service
Administrative Company (USAC) must now adjust your overall funding commitment. The
purpose of this letter is to make the adjustments to your funding commitment reguired by
program rules, and to give you an oppOltunity to appeal this decision. USAC has determined
the applicant is responsible for all 01' Wille of the program rule Violations. Therefore, the
applicant is responsible to repay all or some of the funds disbur,ed in error (i rany).

This is NOT a bill. If recovery of di~bursed funds is reguired, the next step in the recovery
process is for USAC to issue you a Demand Payment Letter. The balance of the debt will be
due within 30 days of the Demand Payment Letter. Failure to pay the debt within 30 days fmm
the date of the Demand Payment Letter could result ill interest, late paymellt fees,
administrative charges and implementation of the "Red Light Rule.'" Please see the
"Informational Notice to All Universal Service Fund Contributors, Beneficiaries, alld Service
Providers" at http://www,universalserv ice.0rg/fu nd· ad minis tration/tooIsflatest­
neWS.Mpx#OS3104 for more information regarding the consequences of not paying the dcbt in
a timely manneI'.

Exhibit A



TO APPEAL TH1S DECISION:

If you wi,h to appeal the Commitment Adjustmellt Decision indicated in this letter, yOur
appeal must be received or postmarked within 60 day, of the date of this letter. Failure to
meet this requirement will result in automatic dismissal <:>fyour appeal. In your letter of
appeal:

I, Include thc naille, address, telephone number, fax number. and e-mail address (if
available) for the per,OIl who can most read ily discuss this appeal with us.

2. State outright that your letter i~ all appeal. Identify the date of the Notification of
Commitment Adjustment Letter and the Funding Request Numbers y<:>u are appealing,
Your letter of appeal must include the Billed Elltity Namc, the Form 471 Appl ication
Number, Billed Entity Number, and FCC Registrati<:>n Number (rCC RN) fJ"(lm the t<:>p of
y<:>ur letter.

3. When explaining your appeal, copy the language 01' text from the Notification of
Commitment Adjustment Letter that is the subject of your appeal to allow the SLD to more
readily ulldel'$tand your appeal and respOlld appropriately. Please keep your leUer specific
and brief, and prov ide d<:>c.umentati<:>ll to sUppOI't your appeal, Be sure to keep copie, of
yOLir corre,p<:>ndence and documentation,

4. Provide an a\lthorized signature Oil your letter of appeal,

If you are ,ubmitting your appeal electronically, please send YOUI' appeal to
appeals@sLuniversalscrvice,orgusingyoUl' organization's e-mail. Ifyou are ,ubmitting your
appeal on paper, please send your appeal to: Letter of Appeal, Schools and Libraries Divisi<:>n,
Depl 125 _Correspondence Unit, 100 South Jeffcrwn R<:>ad, Whippany, NJ 07981.
Additional option, for filing all appeal can be found in the "Appeals Procedure" posted in the
Appeals Area <:>fthe SLD section of the USAC web site or by contacting tbe Client Service
Bureau at 1-888-203-8100. We strongly recommend that you use the electl'O~ic appeals
option,.

While we enc<:>urage you to re,olve your appeal with the SLD firM, you have the option of
filing all appeal directly with thE Federal Communication, Commissioll (FCC). You should
refer to CC Docket No. 02-6 011 the first page of you, appeal to the FCC. Your appeal must
be received or postmarked within 60 days of the date of this letter. Failure to meet this
requirement will result ill automatic dismi%al of your appeal, rFyou are sUblllitting your
appeal via United States Postal Service, send t<:>: FCC, Office of the Secretary, 445 12th Street
SW, Washington, DC 20554, Fulther information and options for filing an appeal directly
with the FCC call be found in the "Appeals Procedure" posted in the Reference Area of the
SLD section of the USAC web site, OJ' by contacting the CliEnt Service Bureau, We strongly
recol1llllend that you use the electronic fi ling options.

FUNDING COMMITMENT ADJt.;STMENT REPORT

On the pages following this letter, we have provided a Funding Commitment Adjustment
RepOlt (Report) fOl' the Form 471 application cited above. The enclosed Report includes the
runding Reque,t Number(s) from your application for which adjustments are necessary.
Imlnediately preceding the Repolt, you will find a guide that defines cach line of the Report,



He sr~D is also send ing this information to your SCI'V ice provider(s) for informational
purposes. If USAC has determined the serv ice prov ider is also responsible for any rule
violation on these Funding Request NUlllhers, a separate letter will be sent to the service
provider detail ing the necessary sel'vice provider action.

PIe"se note that if the Funds Disbursed to Date amount is less thall the Adjusted Funding
Commitment amount, USAC wi II cOlltinue to process properly fi led invoices up to tbe
Adjusted FUllding Commitment amoullt Ple"se note the Fund illg Commitment Adj ustmelll
Explanation in the attached RCp01t. It explai IlS why the fund Lng commitment is being
reduced. Please ensure that any invoices that you 01' your service provider submit to USAC
are c0l1si8tent with p'-ogram rules as indicated ill the Funding C(}mm itment Adjustment
Explanation. Jf the Funds Disbursed to Date amount exceeds your Adjusted Funding
Commitment amount, LSAC will have to recover SOllle (}r all of the disbursed funds, The
Report explains the exact amount (if any) the applicant is responsible for ,epaying.

Schools and Libraries Division
Universal Services Administrative C0l11pany

cc: PATRICIA SULLIVAN
REMOVABLE l\<lEDIA SOLUTIONS, 11\'C.



A GUIDE TO THE FUNDING COMIVTlTMENT ADJUSTMENT REPORT

A l'epoL1 for each E-rate fUllding request fmm your ~pplicati<m for which a commitment adjustment io
required is attached to this lette"- We are providing the following defi niliOll, for tile items in that
repoti

FUNDING REQUEST NUMBER (FRN); A funding Reque,tNumher is assigned by the SLD 10 each
individual request in your Form 471 Once an application ha, been processed. This number is used to
repoti to applicants and service providers the status of individual dioCollnt funding reque,t, wbmitted
On a Form 471

SERVICES ORDERED: The type of service ordered from tb. service provide,-, as shown 011 Form 471.

SPIN (Service Provider Identification }lumber); A unique number assigned by the Universal Service
Administrative Compan}' to service provide" se~king payment from tbe Universal Service Fund fOJ
participating ill tile ulliv~rsal service support mecllanisms, i\ SPIN is also used to verify deliver}' of
services ~nd to arrange for payment,

SERV1C8 PROVIDER NAME: The legal name of the service provider.

CONTRACT NUMBER: The number of tile contract between the applicant and the service provider.
T11is will bo pre~enl only if a contmct numbel' was provided all you,' Forn) 471.

BILLING ACCOUNT NUMBER: The RCCOUl1l nUl11be,· that your service provider 11" estabiisiled with
you for I)illing purposes. This will be present only if a Bi Iling Account Number was provided On YOllr
Fonn471.

SITE IDENTIFIER: The Enhty Number listed in Form 471, Block 5. Item 22a. This Ilumber wili only
be present for "site specific" FRNs,

ORIGINAL FUNDIl\'G CO]VIM ITM ENT' This represents the original amount of f"nding tllat SLD had
",served to reimburse you f01" the approved di,cOl1nlS for thi, service for this funding year.

COM~1ITMENTADJL'STMENT AMOUNT' This represent' the al110unt offunding that SLD has
rescinded because of program rule violations,

ADJUSTED FUNDING COMMITMENT: This rcpresems tl1e adjllsted total amount Qff"nding that
SLD has reserved 10 reimblll"se for the approved discounts for tl1i, service for thi, funding year, Iftbi,
amount exceeds the funds Dishursed to Date, the SLD will continue to process properl}' filed invoices
up to the new commitment amount.

FU"DS DISBURSED TO DATE: This represent' the toWI fUl1ds tlla! have been paid to tl1e identified
service provider for this FRN as of the date oftl1i' letter.

FUNDS TO BE RECOVERED FROM APPLICANT: This represent' the amount of improperl}'
disbursed funds to date as a re~ult of rule violation(s) for which the applicant has been determined to
be responsible, These improperly diSbursed funds wi II have to be l'ecovered from the "ppl icant.

FUNDING COMMITMENT ADJUSTMENT EXPLANATION: This elltr}' pl"ovides an explanMion
of the l'easOI1 the adjustment waS made.



Fuudiug Commitment Adjustment Report for
FOI'm 471 Application Number: 374715

1026344

lNTERNAL CONNECTIONS

143017430

REMOVABLE MEDIA SOLUTIONS, INC.

Year6 E-RMe

Fund illg Request Number:

Services Ordered:

SPIN:

Serv;ce Prov;der Name:

Contract Number:
Billing Account Number:

Site Identifier: 208832

OL"igi Ilal Fund ing Commitment: $321 ,827.89

Commitment Adjustment Amount: $321,827.89

Adjusted Funding Commitment: $0,00

Funds Disbursed to Date: $321,735.39

Funds (0 be Recovered from Applicant: $321,735,39

Fundil1g Commitment Adj ustmel1t Explanation:

After a thwough investigation, it has becll determined that this funding commitment must be
rescinded ill full. During the COurse ofa review.;t was determincd that (he funds werc
erroneously comm;!ted for the funding request I 026344, which was not justified as cost
effective, The FCC rules require that, In selecting the service provider, the applican( must
select the most cost effective service or equipmcnt offering, with price being the primary
factor, which will result ill it being the most effective means of meeting educat;onal needs and
technology plan goals, Additionally. the applicant,' technology plans for requested services
should be based on an asse,smen( of their reasonablc needs_ ApplicJnts that request services
that arc beyond thei,· reasonable need" and thus llot cost effective have violated tile above
I'U les_ Since t'RN I026344 exceeded the appl ieant'$ reasonable needs, this funding
cOlnmitlnent is rescindcd in full and SLD will "eek reCQvery of any disbursed funds from the
applicant

PLEASE SEND A COPY OF THIS PAGE WITH YOUR
CHECK TO ENSURE TIMELY PROCESSING



AFFIDAVIT OF BONNIE KAY KNAUEL

STATEOfl A\UZONA )
) ".

CountyofMarl""p. )

I, J;lOl'QJllHuYKNAUEL, being first duly .wonl, upon my oath, depooe am! $ay:

1. rml over the age of 18 lllId comp<:Wn1 to testifY to the mailer set forth herd.n.

2. The facts \:Oll'lai1.t«l. h<lJ:cin """ l,,,,,ed winY ~0na1knowl.

3. Ihave been employed 'by Liberty Tt'lldilional Charter School ("Liberty") as its
Principal cirlce 2000. and am :timrililU with the~chool's policies and procedmes,

4. As part ofm.y responsib.!litie'S 8llibmy, I oversee the E-Rme Grant compliauce
and policies and I'l:gw...uy re""jve and teView mail and corrcopondomce fur tlJ,,, B-R~te G1:M.t
Pmgram.

5. Libm"ty's policy reguding aehoolmlit1 <l.lslribnllon is that EI11 mail is sorted and
diimbuted to :Internal mailboxes where 'it is retrieved by thaI individual. Ihave uoutine of
retrieviog mail from my internal ruailbQ)( on adaily b,,"i~·

6. I lUll fOlllilianvith the November 25,2008 leller £rpm the Univ=al Service
Administtativc Comp.my~g Liberty's 2003 Eorate~ funding colDJJriJ,rnEIlt and hereby
as."'; !ha.t I nwer rec:ei""d or saw rom letter prim to USAC providing a,copy to our school
~ttomey ill Fcbl\llll'Y 2009.

Further l,"ydh JIDI,

Paced tbho'l5f'tday of ....!i:.~/lury

telUBSCRlBED, SWORN TO AND ACKNOWLEDGED hcfO'le me this;y;f:f!:. day of
(/(W<!. Z009.

'(

:£MU;r:~b
My COllUXljo,sion ExpiMs:
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AmDAVIT OF ROSA BOJORQUEZ

STATE OF ARIZONA )
) S~.

C,,~nty ofMoriClJpa )

3. J have been eJllployed by Liberty Traolilional Charl'3. School ("1J.~') sinoo
AuS"~ 2(11)4 and my mm~J1t Ijt\e is Pea.u <If Studen.WAdrnWstratlve A~.jstmt.

4. As )Wrt ofmy responsibilities at L1berty, 1f~zul(ljJyreceiv, mml fur the
WlyOl1ltion 'JI<j tho schoo) and dislribllt¢ A\\<>h mall "9Wr<linll to ~chool p~1l0i¢ll.

~, Llbomis policy rewding ichooll1JAl1 dfulJ:lbiuion i~ that ~l\ mu.ilis~ and
<futtibuted.to illt<ma! mai.tbo;>;~s when; it ~ retrieved by tlliltindividwU.

6, 1illll familiar with the November 25, 20081ett<:l 6:0):11 t)le l.Jniv=.l Service
AlImiJ:Ji'tratlliC Company regarding Lib<:rty'~ 2Q(}3 E·rak I'mnt fumling comllli1lllrni and h~y
;.!ISert that I /Wf<ll" r~rei"..6d ~r saw woh 1\'tW' J?rl~f wUSAC providing a OOpy I<:> our "oh~ol

atlOl1ley it] Pebw~ry 2009.

Further I saycth !lOt.

Paled \bi~ ?-'S day of J5'l)~<"'\J~':l

k SUBSCJtlBEJ), $WOlW TO AND ACKNOWL£DG:EP bclme me thl~~<.4y of
Jon,CJ.£T' 2009, ,
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