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Ry : Enclosure C Copy of New V]SIOIIS Academy s request for SPIN changes and oop1es of R
AT -_e-rnalls from. the School and Lrbrary Division: Client 0perat1ons to ICM dated’ August 26
) .°2003 grantmg the requested ‘SPIN: changes and Fundlng Comrmtment Reports shOng
‘approval of the other SPIN changes A : .

: Euclosure D Copy of F CC Proceedmg Number FCC 06-55 and Order under CC
Docket No 02- 6 adOpted May 2 2006 and released May 19, 2006 IR

Enclosure E: Copy of the ICM appeal (w1thout enclosures) to the FCC dated December
9, 2008 l R :
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Gentlemen g
ST - 'Please accept thlS letter and 1ts enclosures as Independent Computer Ma1ntenance LLC’s
| (“ICM”) appeal ‘of the Schools a;nd Libtarics Division (“SDL”) of the. Universal Serv1ce

! Adm1n1strat1ve Company “USAC”) ‘Administratgr’s Decrsron on: FCC Remand'— Fundmg ear

o ’, r 2002 2003 dated February‘S‘;'2009 (“Admlmstrator s De01sron”) A copy of the Adm1mstrator s

o Dec1sron s, annexecl hereto a5 'Enclosure Al Sald Admuustrator S, Dec1s1on approved USAC’s
DR pI‘lOI‘ fundmg dental w1th respect to: Appllcatlon Number 309196 and the Funding Request
' ‘ Numbers 803634 803671 :803707 803755 and’ 803806 (herelnaﬁcr “FRNS”) issued pursuant -
e “theret: The Adrmmstrator s Dec1s1on ‘Was'issued pursuant to:the FCC'Order DA 08-2363
(released October 30 2008) “dlrectmg USAC to detail in writing: to the apphcant the specmc
1nformat10n or: documentatton 1t seeks from the appllcant (Enclosure B, page. 4). The basis for
'; the Admuustrator S Dec1s1on was, that s1nce the Apphcant (N ew, VlSlOI‘lS Academy) was closed
‘ ‘:' ,f -and: the “necessary lnformatlon was'and is:not: forthcommg, USAC is sttll unable t0. determme if
the fundlng requests were 1n com llanc with: Program Rules (Enc]osure A; Page 2) A copy of
e FCC Dec1s1on DA/08- 2363 (released October 30 2008) is annexed hereto as Enclosure B. The ,
: 1 . failure of the: USCA fo; comply ‘with FCC; DeCISlon DAOS 2363 elther in law orin spmt renders S
o the Admmlstrators De01s1on null and vord PP TRt ‘ . .

Upon 1nforrnat10n and behef New V151ons Academy ﬁled the Form 470 arid related
" technology plan w1th respectft,O,Form 471 Apphcatlon Number 3091 96 (“Apphcanon 3091 96™)

serv1ce prov1der replaclng D1vers1ﬁed Computer Solut1ons Inc (“DCS ) A copy of New

" Vrsrons Academy g request for SPIN changes are annexed hereto as Enclosure C. along w1th
coples ‘of e—malls from; the School'and’ L1brary Divigion' Client: Operat1ons to-ICM dated August
26,2003 granttng ‘the aforesard requested SPIN changes and Fundmg Comrmtment Reports
showmg approval of the other SP[N changes RN D ,

.-;,

Subsequent to the grantlng of the SPIN changes by USAC ICM rendered the equ1pment _
‘services and other efforts needed to successfully fulﬁll all the requ1rements of the FRNS T
o On Ma.rch 16 2004 the USAC 1ssued a Comnutment Ad]ustrnent Letter Concemmg the "
FRNs seeking to “rescmd in full” the FRNS ‘since there- was an indication’ that “the vendor’ (ICM)
was 1mproperly involved'in the’ compet1t1ve b1dd1ng process” On May 12, 2004 ICM ﬁled an
- appeal. of that- Cornm1trnent AdJustrnent Letter o , , -




' A‘ -.'_-,t'full ICM S, appeal?' On December;
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On‘.October 12 2004 -USAIC 1ssued 1ts Admlmstrator s Dec1sronton Appeal denymg in
3"2004 ICM ﬁled an’ appeal of the Adrnlmstrator s Decision

Y with the, FCC. ‘On. May 2; 2006 the: FCC adopted in Proceedmg Number FCC- 06-55, (released
Thed "May 19 2006)-an Crdeér: under'CC. Docket No: 02-6, granting: ‘the appeal of ICM: (w1th respect to
a number of. apphcatlons 1nclud1ng Apphcatmn 309196 relating to, the FRNs) and 29 other

.. *entities: This:Order found that thie “USAC denied: the requests for funding without sufficiently

S _‘deterrmmng that: the serv1ce prov1ders unproperly par’nmpated in the apphcant s.bidding
-+ process.” (Page 3 96: ‘of the' Order) It further ordered the USAC to. “Cornplete its.review of each

remanded apphcatlon (and issue: an"award ora derual based ona complete review and analysis)

ey o listed ‘the- Appendlx no later than 120° days: from the release of this, Order.”. (Page 4. g7.0f the

.......

1 -.-Order) Appllcatron 309196 Wthh contamed the FRNs was l1sted i the Appendrx (See page 7).
;5 Acopy. of the FCC’s: Order is’ annexed THereto as. Enclosure D; The FCC ordered 120 day.

<l ,)deadhne exprred wrthout the USAC etther obta;lmng an exténsion of the deadhne or issuing an "

W 'award or demal of Appllcatlon 309196 and th 'érelated FRNS as requ1red by that Order .

- On Februarv 21 2007 USAC 1ssued a Rev1sed Fundmg Cornmrtrnent Decrs1on Letter
: reduc1ng the FRNs 10: $0 agalnﬂbased upon substanhally the sime grounds as prev1ously alleged
| -and c1tmg that the “Appllcant (not the prov1der) has not: prov1ded sufficient docurnentation to . . .
T deterrnme e11g1b1l1ty of thiis item.” By letter dated Apnl 9,:2007; IcM appealed this Rev1sed
""""‘Fundmg Commitment Lefter’and by an "Administrator’s, Decision on Appeal dated June28, 2007,
|, USACdenied ICM's appeal ;On’"August 6:.2007,1CM. appealed ‘the Administrator’s Decision to
7 the; FCC In respon‘,‘e 1o ICM/ s-August 6, 2007 FCC Appeal the‘,FCC 1ssued and released on

. f.October 30 2008 the Comriiiss1on 5 Dec1s1on DA 08-2363 FRpE : :

, In the 1nter1m by Demand Payment Letter dated May 15, 2008 (“DPL”) USAC notmtd
" ICM. “of the: exact amount of recovery: bemg dlrected towards you”. and give ICM “an
N opportumty to appeal USAC’s detenmnatton that recovery should be ditécted: towards you”
“OnJuly 2, 2008 ICiVI‘appealed the, DPL to the USAC challengmg the DPL and the Comrmtment
.Ad]ustrnent Repo AR”) annexed to'thé. DPL On'Ogtober 14 2008 USAC issued an
- Admrmstrator s Decision: -on. Appeal Fundmg ’Year 2002-2003 whrch demed in- fl.lll ICM?s
. .“appeal and on’ December 9 2008 ICM! appealed the October 14, 2008 Admlmst:rator s Dec1s1on
2 1o ‘the, FCC That appeal 8 presently pendmgrbefore the FCC A copy of that FCC appeal without
- enclosures 1s annexed hereto‘ S: Enclosure E : , EEETIE

L On February 5 2009 the USAC 1ssued the Adnnmstrator S Dec151on on FCC Remand - .
- F undmg Year 2002 2003 whrch is: the SUb_]BCt matter of ttus appeal Ve -

' This DPL addressed Application 309196 but only FRNs 803634, 803671 and 803707..




t—nle v101at10n” that “We dorso récogmztng that 1n rnany\mstances t}us will ltkely be the. school

“or 11brary¢‘ather than the Servtce Qrowder » (Empha81s added) In re Federal—State, 19FCC Rcd S

. 'at par: 10..

, In reachmg thls concluswn the FCC noted that “The school or llbrary is the enttty that
’ .undertakes the various necessaly steps in‘the. appllcatton process;: and receives the direct beneﬁt
of any services rendered ‘The school-or l1brary submits to USAC a. completed FCC Form470,
. setting forth’ its. teclmologlcal needs and the services for Wthh it seeks discounts. The school or
library.is requtred to comply with the Comm1sswn S competmve b1d1ng requtrements as set forth. .
‘ in Sections 54. 504:and’54'51. l(a) of our rules and related orders: The school or the hbrary iSthe . -
L enttty that submtts FCC Form 471 nottfymg the Admlmstrator of the serv1ces that have been

w \, “J
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k) ordered the servwe provrders wrth wh m 1t has entered 1nto agreements and an estlmate of the
3 funds needed to.cover:the: dlseounts toﬁxe provrded on ehglble servrces i £ zd At par l 1 '

N

when the beneﬁcmry has made full payment for the serv1ces to remrt drscount amounts to the

necessary mformatron to make a determrnatron of whether any eompetrtrve brddlng vrolatrons "

& : occurred” id: And therefore it has fulfille ‘rt-_;obllgatlons under FCC Order. DA 08-2263 by domgl
nothlng and: gettlng no: addrttonal 1nformat10n to! determrne ifit's. prror ﬁndrng was correct'or-

adequately supportt d by ‘the: facts I fact it states “Therefore USAC is; unable to; provrde another '

-----

J '.‘~ . opportunity- for the: applrcant to respond to'frequrre quest1ons/cert1ﬁcat10ns” id. The one thrng the

. "USAC fails. 10 state: is- what efforts it Tade to “find: the pnncrpals ‘of New: Vrsmns or anyone gi .
' assoc1ated w1th DCS the orrgmal pr0v1der, to ﬁnd out the answers to its ¢ specrﬁc mforrnatron or‘ |

Lt recover any demed 'fundmg fromm- ICM ‘Which' had no ab111ty 0 ’ ‘

defend 1tself 2 The U SAC makes 1ts lntentlons very'clear statmg that the “new serV1Ce prov1der A
T

caprrcrous and i not supported by any doctrme elther m law or 1n equrty or thrs Commrssmns
i+ priof rulrngs It was,this’ ‘Commissions 1ntentron to have the USAC Tequest:; and obtarn further
L ‘, mformatron and tor utlhze that mforrnanon to revrew 'its prior. ﬁndmgs The; USAC’s half—heartedI :
~ actions to obtaJn such 1nformat10n do not measure up.to’ either the Spirit; or. the ]aw of the FCC s
. ‘Décision and‘is _tust & ve11 to conceal the USAC 'S. real agenda of proceedtng agarnst ICM an °
1nnocent prov1der to recover any alleged payments made n v1olatron of the program rules

2 As an 1nnocent paJty that Hiad. nothmg to do w1th t_he appllcatlon or the competltlve brddrng ' f
requlrements ICM has no. ev1dence or documents to prove the proprrety or. 1rnpropr1ety of that
process and for the USAC to. ask ICM to- produce such documentation would be an absurdrty,
“‘however there may be publrc documents that .nay meet the USAC requests that could be
prov1ded 1f ICM had notrce of the USAC request ‘See Argument 3 below

) -

beneﬁerary w1thrn twenty days of recerpt of the rermbursement check But 1n many srtuatrons . ]__ SRR

i‘.
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2 Al] Rev1sed Fundmg Commltment Letters, Fuudmg Commtment Adjustment

Reports and Demand Payment Letters issued, by USAC w1th respect to Apphcatlon 309196

and the FRNs suh sequent to May 2 006 when the FCC m Proceedmg FCC -06- 05 adopted

As set forth in the Fact sectlonabove, the FCC on May 2 2006 adopted in Proceedmg

FCC 06 05; (released May 19 2006) _an Order under CC Docket No 02 -6;. grantmg the appeal of
,1- :

1ssue an award or a demal based on a complete rev1ew and analy31s) llsted in the Appendtx no
later than 120 days ﬁ'om the release of thig Order.”. " (Page 497 of the Order) - Application
309196 which relates 10! the FRNS was fisted: i Am, the Appendlx (See page 7) The 120 day FCC
ordered deadlme e)‘ plred w1thout the USAC elther obtarnmg an extensmn or 1ssu1ng an. award or-

sociated with 7 pr‘)’hcatlon 309196 and any collectlon or
'"1t_ mwere rendered nu]l and votd due to. the USAC ’

N umber DA 08-2363

On October 30 20()8 the FCC releas AtS -Dec1sron DA 08 2363 grantmg 2’ number of appeals

mcludlng ICM’s 2007 FCC Appeal'!:wuh,respect to" Appllcatlon 309196 and the' assoc:1ated FRNs

--and, remanded the rnatter backto the USA > 4for further processmg” in accordance w1th the’ FEC
Order The FCC m that Order drrected that the “USAC complete its’ rewew of the. appllcatlons

llsted in the Appendur (Wthh mcludes Appllcatlon 309196 and its. assocrated FRNs) and ‘issue

C- an award or, demal based ona, complete Teview and; analy51s 00" iater than 0 calendar day_s form
- the release of thls order 7 (empha51s added) (Enclosure B, page-4). Smee the date of the felease

“of the Order.was October 30, 2008 90. calendar days ‘from:that date is January- 28 2009, The:
Adrmmstrator 8 Decrs1on whlch is; t_he Sub]ect matter of this: appeal was issued: on February 5,- o
2009, some eight (&) days aﬁer the deadlme set forth in the Order lt is therefore on its, face null :

and void.
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Add1t1onally, FCC ()rder 06-55 prov1des m part “For each petltloner we d]ICCt USAC to .

', “~':"; ,detall in-writing to the apphcant the spemﬁe mforrnatton or doeumentatlon it. seeks from'the

| _ apphcant USAC. should then pemut the petltloners to provide the information fo USAC within

e, 15 calendar days ﬁom the: date of recelpt ‘of the ‘;vrltten notice. that add1t1onal mformatton is
L 'requued (Enclosure B page 4):1f you, read these-two: sentences together it'is: clear that not. only.v
e :[f-the “apphcant” but also ‘the' “petltloner” should rlecewe a copy. of :the “detall in wrltmg
o ’ -'concemlng “the Spec1f'1c mformat1on or docurnentatlon it seeks” There isno. evndence 1n the '
- 'Admmlstrator s:De c1s10n that thé USCA produced such a “deta11 in wntmg” for is’ there any’;

mdtcattonfthat it dehvered or attempted to dehvdr it to the apphcant and-it did rot dehver such a

U - detail in wrlttng” to-the, Petltloner ICM The USAC 'S fatlure to cornply wuh thrs keystone
o requlrernent of the FCC Order V1t1ates and nulhﬁes the Admmrstrator s DGCISIOI'[ as ai matter of
: : : law. BE . L.(J ‘.- ‘ 2 '_-,. e _\{ s e ;.: , .m, S ‘. :

CONCLUSION

. For the reasons set fonh above the FCC Fshou]d grant th1s appeal and rnake a.
N _fdetenmnatlon that: . ¥ SR _.__.}:\ e

R o )
3 P ;‘.In the event there was any 1mpr0per act1ons w1th reSpect to Apphcatron 3091 96
ce s and the assocmted FRNS suchjactions. were: those of New. VlSlOIlS Academy
"', and other third pirties and it is|those patties to'which USAC should direct its
R “-rf?recovery effort “and: not agalnst ICM Wmch was and 1s an: mnocent serwce
' '-"f_:prov1der andr SR : s e

C20 0 “‘_All actlons by the USAC to deny or reduce ﬁ.mdmg w1th respect to Apphcatlon
7L, .7309196 and the: assocrated FRNS subsequent 10 May 2, 2006 when the FCC in’
T -"Proceedmg FCC 06~05 adopted anOrder- under CC: Docket No.-02-6. are .. "
. Z-mvalld ‘becausc thc USAC falled to comply‘wnh the requtrements and N L
s _.fprovmons ofthat Order, and § . - R E

I N o .,All actlons by the USAC to deny or reduce ﬁmdmg w1th respect fo. Apphcatlon
R N 309196 and the, assocrated FRNs arc null:and. v01d by reason of the USAC
S :'.fallure to: comply W1th the pmvrs 10ns a.nd requuements of FCC Dec1310r1 DA
"';-082363 LI T :
, If you- have any further questrons concemmg thls matter please contact the under51gned orour.. -
Counsél, Gary Marcus of the law: ﬁrm, Gary Marcus Attorney at. Law P C 600 Old Country
Road Garden C1ty, N_Y I 1530 (516) 301 7776 RO : L :

P
i

| Thank YOU f01’ glVlng thls your unmedlate attentlon .

| _T‘Very truly yours
’ -Independe_ A

aintfenanee'_,;LLC E

‘By ,
" Anthony‘Natoli, President .
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Universal Service Administrative Company Schools and Libraries Division

Administrator’s Decision on FCC Remand - Funding Year 2002-2003
February 5, 2009

Anthony Natoli

Independent Computer Maintenance, LLLC
1037 Route 46 East, Suite C-102

Clifton, NI 07013

Re:  Applicant Name: New Visions Academy
Billed Entity Number: 223454
Form 471 Application Number: 309196
Funding Request Number(s): 803634, 803671, 803707, 803755, 803806
FCC Order: DA 08-2363
FCC Order Release Date: October 30, 2008

The Federal Communications Commission (FCC) has directed the Schools and Libraries Division
(SLD) of the Universal Service Administrative Company (USAC) to further review your application
consistent with the FCC Order referenced above.

After thorough review and investigation of all the relevant facts, USAC has made its decision in
regard to the FCC Remand of USAC's Funding Year 2002 Administrator’s Decision on Appeal Letter
for the Application Number indicated above. This letter explains the basis of USAC's decision. The
date of this letter begins the 60-day time period for appealing this decision. If you included more than
one Application Number in your appeal to the FCC, please note that you will receive a separate letter
for each application.

Funding Request Number(s): 803634, 803671, 803707, 803755, 803806
Decision on FCC Remand: Approved, Funding Denied
Explanation:

¢ [naccordance with the FCC decision in the released order (DA 08-2363), your appeal to
the FCC has brought forward persuasive information that additional reviews must be
completed in order to determine compliance with the rules of the Schools and Libraries
Division Support Mechanism. However, after further review, USAC will be unable to
provide discounts for your request for the reasons cited below.

o These funding requests were previously remanded to USAC as part of FCC Order 06-55.
In order to comply with FCC Order 06-55, an entity needs to demonstrate that it fully

100 South Jefferson Road, P.C. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac. org/sli/



complied with all program rules and show that it did not|violate the FCC’s competitive
bidding rules. Therefore, PIA had contacted Kathy Gree%n, the applicant's authorized
contact in June 2006 and September 2006 via fax and asked for information regarding
similarities on Form 470s, in Selective Review responsels and in technology plans among
applicants that selected discount services from Diversiﬁ%d Computer Solutions. Six
times within June 2006 and three times in September 2006, PIA also contacted Kathy
Green via the phone. However, USAC was unable to determine if the funding requests
were in compliance with the FCC’s competitive bidding‘rules because Kathy Green, the
authorized contact person, was non-responsive to USAC’s inquiries.

Subsequently, as a result of FCC Order 08-2363, USAC ‘was directed to give the
applicant another opportunity to respond to required questions/certifications. As a result,
USAC attempted to reach the applicant and, in response, received information that New
Visions Academy is closed. Therefore, USAC is unable{to provide another opportunity
for the applicant to respond to required questions/certifications. Although New Visions
Academy is currently closed, Kathy Green, the authorized contact person, was available
at the time of the 2006 requests for information. Only the applicant can provide the
necessary information to make a determination of whether any competitive bidding
violations occurred. Consequently, as the necessary information was and is not
forthcoming, USAC is still unable to determine if the funding requests were in
compliance with Program Rules.

Additionally, the fact that a SPIN change occurred from DCS to ICM does not cure the
competitive bidding violations. In this case, USAC has determined that both the
applicant and service provider are responsible for the competitive bidding violations. Ifa
SPIN change occurs, the new service provider needs to accept responsibility for what
occurred during the bid process. Since the bid process has been found to be tainted, ICM
is also responsible.

USAC has discovered similarities between New Vision Academy’s FCC Form 470
and/or responses provided to USAC as part of the FCC Form 471 review process and
those of other billed entities that chose the same service provider. Similarities in the FCC
Forms 470, Selective Review Information Request responses and Technology Plans
indicate that the service provider was improperly involved in the competitive bidding
process. During the review process, USAC gave New Vision Academy an opportunity to
demonstrate that the competitive bidding process was not compromised and New Vision
Academy failed to do so. Since you violated the FCC competitive bidding rules, USAC
rescinded your funding requests and sought recovery of any funds disbursed. On appeal,
you have not demonstrated that USAC’s determination was incorrect. Consequently,
your funding is denied

FCC rules require that, except under limited circumstances, an eligible school, library or
consortium that includes an eligible school or library shall seek competitive bids for all
services eligible for support. See 47 C.F.R. sec. 54.504(a). An applicant violates the
FCC’s competitive bidding requirements when it surrenders control of the bidding
process to a service provider who participated in the competitive bidding process as a

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at; www.usac.org/st/



bidder. See Request for Review by Mastermind Internet Services, Inc, Federal-State Joint
Board on Universal Service, Changes to the Board of Directors of the National Exchange
Carrier Asscciation, Inc., CC Docket Nos. 96-45, Order, 16 FCC Red 4028, FCC 00-167,
para. 9-10 (rel. May 23, 2000). In cases where the Administrator finds “carbon copy”
technology plans and FCC Forms 470 across a series of applications, especially where the
services and products requested are complex or substantial, and when the same service
provider is involved, it is appropriate for the Administrator to subject such applications to
more searching scrutiny to ensure there has been no improper service provider
involvement in the competitive bidding process. See Request for Review by Ysleta
Independent School District, et al., Federal State Joint Board on Universal Service,
Changes to the Board of Directors of the National Exchange Carrier Association, Inc.,
CC Docket Nos. 96-45, 97-21, Order, FCC 03-313 para. 30 (rel. Dec. 8, 2003). The
FCC’s Fifth Report and Order requires recovery of all funds disbursed for any funding
request in, which the competitive bidding rules have been violated. See Schools and
Libraries Umiversal Service Support Mechanism, CC Docket No. 02-6, Fifth Report and
Order and Order, 19 FCC Rced 15815-15816, FCC 04-190 para. 21 (rel. Aug. 13, 2004).

If the Administrator’s Decision on FCC Remand Letter indicates that your appeal has been
approved, but funding has been reduced or denied, you may appeal these decisions to either
USAC or the FCC. For appeals that have been denied in full, partially approved, dismissed, or
canceled, you may file an appeal with the FCC. You should refer to CC Docket No. 02-6 on the
first page of your appeal to the FCC. Your appeal must be received or postmarked within 60
days of the date on this letter. Failure to meet this requirement will result in automatic dismissal
of your appeal. If you are submitting your appeal via United States Postal Service, send to: FCC,
Office of the Secretary, 445 12th Street SW, Washington, DC 20554, Further information and
options for filing an appeal directly with the FCC can be found in the "Appeals Procedure"
posted in the Refererce Area of the SLD section of the USAC website or by contacting the
Client Service Bureau. We strongly recommend that you use the electronic filing options.

We thank you for your continued support, patience, and cooperation during the FCC Remand
review process.

Schools and Libraries Division
Universal Service Administrative Company

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us oniine at: www.usac.org/st/
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Federal Communications Commission

~ Washington, D.C. 20554

NMemo

To: Anthony Natoli, President
Independent Computer Maintenance, LLC

From: Gina Spade, Assistant Chief
Telecommunications Access Policy D1V151on
Wireline Competition Burcau

"Date: November 12, 2008

Re: DA 08-2363, Released October 30, 2008

Please find ac=.ompany1ng this memo the Commlssmn s decision on your Request for
Review. The accompanying decision may be referenced in tﬂe future by its Proceeding Nuinber
and release date: DA (8-2363, October 30, 2008.

If the Commission has granted your Request for Review, please contact the Universal
Scrvice Administrative Company (USAC) at 888-203-8100 for more information regarding your
application. In addition, once USAC has reviewed your application at issue in the attached
Order, you will receive a Revised Funding Commitment Decision Letter (RFCDL).



Federal Communications Commission DA 08-2363

Before the
Federal Communications Commission
Washington, DC 20554 .‘

In the Matter of )

)
Requests for Review of Decisions of the Universal )
Service Administrator by )

)

‘Excellence Charter School of Bedford-Stuyvesant ) File Nos. SL.D-528588, er al.

Brooklyn, New York, et al. - )

)
Schools and Libraries Universal Service Support ) CC Docket No. 02-6
Mechanism )

)

ORDER

Adopted: October 30, 2008 Released: Octoher 30,2008

By the Acting Chief, Telecommunications Access Policy Division, Wireline Competition Bureau:
L. INTRODUCTION

1. In this order, we grant 21 appeals of decisions by the Universal Service Administrative
Company (USAC) reducing or denying funding fromthe schools and libraries universal service support
mechanism, also known as the E-rate program, for Funding Years 2002 and 2004-2008 on the grounds
that applications failed to respond to USAC's requests for information within the USAC-specified time
frame.! In granting these appeals we follow the policy the Commission announced in the Alpaugh
Order* As cxplained below, in each case we find good cause to grant the appeals and remand the
underlying applications associated with these appeals to USAC for further action consistent with this
order. To ensure that USAC resolves the underlying applications expeditiously, we direct it to complete
its review of each application listed in the Appendix and issue an award or denial based upon a complete
review and analysis no later than 90 calendar days from the release date of this order.

L BACKGROUND

2. Under the E-rate program, eligible schools, libraries, and consortia that include eligible
schools and libraries may apply for discounts for eligible telecommunications services, Internet access,
and internal connections.” USAC examines applications in accordance with E-rate program rules, und
such scrutiny may result in requests by USAC for additional information from applicants. If the applicunt
fails to provide the additional information requested, USAC may deny the application. Historically,

' The list of petitioners is in the Appendix. In this order, we use the tenn “appeals” to generically refer to requests
for review of decisions issued by USAC. Section 54.719(c) of our rules provides that any person aggrieved by an
action taken by a division of USAC may seek review from the Commission. 47 C.E.R. § 54.719(c).

1 See Request for Review of the Decision of the Universal Service Administrator by Alpaugh Unified School Disirict
et al., File Nos. SLD-523576, ez al, CC Docket No. 02-6, Order, 22 FCC Red 6035 (2007) (Alpawgh Order).

*47 CF.R. §§ 54.501-52.503.
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USAC requ'ired applicants to respond to its requests for additional or clarifying information or
documentation within seven days of the applicant being contacted, unless the deadline was explicitly

* extended by USAC.* After the seven days and any extension period had passed, USAC made its funding
determination based cn the information it had in its possession.

3. In the Alpaugh Order, the Commission granted 78 appeals of applicants denied funding
because they failed to respond to USAC’s requests for information within the USAC-specified time
frame.® The Commission remanded the underlying applications to USAC for review and further
processing.” The order also instructed USAC, beginning with applications for Funding Year 2007, to
detail in writing and with specificity to the applicant the information or documentation USAC is seeking
and to give applicants a 15-day deadline for responses to such requests.® USAC was instructed to
continue to work with applicants beyond the 15 days when the applicants were attempting in good faith to
submit the necessary documentation,”

I.  DISCUSSION

4. We grant these 21 appeals of decistons reducing or denying requests for funding from the E-
rate praogram and remand the underlying applications associated with these appeals to USAC for further
action consistent with this order. The petitioners’ requests for funding were denied or reduced because
the applicants failed to respond to USAC’s requests for information within the specified time frame. The
petitioners generally argue that they did not receive USAC's request for additional information,'® they
submitted the information USAC requested in a timely manner," USAC never answered requests about

4 See, e.g., Request for Review by Marshall County School District, Federal-State Joint Board on Universal Service,
Changes to the Board of Directors of the National Exchange Carrier Association, inc., File No. USAC-220105, CC
Docket Nos. 96-45 and 97-21, Order, 18 FCC Red 4520, 4522, para. 6 (Wireline Comp. Bur. 2003) (USAC found
that this procedure was necessary to prevent applicants from unduly delaying the application process); see also
USAC Schools and Libraries Division website, hitp://www,usac.org/sl/tools/news-

archive/1998/041998 .asp#problem, (visited Cct. 28, 2008).

* See Alpaugh Order, 22 FCC Red at 6036, para. 3.
® 1d. al 6036-37, para. 4.

7 Id. at 6037, para. 5.

® Id. at 6038, para. 6. In the Alpaugh Order, the Commission also established a presumption that the applicants had
received nortice five days after such notiee is postmarked by USAC. Id. at 6038, n. 14.

? 1d. at 6038, para. 6 n. 14.

'* See Letter from James McGuinness, on behalf of Newburgh Enlarged City School District, to Office of the
Secrelary, Federal Communications Commission, CC Docket No. 02-6 (filed June 9, 2005); Letter from Al Spinks,
on behalf of Gulf Shores Academy, to Marlene Dortch, Secretary, Federal Communications Commuission, CC
Docket Nos. 02-6, 96-45 (filed July 23, 2007); Letter from Anthony Natoli, on behalf of New Horizons Academy
(a’k/a New Visions Academy), 1o Office of the Secretary, Federal Communications Commission, CC Docket No.
02-6 (filed Aug. 10, 2007) {noting that it was the service provider, not the applicant); Letter from Leslie lapiceo,
Palisades Park Board of Education, to Marlene Dortch, Secretary, Federal Communications Conurussion, CC
Docket No. 02-6 (filed Mar. 15, 2007); Letter from Jane Pitts, To'Hajiilee Community School, to Marlene Danch,
Secretary, Federal Communications Commission, CC Docket No. 02-6 (filed Apr. 30, 2007}); Letier from Providu
Masi, Port Carbon Public Library, to Office of the Secretary, Federal Communications Commission, CC Dockel No.
02-6 (filed May I, 2008).

" See Letter from Richard Larson, on behalf of Excellence Charter School of Bedford-Stuyvesant, to Office of the
Secretary, Federal Communications Commission, CC Docket Nos. 02-6, 96-45 (filed Mar. 22, 2007); Letter from
Linda Clinkenbeard, Fort Gibson Public Schools, to Marlene Dortch, Secretary, Federal Communications
Comumnissicn, CC Docket No. 02-6 (filed Nov. 23, 2007) (Fort Gibson Request for Review); Letter from Winston




Federal Communications Commission DA 08-2363

}H’h’a‘.t specific documentation was sought,'* or they lacked sufficient staff to permit them to submit the
information on time." :

5. Balancing the facts and the circumstances of these specific cases as described below, we find
that good cause exists to grant these appeals and remand them to USAC for further processing.
Importantly, as the Commission found in the Alpaugh Order, these types of appeals involved a procedural
error on the part of the petitioners, not a failure to adhere to a core program requirement or a misuse of
funds.' As the Comurission observed in the Alpaugh Order, given that any violations that occurred were
procedural, not substantive, the complete rejection of these applications is not warranted.'” The
Commission also recognized that these appeals involve a processing deadline, not a program rule. '
Although deadlines are necessary for the efficient administration of the program, in these cases, the
applicants have demonstrated that rigid adherence to such procedures does not further the puposes of
section 254(h) of the Communications Act of 1934, as amended, or serve the public interest.’

6. We note that granting these appeals should have a minimal impact on the universal service
fund because the monies needed to fund the underlying applications, should they all be fully funded, have
already been collected and held in reserve.'® We therefore find that good cause exists to grant and remand

Himsworth, Garden City Union Free School District, to Office of the Secretary, Federal Communications
Commission, CC Docket No. 02-6 (filed July 18, 2008); Letter from Brenda Lindsey, Grady Municipal Schools, 1o
Marlene Dortch, Secretary, Federal Communications Commission, CC Docket No. 02-6 (filed Apr. 11, 2007) (SLD-
534639); Letter from Brenda Lindsey, Grady Municipal Schools, to Marlene Dortch, Secretary, Federal
Communications Commission, CC Dacket No. 02-6 (filed Apr. 11, 2007) (SLD-537939); Letter from Ashley
Jordan, on behalf of Hayti School District R 2, to Office of the Secretary, Federal Communications Commission, CC
Dacket Nos. 02-6, 96-45 (filed Nov. 26, 2007) (Hayti Request for Review); Letter from Winston Greenwell, New
Horizons Regional Educational Centers, to Office of the Secretary, Federal Communications Commission, CC
Docket No. 02-6 (filed Aug. 13, 2007); Letter from Jim Curtis, Portage Lake District Library, to Office of the
Secretary, Federal Communications Commission, CC Dacket No. 02-6 (filed Nov. 15, 2006}); Letter from Theresa
DePietro, Tucson Academy of Leadership and Arts, to Office of the Secretary, Federal Communications
Commission, CC Docket No. 02-6 (filed June 20, 2006); Letter from Damien Doguet, on behalf of Vineland
Community Demonstration School, to Office of the Secretary, Federal Communications Commission, CC Docket
Nos. 02-6, 96-45 (filed Apr. 6, 2007); Letter from LeeAnn Errotabere, Visalia Unified School District, to Office of
the Secretary, Federal Communications Commission, CC Docket No, 02-6 (filed Nov. 20, 2006).

12 See Letter from Loraine Saffer, Southeastern BOCES, to Office of the Secretary, Federal Communications
Commission, CC Docket No. 02-6 (filed Jan. 3, 2006).

1> See Letter from Thomas Allcock, Raymond-Xnowles Union Elementary School, to Marlene Dortcli, Secretary,
Federal Communications Commission, CC Docket No. 02-6 (filed Apr. 9, 2007); Letter from Michetle Yazzie, St.
Michacls Association for Special Education, to Marlene Dortch, Secretary, Federal Communications Conntission,
CC Docket Nos. 02-6, 95-45 (filed Jan. 2, 2008) (St. Michaels Request for Review); Letter from Walter Fux, Spring
Branch Independent School District, to Office of the Secretary, Federal Comrmunications Commissicn, CC Dockel
No. 02-6 (filed June 9, 2005); Letter from Emily Vaughn-Henry, West Contra Costa Unified School District, 1o
Office of the Secretary, Federal Communications Commission, CC Docket Nos. 02-6, 36-45 (filed Mar. 20, 2007).

1 See Alpaugh Order, 22 FCC Red at 6037, para. 5.

Y 1d., citing Request for Review of the Decision of the Universal Service Administrator by Bishop Perry Midd(e
School, Schools and Libraries Universal Service Support Mechanism, File Nos. SLD-487170, er eil., CC Duckel No.
02-6, Order, 21 FCC Red 5316, 5319, para. 9 (2006) (Bishop Perry Order).

6 Alpaugh Order, 22 FCC Rcd at 6037, para. 5; Bishop Perry Order, 21 FCC Red at 5319, para. 9.

747 11.8.C. § 254(h). The Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, amended the
Communications Act of 1934.

'8 We estimate that the appeals granted in this order involve applications for approximately $2.5 million in funding
for Funding Years 2002-2008. We note that USAC has already reserved sufficient funds to address outstanding
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these appeals. For each petitioner, we direct USAC to detail in writing to the applicant the specific
information or documentation it seeks from the applicant.'* USAC should then permit the petitioners to
provide the information to USAC w1thm 15 calendar days from the date of receipt of the written notice
that additional information is required.”” To ensure these issues are resolved expeditiously, we direct
USAC to complete its review of the applications listed in the Appendix and issue an award or a denial
based ona complete review and analysis no later than 90 calendar days from the release date of this
order.”' In remanding these apphcauons to USAC, we make no finding as to the ultimate eligibility of the
services or the petitioners’ applications. > We remind USAC of its obligation to independently determine
whether the disburserment of universal service funds would be consistent with program requirements,
Commission rules and orders, or applicable statutes and to decline to dlsburse funds where this standard is
not met.

7. We emphasize the limited nature of this decision. As stated above, we recognize that filing
deadlines are necessary for the efficient administration of the E-rate program. Although we grant the
subject appeals before us, our action here does not eliminate USAC’s deadlines for processing
applications.® In addition, this decision is not intended to reduce or eliminate any application review
procedures or lessen the program requirements that applicants must comply with to receive funding. We
continue to require E-rate applicants to submit complete and accurate information to USAC in a timely
fashion as part of the application review process,

8. Finally, we emphasize that the Commission is committed to guarding against waste, fraud,
and abuse, and ensuring that funds disbursed through the E-rate program are used for appropriate
purposes. Although we grant the appeals addressed here, the Commission reserves the right to conduct
~ audits or investigations to deterrine compliance with the E-rate program rules or requirements. Because
audits and investigations may provide information showing that a beneficiary or service provider failed to
comply with the statute or Commission rules, such proceedings can reveal instances in which universal
service funds were disbursed improperly or in a manner inconsistent with the statute or the Commission’s
rules. To the extent we find that funds were not used properly, the Commission will require USAC to
recover such funds through its normal process. We emphasize that the Comumission retains the discretion

appeals. See, e.g., Universal Service Adrmmstranve Company, Federal Universal Service Support Mechanisms
Fund Size Projections for the Fourth Quarter 2008 (Aug. 1, 2008). Thus, we determine that the action we lake tuduy
should have minimal impact on the universal service fund as a whole.

' See Alpaugh Order, 22 FCC Red at 6037-38, para. 6.

P Id. Asin the Alpaugh Order, there is a presumption that the applicant has received notlce tive days ufter the
posunark date of such notice.

*! In performing a complete review and analysis of each underlying application, USAC shall either grant the
underlying application before it, or, if denying the application, provide the applicant with any and all grounds for
denial,

22 Additionally, nothing in this order is intended: (1) to authorize or require payment of any claim that previously

. may have been relcascd by a service provider or applicant, including in & civil settlement or plea agreement with 1lie
United States; or (2) to anthorize or require payment to any person or entity that has been debarred from
participation in the E-rate program.

# We note that the Commission has initiated a proceeding to address whether particular deadlines should be
modified. Comprehensive Review of Universal Service Fund Management, Administration, and Oversight, Federul-
State Joint Board on Universal Service, Schools and Libraries Universal Service Support Mechanism, Rural Health
Care Support Mechanism, Lifeline and Linkup, Changes to the Board of Directors of the National Exchange Carrier
Association, Inc., WC Dacket Nos. 05-195, 02-60, 03-109, CC Docket Nos. 96-45, 02-6, 97-21, Notice of Proposed
Rulemaking and Further Notice of Proposed Rulemaking, 20 FCC Red 11308, 11321, para. 29 (2005).
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to evaluate the uses of monies disbursed through the E-rate program and to determine on a case-by-case
basis that waste, fraud, or abuse of program funds occurred and that recovery is warranted. The
Commission remains comnmitted to ensuring the integrity of the program and will continue to aggressively
-pursue instances of waste, fraud, or abuse under the Commission’s procedures and in cooperation with
law enforcement agencies.

1v. ORDERING CLAUSES

9. ACCORDINGLY, IT IS ORDERED, pursuant to the anthority cantained in sections 1-4 and
254 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91,
0.291, 1.3, and 54.722(a) of the Commission’s rules, 47 CF.R. §§ 0.91, 0.291, 1.3, and 54,722(a). that the
Requests for Review listed in the Appendix ARE GRANTED and REMANDED to USAC for further
consideration consistent with the terms of this order.

10. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 of
the Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, and sections 0.91, 0,291,
1.3, and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3, and 54.722(a), that section
47 C.F.R. § 54.720 of the Commission’s rules, 47 C.F.R. § 54.720, IS WAIVED to the extent provided
therein.

11. IT IS FURTHER ORDERED, pursuant to the authority contained in sections 1-4 and 254 of
the Communications Act of 1934, as amended, 47 U.S.C. 8§ 151-154 and 254, and sections 0.91, 0.291,
1.3, and 54.722(a) of the Commission’s rules, 47 C.F.R. §§ 0.91, 0.291, 1.3, and 54.722(a), that USAC
SHALL COMPLETE its review of each remanded application listed in the Appendix and ISSUE an
award or a denial of each application based on a complete review and analysis no later than 90 calendar
days from release of this order.

12. IT 1S FURTHER ORDERED, pursuant to section 1.102(b)(1) of the Commission’s rules, 47
C.F.R. § 1.102(b)(1), that this order SHALL BE EFFECTIVE upon release.

FEDERAL COMMUNICATIONS COMMISSION

| C/]Uuz% Y el

Jennifer K. McKee

Acting Chief _
Telecommunications Access Policy Division
Wireline Competition Bureau
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APPENDIX !
Applicant Application Funding Date Request for
Number Year Review Filed
Excellence Charter School of Bedford- 528588 2006 Mar. 22, ?007
Stuyvesant : '
Brooklyn, NY |
Fort Gibson Public Schools 1586371 2007 Nov. 23, 2007
Fort Gibson, OX i
Garden City Union Free School District 638307 2008 July 18, 2008
Garden City, NY |
Grady Municipal Schools - 534639, 2006 Apr. 11, 2007
Grady, New Mexico 537939 ?
Independent Computer Maintenance 309196 2002 Aug. 10, 2007
(New Visions Academy a/k/a New !
Horizons Academy) ;
Newark, New Jersey :
Joseph Jingoli & Son, Inc. 522146 2006 Apr. 6, 2007
(Vineland Community Demonstration _
School) : !
Lawrenceville, NJ : ;
New Horizons Regional Education 1564836 2007 Aug, 13,2007
Centers
Hampton, VA /
Newburgh Enlarged City School District  ['425779 2004 Jun. 9, 2005
Newburgh, NY _ :
Palisades Park Board of Education 521924 2006 Mar. 15,2007
Palisades Park, NJ ‘ _
Port Carbon Public Library 559669 2007 May 1, 2008
Port Carbon, PA
Portage Lake District Library 537714, 2006 Nov. 15, 2006
Houghton, MI 537818
Raynor Services, Inc. (Gulf Shores 475236 2005 July 23, 2007
Academy) : \
Houston, TX
Raymond-Knowles Union Elementary 536960 2006 Apr. 9, 2007
School
Raymond, CA
St. Michaels Assoc. for Special Education | 584147 2007 Jan. 2, 2008
St. Michaels, AZ
Southern BOCES 476236 2005 Jan. 3, 2006 -
Lamar, CO
Spring Branch Independent School 388996 2004 Jun. 9, 2005
District
Houston TX
To'Hajiilee Community School 484722 2005 Apr. 30, 2007
To’Hajiilee, NM
TriStar Group (Hayti School Dist. R 2) 579480 2007 Nov. 26, 2007
Hayti, MO
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Applicant (: Applicatiﬂn_r Fonding Date Request for

. Number Year Review Filed
Tucson Academy of Leadership and Arts | 484783 2005 Jun. 20, 2006
Tucson, AZ
Visalia Unified School District 1530530 2006 Noav. 20, 2006
Visalia, CA :
West Contra Costa Unified School 532568 2006 Mar. 20, 2007
District

' Richmond, CA J
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From: "SLDClilent Operations” <SLDCllentCperations@sl.universaiservice.org>
To: <TonynQicmearporation.¢om>

Sant: Tusaday, August 26, 2003 2:55 PM

Subject: E-Rste ProgramvConfirmation of SPIN Change/FRNs 803707, 803785, 303808

A requastiochepsfoorse e S8 vive Provider on e tollowing Fupding Requeat(s),
{FEN) was granted, ‘ '

A the new Servies Providar, you wlil] recsive 3 Funding Commitment Devislon Letter
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FRN() ilsted below, it will show the ORIGINAL COMMITMENT amount, rather than the
amount that remains undisburyed for this FRN. :
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OF THTS ADVISORY B-MA1L, PLBASE CALL OUR CLIENT SERVICE
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Applllaul

NEW VISIONS ACADEMY

735 SOUTH 20TH STRBET.

NEWARX, NJ 07103

Contuct: KATHY GREEN Pheae: (973) 395-7129

Form 471 Applieating Mumben 309126 '

Punding Request No. (FRN): 103707

New Service Provider: Independent Computer Msiatenance, LLC
Neow SPIN: 143026575 :

Qriginal Cammmirnant Amount: €14,344.00

Disbursement Amount: $0.00

} XS S0 E
| CAP Remaning: $34,244,00 X

Date of Chaoge: 8/15/03 | ‘}\} e’
A Porm 486 hus been filed for this FRN: Yes :
This TRN lucludes Non-keeuming Services: Yes

Punding Request No, (FRN): $33753 .

_ New Service Provider: [ndependent Computer Maintenance, LLC
New SPTN' 143016575 ' -
Origina! Comm {tment Amount: $46,746.00
Dlsbursement Amount: 50,02
CAP Remaining: $46,746.00
Date of Change: 3/19/03 :

A Porm, 45 has besn flnd far e HRN: Yoo
This FRN inchudes Non-Recurring Serviees: Yes

Funding Request No. (FRN): 803806 , -
Wew Service Provider: Tndepandent Computet Maintenanca, LLC
New SPIN: 143026575 .

Qrigina) Comminmt Amount: $75,499.56

Distuirsement Amount: $0,00

CAP Remslning: $75,493.56

I'mtes 0f Change: 3/19/03

A Porm 436 haa heen filed for thia FRY: Vs

This FRN includes Non-Recurrlag Services: Yes




