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Federal Communications Commission

Before the
Federal Communications Commission

Washington, DC 20554

FCC U6-55

I
IrJ the Matter of

,

i
Request for Review of the
Decision of the
Uhiversal Service Administrator by

,

Apademy of Career:; and Technologies
S~ Antonio, TX, et al.

Schools and Librarie:s Universal Service
S~pport Mechanism

I

Allopted: May 2, 2006

By the Commission:

I. INTRODUCTION

)
)
)
)
)
)
)
)
)
)
)

ORDER

File Nos. SLD-4l8938, el al.

CC Docket No. 02-6

Released: May 19, 20U6

1. In this Order, we grant 30 appeals of decisions by the Universal Service Ac1111illISlr:Il;Ve
Company ("Administrator" or "USAC") denying 134 requests for funding from 96 pal1icip:llJls ill llie
schools and libraries universal service support mechanism on the grounds that they violated tlie
Commission's competitive bidding rules. 1 As explained below, we fInd that USAC improperly deuicd [he
requests for funding without sufficiently examining whether the Commission's rules Were viob[cd due to
improper third-party participation in the applicants' competitive bidding processes, and remand the
underlying applications associated with these appeals to USAC for further action consislcm with thi,
Order. In addition, we direct the Administriltorto conduct further investigatiou and analysis prior to
denying funding for :mspected competitive bidding violations of the type addressed herein, and to provide
applicants with an opportunity to demonstrate that they did not violate the Commission's competitive
bidding rules. To enlUfe that the underlying applications are resolved expeditiously, we direct USAC 10

complete its review of each application (and issue an award or a denial based on a complete review ;,n<1
analysis) listed in the Appendix no later than 120 days from release of this Order.

n. BACKGROUND

2. Unde'! the schools and libraries universal service support meChanism, digilik sdlU"I·;,

libraries, and consortia that include eligible schools and libraries, apply for discounts [or eligiLk
telecommunications services, Internet access, and internal connections.' The appl.ic:tnt, atia Jevek,pillg"
technology plan, fIles the FCC Form 470 ("Form 470") with the Administrator to reqllest di"'I)lInl,,d

1 The list ofappealS is attached· in the AppendiX. These Requests for Review were filed pUrSU,1!)1 lu :;l·\,:t;,'ll,,' ~'·I "j i "j.

54.721 ofthe Commission's rules. 47 C.F.R. §§ 54.719-54.721.

'47 C.F.R. § 54.505.

_____IIIIIiIIII _
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services.
3

The FornI 470 is posted on USAC's website for at least 28 days, during which time interested
service providers may submit bids to provid~ the requested services" .The applicant must consider all
submitted bids p~or. to ~ntering ~t.o a C~>Dt:act; price must be the primary factor in selecting a bid.'
Under the COillilllsslOn s compelitive bIdding rules, the service provider may not participate in the
bidding process.

6
After entering into a contract for eligible services, the applicant files the FCC Form 471

("Form 471").7 USAC assigns a funding request number ("FRN") to each request for discounted services,
and issues funding commitment decision letters ("FCDLs") approving or denying the requests for
discounted services. .

3. Among other things, USAC is responsible for administering the application process lor
the schools and libraries universal service support mechanism' Pursuant to this authority, USAC
developed a procedure to detect applications that may be in violation of the Commission's competitive
bidding rules by searching for similar languilge used in Form 470s filed by other schools, libraries, and
consortia that selected the same service provider through their competitive bidding processes.9 This
procedure, described by USAC as "pattern analysis," contemplates the possibility that a group of
applicants, all with the same service provider, violated the competitive bidding rules.

4. The Commission has under consideration 30 appeals filed by parties that have reqllested
funding for discounted services under the schools and libraries universal service support mechanism.'o
Petitioners appeal decisions denying requests for funding from the schools and libraries universal service
support mechanism due to a failure to comply With the Commission's competitive bidding rules, as
identified by USAC's ''pattern analysis" procedure. These 30 applicants had in total selected eight
service providers.ll Many of these applicants are among the neediest schools and libraries in the countly;
we estimate that more than 75% of these applicants were eligible for a 90 percent discount on eligible
services. We further estimate that these 30 appeals involve approximately $38 million in funding for 99
applicants for funding during Funding Years 2002-2004, and note that these funds have already been

J lithe technology plan has not been approved when the applicant mes the Fonn 470, the applicant must certify that
it understands that the technology plan must be approved prior to commencement of service. 47 C.F.R. §
54.504(b)(2)(vii).

447 C.F.R § 54.504(b1(4).

'47 C.F.R § 54.511(a).

6 See RequestJor Revifw oJDecisions oJthe Un.iversal Service Administrawr by Ma,terMind InlemN Sen'ices, Inc.,
Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order, 16 FCC Red 4028, 4U32·33, J'"r,1. III
(2000).

7This fonn is to request discounts on those services and it contains the discount calculation worksheet and [ue
discount funding request. The Fonn 471 generally must be filed each time a school or library orders
telecommunications selevices, Internet access, or internal connections. See 47 C.F.R. §§ 54.504, 54.511 (c).

a Changes to the Board ofDireclOrs afthe National"Exchange Carrier Association, Inc., Federal-State Joint Board
on Universal Service, CC Docket Nos. 97-21 and 96-45, Third Report and Order in CC Docker No. 97-21, FOllnh
Order on Reconsidemtion in CC Docket No. 97-21, and Eighth Order on Reconsideration in CC Ducket Nu. %-'15,
13 FCC Rcd 25058, 25064-65, para. 12 (1998). .

9See email from Catriona Ayer, USAC, to Vickie Robinson, Deputy Chief, Telecomnlulhea,;ou, Ace"., ",,1,,·
Division, Wireline Competition Bureau, FCC (May 2, 2005).

lO See Appendix.

II The selected service providers were: Speetrum Communications, Diversified Computer Solutions, SEN lJ
Technologies, Commwllcations Data and Secwity, VIP Technologies, Ed Tee Solutions, Americau Inlemcl GfOllJl,

and ROC and Associat"s;

2
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collect~d and held in reserve. Therefore, our actions taken.in this Order should have minimal impact On
the Umversal Service Fund (''USF''). 12

5. After identifying applications that incorporate similar language through its "pattern
analysis" procedure, USAC typically informs applicants that "similarities in Forms 470 among applicants
associated with this vendor indicate that the vendor was improperly involved in the competitive bidding
and vendQr selection process," and rejects the applicants' FRNs." Although the precise language may
vary slightly, the record before us indicates that no other detail concerning a violation of Commissiull
rules is provided to applicants." That is, USAC denied the applicants' requests for funding solely based
on this pattern analysis procedUre; the reco~d does not indicate that USAC made any formal findings or
gathered additional facts prior to denying the requests for funding, or that USAC identified any school­
specific violations of our competitive bidding rules.

m. DISCUSSION

6. After reviewing.the record; we grant the instant Requests for Review and remand tkl11
to USAC for further considenition. We conclude that USAC denied the requests for funding w ithou [
sufficiently determining' that the service providers improperly participated in the applicants' bidding
processes. In short, USAC presumed that these schools violated the competitive bidding rules based all a
review of another applicant's information, and without performing any applicant-specific evaluations.
The "pattern analysis" procedure may be helpful to identify applications for further review to detennine if
the applicant violated our competitive bidding rules; however, the mere presence of similar language in
Form 470s by differ.::nt program participants ultimately selecting the same service provider is not
sufficient evidence of a rule violation. Indeed, there are many legitimate reasons why applicants could
have used similar language in their applications; for example, they may have used the same consu Ilalll,
attended the same seminar or training program, or modeled their responses from the same website. 15

None of these legitimate reasons would support a finding thatthe school or library violated the
competitive bidding rules. It appears from the record, however, that USAC never attempted to [JScertain
the reason' for similar applications prior to denying funding based on its "pattern analysis" procedure or
obtain additional infbrmation to determine whether the applicant violated the competiri ve bidding rules.
In one group of denied Funding Year 2004 ilpplications, for example, one of the "similarities" was the
school identifier assigned by the state. IO According to this petitioner, SEND Technologies, "USAC
remained unaware that the similarities were easily.explained and were not indicative of rule violmions or

12 See, e.g., Universal Service Administrative Company, Federal Universal Service Support Mechanisms Fuud Size
Projections for the Fourth Quarter 2005, dated August 2, 2005. With further investigation, as discussed in litis
Order, USAC can determine which of these applications should be granted and whieh involve violations of our
competitive bidding rules. In addition, USAC will ascertain whether the relief sought by the applicanl w", in fact
granted in a subsequent: year, but the applicant" neglected to withdraw the appeal. .

13 This explanation is in the FCDLs for each of the applicants listed in the Appendix. In some oft],,, ljk;, II,,,
language varies, e.g., "~:imilarities in Forms 470 and selective review resporlses among applicants associated wiLh
this vendor indicate that the vendor was improperly involved in the competitive bidding process."

14 See, e.g., Consolidated Request for Review of the Decisions of the Universal Service Adml1l.istr"lluf, M\lr,:'ll"~' ,L"

Parish School District and Jaekson Parish School District, at 4-5 (filed Jan. 10,2005) (''Mord,uLlsc "lid J:.>c'I.""",
Appeal").

" See, e.g., Rosemead Elementary Unified School District Request for Review at 2-4 (filed Nov. 2 j, 20U'I).

16 See Letter from Jennif~rL. Richter, Patton Boggs LLP. Counsel to NexUs Systems, Inc. and Send Tc<.:huolugll"'::,
LLC to Marlene H. Dortch, Secretary, FCC, filed in CC Docket No. 02-6 (July 8, 2005) at2 ("July 8, 2005 Ldlcr").

3
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impermissible service provider involvement."" In addition, the record reflects that USAC failed to
identitY the specific language in the Form 470sthat it deemed "similar.,,18 We agree with the Petitioners
that without specific information to determine the basis for the denial, applicants cannot provide
comprehensive responses to USAC's arguments.

7. For these reasons, we fmd that when USAC suspects that a service provider has
improperly participated in an applicant's bidding process due to the results of its "pattern analysis"
procedure, it is incumbent on USAC to conduct further investigation and analysis prior to denying
funding. 19 Specifically, USAC should rcview these applications fully, and should not issue summary
denials of requests for funding solely because applications contain similar language. Ifan entity is able lu

demonstrate that it fully complied with all program rules and did not, for example, violate the
Comunission's competitive bidding rules, then USAC should not deny funding on the basis of the "pattern
analysis" procedure. We therefore grant the Requests for Review listed in the Appendix attached to this
Order and remand the underlying applications associated with these appeals to USAC for further action
consistent with this Order.>" To ensure thes.e issues are resolved expeditiously, we direct USAC to
complete its review of the applications (and issue an award or a denial based on a complete review and
analysis) listed in th,~ Appendix no later than 120 days from release of this Order.

8. We recognize that some beneficiaries may have violated the competitive bidding rules
and that shared facts may help uncover violations of our rules or waste, fraud, and abuse committed uy
other beneficiaries. Indeed, we recognize the utility ofUSAC's pattern analysis ofhelping to identify
malfeasance. A pattern analysis alone, hOw'ever, does not determine that an applicant has violated
program rules or engaged in waste, fraud, or abuse. Based on the existing program rules, USAC shou ld
not stop its review of an application and conclude that the applicant violated program rules (and then deny
the funding request) solely because the application shares SOme language with that of another applicant
who selected the sanie service provider. Instead, USAC should continue its evaluation to determine
whether funding is warranted and whether the applicants violated program rules, including those concerns
initially identified through the "pattern analysis" process. As part ofits review, USAC may request Ik,t
applicants submit documentation establishing the source of the language that is similar to that found in
other applications. Upon completing its review, ifUSAC fmds that the application complies with all

11 July 8, 2005 Letter at 2.

J8 See, e.g., July 8, 2005 Letter at 2; Morehouse .and Jackson Appeal at 4-5; Letter from Lila Wills Bronson, Ed. D,
Director ofTechnology, Rosemead Elementary School District to Marlene H. Dortch, Secretary, FCC (June 20,
2003) at 4-5.

19 During the application review process, USAC may request additional information from applicants. See Request
Jor Review oJthe Dec£,'ion oJthe Universal Service Administrator by NeJesh Academy, Federal-Slate Join! Board Oil

Universal Service, Changes to the Board ofDiri!ctors ofthe Nan"onal Exchange Carrier Association, Inc., File No.
SLD-27881, CC Dock"ts No. 95-45 and 97-21, Order, DA 99-2284, para. 3 (Com. Car. Bur., reL Oct. 22, 1999)
("NeJesh Academy Order'). To ensure that the application review process for the schools and libraries program is
not unduly delayed, USAC requires applicants to supply information within a reasonable time period or risk d"nial
ofthc funding request. NeJesh Academy Order at para. 3.

20 We note, however, that many of the pending appeals addressed in this Order date from Fundillg Your 2002, ,",,,I
that, due to the passage of time, such evidence may no longer be available. For example, the employees who
prepared the Form 470 may have left the school; system since the application was filed. USAC should look Cit Ii,e
totality of the circumstances, including an explap.ation as to why evidence may no longer be availablo.::. 011 i.l gu ;11::"
forward basis, we expect that applicants wilt have better documentation to support their applications. See ScI,uul.,·
and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, Fifth Report and Order Dnd Onko, I~
FCC Rcd 15808, 15823-24, para. 47 (requiring applicants and semce providers to retain all records relaled lu 111"
application for, receipt and delivery of discounted services for a period of five years after the last day of .-;crVl~:,;

delivered for a particular funding year).

4
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applicable program rules and that USF funding is warranted, it should authorize funding. We recognize
that, after USAG completes its application ri:view procedures for the appeals identified in this Order, it
may conclude that funding is not warrantediand deny the request.

IV. ORDERING CLAUSES

9. ACCORDINGLY, IT IS ORDERED that, pursuant to the authority contained in sections
1-4 and 254 of the Co=unications Act 00934, as amended, 47 U.S.C. §§ 151-154 and 254, and
sections 1.3, and 54.722(a) of the Commission's rules, 47 C.F.R. §§ 1.3 and 54.722(a), this Order IS
ADOPTED. .

10. IT IS FURTIIER ORDERED that any and all pending appeals before this ConUYllssjon
identified in the Appendix of this Order ARE REMANDED to the Administrator for funher consideration
in accordance with the terms of this Order..

II. IT IS FURTIIER ORDERED that, pursuant to the authority contained in sections l-4
and 254 of the Communications Act of 193"" as amended, 47 U.S.C. §§ 151-154 and 254, USAC SHALL
COMPLETE its review ofeach remanded application (and issue an award or a denial based on a complete
review and analysis) listed in the Appendix no later than 120 days from release of this Order.

FEDERAL COMMUNICATIONS COMMISSION

MilrIene H. Dortch
Se~retary

5
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APPENDIX

A. Requests for Review Filed By Applicants for E-Rntc Fundin::

FCC 0(,-55

Applicant Service Provider Application Funding Yea r .I
Number

Academy of Careen: and RGC and Associates, Inc. 418938 2004
Technologies
San Antonio, TX
El Paso School ofExcellence RGC and Associates, Inc: 408268 2004
El Paso, Texas
Lake Grove at Maple Valley, Ed Tec Solutions, LLC 380920 2003
Inc., Lake Grove Schools
Wendall,MA
Lake Grove Durham School, Ed Tec Solutions, LLC 380528 2003
Lake Grove Schools
Durham CT
Lake Grove Schools Ed Tec Solutions, LLC 381301 2003
Lake Grove, NY
Mountain Lake Children's Ed Tec Solutions, LLC 380723 2003
Residence, Inc., Lak,~ Grove
Schools
Lake Placid, NY
Positive Solutions Consortium RGC and Associates, Inc. 409745 2004

ISan Antonio, TX
Rosemead Elementary School Spectrum.Communications 303357 2002
District Cabling Services, Inc.
Rosemead, CA ,

Webster Parish School District SEND Technololries, LLC 363968 2003
Yeshiva Masoras Avos Communications Data and 294999 2002
Lakewood, NJ Security, 1oc.
Yeshiva Masoras Avos Communications Data and 347572 2003
Lakewood, NJ Security, Inc.
Yeshivath Viznitz D'KhaI Communications Data and 287318 2002
Torath Chaim Security, Inc.
Monsey,NY

B. Requests for Review Filed by Service Providers on Behalf of Individual ApplicslIts

Service Provider Applicant Application Funding
Number Year

American Internet Group, LLC Plymouth Educational 428762 2004
Center Charter Schools
Detroit, MI

Independent Computer A1-Ghazaly Elementary 310917 2002
Maintenance, LLC School

Jersev City, NJ
Independent Computer Dar Al-Hikmah Elementary 310459 2002
Maintenance, LLC School .

6
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Prospect park, NJ
Independent Computer Horizon School 316671 2002
Maintenance, LLC Livimrston. NJ
Independent Computer Kearny Christian Academy 307730 2002
Maintenance, LLc;2! Kearnv,NJ
Independent Computer New Visions Academy 309196 2002
Maintenance, LLC Newark, NJ (Diversified

ComputeiSolutions was
former service provider)

Spectrum Communications Corona-Norco Unified 362456 2003
Cabling Services, 'lnc.. School District

Norco, CA
Spectrum Communications Rosemead Elementary 366569 2003
Cabling Services, In,:. Unified School District

Rosemead, CA

C. Consolidated Requests for Review Filed by Service Providers on Behalf of Illlliyjdual

Applicants

I. Applications Consolidated in a Request for Review filed by Communications Data auel
Security, Inc., ftled June 14,2004:

I Aoolicant Aoolication Number Fundinl! Year
Bais Chinuch Hayoshen 294981 2002
Monsey,NY
Bais Toya 287825 2002

Bais YaakOY High S"hool of 287451 2002
Lakewood, Inc.
Beth RiYka School 287822 2002
Brooklvn, NY
Bnos Chayil 288799 2002

Congregation Bnai Yoel 300877,293323,322057 2002
Monroe, NY
Congregation Machzikei 293889 2002
Hadas ofBelz
Congregation Noam E. 287796 2002
Lizensk
Congregation Noiam Mgodim 296699, 322734 2002
Generation Christian Academy 297919 2002
Kayanas Halev 294702,287455 2002 ----_._--
Lakewood Cheder School 287220 2002 ,

Machoe Karlin Stolin 313957 2002
__ "0 •• _. I

I

Midrach L'Man Achai 324976,300353,294833 2002 I

21 Kearny Christian Academy also filed its own Request for Review for the same FCC Forn1471 appljGlliolllJltllIL~'1

on August 30, 2004. .

7



Federal Communications CoIIllllission FCC 06-55

I Shaar Ephraim 287472 2002
Talmud Torah Bais Yechiel 287833 2002
Talmud Torah of Lakewood 287134,287198 2002
Talmud Torah Tzoin Yosef 287216 2002
Pupa, Inc.

·1Tiferes Academy 304794 2002
Toras Imecha 292962 2002
United Talmudical Academy 295523,295698,295714,307138, 2002
Monroe, NY 293464,291564
Viznitzer Chaider Tiferes 293267,293268,294911 2002
Yisroel
Westchester Special Education 298475 2002
School
Yeshiva Avir Yakov 294954,295067,305386 2002

Yeshiva Beth David School 300860,300896 2002
Yeshiva Bnos Ahav"s Israel 287293,287295,321381 2002
Yeshiva Imrei Chaira Viznitz 293311 2002
ofBorobark
Yeshiva Imrei Yosef School 301267,293315 2002
Yeshiva Jesode Hatorah 293419,295822 2002
Yeshiva Kehilath Yakov 316264 2002
School

--

Yeshiva Masoras Avos 294999 2002
Yeshiva Sharei Hayosher 307166, 307180 2002
School
BrooklYn, NY
Yeshiva Toras Chaini 317828 2002
Yeshiva Tzemach Tzadik 295300 2002
Viznitz
Yeshiva Ziehron Mayir 287235,287238 2002
Yeshivath Viznitz D'Kha1 307499,287319 2002
Torath Chaim

2. Applications Consolidated in aRequest for Review filed by Ed Tee Solutions, LLC, tiled
May 19, 2005:

Applicant Application Number Funding Yeo r
California Academy for 345392 2003
Liberal Studies
Los Angeles, CA
Crystal Springs School 345507 2003

IA Program of IDDI
Assonet MA _._._- . i
Green Chimneys School 378380 2003 I

Brewster, NY .._._ ..... I
Leary School- Prince Georges 345527 2003
County,
Oxon Hill, VA

8
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3. Applications Consolidated in a Request for Review ftled by Ed Tee Solutions, LLC, filed
May 18, 2005:

Applicant Application Number Funding Year
Family Charter School 345475 2003
Philadelphia,.PA
Green Chimneys School 345498 2003
Brewster, NY
Westchester Special Ed School 345491 2003
Yonkers, NY

4. Applications Consolidated in a Request for Review ftled by Ed Tee Solutions, LLC, Eled
May 19, 2005:

Annllcant Application Number Funding Year
Audrey Lorde School 345394 2003
New York, NY
Graydon Manor School 345402 2003

I Leesburg, VA

5. Applications Consolidated in a Request for Review fIled by SEND Technologies, LLC,
ftloo August 23, 2004:

Applicant ApPlication Number Funding Year
Richland Parish School 291953 2002
District
Ra)'ville, LA
Morehouse Parish School 301743 2002
District
Bastrop, LA

6. Applications Consolidated in a Request for Review fIled by SEND Technologies, LLC,
ftled January 10, 2005 :

Applicant Annlication Number Fundinl! Year
Jackson Parish School District 376220 2003
Jonesboro, LA

--IMorehouse Parish School 360815 2003
District
Bastrop, LA j

9
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7. Applications Consolidated in a Request for Review filed by SEND Technologies, LLC,
filed January 18, 2006 : .

Applicant Application Number Funding Year
Jackson Parish School District 423981 2004
Jonesboro, LA
Morehouse Parish School 409404 2004
District
Bastrop, LA
Franklin Academy 412894 2004
Winnsboro, LA

8. Applications Consolidated in Request for Review filed by Spectrum COfllJ11unic,riuns
Cabling Services, Inc., filed June 19, 2003:

ADDlicant Application Number Fundinl! Year
EI Monte Unified School 311437 2002
District
EIMonte, CA
Hemet Unified School District 295589 2002
Hemet,CA
Inglewood Unified School 313520 2002·
District
Inl!lewood, CA
Lucerne Valley Unified School 314228 2002
District
Lucerne Valley, CA
Romoland Elementary School 305956 2002
District
Homeland, CA
Rosemead ElementaJy Unified 303357 2002
School District
Rosemead, CA

9. Applications Consolidated in Request for Review filed by VIP Technologies, LLC., libl
March 8, 2005:

Applicant Application Number Fundinl! Year
Alachua Learning Center 418579 2004
Alachua,FL
Audrey Lorde School 418559 2004
New York, NY
Bethesda Childrens' Home 411830 2004

Meadville, PA - ....... - i
Chimes School 421161 2004 ,

Baltimore, MD
Crystal Springs School, a 411722 2004
program ofIDDI
Assonet, MA

10
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Everglades Preparatory 418626 2004
Academy
Pahokee,FL
Family Charter School 411674 2004
Philadelphia, PA:

IGateway-Lynde School 418701 2004
Buffalo, NY
Glades Academy of 418682 2004
Agricultural and: Ecological
Studies
Pahokee, FL ,
Green Chimneys School 411712 2004
Brewster, NY
Highville Mustard Seed 420329' 2004
Charter School ,
Hamden,CT

I James M. Singleton Charter 412567 2004
Middle School
New Orleans, LA
Lakeview Charter Academy 429410 2004
San Fernando, <:::A
Lift for Life Academy 418553 2004
St. Louis, MO ,
Macsa Academic Calmecac 427482 2004
San Jose, CA
North County Chart,~r School 431395 2004
Opalocka, FL
School ofExcellenc,e in 418635 2004
Education Charter School
San Antonio TX
Survivors Charter Sehool 418464 2004
West Palm Beach, FL
The Chiles Aca,demy 412585 2004
Port Orange, Fl
Torah High School of Long 425176 2004
Beach
Long Beach, NY
Woods School 412885 2004
Langhorne, PA
Yeshiva Tiferes Tonili School 430667 2004
Lakewood, NJ -IYouth OpportUnities Upheld, 418598 2004
Inc. I

Worcester, MA
I

J
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10. Applications Consolidated in a Request for Review filed by VIP Tecbnologies, LLC.,
filed February 15, 2005: .

Aoolleant . Aoolieation Number Fundinl! Year
Florida International Academy 411456 2004
Miami,FL
Golden Rule Charter School 412493 2004
Dallas, TX
Redemptive Life A,;ademy 415411 2004
West Palm Beach, fL
New Frontier Charter School 418517 2004
San Antonio, TX
Tri-L Christian Academy 424917 2004
Orlando, FL
Parkway Academy 431407 2004
Miramar,FL
Northeast Academy 1 431840 2004
Ovalocka, FL
Downtown Miami Charter 432551 2004
School
Miami,FL

12
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'biddin~iJp~s'the~di.ng'w8s'd~ed.(EhciosUr~'A,page2):T!I~deqisi6nth~ngoes oritoslale
,,"witpou~,~Yatith:Orityth!ir~'q$Ag'p~~,~ternlin~iith~t~9th;tI:e applis~t(NewVi';ions" "
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'. . . ..'" " ,:V"ARGUM.ENTS
", : ".j', " . ".' i-' : .:'.' .: '.' -,. ....

:' ;"

..•. ' •. ; 1. Ifthere:~as"~nyw~0I1g';~()irihi:iinpi()~~iety4.t~eco.r.peti~~ebiddill~process
·.··.•·',witb.'t:esp,ec,t~o,tlu:NVl?~SliIi,d;Ap.1!(ic,~~op3.Q'196;iSi\:l.had'.no.ipyolve61ent in lllat
·.·.pri>cess()rappJica#~ri'~l,l'd;!be~~M~~U~sll,llIirt~.Wecdecisi.0:';1lifthi(Fc:Cand rherul" of
.' ·;Iaw,. anYiecQ'Yer;'iJJ~stifieq;in,iist:l/etberesp().Jlsib~tY. of tliei\pplicimt; .NC\v. Vis io /l S
.•.. ,-,-~. : $-...• -.:. : .. ,;,. -~.~". " " .?'. +-, -".',- ".'" ,'" - ,--.,.. . '.

·;·.···.Acadelpy,aJit:l~nJ;,;etl!er;tI1iit:l;peFs.oll~.;in,,(jI;y~d;inth~;AplHicationotcomperitive.bid

."process, bUt c1earh' not;tile ,responsibWri'of ICM;whowa:s just aii ilill()cellt service
, provide~.:,,'." ,"?:'. ',',,', '

.. ' ":~;~et:idrJiui;illg;~~~"ah~v~, I~M~adno~ntact~irh th~ ApPli~ant,Ne\V \iisi ons
Acaderit)',attI1~/tfuie;t1le'Fo@470!ind;te~ipl()iogypllihwerefiI~(!bY'N~vi Visions Academy Oil

o~ about<Decembei'14;iObl;~ICMdidnotbe~omeinYolve(fwitht'heNYFil..Ns \miil Aug,;s( II,
2003 ,~d Septeffibe:r29;2b9'~I",Ylienp~~ft6~pil'(cj{angereq~~stsofthe Applicant; New'
Visions;Acaderri:YircM;waS;pi'llp.9s~iJthe,new:;'scrvicepiovidei replaciilg'Divers; li~u
COIJ1PuterSo,lution:;,Int:· ltisil:refl1t.~bi~'tli~t 'sihceICM·hadnoa~socia{jol1. wilhth~ Applicimt
untirafterAiiguii;JO~3:,;weU:a.t1ertJ;i~Appli~atiQri \yas filect{l:lec~li.er;200I) anu any '.'

, qti7stioP:lbl~a~ts rehitiiig:tI1ete!~;if:,lI1l);;\Yere~(;()ffin.ll!t7d;,'ii.c,:mld;nothavebccri"imprQpcrIy
'involvoointfiecoi:Ilpetitiye bid9ii1gIJ~of:~SS"; To'iIis4lUate w,aI!eget)i~tICM had any,

,, cO~eCtionW!~'~Y~~~h~sc:one~(:t)sfJ()t!il,lY\J~71~~s,0i1,'~ese;jrie~iab,le ;ra~t,salone'no ,
recQveryshouI4.be drrectecltq~ardIGMpecaJ!S,~Jt Was:aI')dls anlIl1locentptuty; ." '" " '

,_, • .. .: : ' ," • ,": • :".'•. ..,. •• c "",_ • •• '.~ .' '. • .~,' .'

:. ~ .. :. :- -"~ -', -,'·~:·;':'::·r - , .' ,', :.:.:' .. :. :;~- :.--:.."':", '.. :,,~ .... " ", ".'-',' .... '
The FCCinIn reFederalcStateiloint13oard'on'Universal8etvie;e;' I 9,FCCRed 152:;2, '

(adopted JuIY,23,i(04)is'suei{ i:ruiiI%4~e~tiy~ri.pom:tc()4cerrtuiiYih,i6hIJartythel:fSAC ~as ,.,., "
'to seekrecovery fr'om.Illtha( 'de'cisio;nth~ FCC jllrtisponse tcipetitions by vmous providers, . ,
,direct,ed the'U~AC~cix~cdi~ebti;~:~ffm;t~to.re~overimy ftiiidstlJa'i h:idbee~:allegedly:dis.tributec1
unlawfully.fromiheprovi4ers tOth~i>afty:()r,parties,whohave cdrrimittt':d the statutory or rule
violationin questiol1 ',' " .. '" ," ,

"",' 0,'<, .. -' .' ", ",. -. . .
",';' '

", '.: :"



: .", '.: .
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", .'

.. :. "'" .
':"..: '..

. " -'.
• "" - <' ..

, ..< .

.; •.•• 'L~it~i~(ApjJear •., '.. .. . .....••' ..••.. "'.'

F~derareorritriimications>C:oTIUnissioh •.
'.' .'.•.• ;' .' .... ·~~~~6~~e~~6~etF«·: ..•.....•• '

..' Page 50f8" .
.' .'. " ,,;. .:'.. <.:'.:' :.... ", >.. i". ".'. ., .

. ' '" ··The·FCC9t~ftiilv{ithr~spe~ftb;t4e''Pirtyorp8rtiesw~0 havccorru'nitfect the SiiitutOlY or .
'..' rulevjolatiqp"ii:hat: '~eW~Q'f~cowzihiihai 'ill manYirJ.~tan~es, tlii~ '~illikely be the school

, ';. • " '. >. r., , { , . __.' ''''-'' ,... "", , " . ' .,-, "; _ . .',,' '.' -",' . .

·.·.. or library,rathertllaiitheseMce providei.'~·(Emphasisaddt:d);1il].e.F:t:deral~Stat~;']9FCCRcd·
alp··.ar.·:i.O....... ':· ..··.:.· .'" "'.'" '.;r ." .; ... ,.. .'.c', '.., ..•...

. ,:.', '. ""':" ,',"', " ,- ,>,",:>
. ,.;.;. ,,~~',." .. ' ;', .:", . "',' ",,' - o~ . :'~·i ..,'i' .,.

, , ... ·.··4trea~!#~!t!'i~~*9l~~ioI!,:t!i~trCCilQt~d.that::·JheSCl1oblOrl!,braiy istheelllity that
..' .; ".under;~es:tl1eyll!io~n;ece~,sarY~t~sW:theaJlP,}iyl\~!?nprocess,a,\idre~~iv.es the direct bene Ii I

.' OfiJ:llyserylq~r~nd.~ed;,~~:.sc~()~~ or!!b~')lY.~~1JFt~t9,YSAF·~ .c?mp,leted FCC Form 470,
· s.e~wgf~~,\t~t~c:¥ol()gt<:~~I1~~~,!fII,dl#e..s~'~9sf~~ ,~hlf~ It,S'f~S.91S?0~':'ts:Th" s~hool or

library IS reqllIT,ed to cOJ?ply ,wIth the·,!Jqrpnusslq~[s competitive bldmg requirements as set forth
in Sections'54.504 and 54.511(a)ofour rules'and ie1ated orders. The school or t1)e library is the

. entity.tfuIl.Sllbmits,FCCForinA7'!;,cnotifMng,the Alirriinistnltor oftheseiVices;thathavebeen ..... '.
. ' ".: '.'" ',; ."','--_,, .. ,' ', .. ,',]·,··.. 't',·."·,-'·"··,,··-'·),:..·).'·,~(,',"',;:·, :""::"';':_~:.> ...,." ..,.",'.;,'. '.,., .. ' ..

ordertld; .the.servic~pi9vjders!withWhOIll it,p.a,st:nteredinto:ligreern.~ts; and an. estiIDate.of the '.

·•...fund;s~ee~~ .•t:;~~t~th:diSc~>!~j:~F~~oVide1onpi~£l~;~~iyices.'" I~: .J\~.par: •.tl :..•. '.. . .'

· ..••.... :;!·T.he,901J,1ITJi~siSh~ .that9r~t:t:~so,~tat~4tjJat alt~Ql!gl1thes~rvicep~oviders.also, have tv
.....•..•. follow:.theruli;§(aridrtl!WlatJoiWthose:!jTeW1t4're~ardto'~e.supportedsej:vlcc,·and as su~ll, ' .

.·~ustpro\lid~tlie'Si:itYice'§apprpv~ forfUndingwiihin:thei~!evaritfiiilding ye~r'. Tbeservice .
>.·pro1d~js.re9U~.~j~~de~9~l"\llesfa;PfOYjde~enf~ei~e~<lch,0iC~()~I?i1ryelli:met?o~,. and,
whentheb~e,fi,C1ary.p.!!Sm.a:defuIJpl\Y!fle}lt. f<;>Fthe SeryICe,S, .(0.rem)t.(hSC,oUIltllIIJ()llnts. to the

. •.beneficiary;Wi(hln:tWenty!4ays'pfre.c·¢lptofth~reillibu!s\mie#tche<:k;, But iii'irll\nysiritations;' ..
• , ... " .. , ..' .. : :,l..:, .' ,,--, , "",' .',.", ,~ .!"',', .• ' --' ,,' ,.1, <' -- ,.' ".' • ~ '," ; '. , ' •. ,,' (. •. --''', " ..'

'.. th.eserv.ic.fpr()~ipei~i1J,1p~ii~"not~:a.gll~itipilt~¢j~~~e~at;.~~appliB~b~~'stawt0!yl11ld' ..'.
':regplalory reqwremellts h!;IVt;;bt:~nme[,yildeed, roman)'mstances,a semce prOVider may well'.

•·De totallyunaware;ofiinyViohitiori:In'siidic~es}we;arecorlviriceathafitisbothunrealisiic ami
·inequitabletO:seekreci)'veiYs6l~iyfroiriJthe service proVider;'~ (EfQphasisa,dded), M. iltpar, 11:
:.. '. -;~.-> >~;;, ".:';:" ..:'?:';'.:::.~ :,,::,:~,::··,,·,~·'t~~::;,~"~·':~,,<.,:;,:,~,,:"<::>: :'.I<:~:·<·,<:>:l:',< .":~."""'.':.:/;."J :,~':,,::. ,-':':,-,."',:, '::~,'. " -. ", ',::.--,' ,' ..',:',," ,': ..>,'",;.:. -. .... . ;

· .. ' iTheUSACiiithe .pPL{EJlp[os]ll'eB)recogru.?es thatthisFC~Qrderapplies to this
. , , "~' .,' " . '," '. . ,/., ,'.' ", ,; .' ", .' '," ',. ' ,. '

· matterilnd.coilfirnJ.s that rnd.'t;temuning,t6whpm recovery should be dll:eCtedthe USAC sho ul d
· . ~'consideI: ""hiShp~tty,~~~'i!J?ett~~,sitio~topreV~~I~e~~tat)ItprY()rriIlevi~laliop, and. .
· which·Partycoriun,ittt:li.theac.f,o{oirijssion.. thiit fotiris.thelJasisfotthe stiltutory,orfule'. ."

" ,:' ..', "". (, ',:" .:,"" ... ':" ,r... '.- '.,' ' ... ·.... 1··:.; c'" ".'. . ". ..' ',",. ':.: ...,:- ,':, '."",'.,:, -' '.. .-

violation/'(Eiiclos1ir~ B~I'agiY .1);U,tililiiilgthistest,!here is;,I1od~ulJt th,afthe USACshollld
proce~d agaiil~ tN~w;Vis'io~'f:.cad~~;~d.~y. 0o/ci.:culPi!Wet?irap~ies;anqilpi !CM;,who'
was andIS an'IllPOcentsemc~i proVld~r ~at ,hadnothihg:todo.wlt!J..anYactuaYor,.percpived' ..
statuioryor tule§i~;ja~i()n.' . . ',.. . .. .'. ....., '..

.' '. . "''':'' i .. ,..-" .>..' :,~.' _

.A~~ iI1n6~e~tp~y,.t!Jathadri()~~gtodo.With the application orthe coinp~titiv~
bid~ing~equireD1e1!ts;" ICryil@;'ri~j'~vid~nce<lr'4iJc~e'rltsto prpve' fuepmpricty or-impropliet Y.

· Ofthatproc~s~·l\!ld;foftli:c·tI.SA(Jto.askJlCMtoproduce,subhdocWnentfitionis'aii absunJity. The'
·FCCiiJ afobtrio,te.ti)Fc60S~5$ spe~ifi1:all ya,<i9;resscs this' isslieliynotingthatbe9ause Of ille '. ".
Japs~.o f tim~ the '~USA.C's!l~ill41p~lc #l0~t6i~1ItY ()fW~citcwstarice~,:i~~ludillg ,ill ..' .· .
explanatiQn as to why.evidence Iliay i\o"l01l;serbe avaj.l':j.1;>le" (Endos)lre Dlli20);" '.

. " ."," - .' : ",r.: ' ' . , '-, . . " " ,
,.-, \

Finally, \\!ithT\;spect..t0t1le~pplipa1liliiy.of~eI~,.~ fede"(Ji~Sf~teaecisio'n to,othd cases,
· the FCC stated'tha.t:H[tJhisreyisedrecOYeryappmachshall apply' on a going forward· basis to all .

mattmforwhich.theHSAC hairnotyet isslledademand' letter ascifthe effective dateof this'. . ...
- , . ...-;,; .;.~ -. .', , . '. "'" '..;,' ;'."

..;'j ,"'/ ',' ~", , . ..)",
" ,:
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'.•.":" .' ';Page6,bf8. .... .
...'.- .\,.":.. { ':. ··-"r ~"",:'-::-::,:, .. , ,',,: ..<. ,-, ,-,,,.-:.; -... ,'~,.,.",;, >,.";-,, ..,..' ".-,:,""~'.,.'.'.~ .....<:>:-:, ... ',-""., , '.
,order,and to all reciJvery,acti'iJriscurtentlyuiiderappeiiI to either USAC or this agencyi'
, (Emphasis added) ~d."l).t par>! 0, ." '. '(.' '" i' , ' ...

. .,:"' .. i' .;,,~{tl~~'i~~~i~pf¢'i~,~~'PJ't~~itst!lis~;ite'rri~de~I~,Witllin.th~for~aruapplicati~n ,
.··.•,.,~deliA(l~~:~b,y'9i~r:GC~!It!te,.1i'~d.:r':ll~Sttit~;llP,plyfiJ .?;~e Tand~t~sfJft,~~FC~ ui(~cti ve to .. ,

':. '.:.' the,clISeat,llftlld,jlt;lsplw; t¥t}9M¥ll:q,llPsgIll,te!)C~O~g todO:W!IQ,the ~mgI11~l;apphcatlOn or
',competitiYe!biddirlg'p~ocesslilldi,a$su~hih:is'l1llie1Y as~rVice,providei:thai needs to uphold the'
.,pro~der':sf9lig~¥!<l~~:<l~1#e~t~:a1ioye.~~th~;FcCfltWasNe~,V!Si.9ns~~~f1~~y.WhOWas·.

'. .th(lApplicant and,~h(J,obtaiIl~d:th~s~,gt;lUlts and;'tIle'r¢fore, :,was.theeIlt\lythatneeded to COmpJy
"....• 'wi~a~r~~r?!~~~ridre~~ii6~:l;on~~~lhe;apeli~ation:~4.thehtppetitiyebidprocc,s~ ·alld,.·

.. as:·such,· tt Istlrat\s,~hooho.who!IFthe'Schools.and LlbEaIY:ptylslOn must look to to recover any .
.' ....,.fun,~iri~,if,~j!:AA\f~~y~aye1>~§:W.~t~dWvi?la.~oro{anys!a~t~,feg~latlollurrule Baseu

'.' upon .the1nireFe4er,.qlcStatede,cls~on;tI\ere'ts.no 'rOom for doubt that the FCC hasuHecteuthat
',~' . " -"".,:.","'-':""'." ",.:.",'._'.'''.---. ".1.'",,,,,- , ... ',--, : .

. •·.tl)egS~c~~stP~9~~~dlt~~iIf~tS~lpa1?I~;llPplic~t,Nt\v.'Yisio~sAcadehlx (aI1d any other
culpitliletlrird';paJ'\i:es;/l[lIpY):1U1<'l, nor~r'lIlIIq.cef)ts~l~e prf;'~l!ip-,)C:;M:The ~SAC' s .• .

.•.. unsupporled.iillegationsmade: iriili.e.Adihiriist±atpr~s1)eCision,'Withoufreferences'to'any existing
:Ta~')h~t'~~tli,iiJ~r~p*n~~i~e~'V~sid,~~A:~¥911)rrkid·tli~serV~~~p.rovid.kCiCM)ari .

. ', .::res]J?nslRle~or.t\l~cg~p~~t,y¢~~ddw.g.f.UI.e.Vlol!"t1onTand .:'lfa s.~J!'lchat1g:0ccursIJhenew ..
..••. ; .' .seI'YJ.seprOVJ~er.l,l(:~s't()':ac(;~tre~p()'p§l~I1tty forc'Yh~t oC.9~rr~dq1p,J1lg:th~b,d process. If the '.

::bid' i>rocessis,f()urilf..to.'be:t¢h,te(\;asisthe~asewithNewVisions AcaderIlY, the new .service
.pr()Yi4erriil!,st)·9()#f,ttfp(,I1S.~qu~c~~t:~Enc)p~\ire,A;Pllg9i)i!lf~; ~bitrarYa:nd capri~iou;' and
.,do,i.iotsuPR(lIt·.li:r).ys(j(;htPJ;djIi~'meith,i;ir)a~,o[equiDl,"': ......•... ' .•.•.. '.
, .. . . _. " '.." ; ", . :.',; 1,", ",' '. - . ,..... ;', t· .".' . , .' ...

•. ••..·.·.':2.1\llRe~1$~.J:i~~~:~O.T~vi~~~t.i,~tt;~~,F\1ll~~g<;~~t(n,!'nt Adjus l HIClll

. '.•...• "•• Re}lo~:Il!!d.Pe~aYl!;P;Il~~¢~q:.e~~r~:i~su.e4:I;iYJJ~~ C ",itliresp~c(to Ap (llicari0 n 30<)1~ (,
'. '. a'i1d,tlie"NWRN's siibseq;uent;tQMay;2;:2006when the FCC in.·Proceeding FCCc06c05

ad()ptediri()~4e~;:AAtier.:CC'D~titet:~o:Oi-6a~e·ill\:alid;becau~e ~h~ USAC i~ile(i 10 ' •...... .. ' '.' ,,',"". ,.,,,, '" '. '.' •... ·.. ·r·" .. ' .. , ,''', .
comply wifhtheteqijireIjl~iltsof.thatiOr!le.r;' 'I '..' . " . '

. ,'.. . '.,

.. :.:, ." "r.
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Lett~rc9fAppeaH ' .>., " ..'

. 'FederiUconjklinlcafions:CoMssion '.' .
,bt:fi~e{jf.th.~secr,etary.··:'.·.;::i·.,,:': . . .

:T" ." . .., bectimber 9'2008 . . c.<
'. ;'i"~' c.")" 'Pag~jof's'::,';> ..<.,:

..... , ,', ;~i;~t;~~c,:aCP!lnS';~o;to~~to~e~~O~200& to r~d~Ce'~eJunding~incl\ldin~ b~t
..not IirilitlldJo~a)1 Reyise'!l'Co~tme~t Decisio,n I,;etters) associl!ted with A.pplic~tion ' .

, • ",C' ...', '" " " • '. • " "" ' "," 1\ ": ,". .. ' I, ...· . <, . , .,. '.' c","" .. , .. - . . .,' " ,,' .'. .

.309196 iufd,th'e~'"VFR:Ns,'aild'ailycQllection'or;demand pioceedingsassociated:Jherewith:. '.
•. "";, ',-. ~. ;"':'),." :':" .: ~,j.,t ", ~}\ '"'',:''' .:' .' \', '\,';'}', "',,' "" .' ':'." I, ",~,: ~' :. "!',- :'. --'-v '.~: " ':'" ,.~" ," ' .. , " '. ":,':'. ', •.. ' ...... .' .

w,er~'rendebid'nUIl;andvoi(h:hietothe'FCC~sdecisiori.inProceedingNumber DA 08-2363., .' <E~~(()~hi=~:q).'5':'7'.:;:»·':·" ;.;' .......•. ,:,,;' ., .....' '..";' '.'

. . ·••;){)n9.;~(j~;;~{{:2i9~ri;e'fc;q·r.e)~~dit~I)~,cisiij~D4Jq~-2?~3~an!illganuIDbcr ~f
.•. a:ppeais"illdjId4igICM'.s2007iEy.CA:pIi~a,r\Vithre~p~stto App!ica,t}0IT309196 a1l4 1he · ' .
•'. aSsoCiatedNYFR1~siliIldremijD.d'ed,fueriiatter.ba(;k.iotheUSAC;"Jor.furtherpro<;esslllg". in .

" " ' ' ;.,_., .', "~':': ,,,:,, :,.",;. --'."·0 ·; < I ':''-:': .. ;'~''. "",'.- .-;'.-.1.,,' .. '~',:'.:(.,,---";":(".::":."";"""" ,.';''''.' '1.' " ".: " "

.. < accordance Withtl:ie;ECCOrder,Jnthe¢overMerno',to theOraerthe FCC advised ICMthat .
. '. ";O~c~iJS:AC.h~i~\.1e~e'dY~:W:'a:p'pli~~tiO'ri'aI is~lieiiithe;atiach~dOrder, yo~ win re~eive a'·

.. .' " ." ",' " .. ' '"...:"" ..... " F .' ',' .' .' ....,; '."" ;"";;'>.,-" :":1.-;: .' ,',"',' ,',-'\ '. "~'":,,,- ,.'.!- .. " --,,~,,-,- . ,y: .,::". ,; .. '. :: t·,·: ..... ""'~' , ..... '", ",.~. " . . .
...... 'Revisoo'Fui1djrtg;(~ci~tJD:eI!!~I::>ecisiQn;Ic~tt~:";J'h~gCc:J1I~er,p"der~dll\at th("LJSAC .

".. c.bniPlete'it~revi#j~6f!,fue.appt~~~tioQ,sJi~te~illtb~Appe1idiJ\.(w91Clr irichides'Applicatiori' ' .
.' ....309\96)and';'i~~lIe!£!a:wal:u~r(l~ill{ij'Ha:;~4 :()ti~'coiilpij:teieYi~alldaPalysis.: .".(Enclosure '.'

G,.p~g~ 4);The;aw#4&deiJialjSs)je<I\~.lJl"S~a,ntt().fhis pr~fr,will.~upers,e4e all. ' .' .•' .. ' .
..•.• ,pri()t,fii1diligs}JY:tJ:iC;,y$'1-q:iett<,l~*!?~*'cJip~e.Y~piI~~eyiS~ir<;OTI#,(~t:nt D,<:cision Letl"'S airu
.'.. Dernantl',~a)IDeIlt'I:;ett~r~,sll~li#,t1ie~ ()n~atf~ssueh(lrd.n{E,n910sure13 )anulli(y; .. ..

."."'."":' ';.:' ;",. .'~.\ < .,<_.' ::' ',' ',:\' ..>::.: ..:,,':-;(',' ..': ,-..; ~ ":', ,': :..-'? :~.-., :.'" i. ::~ , --~: ~', 'i, \ .''. Y ". "\':, '.' ., '. ': .' :' .. "';. ", ...-: .", •. '. ~', ...

,>" . '. ..;:.;: .' ··F ...,.C~O~N~C,¥L~tJ¥,SI~O~N;, ....'
.'~, :/~;.:-": ,.-. ' ""'::'

";'.:.,,:~<' .' ,~>~!~::;y." ", ,«.~~ ..::.~,';~ ~~:'~:::t·.·,:.":' ". ::::<" ::"'>-~..'.:': ',':<::.•...:'......'.:' ~':-. .
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