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Defendants Time Warner Cable Inc. (“TWC”), Comcast Corporation (“Comcast”), Cox 

Communications, Inc. and Bright House Networks, L.L.C. (“Defendants”) hereby move in 

limine to preclude portions of the Testimony of Charles Herring submitted in the above-

captioned program carriage complaint proceeding by Complainant Herring Broadcasting, Inc. 

d/b/a WealthTV (“WealthTV”).  

Mr. Herring’s written direct includes factual testimony, expert testimony, hearsay and 

improper argument.  Only the first category is admissible under the Federal Rules of Evidence 

that govern this proceeding.  Within his 106-page opus, Mr. Herring (1) provides unqualified 

rebuttal expert analysis that both is inadmissible under Fed. R. Evid. 702 and violative of the 

Presiding Judge’s order prohibiting expert rebuttal testimony; (2) offers his own interpretations 

of third-party business strategies and statements despite having no personal knowledge as 

required by Fed. R. Evid. 602; and (3) cites quotations from trade press and third-party 

conversations of subordinates that are nothing more than hearsay barred by Fed. R. Evid. 801 

and 802.  Mr. Herring can properly testify to the facts concerning the background and strategies 

of WealthTV and his personal dealings with Defendants that are within his personal knowledge.  

He cannot twist the Presiding Judge’s order requiring written direct testimony into a platform for 

inadmissible argument; unqualified, undesignated, and untimely “expert” opinions; and third 

party news reports and alleged conversations that cannot be cross-examined.  If he were 

permitted to do so, the effect may well be to extend the hearing because Defendants will be 

forced into a lengthy cross-examination of the many matters about which Mr. Herring is 

incompetent to testify, a result that would be inconsistent with the expedited nature of this 

proceeding. 
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The majority of Mr. Herring’s proposed testimony suffers from one or more of these 

infirmities.  We set forth below the legal framework for the exclusion of these portions.  For the 

convenience of the Presiding Judge, we attach to this motion as Exhibit “A” a color coded 

annotated version of Mr. Herring’s testimony that shows precisely which portions are 

inadmissible and why.1 

 
I. Portions Of The Herring Testimony Should Be Precluded Under Fed. R. Evid. 701 

and 702 To The Extent It Constitutes Improper Expert Rebuttal Testimony 

Unwilling to rely solely on the experts he has retained, Charles Herring devotes 45 pages 

of testimony to his own personal analysis of iN DEMAND’s INHD and MOJO programming in 

an effort to support WealthTV’s assertion that an inference of discrimination can be drawn from 

the purported substantial similarity of MOJO and WealthTV programming.  But three experts, 

including WealthTV’s own designated industry expert, Sandy McGovern, are providing opinions 

and testimony on that very issue.  Similarly, Mr. Herring offers opinions (as opposed to facts, to 

which the Defendants do not object) on the threshold number of subscribers necessary for a 

typical network to draw advertisers, despite the testimony of WealthTV’s expert, Gary Turner, to 

the same effect.  Finally, Mr. Herring offers his own evaluation of data purporting to show the 

demographics of WealthTV viewers, the sole subject of WealthTV’s expert Mark Kersey. 

                                                 
1  Because WealthTV has not yet provided a non-confidential version of Mr. Herring’s direct 

testimony, which has been marked highly confidential, a redacted version of Exhibit A is not 
being submitted in the public docket in this proceeding at this time. 
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Mr. Herring is not qualified as an expert to supplement the opinions offered by his own 

experts under Fed. R. Evid. 702.2  Nor is he qualified to rebut the opinions of Defendants’ 

experts.  And even if Mr. Herring could be deemed to be an expert, his proposed opinions are 

untimely and improper under the Presiding Judge’s January 29 Further Revised Procedural and 

Scheduling Order that (a) fixed deadlines for designation of experts and submission of their 

reports, deadlines that passed long ago, and (b) precluded precisely the type of rebuttal expert 

testimony that Mr. Herring seeks to offer. 

Rule 702 provides that “[i]f scientific, technical, or other specialized knowledge will 

assist the trier of fact to understand the evidence or to determine a fact in issue, a witness 

qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto 

in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, 

(2) the testimony is the product of reliable principles and methods, and (3) the witness has 

applied the principles and methods reliably to the facts of the case.”3  In determining whether 

expert testimony is admissible, the court must determine whether the expert is in fact “qualified 

‘by knowledge, skill, experience, training or education’ to render an opinion.”4  If the witness is 

                                                 
2  The Federal Rules of Evidence govern the hearing.  See 47 C.F.R. § 1.351 (2009) (“Except as 

otherwise provided in this subpart, the rules of evidence governing civil proceedings in 
matters not involving trial by jury in the courts of the United States shall govern formal 
hearings”).  Although the Presiding Judge may “relax” those rules to serve the ends of justice 
(see id.), there is no authority or reason for eliminating all evidentiary protections, as 
WealthTV seeks to do here. 

3  FED. R. EVID. 702 (emphasis added). 

4  United States  v. Nacchio, 555 F. 3d 1234, 1241 (10th Cir. 2009) (quoting Rule 702).  
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qualified, the court then must determine if the expert is providing an opinion based on reliable 

underlying reasoning and methodology as set forth in Daubert.5   

WealthTV cannot avoid this rule by simply offering up expert opinion clothed in the 

direct testimony of a fact witness.  Mr. Herring is not an expert in comparative programming and 

has never worked for a cable operator.  Nor does he have any expertise that would allow him to 

offer an opinion on target demographics of cable networks.  He offers no credentials that would 

enable the Presiding Judge to deem him qualified to render reliable expert opinions on the 

business strategies of iN DEMAND, the similarity of MOJO to WealthTV, the target 

demographic of MOJO or INHD, or the level of advertising sales required to sustain a cable 

network.6  

Moreover, WealthTV has never designated Mr. Herring to be one of its expert witnesses 

on any of these issues despite the clear directive of the Presiding Judge to identify any such 

witnesses so that they could be deposed.7  WealthTV clearly understood that testimony on these 

issues would require expert testimony, having designated as experts Ms. McGovern, Mr. Turner 

and Mr. Kersey. 

                                                 
5  Id. at 1241 (internal citations omitted); see also Daubert v. Merrell Dow Pharma., 509 U.S. 

579, 592-93 (1993) (holding that the court must make “a preliminary assessment of whether 
the testimony’s underlying reasoning or methodology is scientifically valid and properly can 
be applied to the facts at issue”). 

6  Mr. Herring is free to testify as to WealthTV’s own efforts to sell its advertising, to the extent 
such facts are within Mr. Herring’s personal knowledge and are not hearsay.  But that does 
not give him the license to offer “expert” testimony about cable network advertising sales 
matters generally. 

7  Order, Dec.15, 2008. 
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Mr. Herring’s testimony is a thinly-veiled attempt to put before the Presiding Judge an 

entirely new round of opinion evidence that is intended to bolster the testimony of WealthTV’s 

experts and offer an expert rebuttal to the Defendants’ experts, Michael Egan and Larry 

Gerbrandt.  By way of example, Mr. Herring provides the following in his testimony: 
 

• A putative analysis of INHD’s early programming themes and target audiences;8 
 

• An analysis of the programming and target demographics of the Fine Living 
Channel;9 

 
• Specific critiques of the methodologies employed by Comcast’s industry expert, 

Larry Gerbrandt, and TWC’s industry expert, Michael Egan;10 
 

• A genre analysis comparing the programming categories of INHD and those of 
MOJO;11 

 
• A study of the alleged similarities in the target audiences of MOJO and 

WealthTV;12 
 

• A genre and individual programming comparative analysis between WealthTV 
and MOJO;13  

 
• An economic consumer demand analysis purporting to demonstrate that there was 

no business justification for Defendants to prefer MOJO over WealthTV;14  
 

                                                 
8  Herring Test. at 24-28. 

9     Id. at 10-11. 

10  Id. at 28, 36-40, 50-51, 53-54. 

11  Id. at 30-32. 

12  Id. at 33-36. 

13  Id. at 40-56. 

14  Id. at 56-69. 
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• An updated consumer survey analysis conducted after and in response to the 
deposition of WealthTV’s putative survey expert, Mark Kersey;15  

 
• An assessment of subscriber levels necessary for a network to become 

economically viable for national advertisers;16 and 
 

• An evaluation of the reasonableness of benchmarking the terms of a proposed 
remedy against other industry agreements.17 

As Mr. Herring is not a recognized expert in any of these fields, offers no qualifications 

to be certified as an expert in this proceeding, and nowhere discloses any reliable methodology 

or principles upon which his testimony is based, these analyses, opinions and theories cannot be 

admitted under Fed. R. Evid. 702.18   

Nor can WealthTV shoehorn this testimony within the lay witness opinion provision of 

Fed. R. Evid. 701.  Federal Rule of Evidence 701 provides:  “If the witness is not testifying as an 

expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions 

or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a 

clear understanding of the witness' testimony or the determination of a fact in issue, and (c) not 

based on scientific, technical, or other specialized knowledge within the scope of Rule 702.” 

                                                 
15  Id. at 18. 

16  Id. at 94-97. 

17  Id. at 98-101. 

18  See, e.g., United States v. Giambro, 544 F.3d 26, 33 (1st Cir. 2008) (upholding district court 
decision to reject putative expert testimony because witness lacked expertise and did not base 
his testimony on sufficient facts or data or reliable principles and methods, instead using 
purely anecdotal underlying data that was without scientific basis); see also United States v. 
Brown, 415 F.3d 1257, 1269 (11th Cir. 2005) (upholding district court decision to reject 
testimony by party’s proffered expert witness because witness lacked expertise and 
notwithstanding, relied upon untrustworthy methodology).   
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The final clause of this rule, concerning specialized knowledge, was added in 2000 “to 

eliminate the risk that the reliability requirements set forth in Rule 702 will be evaded through 

the simple expedient of proffering an expert in lay witness clothing.”19  Courts must “channel [ ] 

testimony that is actually expert testimony to Rule 702.”20  Thus, because Mr. Herring is not 

qualified as an expert witness, the judge should evaluate his testimony under Fed. R. Evid. 701.21    

Pursuant to that rule, courts regularly reject testimony by a putative lay witness if the witness has 

no personal knowledge and is testifying about matters that require scientific, technical or 

specialized knowledge.22   

Here, Mr. Herring is acting as precisely the sort of “expert in lay witness clothing” that 

the drafters of Rule 701(c) sought to prevent.  Mr. Herring is not just basing this opinion 

                                                 
19  FED. R. EVID. 701 Advisory Committee’s Notes; see also Hirst v. Inverness Hotel Corp., 544 

F.3d 221, 227 (3d Cir. 2008) (noting that “a party may not use Rule 701 as an end-run around 
the reliability requirements of Rule 702”).  

20  FED. R. EVID. 701 Advisory Committee’s Notes (emphasis added). 

21  See FED. R. EVID. 701; see also Fossyl v. Milligan, No. 07-4546, No. 07-4548, 2009 WL 
692163, at *9 (6th Cir. Mar. 18, 2009).   

22  See, e.g., United States  v. Testerman, 263 Fed. Appx. 328, 332 (4th Cir. 2008) (noting lay 
witness’ testimony of specialized computer knowledge was properly excluded under Rule 
701); Banks v. United States, 78 Fed. Cl. 603, 648 n.75 (2007) (declining to consider lay 
witnesses’ testimony concerning geological processes in spite of witnesses having 
undertaken research and “possess[ing] the education to reach an intelligent layman’s 
interpretation of that research” because the witnesses were not experts; excluding opinion 
testimony by lay witnesses as to topics that venture into scientific, technical or other 
specialized knowledge pursuant to Rule 701); Thomas v. Atmos Energy Corp., 223 Fed. 
Appx. 369, 374 (5th Cir. 2007) (upholding lower court ruling to exclude portion of lay 
witness testimony containing legal arguments pursuant to Rule 701); Rodriguez v. West New 
York, 191 Fed. Appx. 166, 169 (3d Cir. 2006) (upholding lower court determination to 
exclude testimony of lay witnesses pursuant to Rule 701 because testimony was an opinion 
requiring specialized knowledge of customs and practices not based on lay witnesses’ 
personal observations). 
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testimony on his rational lay perception of certain factual matters.  He is affirmatively proffering 

comparative programming “genre” and economic analyses, criticizing the procedures of other 

experts and updating and confirming the work of his own putative survey expert.  WealthTV has 

designated an expert, Ms. McGovern, to testify on the allegedly “numerous and substantial 

similarities between MOJO and WealthTV” and on “the differences between INHD and MOJO;” 

an advertising expert, Mr. Turner, to testify as to the “the significance of a network’s achieving 

certain household coverage thresholds” in order to be a viable advertising entity; and a putative 

survey expert, Mr. Kersey, to “document the demographic profile of WealthTV’s viewers.”23  

Yet, WealthTV now seeks to have Mr. Herring testify as to these very same matters.24   

WealthTV cannot have it both ways.  The Presiding Judge should not permit WealthTV 

to introduce the expert opinions of Mr. Turner, Ms. McGovern and Mr. Kersey as based upon the 

notion that their fields require “specialized knowledge” under Rule 702, and to then repackage 

and re-label that same testimony as merely commonplace lay opinion when presented by Mr. 

Herring.25   

Furthermore, by maneuvering Mr. Herring into a rebuttal expert witness, WealthTV is 

attempting an end run around the Presiding Judge’s directions concerning expert witnesses to the 

                                                 
23  See Complainant’s Trial Brief, 30-31 (April 6, 2009). 

24  See id. at 29-30 (Herring will “document that MOJO is substantially similar to WealthTV,” 
“will address the importance of having a critical mass of subscribers in order for an 
advertiser-supported video programming service to have a viable and sustainable business,” 
and “will also testify about the target and actual audience of WealthTV.”). 

25  See United States v. Peoples, 250 F.3d 630, 641 (8th Cir. 2001) (holding that since testimony 
in the instant case was similar to expert testimony properly admitted in other cases, it 
supported the conclusion that it was impermissible lay opinion); United States v. Figueroa-
Lopez, 125 F.3d 1241, 1244-45 (9th Cir. 1977) (same). 
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prejudice of Defendants.  At the November 25, 2008 pre-hearing conference, counsel for 

WealthTV explicitly requested the right to introduce rebuttal expert witnesses.  The Presiding 

Judge rejected the request, unambiguously stating that he was “very much opposed to having 

rebuttal expert witnesses.”26  Accordingly, the Presiding Judge set a schedule providing that 

WealthTV’s “final” expert reports were due on February 20, 2009.27  Defendants then had the 

opportunity to take thorough depositions of all three of WealthTV’s designated experts — but 

not Mr. Herring, who now at this late hour offers even more detailed opinions than each of his 

three designated experts. 

  Thus, even if WealthTV could overcome its fatal evidentiary hurdles, it would be 

fundamentally unfair to permit WealthTV to circumvent the efficient procedure established in 

this case by introducing de facto rebuttal expert testimony through a witness never subject to 

discovery. 

For these reasons, Mr. Herring’s expert testimony should be stricken.  For the 

convenience of the Presiding Judge, those portions of Mr. Herring’s written direct testimony that 

constitute improper expert testimony are identified in Exhibit “A” in blue. 

 
II. Portions Of The Herring Testimony Should Be Precluded Under Fed. R. Evid. 602 

To The Extent That It Is Not Based Upon Personal Knowledge 

Substantial portions of Mr. Herring’s testimony also must be precluded because they are 

not based at all on his personal knowledge, as required under Fed. R. Evid. 602.  Rule 602 recites 

                                                 
26  Hr’g Tr. 154:9-10, November 25, 2008. 

27  Order, Jan. 29, 2009. 
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the most fundamental rule of evidence that a “witness may not testify as to a matter unless 

evidence is introduced sufficient to support a finding that the witness has personal knowledge of 

the matter.”  Although personal knowledge may include reasonable inferences, “those inferences 

must be grounded in observation or other first-hand personal experience.  They must not be 

flights of fancy, speculations, hunches, intuitions, or rumors about matters remote from that 

experience.”28  

  Defendants generally have no objection to Mr. Herring testifying about the background 

and strategies of WealthTV, or the dealings that he individually had with Defendants, as such 

matters are fairly within the scope of his personal knowledge (subject to restrictions on hearsay 

that we discuss below).  But Mr. Herring’s proposed testimony roams far wide of matters about 

which he has personal knowledge.  Rather, Mr. Herring offers commentary on numerous subjects 

to which he is plainly incompetent to testify: 

 
• The business strategies, programming objectives and perceived network 

demographics of iN DEMAND management in creating INHD and later, 
MOJO;29  

 
• The statements made, and the meaning of statements made in the trade press and 

other articles by executives of iN DEMAND (which is not a party in these cases) 
and industry commentators;30 

 

                                                 
28  Payne v. Pauley, 337 F. 3d 767, 772 (7th Cir. 2003) (internal quotations and citation 

omitted); see also Olivas v. ITT Hartford Life and Annuity Ins. Co., 57 F.3d 1077, No. 94-cv-
55335, No. 94-cv-55342, 1995 WL 349855, at * 2 (9th Cir. Jun. 9, 1995) (upholding 
exclusion of evidence that was based on witness’ speculation rather than personal 
knowledge); Schertz v. Waupaca County, 875 F.2d 578, 582 (7th Cir. 1989) (same). 

29  Herring Test. at 25-40. 

30  See, e.g., id. at 26-30, 33-35, 37, 41-43, 49-50, 61-64, 94-96. 
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• The knowledge held by business executives at each of the Defendants and their 
perception of WealthTV as a competitor to MOJO;31  

 
• The reasons and factual basis for the use of the MOJO tag line;32  

 
• The categories of programming that iN DEMAND executives assigned to MOJO 

programming;33 
 

• The advertising solicited by iN DEMAND for MOJO;34 
 

• The consumer demand for MOJO;35 
 

• WealthTV’s relative VOD performance compared to other networks;36 and 
 

• The rationale for the discontinuance of MOJO.37 

Mr. Herring cannot testify – i.e., bear witness under oath – as to matters with which he 

has no personal knowledge.  If he were testifying orally, he could not offer speculation or press 

reports or documents that simply have been produced by Defendants in discovery in this 

proceeding.  The fact that the Presiding Judge has required written direct testimony does not 

convert the testimony to a thesis paper with citations to third party sources.  He is limited to 

actual testimony based on personal knowledge.  The fact that Mr. Herring has now read certain 

documents does not constitute personal knowledge or render him competent to testify as to their 

                                                 
31  Id. at 29. 

32  Id. at 40. 

33  Id. at 40-43.  

34  Id. at 58. 

35  Id. at 61. 

36  Id. at 64. 

37  Id. at 66-70. 
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contents or meaning.38  As a result, citations to such documents in Mr. Herring’s pre-filed direct 

testimony do not satisfy the requirements of Rule 602.  If it did, the rule would have no meaning. 

For the convenience of the Presiding Judge, those portions of Mr. Herring’s written direct 

testimony that are not based on personal knowledge are identified in Exhibit “A” in green. 

 
III. Portions Of The Herring Testimony Should Be Precluded To the Extent That It 

Relies On Inadmissible Hearsay Statements 

In the same vein, Mr. Herring’s testimony is riddled with hearsay statements offered for 

the truth that must be excluded under Fed. R. Evid. 801 and 802.  Rule 801(d) provides that: 

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the trial or 

hearing, offered in evidence to prove the truth of the matter asserted.”  Hearsay statements are 

deemed inadmissible under Fed. R. Evid. 802 unless falling within a delineated exception.  None 

of these statements fall within any recognized hearsay exception and thus must be excluded. 

First, Mr. Herring includes in his direct testimony numerous quotes from articles from the 

trade press, web sites, blogs and other industry commentators.39  One of Mr. Herring’s most 

                                                 
38  See, e.g., United States v. Becerril-Lopez, 541 F.3d 881, 888 (9th Cir. 2008) (finding district 

court abused its discretion by allowing witness to testify as to a matter about which he only 
learned from reading a report); Wilson v. Maricopa County, No. CV-04-2873, 2007 WL 
686726, at *13-14 (D. Ariz. Mar. 2, 2007) (instructing party that they are not permitted to 
rely upon third-party press releases and articles as evidence of the truth of the matters 
asserted therein because party did not have personal knowledge of those matters); American 
Mobile Radio Corp., Order and Authorization, 13 FCC Rcd. 8829, ¶ 21 (1997) (“newspaper 
and magazine articles are the equivalent of hearsay and do not meet the specificity and 
personal knowledge requirements” necessary to establish a substantial and material question 
of fact with respect to evaluating a license application); Mr. Lawrence E. Steelman, Capstar 
TX Ltd. P’ship, Mr. Stanley Daniels, Letter, 22 FCC Rcd. 4866, 4869 (Med. Bur. 2007) 
(same). 

39  Herring Test. at 26-30, 33-35, 37, 41-43, 49-50, 61-64, 94-96. 
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frequent tactics is to quote news articles with statements of third-parties as support for his 

conclusions.40  None of these third-parties are before the Presiding Judge, of course, and there is 

nothing about quotations in news articles that give those statements the necessary indicia of 

reliability to warrant their admission.41  Nor can Mr. Herring pack into his personal testimony 

out-of-court media statements regarding anecdotal views on the critical mass of subscribership 

necessary for a network to become attractive to advertisers.42   These are examples of hearsay 

that should not be admitted.43    

Second, in discussing WealthTV’s dealings with the Defendants and other MSOs, Mr. 

Herring repeatedly injects into his direct testimony purportedly positive statements made by 

Defendants’ executives to others within the WealthTV organization, such as Nico Fasano and 

John Scaro, which were then allegedly reported to Mr. Herring.44  But WealthTV has not elected 

                                                 
40  Id. at 26-29, 34-35, 37, 42, 61-62, 94. 

41  There is no reason even to consider such third-party statements, when WealthTV will have 
the opportunity to cross-examine the Defendants’ executives and David Asch from iN 
DEMAND at the hearing. 

42  Id. at 94-96.  This is particularly true when these same sources are not even relied upon by 
WealthTV’s advertising expert, Mr. Turner. 

43  See, e.g., Williams v. Daytona Beach, No. 6:04-cv-1879, 2006 WL 354635, at *20 (M.D. Fl. 
Feb. 15, 2006) (noting that plaintiff could not establish existence of a municipal policy by 
citing to a newspaper article because the article was hearsay); Wood v. Cottey, No. 1:02-CV-
01450, 2004 WL 3315376, at *1 n.1 (S.D. Ind. Sept. 21, 2004) (noting that witness may not 
submit newspaper articles to establish facts reported in the article since content of article is 
hearsay); Authement v. Seacor Marine, Inc., No. 92-cv-1721,1993 WL 386304, *2 (E.D. La. 
Sept. 20, 1993) (noting that newspaper articles are hearsay because they report statements 
communicated to the author by others, irrespective of whether the author accurately 
transcribed information provided to him/her). 

44  See, e.g., Herring Test., 82-87, 90. 
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to call Mr. Fasano or Mr. Scaro, much less the cable operator executives that supposedly made 

these statements, and they will not be available to be cross-examined as to what actually was 

said.  Thus, even if the Presiding Judge were to treat Defendants’ statements as non-hearsay 

admissions, they were made to others within the WealthTV organization who are not testifying.  

Recitations to Mr. Herring of Defendant statements made by non-testifying individuals constitute 

double- or multiple hearsay not falling within an exception.45  As one example, Mr. Herring 

purports to testify about attenuated pronouncements that TWC indicated to WealthTV that TWC 

would do an affiliation agreement, and this is based on Mr. Herring being assured of that by one 

of his colleagues, Dean Harris, who in turn had been informed by some unknown person that 

they in turn had confirmed that with TWC executive Mickey Carter.46  Such double- (or triple-) 

hearsay statements are not admissible to show that TWC had interest in WealthTV.47   

Further, although WealthTV appears to consider statements by iN DEMAND executives 

as admissions by the Defendants, there is no legal basis for this treatment.  WealthTV has not 

and cannot demonstrate that iN DEMAND had authority to speak for any Defendant, or that it 

                                                 
45  See, e.g., Gilligan v. Moreau, 234 F.3d 1261, No. 00-7109, 2000 WL 1608907, at *3 n.4 (2d 

Cir. Oct. 25, 2000) (“The testimony of witnesses as to what the witness heard a party say is 
admissible as a party admission.  The testimony of witnesses as to what someone else told 
them a party said is inadmissible double hearsay.  The fact that it is a party who repeats the 
hearsay does not render the statement a party admission.”); Keenan v. Allan, 889 F. Supp. 
1320, 1339 n.5 (E.D. Wash. 1995) (evaluating double hearsay statement; noting that while 
initial statement from opposing party to a clerk may be considered a party-admission by an 
opponent, the reiteration of the opposing party’s statement from the clerk to another party is 
hearsay not falling within an exception and thus not admissible). 

46  Herring Test., 73-74. 

47  See FED. R. EVID. 805 (permitting hearsay within hearsay only if each part of the combined 
statements falls within a hearsay exception); Broady v. Zanzibar on the Waterfront, LLC, 576 
F. Supp. 2d 14, 25 (D.D.C. 2008) (excluding “double hearsay” testimony).   
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was acting as an agent.  A third-party statement does not become an admission of another entity 

simply by virtue of a stockholder relationship.48 

In short, the Rules of Evidence do not permit WealthTV to funnel any and all evidence it 

thinks may be plausibly useful through Mr. Herring regardless of his personal knowledge or the 

reliability of such proof.  Mr. Herring’s testimony should be limited like everyone else’s 

testimony in this case to admissible statements of fact within his personal knowledge. 

For the convenience of the Presiding Judge, those portions of Mr. Herring’s written direct 

testimony that constitute improper hearsay are identified in Exhibit “A” in pink. 

                                                 
48   See Zenith Radio Corp. v. Matsushita Elec. Indus. Co., Ltd., 505 F. Supp. 1190, 1247 (D.C. 

Pa. 1980) rev'ed on unrelated grounds 475 U.S. 574 (1986) (declining to consider a 
statement by the employee of a subsidiary as a party admission against the parent corporation 
unless proponent of evidence established that the subsidiary “had authority to make a 
statement concerning the subject under Rule 801(d)(2)(C), or that the subsidiary acted as the 
parent's agent and the statement concerned a matter within the scope of it agency, under Rule 
801(d)(2)(D)”).  The court in Zenith held that “[i]n the absence of any showing of express 
authority … plaintiffs, as proponents of the evidence, should be required to make the same 
kind of showing as would be required to impose vicarious liability upon the parent 
corporation:  that the parent corporation ‘directly intervenes in the management’ of the 
subsidiary so as to treat it as a 'mere department of its own enterprise.’” Id. at 1248 (internal 
citation omitted).   

 
 See also United Vaccines, Inc. v. Diamond Animal Health, Inc., 409 F.Supp. 2d 1083, 1096 

(W.D. Wis. 2006) (finding that defendant who owned all of the stock of another defendant 
was not liable for the subsidiary’s contracts without evidence of a principle-agent 
relationship between the two corporations); Binder v. Bristol-Meyers Squibb, Co., 184 
F.Supp. 2d 762, 773 (N.D.Ill. 2001) (declining to hold parent liable for obligations of 
subsidiary because of lack of agency; noting that “[l]iability for the activities of the 
subsidiary will attach to the parent corporation only if the parent dominates those activities” 
(internal citations and quotations omitted); Phoneix Canada Oil Co. Ltd. v. Texaco, Inc., 658 
F.Supp. 1061, 1084-85 (D. Del. 1987) (listing reasons why wholly owned subsidiaries were 
not the agents of their parent); Westfed Holdings, Inc. v. United States, 55 Fed. Cl. 544, 564 
(2003) rev’d on other grounds, 407 F.3d 1352 (Fed. Cir. 2005) (in considering whether 
admissions of a subsidiary could be attributed to its corporate parent, the court assessed the 
situation under agency law and declined to find subsidiary’s statements to be admissions 
since an agency relationship between the parent and subsidiary was not established). 
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CONCLUSION 

For the foregoing reasons, Defendants respectfully request that the testimony of Charles 

Herring be excluded and stricken from the record to the extent identified in Exhibit “A.” 
 
       Respectfully submitted, 
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       /s/  Jay Cohen     
Arthur H. Harding     Jay Cohen     
Seth A. Davidson     Gary Carney      
Micah M. Caldwell     Samuel E. Bonderoff  
FLEISCHMAN AND HARDING LLP   Vibhuti Jain      
1255 23rd Street, NW      PAUL WEISS RIFKIND WHARTON   
Eighth Floor  AND GARRISON LLP  
Washington, DC  20037 1285 Avenue of the Americas    
(202) 939-7900     New York, NY  10019  
       (212) 373-3000    
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/s/  David H. Solomon    
James L. Casserly     David H. Solomon 
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Megan A. Stull     Robert G. Kirk 
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(202) 303-1000     (202) 783-4141 
        
 
 
 
 
 
 
 
 



REDACTED – FOR PUBLIC INSPECTION 
 
 
 
 

 18
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File No. CSR..7329..P

File No. CSR4901..P

TES1'IMONY OF CIlARLES HERRING, FOR COMPLAINANT HERRING
BROADCASTING, INC DIB/A DATED APRlL 6. 2009

Introduelion

On June 1. lOW} Herring BroadcastingCompany. Inc. successfully launched WealthTV~ a

national cable network, across the United States. Upon its launch on June 1,2004, WeaJthTV

was immediately available 2417 in high definition. lID. andiP a "downconverted" standard
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deTLDition. SD. rormat. The lID network was unique inoffmngan all original "themed"

programming lineup appealing to an upscale. male sl¢wed audience inthe 2S to 49 age group.

To the best ofrny knowledge~ upon Wealtb1V"sJaunch. it was oneofonly a handfulofnational

cable channels f() offer a high deflbition network·service. Other high definition channels included

HD Net, launched on September 6. 2(}OI. Discovery HD Theater, launched June 1.2002~ and

INHDIlNlID2 operatOO by iN DI3MAND~ launched in S~ember of2003~~1 focused on the

technology ofHO rather 'than a :themed programming lineup s~itlcally targeting a well-defined

demographic. That is to say. rather than fOcus on producing original programm.ing around a

central theme ori~ the$) other HD networks aired a mix ()fHD programming fur the "wow

£acto~offered by the high definition lite-like picture quality]

At the time ofWeaJthTV"$ launch on June 1.2004. it was a unique tlnd. ditl'er¢Dtiated service

from 1be other HD cable networks in the marketplace. ",ecauseofthe tremendous Amount of

int~within the cable industry with respect to high d~tiop.and with with only a few HD

networks launchingper year. Wea.fthTV' launch was closely watd1ed by thooe aS$O¢iated with the

cable television business-;) With the sUC(;e$Swl negotiation ofeach new affiliation agreement,

WealthTV demonstrated. th~ "Viability ofa tbemed programming network with ~ial ap~ to a

small but highly desirable demographic in the audienceat large. and IikeJyto be among the

earliest adopter ofHD-wealthy men ages. 2$ to 49 years old.

~y early 2006; iN DEMAND~s fNHD programming was stin Dot resonating with viewers. iN

PEMAND began preparing for the 24fl launch ofa new network, MOJO~ to repl.aee the fledging

lNHD service. Unlike INHD~ MOJO offered a themed original progrMl.ming lineup. focused on

the Si1J'OO network gmreof lUXUlY lifestyle ~rtalnment to attract the exact same target audien¢e

as WealthTV. MOJO's ooginaJ core themed programming concept and Ul.rgeted audience was

straight out ofthe WealtbTV playbook. Butde$pite the similarity with Wea1tbTV. and)

2
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(!lealthlV's proven track recortt iN DEMAND and its cable opmror owners decided they would

rather create their own version of WealthTV~~revenue withsn independent

programming vendoiJ

Wea1th1Vs senior management bad been meeting with and divulging its:~jltg and

business strategies to iN DEMANDts cable QW11enl~ ¢:llfly2004 in Meffort to secure

C8J1"iage for its clJ~nl')el. \S'et despite interest in pre<:isety the programming WealthTV prodUced

and the demographic WealthTV targeted.-and despite WealthTV'sability to reach affiliation

agreementswith other video disll'iburors. iNDEMANlVs four cable- ownetS refused to engage in

meaningfulnegotiations. This unlawful d.iscriminatmyoonduct Oy iN DEMANIYs owners,

namely Comcast Corporation;. Tim¢ Warner, Cox Communications, and Bright HouseNe~

restrained WeahhrV's ability to compere fairly with MOJOi' wbieJl~ved 1he benefrts of

carriage on the Jargest cable systems in the most desirable markets - such as New YOtt and Los

Angeles. This is precisely the sort ofdiscriminatQQ' conduct C008fe$S wanted the FCC to end by

creating the carriage access QOmplaint process.b1 The Cablb Televisjbn Consumer Protection

and Competition Act of 1992" Congress established a number ofkey policy goals inclUding

fostering "~ diverse)ro~ and ,competitivemmet in the acquisiti(m and deUvery of

multichannel video programming" and ensuring J~atcable. operators did not use their dominant

po$ition in the multichannel video disaribution (MVPD) m:nk~ aetingunilMera11y or ioi!l!.h, to

unfairlyimpcde 1he flow ()fvidco programnling to cooswners." (WTVOOJ00021ZZTI

J. BUILDING WEALnrry, SOLID MANAGEMENT AND A CONSISTENT
VlSlQN TARGUING ntt EARLY ADOPTER. 2S TO 4' YEM,OLD MALES
EARNING MORE THAN $lOOKPER YEAR.

3
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WealthTV is led by my talbert Robert Herrin~ Sr., CEO, ofWeaJthTV. He is a.highly proven

and successful business enbepJ'eneuJ' w;th over 35 years ofc.xpcri~founding and leading high

technologycompanies. )~ 1972, my father was the ookl Co.-nderof rndustri'al Circuitsjo an

advaneed printed cirouitboard company. The company was selffunded and solely owned by my

family. By 1988, -IndUStrial Citeuits bad become oDCofthe largest producers ofprintedcircuit

boards. The business was sold in 1988. Shortly thereafter) my fatber. brother and 1started &reo

Technology. a manufacturer ofhigb volume printed cirouit boards. 'Tho advaneed operations

were built front th~ ground up. By 200~ the company was1he largest independlmt producer of

printed circuitboard$ in the United States, operating out ofa23~OOO sqft facUity with 600

employees. In 1992. my fath~ also solely acquired and owned SynthaDQ. TayJora bigh-end

IllaDu!a(,:tUreJ' ofadvanced materials for the eleetronios indusrry~ Both SynthaneTaylor and

Herco Technology were sold to Teradyne.lnc. in August of2000.

In addition to experience with cutting edge teelu:J()logy, my father Also owned and inves,ed in

businesses related to the entertalnment industry and, si,enificamty, wasbeavily involved in the

culy days oftho rapid expanskm oflhe Direct BtoBdcast Satellite (DBS) indwtry. Through the

business, Hem) Tecbnology~ became the producers ofthe primaryel(:ClrOtlio CQmponent for

DireclV' set-top-box. We watched and contributed tQ~ e'XJ*lSion ofthe DireoTV seHOp-OOX

deployment to over a million subscribet'$.

This oombinauonofexposure to cutting ed~ MVPD teehoology and tho entertaintnent indU$fry

inspired uS to consider entty into the emerging DBS pwgrammiJ18 market. We"considered

launching a "WealthTV like'" ~icc. Becauscsotelliteeo5ts remained prohibitively high. we

decided to focus our resou~~ on OUT existing businesses. Yet.~ l'eU:l1lined collyifi<;ed that the

4
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conceptofplacing a themed channel, designed to have appeal to a male targeted demographic

with significant income and a tendency to beearly oooptelrS ofnew higlHmd video teChnologies

could be successfult given the right investment commitment and managementteam. After selling

out family electronic business in 2000. we .resumed Out investigation into the feasibillty of

launohing such a channel

Anothu key initial senior management member ofWealCbTV was Dean Harris. Mr. Har.rishas

an extensive background in the financial services sector and the media industry. Prior tojoining

WealthlV. Dean was the president ofHeftel Ente:rtaim;nent, overseeing Heftelts program

production and post production facilities'in W Vegas and Miami. He was. a memb¢r oftbe

boatd ofdirectors for Billboard LiveJ, Mentertainment subsidiary ofBll1boatd Mngllzine.. As

GM ofWealtb1V from its inception until Septembef'2006, Mr. Harris oversaw daily operations

ofthe network, including being the Executive in Charge ofProduction on ,bundt'¢ds ofOOUJ'$ of

original programming.

0000 we committt..'d to the bl1$inessofWeaJthrv, W(l ~lied on the lessons ofour past highly

suec¢$sful SlBtt.·up operations. Most importantly, the senior manasemellt ofWealtbTV) led by

my father, continued a practice implemented in previous businesses~ namely investing in the best

talent available. FortUnAtely, Southern California has a plethoraof talented individuals in the

entertainment industry. As we prqwed for Jauncb, we hired the most capable staffmembers

avaiJabJ~, from ttclmical engineeringmanag~ toOV~ op¢rations to producers. editors, on-air

talent, soundtechnieiaDs and video pbotQgraphers for content production. We also assembled the

tiest available affiliat~ sales~. oomprisedofhjghly seasoned vetor"aJ}$ within the cable

industry. Today, our full time staff is approxiPutwly 45 people strong.

5
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As needed, WealthTV had nutnet'OU$ other resources available. In addition to hiring multiple

consultants as deemedbeneficia!, including

.Fm1her~ WealtblV contracted Sony and Ascent Media. partofLibe.rtY

Media, one ofthe nation's 1aJgest media conglomerates. to tum by Qur production studios. The

initial contr1lct was in the multimillions ofdollars and both Sony and Ascent Media offer~

e.xtell$ive resources asneeded.

We also (eoognized the need tohav¢ top-no1i?h production facilities. My brother~Robert Herrmg.

Jr.~ ae<:ompMied by a small staff, including out tc,chni~lengineering manager. oversaw the

initial construction ofthe production operations and assisted in daily operations oCtile nawork.

Over the yeatS, be has overseen numerous construCtion projects, managed. production operations

with upwards of400 employees, and heM the titles Qf<mJera1 M$t\egerund Director of

Engineering for our previous electronic company's operations. His experience in the design of

faciliti~ and management ofproduction ensUf¢CJtbat WesdthTV would have an experienced ·team

on the ground and intense bandS"OD involvement by the owners/investors critical to SUQCeSS·

Today. Fm pleased and amazed with the talents ofour staff. Many mem.bemI have been with U$

prior to the launcbofWea1thTV in June 0(2004 and are c¢lebrating their fifth year annivef$ary

with WealtbTV. Indeed,. the tactthat despite the persistent discrimirnrtory~nt Ql1d barriers

1<) entry created by the defendant$ in -favor oftheir affiliate MOJO. we have continued to grow

our operation and remain invested in the programmir.g while MOJO has gone dark.

Internat~uJldjg

6
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WealthTV's management was and ttmains bigb1y committed to lh~ $uccessofWeaJtbTV.

Unlike many emergibg networks preparingfor]~ WealtbTV wasn~t burdened with funding

challenges as Its ownet'$ were con'i'mittOO to fully funding the network's mundl and ramp,

mitigatingthe usual~s oran emef8ing network ofhow HngitmaytaKe.to ach~e

prof'itabiJit,y. When maoageme.nt bas ditec::tly and heavily invested capital into abusines~ they

demonstrate a Strong commitment to the long tenn sucress Qfthe QI'P1),ization.

WealthTYBoiItFull ProduttiOll CapabWdes. Master Co_1m' &' UplinkPrior to JtsLaUDe!!
. . - .

ttl 2003. i~ b¢¢ame clear that there was miniJJUd high definition content aYwlablo in the

marketplace. MOJWver. the tYPe ofoontelltreadily availablo didn't always flt WcalthTV's

ttugeted audience.. In January of2004. a small group QfWealth1V's~ including~

attended Am~or content acquisition show in Las VeeJd called NATPB. Theamount ofl:ID

content readily available WM minimal. Moreover, much of~ content simpt)' didn>t fitour

target audience. It wag awanmt that WeafthTV would r.eed to either help outside prodQCtion

companies move more rapidly towards high d~firtition production and/or build.-out our own

production studiostn create content specifically m-getingwfaudience.

Weal1hTV did both. We worked with several outside production companies to ~reateoriginal

high definition content for the channel. Many companies wm paid in advance for multiple

episodes ofaseries to help fund their acquisition ofHD equipment. More importantly,

WealthTV made a substantial inveslment in building full in-house production capabiJitie9. W~

acquired a 40~OOO sq f\ facility to house our produetiOtl operation$ and headquarters. In late

2003, Sony's video production integratioJ'l group was tasked with rtHiesigning the layollt oftbe

facility 10 house M.d optimize internal content creatiOIl from concept to airing. (Sony>s

i.ntegrationgroup was acquired by Ascent Media shortly after the design phase but prior to build-

7
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out.) In early 2004. the roofof the facjlity was removed to enhance the studio space and the

building W3$ heavUy renovated to house our production studios.. edit beyS, graphic aeatiQn,

sound comctiont centt;r equipment room, control roo,,\ master control and uplink operations

Ascent Media, with help from Motorol~ desl@»edoul"mastercontrol. glVU:1g WealthTV the

ability to uplink on site - wbkh b1he~softransmitting the feed from earth to a satellite

spacecraft. The cre3tion ofour own contentwould tbl'ther enha:nc.o the "iabilit.y ofWea!thlV.

OO'ering a differentiated !lmrice with unique and original contefit, mther than repurposed QQrrteo:t.

would enhan~ the appeal to video coDSumers. By producing and maintaining fun rightsto 0lU'

e<>nwn~WealthTVcan offer advanced services., sooh as video ott. dCIDatld withQUt worrying about

contractuallieense issues. Most importantly,111e CQmmitment shown in building,mll production

capabilities signaled that WealthTV was flllly corn-mitted10 offering a -viable quality long.-tenn

product.

WealthTV made this extraontinaty uplwnt commitment because it intended to wg¢t a specific

audience - males 25 to 491' earning moretban $100,000 per year. To appeal to this high-end

audience requires toJHIualiW programming, which requires a top-notch fitcUiw. In addition, we

understood that lhe more aspects ofthe programming ¢hain we could bring Wlder our wntJ'(l1, the

gJ\.-uter outability to guarantee the wnsistent quality demanded by the targeted demographic and

by the video disrdburors.

The Concept ofWealthTV_-A~medHigh End Lifestyle Network

SO-veral years prior to launcbitlg WealtbTV, my fathe!' discussed with me his desire to 'Bunch a

high.-end Jif~1yle ¢hM.nel. Although at the time.tllerewas no name placed on thecon~ it

would become WealthTV yeatS later. The initial concept ofthe channel remains the same,

namely to use theme<! orjginallifestyle prognmuningto attract a high end male skewed audience

8
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with disposable income. Througft the ye.a:tS, in order to givope<>pJe a quick picture ofthe concept

of tnt,'; channel we have stared it is similar to the Robb Reportmagazine. To some extent this is

true, yet nQt tl)e complete picture. Lib the RqbbB£pon WealthTV which feamm eontent on

¢US, boats,c~, 300ttaVel. y~Wea1thTV also offers shows featuring finance. food. wine>

music, and other high-end lifeso/le progciunming.

After the sale ofQut fiunify businesses in August 2000 n\ore discussions took place regarding the

potential business modo!, ntOOSS8tY in!rutnloturo, 'and types ofprogramming that could be aired.

In the early summer <>.f2003, my father and I had~jve discussions onthe ne«ssmy

lnftastruCWr<l ofI:!UmCAit\g a~annel and programmingthat it could featt.ae. The eumpl~$ were

numerous. I recall discussions on ex.otic cars., yachts, travel,.fine witWs, foods;, arad finance. In

ordu to attra~ a ttlQN edueated audience. the,pro~g would have to otrersubstance witb

the entertainment. We also waotod to avoid Hollywood ''gossipt' and pure flash. Ifajet wns

shown) we'd explain why fut.,·ownw Ul:le$ it the advantages to his business and life,andthe

expe:nse3 in owning one. We felt that the CQn(:Cpt was very unique based upon the tack ()fsuch a

dedicated channel on TV at the time. We also reali~ that the programming would draw in a

seeondaxy audience, namelytho~ looking to live vicarloU51y. In early December. 2003 as we

~gan a content buying spree for the channel. it was annQunced in ap~ release that"We are

actively seeking fresl4 high-end lifestyle and entertaimnent programs with a broad appeal that

sbow the high-end lifestyle at its befrt•.,1

~e recognizedthal adverti.sing revenue is a critical component ro the success ofemerging

networks and carv\ng out 11 niohe for WealthTV would be key. Our strategy for be<:oming a long

term viable network focused on attracting a higbly desirable audienco for advertisers - namely an)

J Source: A WealthTV press release dated December 12, ~()()3. "WeaJthTV Begin's Content lluying
SPfee~. http://www.wealthtv.netlreleases.btrol

9
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upscale male skewed audience wilb plenty ofdispo$8ble income. I've~ the phrase"having

$pec~ appeal to the high ertd viewe"" to describethis~8Y.

WealtblV)s aU original1hemed p.rogramming~strategy features shQws on bow wealth,isachieved;

used and enjoye<l1 Them~ foous on enjoyable aspects orfinancial$~ including travel~

fine dining, luxury transport. gadS"-'1J'y, fltUlllee. philanthropy. and tltOl}gh.tfuI insights oncul~

among others. With various heavily malesU~ series. we've used multiple images in our

advertisements witb key short phrases to convey the ta~t Mldieoce of~he netw()JK. An example

is a full page color ad (Bxbibit Ilh WealthlV tfI1) in 2007 and 2008, which has placed inmu1tipJ~

magazines. The ad usestbe phase, "from great cars10 the best cigars, WeaJthTV deliv~ tb$

luxury lifestyle ~n in high definition:'[UnliM othern~which were launching a nhigh

definition" channel back in the early part oftbls de<Iade, such.asJNHD, by no mtans was

WealthTV8boutlheteehDologyJThetbem.edhigh..endJifestylenetwork·con~pt¢fWeabhTV

was developed well before we decided to launch in high. definilitJfi.

A Sgtre for WeaJtb'{V.- FIDe LiviDI

By at least late 2003, I became aware ofFine Living. The name $QWlded like it could be similar

to WealthlV and we were afraid that oUt' ""uniquewprogramming modeJ wasn't so unique.

Although WealthTV wa.q launching jn lID and Pine Living didn't offer a HD feed, WealthTV

wasn'tabout the technology. WealthTV was about the themed higl\-end lifestyle programming. T

Md my c$ble $erYice upgraded to receive fine Uvmg. [And after watching the cbannel and

reading numerous artic1t~ and later having in.-dGpth discussions With one of its founders-, \W

realized that the concept ofFiM Living and WealthTV were nothing alike. Although Fine]

t See wrvOOJ 0000028, WealthlV"s pre-hutncb marktttngflyer.
J TbisExbibit is document WTVOOI 0000005.

10
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(LiVing sounds similar to Wealth1V. the COncept is not. Fine Living is about how to enjoyyour

Jife at your current economic level. A key series was S;",plify jl()'Ui" Life. This series gives

helpful, timesaving tips toaJlow viewers to l;Jetw' enjoy their life. An example Qf~n episode of

SimplifYyour Life is how to use Tupperwarecontamer'S to place extrabelonginp undemeatb your

bed10 tidy up one~s living quarters. 'This isn't a type ofshow tbat would ever air on WealIhTV.

Two ofFine Living's key pTOgrMjming categOries were "personal space" and~ticalUvjng".

Both feU outside ofWealthTV's theme.

Nor> as we continued to reassure ourselves, did Fine Living ba'i/e a male skew. I.)eroj)graphic

data on Fine Living offered on itswe~1 with a source specified as Nielsen. Spring of~OO6.

shows it attract$ 69% womcm to Wea1thTV>s71 % peNent ~Jl. Fin¢ Living cJ~1y taJge1s

females, while Wea1thTV is designed to~males. Today~ Fi.ne LiVing offers~ Stewart

ptognlmmifl& typifying tho netwbIk. While no one doubl$ the appeal ofMartha Ste~rt to

certain audim«>, dcmtOgr'clpbic$. Including those with significant dispooab1e income, she does not

particularly appeal romalesages 251049. TQthe best()fmykoowledge, W~lhTVwas a unique

concept and remained so up until Deatly three years later when MOJO launched its nearly

identical~

WealthTV's targeted d~graphic bas been consistent from ZOO) when rhelp found the company

until today. OUr desire bas been and remains to larget amole skewedaudience from JS to 49

years oJd. Wea1th1V is designed to have the highest interestamong such male viewers with

mcomesaboVl/! IlOO,OOIJ. We've designed and descr:ibed WealthTV as holding a specialappeal
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to the highest inooroe households. Branding the channel as "'Wea1tbTV'" has demonstrated our

desire to attract the highest income households.

Our furget audience hasn't beena~· in the industryorwitb thb defendants. Wealth1V has

clearly QOmtnmticatedourtargetaudience to operatOrs and advertisefS in·our initial introductory

presentaf.iQns. From 0l1r initial discussioJ1$ with operaton; in early 2004 through ourlauncb iJ:l

June. WealthTV Vi~lted with nearly all the major cable ope~jnc1uding Tim¢ Warner,

CQrncast. Bright House and COx, providing initmJ oyerviCW3 and higbJighting our tugeted

demogrtlphii; a key elementand diseusslQO topic f.of any~JkseekIng caniage. For~ple,

in March of2004. I flew to Philadelphia with Qur $tniOt affiliate sa1e5~ to visitwith

Comcast's pr¢grammmg departmmt. We presented a thorough overview on WealthTV.

including aPowerPointp~tatiOn, consisting offourteeA slides', dated March 26; 2004. The

presentations 8uppUed during these initial introductory visits were ~nerally similar to materials

delivCfCdto aU <:able opemtors and advertisers. As an example, on June 9, 2004. WealthTV

provided a presentation' to Orion Cable. The presentation is idenli(:llJ to the Comcast

presentation,. except fQt' the addition ofone slide speciflcaJly for Orion cab~ Both presentations

eootain a WealthTV Targeted AUdience (Exhibit 2) slide. WealthTV's initial p~tatioJl$ h)

advertiset~Also included discussions on Qur targeted demographic. For example, On April 12,

2004, I provided apresentation' to Yachting Magazine's Time4M. a subsidiary ofTime

Warner that includes an identical demographic page- Nearly four years later, on January 25.

2008, as WealthTV is kicking off'3D exelusi!e advertising representation rel.ationsbip with TV

AdWo~ I respondtul via email with two em.aiJs (See Exhibit 29~ ) with the associated

attacbments. inoluding to the president ofthe organization. CQpying other'$, including its CEO,

$ WTVOOt 00046<>4 to WTVOOl 0004611
~ WTVOi)J 0004674 to wrvOOl 0004680
1 wrvOOJ 000473S to WTVOOl 00Q471W
• These exhibits have ~ated bate SlBinJ>$. but at the time oftbjs writins. I'm una~of the num~.

12
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when 3skedfur demographio jnformation with, "WealthlV attracts 70% men. educated,. affluent

from 25-49+." AsummaiYorWea1tbTV's target.udien~ as shown to Comcast in a fonnal

~ntation dated March 26, 2004 is shown below:

TARG8TAVDlENCEOF W!iJLTllTV(s« W7l'tHJl 00!J(611)

AGE: 2S to 49 years old.

SEX: Male skevved

INCOME: lIomewifu incomes above $lOO~OOO to have the hjgh~t ioCerest
(special ap~l)

EDUCATION; Skewed towards EDUCATED

I personally made the Target. Audien¢e sHde provided in the three presentation,s cited above

(Exhibit 2).~ My definition of skewed is having 11 definitive slant«towards 6Omething. Since at

least early 2004. I've swed that the audimce for WeaJthlV is at least to some extent represented

by me. Upon the lalJ1l<;h ofWealtbTV in 2004, I was 33 years old, male, college~uca~, and

have been fortunale to travel extensively - falling in the stated inoom~sbown nbove.

WealtllTV~, Direct Overlap witb UD Esrly Adopter V!el!en

Although thl,!: coocept of WealthTV was established welt before our decision to launch in high

definiti~ our management team was well aware of the fact that our network dem<lgraphic

directly overlapped with high-end advanced C<lnsumer electronics malo skewed audj~nce1

including the early adopters ofhigh definition televisions. As cJear evidence ofthis

, ExhIbit 2 is the same as WTVOOI 00046] 1. WTVOOI 0004674. W1'V()l)J 0004142
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understanding, WealthTV has numerous shows on gad~ts and consumer electronics> including

WealthTV's Amazing Gadget~ & Technology, Innov$, and The Resr QjHome Theater. among

others.. Over the last three years, WealtbTV has~t intemal production crews ro capture the

happenings at th¢: oonsumer electronics sho\V.producing five complete shows solely on CBS. In

2003 and early 2004, ourmanagement team researched the wget madcet for high,definition set

consumption and viewers.

'(he research repeatedly showed thatt~male, high income household$ held the highest interest

in high definition programming, The audience is cortlprised, not surprisingly, of2549 year olds.

Our goal WA& to provide programming ditecily targeted atth~ tWlyado~ namely upscale

maleviewers. During otlr initial presentations to the defendants. wehigblightcd thor the

WealthTV demographic key characteristics 'was identical to the lID \'arty Mopters as shown on

the Target Audience slide (WfVOOl 000(11). On December 9,2004, in an email soliciting

F()roes, I wrote. "AU statistics show that the HD viewer is well educat~. atlluent, and interested

in the best tife bas to offer. A highly concenb:ated viewership Qfthe ideal demographics may be

preferred <Wet a very broad base. W~thTV's prograuuning strAtegy is to deliver a 2417 natronll1

cable oehannel in high definition that is higJlly desired by this audience, while entertaining

e'Vetyone, regardless ofecooomic status.,.10~ .ofthe launcbof WealthlV. other lID $Cl"Vioes,

including INHD, didn't focus their progra.~ming with theme<! el,)ntent, but rtdher offered a broad

assortment ofgeneral entertainment programming. To my knowledge, WeahhlV W~$ the first

cable HD network to offer a defined themcd network targeted at this specific audienl»- namely

25 to 49 year oIrls. mate skewed, educated, with a high income (~ove $1OOkper year»

W£i\ltbTV'$Tum Aud~n4:eisS.Rleient to ReaclJ Enough 8~b$eribersfor Viability

IOseeWTVOOI004421
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Although WealthTV targeted a very specific demographic, providinga clc:arf~s for our

programming""o~ dlstlnct ftom ..-"gen..... netwodaJ)it i$' Jarge enough <lemog<aphloll
to support a prQgrmnming netwoTk - even one producing ()l"iginal HD programming $ucb as

WeaJthTV. WealthTV'stargeted age. range of2S 1049 spans not just aIew years; but25 years.

IUS Census Bureau dabl1 $hows,that for July 2004, the year Wealth1V launched its serviccs"of

the male population in the Ufiitted States) totaling 144 million men,m~ tba.n 53 million were

men ages 25 lQ 49 years old. By no means ¢lID 53 mUlionmen from the ages Qf25 to 49 million

be described as a small or-niche audience. A smaller subsetofthe S3million men fall intp the

hi~b income nmge, yet WealtbTV appeals to people who aspire to eel thete) Targeting fuis

audience offered a substantial and broad audience for Wealthl'V. Even with a dedicated mission

t'4,) have appeal to an educated, high inoome j male skewed audienc~ W~tthTV's progratnming,

appeals to a relatively broad grQ\lP thatenjoys the finerttlDl8S 1n life regardless of income such as

our shows on wines and travel.

Although the skew to malC$ earning $100,,000 or more significantly ,narrows the primaryaudj~

targeted, we anticipated that to some ~gr<;e males in tho appropriate age group but earning ICS$

than $1 O<M1OO would also watch. There is a vicarioU3 living aJId aspirational appeal with these

types ofshows. In addiCjoo~ we recognized that many ofOllt shows, although tailored to our

targeted audience, would attract SOOle women. Todayt our demograpbic data $hews our targeted

audience is being sUc«slrlUlly reached. We clearly know that not every vi¢wet has an annual

income ofS100,QOO or higher and not eYelY viewer is male, but such viewers fonn th~ bulk of our

audience. There is no reason to allimau: anyone wishing to enjoy Oln' programming lineup and

our higb·-end f0CU8 djscoutages certain types ofprogmnmmg. which appeals to our focused

target audience and to some outsideout focus audience. We ha~ described WealthTV as

[n http;lfwww.oensus.&Ovlpopcstlnationa1lasrlllNC~ES1'1007-$ll.btmlThis same data source $OOWS that for I
4().SO year ollis, the US male poplllatiotHs 22,342,135 :and the 18 to 24 year old male population is TOUghly
IS million. Some ~stimate8 are required;J
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averted ourfocus from our target demographic. We descn~ WealthlV this way because

members of toutt8t~tdemographic as a practical mattl'-r do warohtel~siPn with Qther menloor

(Jft~ hoo.seboid in the room. They can watcll WQlthTV without~ (batothm in. the

household wiU~ exposed to irta.ppropriate content during nonnaJfiunilyvi¢Wing hours. This in

no way meAnS that we have shifted our target demographic. nor that ouractual: delivered

demograpbic has changed.

W~ltpY",Mmsul'ed Demograihic

In Q3 01'2007, WealthTV hired tb~ ~j¢eS ofKersey R.esearch Sttat~gies to perform third party

conlumation ofour audience demographics. One of(JUt by series" Taste! The Jkverage. SIww,

WAS perfect for adult beverage advertisers. Weaiso felt out' music series&wtd Checkmisht be

an ideal show for advertising beer and liquor. At th¢ time~ WealthTV was womng with KSL

Media, a New Yolk based advertising firm representing Grey Goose, a high end vOOka supplier.

The firm instru~ WealthTV on their need to selfmonitor media demographics tQ confmn '~h

ofour actual demographic. Mult beverage suppliers selfregulat~their media placements. The

selfregulated requirement establisbed by the Distilled Spirits Counoil ofthe UnitedS~

DJSCUS, are designed to msonabte access that 70% or grcarerofthe expected viewers al'eofthe

legal permissible drinking age, LPA. After working with KSL Media ona.~le

methodologies:, includingthe acceptable minimum $lati$ti~ relevant samples~ and mi~in8

the Distilled Spirits Council oftbe United States. DISCUS.. requirements. Wealth1V hired Kersey

Research Strate~ to c<lntinn our audience demographics, tabubttingviewer feedback forms.

Kersey Research confinned the data shc>wed tbe follOWing:

TRIM l.A.Jl.TYME4S(JREDA.UDI,l!NC~ OF WEALmrvuu Kosey
'fntimoIlV)
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AGE: 21-34 is 16%,35 & up i.s 83%.

SEX: 71%men

INCOME: 55% with household ineome of$75,000 orgreater. (Compared to
29.5% for the US population'1

Although J did not personallyevaluate the raw data used in the tabuJatiOAA I was by no means
surprised by the measured malesk~ high income tuK.ljenee findings. Since WetdthTV's

launcl1 on June 1..2004, WealthTV' bas been targeting this detnographic with original content.

By late 2007~ our programming was clearly deliverlngon our targeted audience.. My oonfidence

in wis data was exhibited by sbaring it with our advertising finn Exhibit 29 and advertisers. We

also posted on our websIte the letter provided by K~sey Researo1l stating Our audience meets the

requirements, ofDISCUS.

WealfuTV bad been independently tabtdating viewership data Sjtlce Us launch in 2004 via its

website viewer feedback and comments forms. E>ur infonnation technology (IT) managers have

reported to me on numerous occasions the roughly 70% male to 3Q4,4 female viewersbjp ratio a.o;

s~own by the tabulated feedback data. The data has been relatively consistent since 200,()For

examplt\on De<:ember 19,2001, John Nickl~ WcalthTV's IT Manager) tabulated 556 viewer

feedback forms (Exhibit30) as shown by the age category totals. Ofthe SSO viewer feedback

fo~ Mr. Nickles was able to discern the genderofte8pondent 00. 485 forms.[The :reported raw

data and vie~hjp findings indicated 70.4% ofthe viewer feedback fOMS tire men. This data,

based upon the sample sw has an uncertainty of less than 4.6%. The reported vieweniliip forms

with incomes Qf$75k per yearand higher is reported as 55.9 percent. (roo aware that~ start

date i$ inooQ"eCtly shown on the &reI $preadsheet. As indicated by Mr. Nickle's email. he

"updated~' an exiSting Nport.. 1believe the start date W1lS in September2007.) The numbers ar~
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{2onsistentwith the tabulated findings ofKersey Researcll Strategies showing 55.2 percentof1he

vi~wershjp forms are fi'om viewers with an incomr: of$75k per year or greater and in line willi

previous measured internal data showing that over a majority ofOUT audience~s S75k peTyear

or greater. snbstantially ovedhe US'census bureau averages. Ott September 24, 2007. before

.K.eisey Researoh Strategies washired for this project and before Mr. Nickles provided the

tabulated 'data for 5$0 viewership ronns in December~1Wrote Mr. Kersey stating. Wealtbtv

needs ~f...third. partyverincation that more than 70UA ()four audience is 21 or older. We Are

highly<:onfident that this is the~ but need third party quantitative damn (Exhibit 31). My

hi~ levetof¢()nudenoe was based upon previous repons showingthat a relatively small

percenttge ofouraudience by age is 20 Yea,r$ old or younger, substantially less than the up ro

30% level allowed by DISCUS. We have reoonimned the infunnation in Mr. Kersey's tabulation

work, inc]udingernailingany feedback respondents as necessnry to oonfinn all data 'fields. This.
work was performed~ UpOn quC$f:icms nili;ed during Mr. Kersey's deposition. The tabulated

data hasn'tvaried more Umn a trivial amount from the~vjQWl wo.tk performed')

Tlie JboaJtdig,lmages ~fWealthTV

The advertising images used by WealthTV to brand. the network speak loudly tons targeted

demographic ofupscale male audienee and have been consistent in approach si~ our inception.

one ofour flI'St marketing p'ieee (WTVOOI 0OO0021~ ..;28) printed and -distributed Q)onfhs before

the launch C)fWealthTV in June 2004, highlights the luxwy upscal~ maJe skewed audience

Wea1thlV targets. The six images show fast and luxutY C8f$, private jets, and yachts. undeniably

projectingan image ofupscale luxury lifestyle entertninDlent Uqeted at l() nigh income male

vicwer.
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Perhaps the most nwealing ad (WTVOOl 0002633) f()r WealtbTV ran OJ) Time Warner Cable's

own web site in San Antonio at least by March 2, 2007. This ad was supplied to Time Warner on

February 23,2007. WeaJthTV's staffand presumably Tune Warner's marketing team felt that

this imag~ properly spoke to the Wea1thTV brand as it was displayed on rnne Warner's home

page. The imagew~ the first branding web banner on Time War.oo.r"s website advertising tho

new 11D VOD service by WealthTV. Ooet; again, we sec a OOJl$istent and male fucused tlleme

with our elegantlydressed James Bond like man with images offine cigars and an, ex.otie car with

a young blond leaning 00 the side oftIle car. The bn. says luxury lifestyle entertainment

targeted to an upscale male viewer.

We.MthTV highlighted various shows f()1' our VOD offering on-Time Warner. WealthlV offered

imagM and descriptions ofOUt VODofferlng to Titne Warnei' which were poSted on Tim¢

Warner's website. The July 2007 WeatthTV Programming Highlights (Exhibit 32) for

WealthTV~s VOD offering highlights six Wealt:blV showS) they are: JJk$t i>fMell'$ W~ar,

Wealth t.m the Water, The &>Ol1ti!tl' Show with Brian Chrmilt~ and two Wealth on Wheth titles.

nmnely L.A.. Auto Show and newer's Choice Awards. WOW! Park City, featuring the top rated

entW1aitlment targeted to an up,soale maJ(: audience.

2009. The front ofthe mailer features six. images <Jfvacious networks. One ofthe six is

WealthTV's Electrified :serl¢s. We know that this show is a top performing series as measured

across over 2.5 million tt'levisionsu• The multipl¢ part WealtbTV Elet:rrifiedseries showcases

U 011 two ()C:CflSKms in 2009. I've: viewed Rentrak TV Essentials data fur Wea1thTV. ElcctrifJed was ooe of
our top performing shows fur a weekly period.
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th~ ronvenion ora POJ'S¢he 91 Jto a JOOO,4 electric ra.eing machine. There b no doubt in my

mind1hatthis show draws a primarIly male audience.

The latest1bll..page ptinrad campaign (WTVOO10000(08) for WeaJthTV was featured in

.American~r. a magazine featuring~. travel destinatioos, and upscale luxury liVing. To

the1;)Cst:ofmy ki\()Wledg~ ltte ads hUi from early 2007 into mid 2008. The'WealtbTV :fuIJ.page

ad shows an image ofa late thirties to early forties year old lames Bond like nunl dres$ed in ~

black tuxedo. The ima~ ofthe man. is <Xmtet¢d 00 the 'page and is substantially bigger than the

WQm8" who is drifting out ofthe pieture. Unlike the woman. the man is looking squarely ,At the

viewer. The messag~ is cl~ - thisn~orkis about tfl,c mM. Si:l(.im~further paint the

pietuN. In the upper right is a beautiful blond woman with her band on an exotic bright~now

sp<:Jrts car, in the center we S(';C a C10S<>-11p ottined~ in the lower right is an image of S<::tImpi

and pasta<m~with perfect pme.ntation. The center bottotl) im~ shOW'S nhotel pool side. ~

last twO images ;are ofa privatejetin the air and an amazing private estate. These images WCJ:li:l

designed to resonant with au upSt"-aJe m.ale audience looking for the finer things in Iif~ consistent

with QUT 25-49. matesb~ educated, income of$lOOk and up (or aspire to) demographic.

In an ad (WI'VOOl 00(0981) ran in the Wild Blue Wonder magazine on FrontierAirlin~

WealthTVis described as, ~••• it~s the luxury lifestyle and entertainment network featuring tmvel

~T$, fast ¢atS) investment tips, and much more/> A~ we see on the television an image of

a sophisticated relatively young man in a black tuxedo.

WealthTV·s currmt brochure cover (Exhibit 33) features four images on the. cover. namely an

exotic travel ~tin:atioo on the water, a man)s elegant timepi~ a picture ()fSteve Forbe~ and a

beautiful bright red high perfonnanoe car. The images are designed to project and convey
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upscale luxury lifestYle entertainment targeted 10 a high income maJeaudience in the 25 to 49 ag~

group.

.IndlmlJTrade Sho..:Branding

Wea1thTV has exhibited at various leading ¢able programming trade shows. including The Cabl~

Showt since 2005. OUt messaging theme has been ¥ttY consishmt with luxury lifestyle

entertainment programming with a targeted demographics ofa high~jnoome~ male skewed

audience. Forexamp~ each year. We.aliliTV has multiple large HDTVflat screens prominently

di$p.laying our prognmnning. In additi~ we ofter a ~e g.iveaway that speaks to our brand and

attracts crowds to our booth- In 2005 WeaJih1V raffled the use ofaclassic Rolls Royce with

driver for the evening" In 2006, W-eaIJbTV featured a book signing with Malcolm Gladwell, a.

well known authpr ofbU$iness books, including "'Tipping Point". I believe we gave away 500

signed ~pies. We seJ~~ M~lcoJm Gladwell because he appeals to the mate. busims$ reader, in

our 2S to 40 targeted dem(),g,taphie. In addition, WealtbTV featured a cigar roller (Exhibit 4) in

the booth.

In 2001, Wea1thTV had a red.Fettari 360 (Exhibit 5) in our booth. Tn. 2008. Wea1thTV featured a.

cigar roUer and two ted Ferreri's. On April 1'4> 2009, WeaJthTV's OOoili opened with a cigar

roner; a red Femri F430 and a. Lamborghini Gallardo. .Fine cigars. exotic sports cars. and well

known business authors speak of our lultUry lifes(yle entertainment progranuning targeting a high

income, male skewed audi¢n¢~ 25-49 year old.

Exammes2fWealth'fV?1II LUDI!Y LifestyleEntertaiDment Progt!hJming
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WealthTV o:flets a wide range ofall original programming d~signed to appeal to a 25 to 49 year

old, male skewed,. edue:akd, and upscale audience. WealthTV offers programmingcovering

luxwy lifuslyJe entertainmen~ includWg travel. adu1tbeverag~ cooking, gadgets and

teehnologies. cars. boats,pianes, mbtOrcycl~ cigaJ'$, t'i.nance. music, comedy, anlongnumerous

others. AU content,on WeaJ1hTV M$ neverbeen aired befQre iu' the lJS. Thus, longer

descriptions ate provUWd herein.Fivo example:$ ofoW"'lWWJy Uf~lt enterta1nment

programming.are higbJighte<t beI()w~ witfl numerous additional examples provid¢d thtougbout my

testimony.

Wealth on WlIeell (Exhjbit 6) ~tureS:numerous ditieIlmt angles on cars, buta conunon theme is

hi&hlightiog the latest high..end em'and t~ologie$in the autmlobile industry. Each Y¢af,

WQalthTV travels 10 various aUtOJl1()tive showsto highliiht the latest trends and advancements in

the automotive in,dustry. In addition we take viewers on test drives. Each year. We:altbTV

honors the hottest newre~s in six,aue.gorie3 and features a show highlighting the winner c.rs.

A show highlighting tJte latest automotives could feature tIw~ family van" or«the most

economical.car to owntl or 8$ i$ commonly done, the c<best buY' in each category. WealtbTV

d~n·t tnkethis.approach. Four ofthe six caregQOe$ use the word "sports" ¢3.tS or "Iu.X1Irious"

cars. A close examiJmrlon ofthe categories andwioning cars loudly speaks to our audien~.

• Most Exciting New Release of2009 - F-emui California

• Mo$tLuxurious SUY 0(2009 .. Lexus LX 570

• Mo~tLuxurious Sedan of2009 - BMW 7 Seri~

• Hottest Spotl:$ Car under SSOkof2009 - Audi 'ITS Roadster'

.. HQuest Sportscarno Prke Limit of2009 - Aston Martin DBS

• Most Advanced u..c;e ofRybrid Techno'oBY of:2009 - Cadillac Escalade Hybrid
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W'urld cfWealth - this series first aired in June ofZQ04. The $eri.es delves into the world of

l,)U$iness through the eyes ofw~J1-knQwnbusmess celebrities, experts, and visionaries. The

~ries is best dtsa'ibcPd ag a fmancial show. Each show offers a business theme topi~ such as

SormdCheck (Exhibit 7) .....A hip $1dwitty 30year old male bQ3; Matt~n.with dade. funky

sunglasses delivers-his dry and insulting hUID()f between the 1atestpop music video$~ typicaIJy 5

per show,. from Coldplay to WillSmith.

Fea10red artists includ« J.anet Jaebon, Rainer Maria; Scan Lennon,. Norah Jo~s, Meat Loaf. and
Ziggy MarWy, ColdpJay ,RichardAshcro~ lOss Ston~ Will smith, Broken Social Scene, CQri"flC
BjUfiy Rae; Gorill~ Placebo, K.O.~ JQ8)1 Jett;Beek, Aty ani;l AI. OK GO!, Interpol The Beastie
Boys, Hilary Duft1he,Co~t'? Owen Stefani, Ambulance LTD., RBD, Sleep Station, Skinny
Puppy. Beth Orton, Sa~hal V'asandani, MXPX. Janet Jaekson~ TheDea:rs. Lilly Allen, Madonna.
Meg AndD~ 3Q Seoorub toMars. Ben .IlarF. Los Lon~ly 'Boys, EmilyHa~ Mefly.
BmctSOil,fWt, Lisa-Mane, and The Vines, Plain WhiteT's, Jimmy Buffet. Girl in a.Goma,
Jn~J. Blue C~t;y; ColdplaYt Talib &. Kwelu~ Amos Lee. and 0t.6en Day, Lenny Kmvitz,
KylieMino~Br~he,Gorillaz, ~d Raven Simon~ Vanma Hudgens, VoodooBJue,
Taking Bade Sunday~ Annie SteJ~ Marie Digby, Varsity Fan Club, Corinne:BaileyRae, Placebo,
Ben Harper. The Cute Lepern, The Jonas Brothm. Katy Petty, Miley Cyrus, Corinn~ Bailey Rae,
KT TUQsWl, TheLast Goodnight, CoJdplay. Saving Abet, Mikel Knight,YeUow~ The
StartingL~ Plain White Th, Raul Mido~ Plushgun. SickPuppies, MAE. Reliant K; Anberlio,
Ben Harper, LityAll~ BethOrton, Lenny Kravitz, Coldplay, Stacie Orrico. (WTV 001 0004655
and WTV O(}l 0004657)

The BigBuShow (Exhibit 8) - Sully and Russ'T' Nailz are two funny 8\tys whobtlppen to be in

tho business ofpetSl)t141 finance and jnvesting with an unmatched ability to deJiv~bar room style

conversation with a business flair. RlW ''1'"' Nailz is a prof~klna1 comedian. while Sully is truly

a financiale~

.fhe Very BestofEM'JfJhingwith Marc Cummings (EXhibit 9) -This series began airing upon

WeaJthTV's launclt and was adv«tised in the first marketing material printe<ton WealthTV.

Marc Cummings is a m.odern day renais~ man. lie is aCordon Bloo Master trained 'chef,

foftncr Davis Cup tennis pro, a world clQSS fisherman, a cuttmalex~ find has traveled the
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world.. (Mare is alSo the~ ofNathaniatc~ founder ofSarah Lee.) In each

episode the viewerjoins Maro as ho1rav~& to mort~ationand enjQys a wi~WJ~ of

activities. In $eglII.eri'sMare may Wee \$ r:asbib3"offFloridaor fOr a little tennis. Segments have

included~ OQc.lIsionai highligbtofan..amazing;spom ear. Each showfea~s cooking and a

tour ofthc resort. along with insightS into the surroul'd.ingarea, culture, and histoty.

I.'~ imporblnt-1o note that looking at:e. stand-aloneshowand.determining the audience is

subStantially different than'.looking at a group ofprogramming deSigned to attracta twgeted

audience.. Yet, The VeryBat()fEnryth~with Marc Cummings, £Caturing travel. spom.

cooking (and dritlldng). an occasioiml car. andeulturnl insightS lills many ofthe topics that appeal

to upscal~ men, 25 to 49 years old, and featured 00 Wea.lthTV.

Wea1thTV also airs showstbatmayappear to be ()M$~th6 Wget demographiO. On such show

ill "Fashion Runway"'. This series t'eature$ beautifulmodels--OIl the l'\lnway. several shows have

little 10 no dialogue whi~ from the male perspe<;tive, simply:isn't needed.. The im.nges are

revealing (B,wibit 10). WeallhlV'$ LeJ:g Shop, with voluptuous host CheIYll Gille.spie travels

the world looking for the best in local affairs from coffee alJd rum in the CanobeJln to bikini's in

Rio De Janoiro. The series is filled with scantily cladbea.utifut women ftom around the world

(Exhibit ll).

iNDEMAND'~INlID[IN1lP2 Lacked a Them. Oo.er lb. "lIY!hDdiDitlo;\
Pf9I!!Y1mi,gOt . ~
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[ In september of2oo3, iN DEMAND launchedlNHDan4lNHD2, The concept of iN

DEMAND's JNHD W8S solely to air content in high dcfmition, The network was never designed

to \)e, athemed netwo:rkorhav¢ ,. defined targt¢ audience. rnHD was simply a #gentrlc hi-def

was de5igned as $ pM-emptib~¢h~l for paid sporting events and other prefentd

programmIng;. The oetwom was aoting as "fin~programrning"~ preventing the channel from

otherwise being dart, using much of the same library as OOU:>JAs M example ofthe wide rauge

ofprogramming ()U lNHD, it offered numerolis cbjJdren~$~ such as .Rumpe/$rilukln. Puss

i/t.Bcots, Boywho Drew Cats. Brer Rabbit & B()S$ Lfott, and DtNy (.)-(Jcutr.J.[lNHD al$o aired

progtams with general appeal including to <:hildretl and ooults such as Pmguim: AtU«J'Ctic&

SulhAntarclic'6, and Ocecm Oa.Yul1j INHD featured IMAX movies, spo~ oIl! blackflrtd white

movies converted to lID,~dWestminst~rKennel Club Dog Show (W1YOOS 0000008)

programming. 10 JuJy of2<lo.h INHD offered a ~brls.mas in July"programmin,g block

(WfVOOl· (002117) featuring vanousChristma" classics includingMf/'acle on 3"" Street.[lNBD

is best desctibed as a «general entertainment" (WTVOOl 0002062) genre clwmel. Anything went

on INHD as tong as it was in high definition.

!1.!!'W Saffered from allld~J1tityCrisis :and w.uFloliBdering

By 2005. INHD's fledging "general ente:rtainmenf' programming gellRl. focusing on exploiting

the audio and video lI$peol$ ofthe high definition technology, nuber than a theme<! programming

strategy targeting a specificaudience, was floundering. As can be readily seen in iNDEMAND'9

~
J4 From MOX)'s website. What i$lNHD2? lNHD21s~ smmd 24f1 digital cable clJllnm~1 featuring sit'UiJwg~
enttrt.inmcnt proaramnung scheduled lit VllIYin8timcs trom lNRD to gi,,~you more Viewing option:s atany givm
lin». Sou~ btlp:l/WdUR:hive.~OOfi0426tll9SS/wWw.lnhd.comIfaqJsp

" RMmpels/iflSkin. Pms in !J(}()l$, and Boy Who J)nw Ca/:l are aU shown a.$ "Children's Specjals.;' 00
WI'VOOS ,oo1סס00 }1rerRahbiJ & B(;J$ Llon jl;l shown on wrvOO5 0000007> Davy CroclreJt is shown on
WTVOOS 0000009.
1~ See WrvOO5 oooooo~
11 Se" WTVOOS oo09Jסס0
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f'alCh 2005 press release (WTVOOI O()02996, -8), entided-'tINHD Seeking Ideas and Coooepts

for Original HiBb Definition Programming; Network C3lJ tw Submission From Produce1$", the

,)CtWOrk was willing tQ entertain any type Qfprogramming. stating that jt"Wants to take offthe

gloves" andis'wi11i~to entmain'atty type ofshow that "ful)yexploits the video and aUdIo
I

advantages otbigh defmition". lNfID makes'itcleaf that ...hanks to its oinbibited format,.
lNHD is Considering a wide ran,ge ofprogramming-concepts;!l (emphMis added)] This also made

dWr'that in March 200S INHD didn~t havea programming theme other than being ':'jn high

definition"llod had notar~taudienc~spooified.[BllYingHDTV.c~ a leading highddfilition

on-line ~rvi~operated byMarkKe~. reported on theannoun~t with the title,~HD

Seekjng-Programminglde;as"lll.ikewise demonstrates that wbiJeWealthTV -then negotiating

with iN Demand'sownm - had a definite ~rognunmjtl8 idea" and a developed '"programming

oancept:»7 JNIID did noij The announcementreads "INHD said. yesterday that it is actively

courting producers with ideas and concepts for original programmingthat it can showcase inhigh

det'i7~n otherw~ while iN DEMAND's QWflers wer-erefusing tOIW80tiatein gQOd faith with

It fully developed progtatnmingnetwork mal met their specifiea~ iN DEMAND was looking

for any direction with NSpCCt b) programming it could rlh~ as long as they cOllid develop it

themselves]

[INHD~sprtxmlplible service using mucb.oftbe same INHD cont~nt wa"q also having similar

trouble.]~ccotdlng to iN DEMAND's President and CEO. Robert Jaoobsoo. "INHP was

developed to serve the needs ofthe cable opet.atotS to satisJ:Y pe<)ple·s desire for more lID

programming" (WTV 005 OOOOlO2, -4). "'We- knew the time wu going to CO~ wlwm itwas no

longer enough to be about technology,it was going to be about pTOgratUming and having a brand

about the tecbnology. Mr. Jacobson acknowledges ihat i~e didn"t know what [identity]•.:t

II hup:Jlwww.buyingbdtv.com/btmllhdtv_blog,btm~
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[~lNllD might tak<, "we 0llIy kncwlloe ch_liJleup_ gomgtoget._with wel~

established brands.." (WTVOOS 0000102, 4) By September of2006. it was reported that

"several cable systems (have):recently dropped INHD2. cmug a 4upn~oll in its p!ogrammingW

(with INHD)<WTVOOI"()()OO31~6). According.to Robert Jacobson,1NHD2was simply a

channeltbat could be pre.emptedfor regional sports.programrning. In other word$.INHQ2

provjded wfillef' progmnmil1.$"•.•fur cableoperatorsto lay..in regional sportsnetworks (HD)

shows when needed.1 The plug was pulled on the duplicative INHD2 oe{Wol'k at the end of2006

(WTVOOl 0002116, ~9). tNDEMANDneed«itocompleteJyreinventINHD, effectively

c~ing a new nelW(lrk in the same channel space ifit was to survive.

Ngtinga New Then-eel~mingBloe!, Y'JI!D - The Dirth ofMOJO

[The About MOJO HD secti~ in a Januaxy 2008 press reJ~via: Business Wire, describes the

birth of MOJO; "INHD c:~teda new primmme. <:alled MOJO. exclusively for die disce:rnirtg

mole. with attitudo, wit and style - delivering original shows about lifestyle interests ineluding

high tech, fin~, adveJlturous travel, mU$~ cuisine and spirits.J)J~This n~ ptim.<:time

pJVgnlmmiQg blookis themed and distinctively differefit from lNl:tD. Further, the genre is

"lifestyle interests» for the d~fi!.lognude, or ~1IXUryOJ' upseale 1ifest)·Je ioteresu" with

several examplesofprogramming that fall within this genre ..... namely tt luxmyor up,cale

lifestyle i»temts"J While the description dOO$ not~ til<::~t words Wea.ith1V used to

describe its programming conc:ept; it is substantially similar to how WeaithTV·s management has

described. branded and advertised the network since its inception in 2004.

19 SOurce,: bttp:i/www.SllUIn!2rief.eomlQ$!wslBaalVindumBW--detail.jsp?id=F7~S2F04243-4E.5B:9CA0:\ I
CC15576E342t) "J
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~The first lIDnouncement ofa new programming din:ction for lNHD apptMed on May3·~2006.

Gv Week reported tbat the nIne new·series under-the"MOJO"thcmed brand W()uldadd

signifigmtl~ to iN DEMAND's Cllmmt slate oforiginals dominate(fby 1hecompany~s

progranunlngfoT its Howard Sterllon J)emaiHI channel (WTVOOS'OOOO113. ""). (1t should bo

noted that Howard Stem isnJt original programming, but repu:rpos4:'!d,1iomi'N PEMA.ND's On

DemMd Channel for lNHD.) TheMOJO programmingblook; oomprised ofvariOU$ programs in

the upscale luxury lifestyle genre would air two nights a week from 9 pm C() midnightEST

(WIVOOI (002050)]

I've read Larry Gerbnmde$ declaration and noted sevenlfUndamental errors. First Mr.

Oerbrandt completely ignores the fact that MOJO was only a programmmg biock two da.ysa

week for three hours each day. This equates to ~ total of siX hoUf$ witbinaweek comprised of

168 hours. Thus the MOJO tbemed programmingblO¢k was only 3;6% of1he INHD

progtmtm:dng as ofJune 13~ 2006. Mr. Gerbrandt wrotlg!y assumes thatall the programming

aired QI1 INHD as ofJune 18~ 2006 until the ~hanneJ MIS fully replaced was MOJO programming.

Furthermore, multiple programs that were never claimed to be MOJO programming and never

aired on MOJO after its full time launch on May 1, 2fJ07 are misidentified by Mr. Gerbrandt.u

MOJO programming. Although Mr. Gerbrandt is au industry analyst anyone k.n<>wledgablcon

prognunming,prograrnming blocks and nesting. as I atJ4 should be abJe to note his mi$takes.

These critical mistakes pre deceptive or sloppy and coupled with misleading categorizatwn and

avoiding other key facts leads to inaccurate conclusions.

Co~~ rime Warner,C~!=a.udBrl2hf House's Knowk1!le c»fWealthTV nd WSIl
Aware It Comp;ettd foltbe SameViewe.-s

[On March 17,2007. Robert Jacobson. Presithmtand CEO ofiN DEMAND~ that ......the I
MOJO move has the backing ofthe cable industry and the company's owners: COn'lcast. run~
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[Warner-Cable and eox CQmmunie4tions.1.20 The seniorproguunming personal at these ¢able

companies wm fully aware ofWealtbTV~ its themed programmingud its target audience]

W~tbTV'9 senior1'naDagement-bad been meeting with $e.lOOtprogramming individuals at

Comcast; Tuntt·WatlNJ'~~ and CQx. Communications since early. 2004 in .efforts to solicit:ilJe

critical carriage needed to'grow WealthTV'$ business. [Tho ~orprogranpning Ugate keepers"

for Cox, Comcast, and lime Warner,W~ also, bori meml>etS for iN DEMAND. Whether or

not these senior programmingexecutives, provided WealthTVmaterial$QT tl'a¢ked the progress

and deY¢lopment ofWealthTV, as I beJievebappene(J.«wb#her they simply replicated our

research and deveJopme:nt process to come CO !h.e same oonclusjon~ iN DEMAND's cable owners

knew that weatthIV represented competition for theirpwme4 MOJO network. I knowthis as 1

told·themexactly what our target demographicw~why we thought a ~battntl appealing to that

dtmtogmphiCi.could do well. and what king ofprogramming we:offere~ were working on, and

how tlW. programming Would ath'aet our demographic and appeaJto 11dvertisers tl}'ing to reach

men 2S..49-with disposable jn~m~

These critical gatekeepers had intimate knowledge of Wea1thTV's programmin& target a.udio"",

and overall business modd - while advising iN DEMANDon $tMlegies and approving the new

~alion. MOJO. Uthas been publicly reported that Bob Wi1so~ SVP ofProgramming for Cox

Communi~lons i$ on the board ofdireet()J$ for iN D,&MAND. It is also known that Malt BQnd,

EVP ofpf9U3motingofCo~t had strategic QOntrolllld input into iND~AND. fred

Dte$slCT, EVP of'programming for Time Warner was abo ao iN DEMAND board meml:>cr.J

WealthlV's senior staff. including met provided in-depth O'VeJVieW8 ofoUl programming.

including samples via OVD, 13fgetaudience; and network strategies to these indiv;dua.ls

numerous times.Ufnothiog else, iN D.BMAND 8Dd itS prograouning dcvelopel'S had the

opportuAity to ~mmlmicawJCgu1~ly with the ~Jevant decision makers atCom~ nm$)

2J,) See WTVOO5 0000100

II
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[Warner, Cox, and Bright House to inform them ofthe deveJop:tnentofa:n iN DEMAND netWark

designed to oompete with Wealth1V-and to holdQffoxi $igniugafiy ftn&l affiJiatedeal with

WeahhlV imtU.iN DEMAND coolddeve)op its oWD'~W'ealthTVilib!' servl~

[
iN DEMAN!) A~urattlyDessrJltM,MOJO as ~lffenntlrro!QJNHD and ShDilH Ig
ApP!'9!dl in Wea1tbIX -

~'ND'BMANJ)'$ August 23,2006 press release on Dr. Danger, aecilratel)"describes MOJO as a

new genre ofprogrammingfrom that oflNHO. The press release~5:

WIw is MOJO?

The distinc/ttie, new MOJOprogl'Qmmin.g;which launched;" Jrme onlNHD. is'a MW

e,enn especially gearedto dIe multi-{aceledlivespfth8 a.fflttenttmddiscerning HMOJO

Mbntr who oomprises most ofI1Ie UJMCalt hi-deJaudknc;l~ .(emphasis addedll

~1:$ have~d that MOJO was simply a rebtanding of INHD. This [S,4 flawed

argument, With a plethom ofchildren~sprosrams, fNHO could baw re..blll\cbed itselfJlS aHD

channel dedicated to children more ~ly fblUl cl~_in8 to "rebrand" itselfas a Wealth1V like

network targeting afilll¢nt male, from 25 to 49 years old. Ap~ntly. regardless ofbow lNHD

used me c,hanncl space it occupi~>~y new programming name. and ~<»pt it 'Put in tbe~

OC'fupied by INHD would oonstitute a ~1mmding", not. tb.e replacement o£lNUD aod1he launch

ofa new dUUlIl¢J. ~t is relevant is not ,whati'N DEMAND and its eabl~ (tWller8 ehooe to

describe lhe process, but that when MOJO went Jive ~s.a network concept itsubstantiaUy

resembloo Wea1thTY.
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[to its effort to re-bwcntINHD~ Robert Jacobsonstates, «Fortunately, we were right in our

projections. We were confident that there,would be strongappeal for exelusiveoont¢nt aimed at

the high end males.~ This r.adicaJchimge il\pro~ing strategyis~ly different than

lNHD". whichprovide<l:(xmte1'lt.forcbildrenaswenas men,and women. Jaoobson.goes on to,

state. 4 •••that sinet th~ ptemi~Qfthe,MQJO programming bloCk laSt Juno. :IijHD w.s achieved

a 31% increase in ad revenue.» (WfV005 000(100)] Thea~ivene$$oftbis demographic is

over the,more: gt;m,eral,progwnming previously offeted,by INRD is.of~. precisely why

W~th1V targeted thisdemographic be&funing in 2004.

iNDEMAND :madea mdj~ $nd fundamental. material ohangc to its PfOgtamming lineup'for its

MOJO serVice compared to its INHD channeI.(lNHD'$programmingJineup was comprised

primarily ofREPURPOSEJ> "generalentettainmen~ programming. repurposed general

ent~[nment IMAX Movies~. and a mixtureofspomng events, including Tennis and.MLB.

~rgetJJlg Ii bro8.d aUdien~ includingchildren. HDNet's co-founderMark Cuban, discussing

the differenees ofMONet nndlNHD~ highltgbts lNOO's reliance ongenerat entertainment

RBPURPOSED programming including some content that previously aired on HONet. Cubs.n

states,~e produceoriginal programmingshot in 00; they oon't. In the noo~spOl1S arena, much

of their content is cootent thatwas shown on HDNet in the past.~]

Much ofIN.HD's content wasTV...G rated, including lMAX movies, and MajorLeague BasebalL

with broad appeal. including ebiJdnm.[C()ntrost this to MOJO's program offering which was

spearheadoo with an tiXtensive sla:teofORIGINAL and edgy series focused towards a 25-49 year

old~' intelligent. affluent male16viewer with minimal sporting events. As stated by

12 Se. http://www.tele.Visionoonfmnce.coJJ)/jaeobsonbio.htm
21 Seehttp://www.nationmastei..comlenc:yclOpedW1NHD
2. Sec; http://www.spo.rtsbusjn~joUllW.cO'mlarticlef33709
25 See http://wwv.umun.com/contere.n.ces/SWlll11itl.2007/ntulti/mUULdaYl.pdf(Secpage Z) ':J
16 See iNDEMAND's Press ~leaseD.d~ 19, 2007 hnp:ll\Yww.mojobd.com/pre$$lview~
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~NDEMAND~SPresident in ~ June 1" 2007 Q&A with TVWeek, '"1he idea behind MOJO is that I
it's aspirational yef achievablo.'1 Si~ifiCant1yWealth'lVused th~ word utJSPirationaPb~y

to desm~the brood appeal ofour network before MOJO's cxiSfCnOeand subsequme¢ targeting:

the sam¢ demographic as WouJ1hTV. 'TheWot'd i$:hi W¢$JtbTV·s b:roebm'e as"akey descriptor.

found in numerous prest releases. in ourpresentationsgiveo1oftto defendantS, including a

Power-Point presentation given 10Julie Simon,TnneWwn~rCableand in email correspondences

with the defendants Bright House (WTVOOl 0001648) and COx-Communications. For&amp~

in a, July of2006 email (WfVOO10(04296) to Bob Wi!son; SVP (Yf programming for Cox

Communications. I wrote, "'The aspirational ll$~t ofWealthTV b- driving our digital feed witb

num~us operators. Luxury fever is hotwith lmrory sp0llding is skyrockeliog across an
demograph~.,,[~ material diffemtccs between MOJO's programming and lNHJ.)'s ate

succinctly surmiiarized by cable industry vereranJedd PaJmer~ "M010~d lNAP were only

similar in that both channels scbedu)C(lhigh definition~min~'~]By contrast,hQwever,

MOJO andWealtbTV were substantially similar. prompting Oefendant$to privilege their affiliate

while rejecting Qur readily availabJe but unaffiliated propmning.

MOJO launched with a number of(lew original series. pmn;ering and exclusivelyairing

under tbe MOJO brand. This was not only a compkte change in $trategy from thelNHD. but

substantially similar to the strategy in which WealtbTVhad invested in as early as ZOO) when we

built OUT own production studios. MOJO's signature series as highlighted on its daily prognun

schedule and website featured these original and defining ISpLus~MOJO Series", all ofwhic:b

appear to be target~ ~MOJO's self-des<:ribed audience of25 to 49 year old affluent tOOles2?

Z1 See hiq)://www.fVWOOk.com!neW$l2007/061uLdemantLhasJIS_mojo_worldng.pbp ~
18 See Affidavit ofJedd rlilmer, pg4para 7, File No. CSR~7709--P. Compla:inantt $ Reply to Timo Warner
29 See Affidavit 'Of Jedd Palmer. ps 8~ 3, Pile No. CSR~77()9..P> Complainant's RepJy to Time: Warner
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r<MOJO'S) new original branded progt'llOUning» clearly appeals to upscale nx:n wrmtS lNHD's

repurposed prognunmm,g which~ a family aud~,,31. MOJ<Ys signatures serle!!.

targeted at MOJO's defined audience included UncOl'~with Billy Men-it/,King ofMiam.;,.llJet

YQU; 1'he Shtrw, PreSSU1'6 Q)ok; Bobby·a: Adt>enture Capil4list,SJarl-ilpJunkJu.. Three Sheetz>

Beer Nutz. 4ft~ Hours, DrxfQf Danger, and Fueled ~ngothers..l1 InNov:em~20Q7~OJO

announced a new programming blQICkC\lety Thursday entitltld MOJO Mooty Nj~l3), This block

partnered th~ Qriginal MOJO series about IDavcri~k e.ntrep~neur$ and mV~Q~ Bobhy0:

A~ntureCapitalist;SJllft-7lpJunkiu; along"with JYallStreei. W4!'''i()l'S~ 1'hreoofMOJO's

original slpatufe: seri~ featured aduJ( beverage sb()~ namely BeerNut:, Three ~"heelz, and

Uncorked with IJO/y Merritt. AU oftbe original series highJigh~ above nrernieredunder the

MOJO bra:nd) Collectively the$e original programming$Cries define a materially different

programming lineup with a clear and distinct targeted audience from that oflNHD.

[MOJO's SelfProclaimed Target Audience is ldentic.al to WealthTV·t. MOJO'sselfproclaimed

target audience is aft1uent males. fro'l)) 2S to 49 years oJd~ witb h.gh incomes, $lOOk and up (also

reported as S75k~d up). iN DEMAND clJimed that this audieooe is ~largely underserved»] As

iN DEMAND and. defendant knew~ however, WealthTV had SQught to serve this audience fur

more than twoyears before this announcement, but had been thwarted uom doing so by

defendants' desire to develop their own affiliate rather than contract with an independent.

[m iNDEMAND announced nine ori&inaIseries in May of2006. The scheduled original Jilltllp grew to
approximately doub'e the size by its 24n launch date onMay 1,2007. Also $eO

¥tP=lIwww.lm>adcastingcable.c«nIartit:leilO409SwwDeman<U3ets_ltLMOJO_On.ph»
3l Secth~ Dtcla'ration ofSandy M((lovun. .Exhibit). para 1,
~ 'tI,rM ShBm. BeerNuT:. After !f()flT$, Drx:lorD(mger fI!KlFr«,It14premIered ana MOJO bloc! ~nestetr'

withi" lNHD. As expJai1tedby Expert Wi/nest Sundy Mc<JI)WIT7I inpal"Q 7, ue-Exhlb/l ,. it is typicoI/or II
ru!hV()1'k.I{J "nest" new progrmnrning in Q tUne slot tofind a new audience andtrcinsitkm the oldcIulnnel
in/oan entirelyhCW~ Imqpgh reprogrlllJrming and rdm'.UJding.. She concludes that thi:t "... f.$ wltat
occurred with JJV!1D and MOJO. "
:13 See bttp:flwww.1VWCt:'k.comtnews/2(l07JlJlmoj OJlu.tS_its_money_OJUbUtSda.Pha
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(2n May 3; 2006, TV Week Qoores Robert Jacobson, Prtsidentand CEO ofiN DEMAND

(WTVOOS 0(00113)=

"MOJO Is dedicaledto being an exhilarQ/ingm()1!.f"Cefm'menwho live

accomplishedandddventwollS liYes.Thi.a is a cJwnce 10 bethrr CJ>nMt;! wifh.~

going basis wlih the aclive, (lfD.UDJ1 male. .. (emphasis added)

On September 16) 2006, TV Predictions in a.Q& Awith RDbertJa@$M) President and CEO of

IN Demand reports (WTVOOt 03121):

TVI'; lNHD has made' 5f1Veral programming dwnges in rece11i roonzM.

adding shows that iJPpeaJ to young males (MOJO, ere.) Is INHD becomingthe

Spi~ TV ojD!>TY?

R J: Wlttle both INHD andSpiU geur theirprogrammingtq males. tl1at's wllere

the similarityends. Men are not tme single dewwgrophie. 11YHIYs audience is

more #1!UI!1tIJlnd older (Qur demographic target is 2549 ''f!(11'f oM iZSK+

income.). lNHD programs to a distinctgrQup ojactive. success- oritttUdmen

WM npnsentHD's mostpassi()TJ(lle viewer base andtl groUplhat largelyfeels

ignoredby traditional televiswn programmmg.» (emphasis ad\kd)

On June 24 2006, In 8, Q&A article with B:I'(JIil(icasting & Cable (WIVOO5 0000108~ itreporte<i;

Q. Huw didyt)U come up withMOJO~
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[A. 11 W(#Pf'etty easy. Wl:en you look oJ whQ is worcbingHD. it's largely

9IlJta1e mea that are largely.wtdel'SnWd on television. AndMOJO is theflf~l

nehl'tYf'k nqmedgear41d towardthoJ~ouP olpeoplt1. (~MPbasisadded)

OnMareh 19,2007 Multichannel News (WTVOO100u3144) NPorts:

"As iN DEMAND exer.'U1We.t npected, 1M m«k$t.far high-dtfmirio'n

programming has grown_ but~ remai:n.r a relative dean" ofdedicaud

channels. None, they said. are speclf/.C4//y~.Di 9lt1uentmaJes .agg 2$ th n

with a batch gfQriginal programs".

on 11ltW 17; 2007~ TVWeek (WTVOOI 00020(5) in a Q&A with !tobertJaOO~)J) reports;

Through ColUtlmUresearch. iN~JfU:lrned thai its lIiewer.f~ primtltilVl!ff.I!!!!JJl

moles lNInIiII,mere than 1109,009 Q lear. So the company mOQ/editsprograinmIng

s.tJ'ategy to target lluit grtJJJP undertbeM~brt»llie.d programming block /atlm:.hedkit.

June.

Mr. Jacobson: lfytJJJ lock at ll1!a2.5..w 42. then pren't a lot ofchanne~ that are

spealdng to them. It'3. about crtaling a niche toot iJ unique andsustainable. We arerJ't

going to compete with ESPN andFuxfqr spI)rtS t:md USA andlNTfo1' ~neral

entertainmellt. So we htJdU)f'l»d a p1tJce to call our own thal W~ sustainable. We

lookedat who Waf watching early ott,. andthey were mm and tendedJ() be gfflpt. W~

hew we hadalrwdy developedan audfe~ and the questW" WQS' hew tofind

progrtJllunmg to speak to them.]
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~n Qtber words. WealthrV's predictions about the nature otthoHD~t, its~

development, a..d its marketing weJe aU exactly in line withwhat iN DEMAND claimsw~ its

independent Studies and program development p:rote~ and le.d to a substantiallysimilar result.

Whelber or not iN DEMAND and its owners med ¢W'materials and rcsc::at¢h, or replioated.1Mm

00 their own, they clearly liked the ideabetterwhen. it came ftom an affiliated pwgnunming

network than when it came from aniodependent.

The MQ.JO Audie~ce- Average Age of.39~mr~d,wnh 38% o:ver~ yeauold

In Michael Egants written teStimony, he tries to claim that the MOJO viewer is "relatively

young'J. It is unclearwhat thi$ vagalt) statementmeans. AS~ Is ~nerally a quantitative

measurement and has meaning. For exarnpl~ an 18year old person is generally a senior in bigh

~ooI or a nx:eDt highschool gradUAte whereas a2S year ol~ with 1 moxe years ofexperien~

may be a coUege gl'8dtJate with multiple years offull time experience in the worldQrce

establisbing his or her career. The mBtmity level and interestsof 18 ytarQkI:$ and 25 year olds

are at different levell.!.f!0 .add olarity to Mr. Egants statement. MOJOt$ full page oolor

adv¢rtising page-34 carried in an Advertising Supplement to Television Week duriflg the 2008 CBS

show, held in early J811uary. states that the aver. age ofa MOJO viewer is 39.3 .yeM$ old. For

a further breakdown, MOJOis website under advertising offers a fo""page colored~tation

called "The MOJO Viewero3$. Witb a little math, thi$ slide is very revealing. Theslide shows

various breakdown! for the percentage ofadults 18 years old or older. Sixty-two percentof

MOJO's audience 1S shown as 18to49yearsold with 39',{> between 18 and 34 years old. To

determine the percentage ofviewers from 35 to 49 years old; one simply needs to subtract 39%

.34 See wrvOOJ 0002J29 .
~ Exhibit 12, http;llwww.MQJObd.comi.gdvertiselpcffIMQ1Q .AUdjenc~Pro:flle.mtf: Tbi$ presentationha~
an undetermined bat~amp numb~ at th~ writing ofthis doCumenr.
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[from 62tXJ yielding 23%. With 62% ofthe viewers ranging from 18 to 49 years old and the slide

reporting only Qnthe percen~e ofadults.l~yeatS old or otder~ the remainder ofthe 620/.0"

namely 38% are ages.so arid"up, These· percentages smnreaSQMbie.considering.the: average~

Qfthe MOJo-viewetis'~ at 393 year$ <lid. ~ taMe beJowref1_1hi~ infonn1lt.ioo..A.lso

see Exhibit 27:

Age of MOJO's Audience as Reported by iN
DEMAND "

Average Age ofMOJO's Viewen 39.3 year-s (tId

% of MOJO's Viewership lS...g4: ~

%of MOJO's Viewership3549; 2a9'
% ofMOJO's Vi~wersh'pS(J& Up: 33"

Various statements by iN DEMAND l'egiIDimg it$ target aud.ien¢~are consistentwith ~39.3 year

old average viewer age. For~~ple. Robert Jacobson, iN DEMANIYsPresidenland <;EO

states that. ·'Spike. to m~ skews younger" (WrVOOS .(OO104סס Spike, which features prlmetime

UFC "cage!'> figbtingreports its d~ographicas encompassing 13 to 49 y.ears oIds,(WTV 001

00(2070) as opposed to M010's (and WeaJlh'T'V's similarly situated bu'8eted audience

comprised of2S-49 year o1ds. Mr. Jacobson :further draws a comparison between lNHD's

programming changes with the addition ofth~ nested MOJO block and Spike, statin& ~hile

both Spike and INHD gear their prognunming to males, that's where the similarity ends. iN

DEMAND's audience is K more affluent and()ld~f ..." (emphasis added) Put>lish~ articles

further equate MOJO's tlrrgetOO upsoaIe viewership 10 high end magazines such as Gentleman's

Qua.I't¢riy. QC. while Spike is more equated to Maxim (WTVOOI ~166). In TWC"s answer. it

twists the truth and states 'MOJO's model is similar to Maxim (page 18)]
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[Wlwn it comes to demographic information, age i$. a byquantitative nleasurab~. It i$.

interesting to note that Mr. Egan~8 fnt declar.atk>nseenls to conflict with his most recent

testimony regarding MOJOand WeaJthTV's farget'audienee. Tn item IClorMr. Egan's lIndal

expert decIMation. he states that ~WeatthTV'sComplaint cJa.ims that Its target demograp~ 1$ 18-

49 year old mal~." R~ i$ i~correct in both his statement Ttgarding WeahhlV'$ mrgeted

demograppie and what is stated in WealthTV's Complaint Item 31 ofWea1thTV's Carriage

Agreement Complaint provides a side by side table ofthe larget audience fur WeahhTV and

MOJO. Tbe age for both shnilatly situated networks is 25 to 49 years old as confJ1'ttledby

repeated statemenl$ by its ~iormanagement. Fuqher.. Mr..Egu misstates MOJOts targ«

audic,,'11CC l\$ 18-49 ira bis declaration, see item 11. Mr. :Egan goes onto state that "There are a

number ofservices tbut seek. to aUt'@( 18- to 49~ year-old male viewership (In addition to MOJO~

which i$ clearly fUmed at 'this demographic), Ul¢lue:JingSpi~ HDNet. FX, ESPN, Comedy

Central. 04. andV~. This statement directly confliots.witb $tatements and the facts of

Wea.lth1V~sand MOJO·stafg«.audience. Inaddition. Mr. Egan'ssuuements about MOJO

targeting the same a.udience as Spike arc diTCctlyln 'Conflict with num«Qus pubHc sWtmlents by

iN DEMAND's President and CEO Robert Jacobson as higblightOO in the Qbove paragraph.

Since Mr. Egan is comparing "target audience'\ not measllI1Xi 4udience. his state.tnents and

conclusions on such 4 key component of dem.ogrophic composition simply can't be relied upon.

J'm pleased to see tbat Mr. Egan corrected his blunder~ing the audience ofWealthTV and

MOJO .in W$ second written statement - bis most recent testimony. indicating WealtbTV and

MOJO wilh the exact same target age demographic of15 to 49 (items 8 and 28).

IltshQUld bt;; noted that reported data for MOJO varies althQugh the $Oute¢ appears to be the same) 1
namely a September2007 $tUdy by frank N. Magid Assoc. For example, MOJO's "MOJq]
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[VieW" presentation'fJ reports difftmmt mrmbers ofup 6% di.f'fe:rent {see coUe.ge degree} than the

data used in the 200& CES :8tWertJsing supplement in TV Week (WTVOOI 0002072). Furthet~

tab~ 6 in~ph 23 ofMr~Bgan's testw()ny shows,tabulations for various categories not

report«t in the two public;documenl$.. A.side by side comparison inthe. table below (also~

Exhibit 2,8) shoW$ these difference$. (Further; MOJO~sweb$iteas of~~bet:31. 2.001 states

"S2%ofMOJO viewers are male and 61% haw ~ cOllege degree. The cited sou~ is FrnnkN.

TlwMQJO

MeasYtib'e: MO~gJV\Ateek

Male:

AvgAge:

At Least CoUege

~ee

HHI $100k:

70%

39.3

58%

70%

38.4

52%

REDACTED

NOT PROVIDED

NOT PROVlOEO

"NO CATEGORY"

$7Sk+: NOT PROVIDED NOT PROVIDED

5O--74.9K. NOT PROVIDED NOT PROVloeD

3S--49.9K: NOT PROVIDED NOT PROVIDED

Below $951c NOT PROVIDED NOT PROVIDED

'REDACTED

REDACTED

REDACTED

NO CATEGORY

~----_............---~--:J

As noted pNvioU$ly. WealthTV's UlTgcted .udience is "1MIe skewed", oomprisedof

~ppr()Ximate1y71% men as rep<.)(ted by Kersey ~searcl\ Strategies. Not surprising, based UpOn
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l!teaJthTV fea:turing numerous progranuning titles on cars, boats~ planes. tigars.. finance. high

tech toy~ including various eleetronie gadgetS.~WealthTV and MOJO perfOl'ttled actual

aud;e,m.¢e sampling in Sept~ber of~7 timefraoJe. Both 1!etworb(JC~ IU~ i.denticttJ

lIiIlIe skeW7 with'Wealth1'Vonlyone~ge pointahead ofMOJO at n% male, Compared

~ other US TV housebo1d~ Wea.lthTV and MOJO are rougb1y25:p~tage points higher.

Compared to <>thet HDTV viewer$, WealtbTV and MOJO~well over 10 percentage pl){nts

higher. Both MOJO and WeafthTV am achievin@ 1heirgoal ofhitting $ 25-49 audience. although

both 10 some extent reach beyond the 49 year old age; group. And both networb receive a

disproportionate amount ofvlewers in~ high incomebrackets. In «>nelusion both netwod<$ are

similarly situated, targetingth~ idwti~l audience and achicwmg their targetau~~

WealthTV:md MOOO l&.ve SbnilarTag J~ines

Priot to the launch of WealthTV in June 012004. WealtbTV paid ano~ lJn1!. for dcvclopins

the tag lhw. "It's YomLife... Spend it wen+J.~Aprl12007> 00 the top center ofMOJO·s home

page was the MOJO tag lin~ "OON'T UVE A LlTfLE, LIVE A LOT', This tog line; was used

by MOJO and prominently displayed m the top of its website in 2006 and tbrough April 2001

(Exhibit 14~ It seems to have disappeared once WestlthTV filed its prefiling. notice with the FCC

and pointed out the shocking similarities between the WealtbTV and MOJO tag lines..

MOJO's UD!!Kl!le Male Genre is Identical to WealthTVis__ ;". __ ._

[Numerous articles andp~reJ~SC$ elearly describe the genre for MOJO as original upscale

lifestyle pro£taD1mil)g for the discerning m~e. iN DEMAND commonly described MOJO on its

website by stating.~OJO i$ originAl lIDpro~og tailored 10 the lifestyle interests ofthe

modem man.n Tn a 2008 press release, the "'AboutMOJO" section reads,"INHD created ane~
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~rimetime. called MOJO. exclusively for thed~...ittg Dl.1ll~ with attitude, wit and style

delivering I)rlginAl shows aOOut ~:festyleinN~t$ including high~ 1Wance; adventurous

travel, music. cuisine and spirits.bJ? (emphasis added]'Ih~ uf,l$¢&le lifestyle prognunmin,g theme

tailored for a male audience is identical 10 the programmin:g'genre ofWealthTV. With identical

ptognunming genres, MOJO and We&th1V are similarly' 5itu~netwotks. RegaIdless if,

hypothetically, oIle network shoWed more high teehor travel shows. while the other may M'Ve not

offered pwgramiltitl8 in a few oftbe « •.•wide ranging upsca.lements interest...~ programming

~ avaiWlle, both networks shMed the exact: sameg~ fO¢used tit the~ target audienee.

MOJO & WealthTV Share&yProgtaDllliiug Series in, Hagb-eDd CubJAea Spirits, Fi!!!lk?e.,
mgh Tech Toys, Music, A,~dveDtureTravel

[MOJO describes nltOlerous ofib original prognwmlng series as including programs featuring

higb-eQd cuisine. ~rits, music) high teeh. fmance lUld adveritu~ travel (WTVOOS 0(00124).

To the best ofmy knowledge, the first published. article$mentioning MOJO appean;d onMay S,

2006. Multichannel News (WTVOO1 0(02050) and TV Week (WTV 0050000 t t3) eatticd

similar articles stating that the new MOJO blcx:k would begin airingtbe week ofJune 18.2006.

Th~Multichannel News articJ~ $tates (WTYOOl 0002050):

iNDEMANDCU1'1'ently hos nine $eries in dtfflt]opment within the Tf!IllWi$ 9l

cuisine-findspirits, nu.tslt; hlglJ..teclt. (UJf1nc.e and lIdvenJwous travel. Offici4ls

saidsix wntp,.emiere when the MOJO blockpremieres.J9Jemphasis added)

31 O<JNJID created a new primelime,. t3lledMOJO. excll1$}velyfor the ~rning male, withattitude, wit
and style .. delivering original sbow$ about lifestyle intmm includwg high tech, fimlncc. ~dventurous
!tavel, music, cui$;DC ~nd spirits."
:II hup:llwww.mojobd_coroIpresslvjewJ9
.t The air daysW~ initially Su~)' and Wednesday lrigllt, in the htart ofprime time, from 9 pm (£81) to
midnight (EST) and 6 put (PS1) to 9 pm (PST). (Like W~lIbTV. MOJO only offered one fued for all time
zones.) Prior to tbe fun time lllWlcll ofMOJO on May 1.2001, it is belitved thai the MI$led MOJO
programming block expanded 10 four nights a week dllrili.8 prime time (WTVOOS 0000128)J
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~h()rt1y thereafter, on June 14, 2006, iN Demand issued a pces$ release statingthat the MOJO

block would premiere on June 18, 2006. TJ,e press relea.')¢., C$med by Busifiess'Wire (\VT\7005

0000124) clearly deflnes the MOJO programming as follows:

THE MOJO PROGRAMMING

~ dislinctl»e new MOJOprogramming COVet'$ Q gamuJ oJsu1Jjeets iJlcluding

cum~OlinseJrfj§. music.. };/g,h. I«.I!" ti1f!m£~/lII~ gdurriUT1J1I.f f1'tm!l- (dl

presented with inul1ig~e, wit andstyle - andwiJh (I malepoint()fvitw whIch

invokes the sensibilities ofthe upscale men ',t 1tt4g¢Zine world. "(emphasis added)

On 1une 22, 2006, In a Q&A article with :Broa~castilig &. Cable, it reported that WTVQQS

0000108):

"The Latest offering? A mwprogl'(JfJUttfng block on lNlfDl calledMalO, that

(emphasis added)

On September 2006, Robert Jacobson. in a TV Predictiot\'s article (WTVOOl...oo03128) states:

"OurI()CU$ is t() grow the MOJO~g withdistincttve.new Qrigina/$

which rover a gamut ()fsubjects incJJldmg cJlisi!U! 41Jd $I11rlts. In"*, irirh tec!.

t!~tl1IdJldF.enillrollS t1'av,el... II (emphasis added1
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[On March 19. 20~7. iN DEMAND announced (WTVOOI OOOJ142}tbat its MOJO programming

block. with Its.new original programming lineup 'would be replacing INHD. Tho annou!1cement

sta~s:

"MOJO was born in June, 2006 as ap.rune..tim.e~mming bJock on the

INlID network.. with original hjgb..defseriC$ geared to males who are "_clive

affluent(' - dynamic. inteUigen~ adventurous. Since then.,. the nttWorlc: has

further developed the MOJO bran~ and expanded its shtt& ofprognmuning,. with.

MOJO~s April 14. 2008 press release announcing a new high tech, show caned .17te Clrl!uit~ shows

indicates (bttp://www.MOJOhd.CQmlpre$$/viewI30);

"Origi71a13h()W~ are tlhOUl widtt..,-anging men '" int~nsts including "it" tdt

f1ne:!!a. comedv;ndfity, edv~imul)ustravel, 1IlIlSic. cuisine. tJn4$pi:ti:fs. 'J
iN DEMAND j$ elearly focusing its programming lineup with its original series to taIget its

audience of25 to 49 year old affiutQt males. Networks are defined by its target audience and

programming genre within its original $Cries and prime tiow pro~ing block. Si~ MOJO's

inception as a programming block nested within INHD, the new and origin1J,l MOJO

programming aired in primelimc and defined the network. The MOJO targeted programming

AretIS()fhigh~end ouisine, spirits. adventure traVel, finance. high tech toys, music. and

adventurous travel indisputably full into an upscale lifestyle genre for ihedisceming tnalc. A

summary of the numerous descdptioos ofMOJO over it life is provided as~1Jit26J
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