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Background

The tollowing. draft report regarding Arbitron's PPM (Ponablc People Meter)
l11~thodology and .~cl'vict': was prepared by James E. Gurci<l and Dr. Paul J. Lavr:ik:ls in
close cOllsult<llion with :lnd on behalf of the ASU Hispnnic Mcnsurement PPM Review
Panel .and the ASU Cel1£er for Community De\"t:'lopmt':1H and Civil "Right... The members
of the Re\'iew PUliel were appointed by Chainnan Raul YZ:1~uirre. Note: James E. Garcia,
senior research fellow at the Center for Community Development and Civil Rights,
serVl'S ilS project director. Dr. Paul J. Lavrakas Lot [he pnnel'!I principal investigator.

Members of the ASU Review Panel (listed lllphabetically):

• Carlos Arce, founder and chief strategist at NuSt..l.[S
• Marianne Barrett, as.,>odate dean, W~lter.cronkiteSchOOl of Joumalis~

(ASU)
•. ·Thomas Co.."itro, president, CEO and vice chailman of Border Media

PartnenJ
• Earl de Berge. chainnan and director of research. Behavior Re~h-

Center
• Stephen Doig, professor. WaIter Cronkite SChool of ]oumalism (ASlJ)
• Paisy Exp6sito, chairman and CEO of d'exp6sito & PacmefN
• Felix Gutierrez, pro(es~or: USC Anneberg School o( Communication
• ·Alex Nogales. pre....ident and CEO of the National Hispanic Media

Coalition
• Bob Perry, international radio consultant"
• Rick RodriJuez, profeSser. Walter Cronkite School of Journalism CASU)
• l...abel Vllld~ll:, founder of babel VaId& Consulting "
• RaUl Yzaguirre, executive director, Center for Community Development

3Jld Civil Right. (ASlJ)

(Detailed biographies, Appendix 1i
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Purpose

Arbilron commissioned the ASU panel review (and a corresponding: review [0 be
\.':onductt..-d by Howard Uni\'en.ity's John H. Johnson School of Communications) to
analyze the PPM methodology lind s('n'ice~ b3sed on que.~tions and concems related to
the representation of minorities.

The ASU Review Panel is focusing on PPM issues related to the Hispanic/Latino
I:ummunily in the United States. The Howard University panlll is focLising on PPM issues
~lated ro the African American community. According to "rbirron, the independcnl
reviews are intended to serve as "an additional source of input for Arbitron··.~ continuous
improvement pions" and to "ensure that multicultural voices arc represented in the
mellsurement of audiences for ethnic I'3dio in an electronic measurement world,"

Ab<!ut Arbftron's PPM technology

The PPM ilfan electronic radio audience mea.cr;ucement liystem that tracks
exposure to any encoded broadCWit signal. (As opposed to Arbitron',cr; traditional diary­
style meallurement system, the PPM automatically conec~ encoded electronic data on
which fonns of encoded audio programming consumers are exposed to on the radio.
including any encoded radio programming delivered via the Internel or other source.'i.

.The mobile-pbone-sized device is worn throughout the day by participants. and
.detects identification codes embedded in the audio portiOD of any transmlSJIion that is
inaudible to the human ear. The system con.cr;ists of:

• an encoder, which is installed at the programming or di.cr;tribution source to insert
an inaudible identification code into the audio system

• a ,cr;tatlon monitor. installed at the transmisSion.source to en~ure that content is
properly encoded

• the PPM. 'worn by the mea.'\urement panel participants (also rererred to as
panelisLo;) sUI: years of age and older

• a base :dation, used by the Arbitron survey participant, to recharge the battery and
send codes to a hou~hold collection device

• a portable recharger. which enables the PPM to ~tore mulliple days or media
exposure data; and

.• a hou~hold hub. which collecrs codes from all tht; base stations in survey
hou~holds and transmit" lhcm nightly to Arbitron.

Arbitroo PPM RoDool Sdledule

Arbitron implemented use of its PPM mting.'i service in Philadelphia in March
2007 and in the Houston-Galveston mal1cer in July 2007. Arbitron'l( PPM systCI11 in the
(fouston-Galvc...ton market wa'i accredited by the Media Ratings Council (MRC) in
January 2007. (f1le MRC wa."i established in the 1960s at the behe...t of Congress to
"Sl"Cure for Ihe media industry :lnd ref:1ted users audience me;l.",uremcnt ..;erviccs that :lJ'e
valid. reliahlt: 411d t:ff~tive ...." Source: Ml-di:tR:1tillgsCoullcil.oJi)
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In November 2007. Arbitron ::mnounced Iha! il W3." delaying the rollout of lhe
PPM servicl' in order to make changes to the system based in part on feedback prO\'ided
by thi..' M~C .1ud radio industry Ica~crs. In J::lOuary 2008. the MRC dt:c1ined to accll.'di"c
Arbitron's PPM service in Philadelphia and New York. The MRC h3S not relea..ed il

public statement expl.1ining. its ck.-cisioll to de"oy accredir:uion 10 Arbitron in these cilies.
because both the MRC's accreditation and appt.':ll processes are confidentj31.

In a June 12, 2008. stalemt:nt, Arbitron annoum..''Cu it would resume it.~ rollOUI of
the PP~f service. (Nole: :V1RC accreditation is not required ill ordt:r rUI' Arbitron to
continue implemenriQg PPM service in currenl or future· markers.) In its statement,
Arbitron wrote: "Eight ml'lrkels-New York, Nassau-Suffolk; Middlesex·Somerset-Union,
Los Angcles, Ri\'cnoide·San Bcm:lrdino, Chicago,~ Francisco.. llI1d San Jose will
commercialize the relea.-.;c of the September PPM survey rc~n 011 OCtober 8, 2008. On
that date. the company's diary-based radio ratings will be withdrawn from tho.'~e eight
markets and radio·rransaction.' among Arbitron-subscribing $itations and agencies will
take place solely using PPM-based radio ratings." The litiltement did not address the
stiltus of PPM service in Philadelphia.

According to a'June 13. 2008. news report by Medi.apciSf.com: '''The decision [to
resume the commercializaUon of the PPM system] comes despite demands by several
broadcasteCli that ArbHron delay commercialization of PPM in these markets until it earns
accreditation from the Media Rating Council in either New York, where rhe service is
Q1rendy running in a 'prc-commeccial' phase. or Philadelphia, where it hM already been
commercialized. To date, the service has only received MRC accreditation in Houston."

Cox Radio, (nner-City Broadcasting and Saga Communications assert that
Arbitron has faile~ to meet its own target numbers for sample sizes. According: to
Mediapost.com, some industry leaders claim that sampling flaws have resulted in swin~

in the ratings and ~'drops in audience for litations with formats targeting African­
American and Hispanic audiences."

Acbitton has stated publicly that i.t i.~ fully committed to gaini.ng accreditation for
the PPM system from the MRC in all of the marleet. where it will be deployed, and a,dded
that the company intends to work closely with industry groups to continue to improve the
syst~m. .

Ai"bitron Chainnan/Pre..~identiCEO Steve MorriS is.~ued the following statement
"We have improVed our PPM samples in the four key areas we outlined la~t November.
We have enhanced our ability fa deliver PPM sample target~ We've improved the
composition of our PPM panels. c."pecially among: the 18-34 dcmographic. Wc've mi.o;cd
the day-to-day cooperation ratc of our PPM I'Cl;pondcnts. We've also put in place 11
number of programs de'ltgned to have a positive impact on response rates. Our
commitment to continuous improvement means that we will keep working on theo;e
metric... a~ we go forw~l«i."

At a telephone conference meeting on June 13,2008. several members ofttle
Review Panel e:tprcsse~ concern about whether its input would be properly incorporated
by Arbitron. given the announced decision earlier in the diiy to move forward with
commercialilation. The Review Panel's Chairma.n Mr. Yza.guirre noted that while the
Revit'w P;lIIe"1 has no control oo{~r the schoouloo rollout ofth~ PPM .1Ily.demthaI the
Review p.tnel·s strlled gUlIl is fo provirJe analysis nnd recomm~ndaliono; to improve how
Ihe PP~ system impac[.~ Hispanic.<JI.minos.



Arbltron PP:\'I Hispanic Measurement Review Panel Acrh'ities

On May 28. 2008, the Arbitron PPM Hispanic Measurement Review Panel
conducted ~n extensive discu~sion about Arbitron's PPM methodology and service. (Dr.
Lavrakas and Mr. Garda'participated in this meeting. although they are not voting
rnember.'t of tht: panel.) The. discussion 'was based on:

• Info~tion proVided by Arbitron about the PPM system
• Additional b'ackground matt:rials collected by the project dirtctor, Revie.w

P:mel members, and
• Thc extensive expertise of the panel.

As a result of the May 28 meeting, a series of questions about the PPM system were
compiled and presented to Arbitron. "On June S, 2008, IwO representatives of the Revie~

P:mel (Garcin and Lavrakas) attended a meeting at ArbitroD headquarters in Columbia.
MD, and met with the ratings company's staff (Appendix 2). Dr. Lavrakas, ·fonner chief
methodologi!lt with Nielsen and an expen on the methodologies of llurveying and
audience measurement, 'led' the day's questioning.

On June 13, ASU Review Panel Chairman Raul Yzaguirre held a telephone
conference to discus,,"1 Arbitron's responses to the Panel's que...tions. This interim reWrt, a
product of the Review Panel's combined activities to date, was· delivered to Arbitron on
lune 16. Per the propo.coed project calendar, Arbltron is scheduled to respqnd to the
Review Panel's interim report by June 26. .

Review Panel Mission

The ASU Review Panel viewlS its role in proViding an independent analy~is.of
Arbitron's PPM system as critical ~o the complete and accurate measurement of the U.S.
Hispanic/Latino radio-listening audience. The Hispanic/Latino community is ClIlTcntly
estimaled 10 at appro.imately 15 percent of lbe U.S. population. based on the U.S.
Censu.~ Bureau's definition of anyone in the United States who is ~If-identified 8.'l bt;jng
"Spanish. Hispanic or Latino." The community's rapidly growing and distinct
demographic makeup includes a larger-than-overage proportion of children and young
adults (and also covers the radio industry's coveted·l8~to-34-year.o()ld age group), a.~ well
as a large ltCgment of Spanisb:-Dominant radio Il'itenCnt who provide unique challenges to
Arbitron and other companies that collect and distribute audience~measurement data alld
provide related commercial service.~.

The accurate measurement of Hispanicllatino audiences for radio. television,'
·online and print media is directly related to and directly impact"; the decision~ made by
the world's manufoctufef:'(., creators and distributoOi of products and services aimed at the
U.S, market. As such, ready acces.'" to thest product~'and service'i directly nffect.; the
l'conomic vito-lit)' and overall quality of life for U.S. HispanicslLoltinos - a community
Ihal is ul1dergoin~ mpid advilncement". such 3." the growth of its middle·class. and ~
-inc:reased number of pub'lic ufficials, busincs:~ ownefll and cxeculivt:.'i in both private
industry and nonprofit orgnnizillions.
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Th~ Hispanic/lJtino community's civic and political iO\;olvl'm~nr.likewise.

depends greatly on its engagement in civic M)dety. including, local. stale and narional
politics. For example. the :lccur:ttc meJsurement Or:l stalion's mejia-listening audience
can help dt'termine whL:ther a govemment ag.ency or pOlitical candidate decide.~ to
advertise commercialmc.'i"ages or olher infomlation to Hispanics.

The Review Pa.nel strongly believes that [he methodologic:llly sound :lnd
conscientious implementation or Arbitron's PPM system could diret.:t1y impact the soci:lI.
economic and political a(Jv<lOCemenl of His):!anicsll...'ltinos lmd other minority
communitic.s in the.United Slates. '.

Summary

This interim Tepa" focuse.'\ Qn the Review Panel's analysis of Arbitron's'PPM
methodology nnd technology. Forthcoming analy~i.~ and review of the PPM system by
the panel will place special emphasili on qualitative issue!!:, including a variety of l'Iocial.
liocio-economic, cultural and political que.nions that may affect how Arbitroo' implement'i
Its PPM service nationally.

The panel's review of Arbitron's PPM methodology and service pre.\tnted in this
draft report is f~used on five major area.'i of inquiry:

l. HispaniclLatino Audience Definition and Mea....urement
2. Methods of Sampling HispaniaJLatinos
3. Hi"paniclLatino PPM PanelistIParticipant Recruitment/Maintenance
4. Other PPM b,sues affecting Hispanics/Latinos

la. AudJence Definition~ "1IispanicslLatinos"

Of central interest to the Review Panel is Arbitron's defmition of who is a
HispaniclLatino, aR it applies to how the company identifie.~ and ultimately recruit..
people to participate in the PPM data-gathering service, and how it weights the data
gathered from and about theNe individuals" When Arbitron reprefiCntalives contact'
potential PPM participant" the company a'\.k.~ that he or she sclf·identify ba.'ied on a
YeNNo answer to whether they are of "Spani~Hispanic or Larino origin."

The consemms of the Review Panel is that the ur.e of the term "origin" po.'ieS a
serious conceptual and methodological pro~lem. When Arbitron wa, asked to identify the
proportion of Hisp~niC!'l{l.alinoll in Designated M8;fket Area.' -- the geographic area u~ed

10 measure and report viewing and listening behavior where the PPM lIystem is u.~-­
company officials stated that thi.'i number is determined based on Universe E'itimates
(Ua..) provided by Clil.riras, which use..; U.S.·CensulI data as !he primary ba'iis for its
estimates. Claribs i~ acknOWledged by. the Review Panel a.. the m01l1 re.'ipected source of
"demographic data and target marketing information about the population, consumer
behavior. consumer spending:. household.; and bullines.'ie.'i within any specific geographic
market arezt. in the United States." (Source: Clarita:oi.com)

However. the parumctefJI of lIource data used by Claritas are based on the
following 2000 U.S. Census Bureau question: "Are you Sp:mrsh. Hisp..1nic or (...1tinoT
These par:m1Ct~~rx are updated each year by Clarira... usin~ various Census update dnta
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(e.g.. the American Commuoity Survey results) and mht.,'r sources. It must be limed that
there i.~ no use of the word "origin" by Clariras or the U.S. Cen,'ills Bureau in this ongoing
me:l.~urcment of who is n Hispll'nic.

Despile the faci that it uses Clarit.1.'i dat:I to e~lablish iL'i Universe Estim.:Lle.",
Arbitron acknowledged thaI it uses the term "origin" when a~king a "householder"
(conllnonly known as "hea.d of house.hold") or someone who agrees to speak on behalf of
Ihe hou~holder to self-iJcmify a.~ Hispanic.

Arbilron officials contend that there is no measurable differenc~ between how
people answer the self-identity question. whether or not it includes use of the word
"origin." To .support this argument, Arbitron cited a 1996 Census report, which
sub~uent analysis by Dr. Lavrakali llJ1d other w.carchcni h:lvC found to be .'iCriously
n:lwcd. Dr. Lavrak:Js'in 2002 and 2005 presented profc,'i,liionaUscholarly papeN on the

,flaws of Ihe 1996 Census repon. ArbUron officials disilgreed with Dr, Lavr:l.1cQ.~' findings
on this matter. .

Apcording to Dr. Lavntka.\, a specific problem that arises is that by using the rerm
"origin" in it\ recruitment process, Arbit,?n is able to more easily achieve its target
sampling goals, given that more people are likely to answer ~yer:' to the qu~tion jf it
include.~ the term "origin:' apd that these additional "yes" retipondent~ are more likely to
be English-Dominant than' SpaniNh-Dominant for language purposes. Thus. the ea.~er

attainment of Arbitron'R sampling goals pertaining to Hisp~icsJLa.tinos comes al the
expense of Spanish-Dominant households - which most mJrvey research professionals
agree are traditionally more difficult and costly to identify, contact, and recruit.

Arbitron also acknowledged that in the company's view it would be prohibitively
ex.pensive to retool its computer sYl\tems and related information technology to omit the
term "origin". (It is relevant to not<: that Nielsen spent million.s of dollars to reprogram its
computers to make this very chang~ and others as a re.\ult of the 2()()()' ~SU.lI.)

Furthermore, Arbitron pointed out that ilS ratings diarieslbooklet.... which the PPM
will ultimately replace in Arbitron muker.s across the country: do not use the term
"origin" to identify HispariicslLatinos.

Review Panel members.aloo voiced concern regarding Arbitron's policy involving
~ituations in which a houNeholder does not self·identify a.\ a Hispanic/Latino. If that
occurs. no matter which version of the question i.~ utilized during recruitment, it is the
panel"s underStanding that Arbitron does not a.~k whether anyone else 'in the household
i~ a HispnnicJLatino. even if individual~who are not hou~holderx would identify
themselves a.~ HispaniclLa.tino. .

Among [he Review Panel's preliminary recommendations regarding the URe of the
term "origin'" is that Arbitron a~k the question in both waYR:

This will enable Arbitron to use both type.<; of data (Hi<;panic self-identity and .
Hispanic origin) in more vtuied wa.~ thnt can benefit the intere.\ts of HispaniclLatinos. :1."4

well a.. Arbitron's commercial clients who provide programming to this population
segment.

Ih. Audience r.:teasuremenl or "lIispunicStLatinos" by Language (!sage­

Arbitron buyslu!ie"l Nielsen-generated language Universe E...limates for each
OCsign41t~d Marker Aren. No one else. including the U.S. Cen.~u~. collects data in thi.II
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"I1HlI\l1cr. Niels~n conducts a very high-qu:1lity Hbpanic J:1ng\l:1ge enumeration survey
nationally. in cooperation with RTI Illlem:1tional, onc of the world'.~ largest non·protit
survey organizations. The MJrvey gains a 90 pcrcent·plus response rate to measure the in·
home language llsnge of Hi.~pallics (again, identified as nnyone ~'ho reports being
"SpJl1ish, Hispanic or L:1tino;" i.e., no use of the word ··oJigin.").

Nielsen's so-called five·.tier, in~home language question, the same question used
by Arbitron, asks if a pe~OIl - 3. potential PPM participant - speaks only Spanish. mosliy
Spanish, mostly English or only English in t~ home. (The middle/fifth lier i~ explained
below.) People who say they speak only Spanish or mostly Spanish are classified:1s
Spanish.Domi'nnnt. People who say th~r :speak English or moslly English are cla..;sified
as English-Dominant. If a person insists Ihtlt he/she speaks both languages "equally" men
the Arbitron" interviewer asks the que..;tion again to try to determine which language is
spoken more often al home. If the respondent continues to insist that he/she uses both
languages equally, then the interviewer records and code..; that a" the IDlswer. (Note that
extensive R&D studies were done by Nielsen in 2004 to re·validate that this que."tion
wording is the best possible wording: to use for this purpose.) Householders who malnm'in
that they use both languages equally (placing them into the aforementioned fifth tier) are
nevertheless collapsed into the category that classifie& them as Ellglish~Dominant.

According to Arbitron,lelOR than 5 percent ofhouseho!ders interviewed Nay they use
English and Spanish equally. .

Several members of the Review Panel expres.~d concern that the "both equally.
group" was categorized by Atbitron to be English-Dominant, because such language
cla."!sifications can have an important effect on how companies or organizations mu=h out
to Latino consumers to advertise and madc:et products/services to people who identify
themselves a.1Ii ·'bilingual." even though they may not claim to be "'equally'· proficient in
English and Spanish, such language classificatiop-s can have an important affect on how
companies reach out to Latino consumers. Earl de Berge. a (Ilember of the Review Panel
DJtd director of research for the Behavior Ret>earch center, cited a r«:ent survey of
Hispanics in Maricopa County. Ariz., (which contains most of the Phoenix metropolitan
area) 'where nearly one~third of those surveyed identified the.mselves as ·'bilingual."

Several panelist"! e",p~ concern that if the houP.ehol4e;r doe.'i not self~identify

a.\ being Hi~panic, then the language·usage question i, not asked for that household. That
wouid be the case, even if there were other individuals in the household who would self­
identify no" Hispanic. Also, it is the panel's uooentanding that the language question is
not asked.if a householder docs not self-identify a., Hillpanic. regardles.\ of. whether or not
they arc responding to the Arbitron interviewer in Spanish.

Note that anyone who ha." acce."s to Arbitron data, including itll sUbscri~ as
well as third-party companie.'i that purchase the information. can use the data to detennine
if a Hispanic householder exhibit.. scxalled "bHinguailistening beha.vior" by
constructing his or her own definition of what conNtitutes a. bilingUal person.

Arbitron gatheCli language-usage da!a at the persollallever for all pefllons aged 2
years or older, bur only if a household is first identified as having a householder that L'i
Hi.~panic. .

• 2. Methods of Sampling IlispanlcslLatinos
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A" noted earlier. Ihe question of wh:lt proportion of households in Arbilron's
PP~\lll11<1rkets is defined as llispaniclLatino is related to lh~ u,.;e of Claritas as the source
for the L'ni"erse ESlimates of population milL:eup in3 giv~n geographic area, Regardless
of \",'hal method Arbitron uses to sample irs PPM hou...eholds, the definition issue will
3ffect the proportibll of households sampled that laler are defined and counted :1.'\ being
Hispanic/Latino.

In Houston. Amitron ust'd 3rt "area probability" sampling design (ba.;;ed on 3

combination of telephone and in·person interviews) to ~ruh a randomly selected pool of
housc~olds for irs PPM sample group. It is rhe understanding of the Review Panel.
however, that this sampling methodology will no longer be used in Houston,

This method was not used in New York or Philadelphia, and Arbitron nays it doe.fJ
not.intend to usc the "area probability" method to identify Hbpanic household~ in an)'
other PPM markets. As 'for why the method was used in Houston and not elsewhere;
Arbitron officials noted the sampling conducted there was part oC a joint operating
agreement with Nielsen that since has been discontinued. Additionally. Arbitron officials·
aCknOWledged that the "address...tJased" sampling method L" far more costly than the '
telephone·ba.~reclUitment surveys it usually conducto;. As noted below, the Review
Panel finds this to be a concern, as iI pertains to the successful recruitment of
Hispanics/L:uinos, The rea."on for (hi" concern is that Spanish·Dominant Hispanics in
particular often require 11 considerable period of "rapport bUilding" time before they will
(rust and like someone enough to agree to participate in a research-based study such as'
the PPM mtings service. Experience has shown that this mpport building process is
e.~pecially effective when done ill person, as opposed to via the teleph.one.

On a relatoo Rote, there is no oversampling done of any demographic group iJ)
PPM. It instead takes a random approach to sampling. The procedu~ u.~, in theory.
will sample the correct number of Hispanic households for recruitment into PPM over
extended periods of time. Dr. lavrakas noted chat there would be 'no scientifIC
justification foc ovens:amPling of any demographic group,'as long liS adequate resPQnse
rates were gained from aI [ demographic groups. However, from a bU$ine..~s standpoint. for
the sake of c~ients. oversmnpling low-level cooperation and low·level compliance
househQld!ll. could be advantageous.

Review Panel members, however. agreed that "area probability" sampling is a
preferred, albeit admittedly more co!Rly alte.rruuive, a." compared to exclusively
"'telephone-based" sampling. several Review.Panel members pointed out (and experts
agree) that trying to identify and recruit Hi!'olpanic." especially Spanhlh·Dominant
Hispanics, is comparatively difficult. in part bocause of language and cultural barrien,
and partly due to high ~evel~ of cell phone use in this population.

• Cell Phone Usuge

Accurding to rec~nt U.S. government stn.tistic.'l projtcted to mid·yeur 2008, more
than 20 p~rcl'l1t of Hilip:mics rely solely on cell phone!". and it is 1l'..1.."oned that Spanblh­
Dominn.nt Hispanics cell phone-Qnly use is at a higher propanion than th3t of (he
Eng:lish:Dominqnt Hispanic population. For its part, Arbitron uses a dual·fra.mc
"tclcphonc-b:L'iC'd" ROD (I:mdHnc and cell phone) method that a....o;umc." only 7.S pcreent
of telephon~s in a PPM romet arc exclusively cell phones. This is of major concern to
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'the Rt'vicw Panel. due [0 the implied va.~I· ulldercovcrage of llispanics who rely on only
r:dl phones. This is further ulldcr,.;cored when considering th.lt the highest rutes of cell
phone-bnly users in the U.S. are Spanish·Domin;Jnt'i and the COyt:ted 18- 1034-ye01r-old
age group (no race or clhnicity). .

3. Hispunic/Latino PPt\1 Panelist/Participant Recruillnel1tJ~loilll~nance

• Financial Incentives

Once identified. Spanish-Dominant Hispanics receive more financial incentives
dUring the PPM recruitment process than English-Dominant Hisparrics. who in tum" .
receive the same incentives a.. non-Hispanic Whites. Research shows that once identified.
the response rale for English-Dominant Hispanics is comparable to the response mte for
l\on~Hi::>panic whites.

Similarly. the incentive structure for encouraging Hispanic~ to wear the PPM and
fulfill the agreed tenure a.fI a PPM participant includes enhanced reward~ for Spanish·
Dominant Hispanics, while English·Dominant Hispanics receive the xame incentives as
non·Hispanic whites. -

lJle !>pecific amount paid by Arbitron to each individual or household i~

considered proprietary information. However, Arbitron agreed to proVide details on the
fannula it uses in dispensing these incentives.

If ..x .. is represents a fixed incentive amount, then an individual in a PPM'
household recei ves SX amount per month, regardless of their performance, and as long as
their household remains in the PPM panel. Every individua~ regardless of demographic
makeup. is eligible for a weekly perfomIance bonus ofSIhX per week, with the exception
of Spanish:Pominant individuals, wbo are eligible for SX per week. And anyone in the
18-t<r24-year·old age group is eligible for $2X per week, regardless of their ethnic
makeup or dominant language.

Perfonnance bonu.'le~ are based on a PPM participant's ability to remain "in tab"
(the tenn applied to regular and active u~ge of the PPM device) for minimum target
levels set forth by Arbitron.

Spanish-DOminant households also are eligible for a higher initial incentive when
they first agfee to participate. .

Using SY ilS the fixed amount for agreeing to participate, any English-Dominant
household receives SY during the pre-rec:ruitmeni PI'OCClis. whereas & Spanish·Oominant
household receives S2Y. [f the household is Spanish·Dominant, individuals get S4Y for
agreeing to participate in PPM when mailed their PPM package.'l.. English·Dominant
households, no malter what their race or ethniclty', receive no further incentive.

Arbitron also provi~ more ongoing contingent incentives for Spnnish·Dominant
Hispanics than English·Domimmt Hi~p:micR, who receive the sam~ incentives a... non~
Hispanic Whites. .

For:111 of iL~ dcmo!tr2phic groups, ArbitTOn acknowledged that cooperatjon rates
using the diary system ure far higher than-those for the PPM ...yscem. fn Houston, 19
percent of Ihose contocted ngrced 10 coopcnuc, while in New Yoric City only [2 percent
agn..'Cd to cooperate.
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The Review Panel does not have nny recommendations 10 Arbitron at Ihis time
regarding these issues.

• Tronslation of RecrQitmcnt Mntcrinls

Arbilron staled that .:1.11 wrinen mllterials used in PPM recruitment step~ are IramJate:d
into Spanish. The tr.:l.nslations arc complcted in-house by individuals who are formally
certified as tluent in Spanish (Bcrli!Z. Le....el 8 or higher). All of these documents are
rcliicwcd by Q mullicthnic. multicultuml )itccdn~ committee of Arbitron cmployees, each
of whom is formally cenified :lS fl~nt in Spnnish.

The Review Panel doe.l\ not have any rtCommendarion)i to Arbilron :It this time
regarding [~e~e i~sues.

• FinanclaJ Incentives for Stair

Arbitron r~Nltmcnt staff membcffl are nO( paid a commission for their "succe."ses".
These staff members. howe....er. may earo bonuse.~ based on exceptional staff perfon'n~e
over an extended period of time.,(W~ will request information on the criteria used to
award such bonuses and what portion of the staff who wort with Hispanics receive s~h
bOnuses.)

On a related note. bilingual staff memberK. whether they are l'ecruiters or other in·
houlOC personnel involved translating materials, receive an annual saipend when they are
hired, based on whether they possess certified Spanish-Language ilill~.

The Review Panel doeR not have any recommendations to Arbitron at this time
regarding these i.~~ue~.

• PPM PanellstiPllrtidpanl Tenure

The in-tab rates at the household and individual level for SpanilJl-Dominant
Hispanics is comparatively higher than those for English·Dominant Hi!\panic hou~holds.

and somewhat higher than" those for ooD4lispanic white hoUliCllatds. According toc~
provided by Arbitron. Spanl1Jl-Dominant Hispanic households in New York City have a
dlliJy in-tab rate of 84 percent. versus 13 percent for English-Dominant Hispanic
households. .

More detailed information regarding the average tenure in a PPM panel for
Hispanic household'i has been reque'Ued. but Mitron stated that once a Spani'th­
Dominant household is recruited. they are no more likely to cut their tenure shOrt than
non-Hispanic whiles.

Note that the 'recruitment of househaldsiindividual.Ii to replace tho.IiC Io.''i( over the
course of a. 24-month panel perio<fis ongoing:. according to Arbitron.·and is bOl.'iCd on a
modom sample of potential PPM participants.

11,e Review Panel does not h:lve any recommend:ltions to Arbitron at this time
related to the-..e is.liues. .



4. Other PPM Issues affecting llispanicsILatinos

'. PP;\-I Technology

I. Dllt~ Collection

Arbirron has been developing the PPM device for .o.pproJlimntcl~

13 ye.o.rs, As noted abo,,·e. the technology wa." designed to replace the
traditional. longstanding diary-based "y,.tem where panelists manually

· entered infomll1tion on the mdio stations they listened co in che course of a
day.

All persons 6 years of age or older ale 'supposed to use (he PPM in
agreeing households. As long as the wearer of a PPM device remembers (0

carry it wilh them. the device will automatically coHcct information about
,any radio ~ll1tions within hearing range of the wearer, In' households where
· there i~ more than one person wearing the PPM device. Arbitron explained .

that it has safeguards in place to help ensure that each person ir.sued a
· particular device is actually using it to collect data. These reliability

checks appear to be sound. and should preclude any long·term .
irregularities from occurring.

In order to collect the data. radio station~ within the DOnnal human
hearing range of a PPM panelL~t must have their broadcut signals
encoded. Arbitron reports that it offers to encode the Ilignal of any radio·
Iltation that is licensed by a government agency. For example. wme
stations in Tijuana (Baja CaHfomia, .Mexico) are ~ked to be measured as
part of the San Diego market. .

The Review Panel does not have any recommendations to ArbUroR at
this time regarding these issues,

II. Signal Encoding

Radio stations encoded with the signal need not be Arbitron
llub:iCribel1i. In some instances. radio' stations decline to be encoded.

Arbitron offiCials ~id they do not know what percentage of
Spanish·langua~e tadio stations have their sigrials encoded. The company
said it does not take- into account the relative liignall'trcngth of a radio
litation, .

The Review Pl).neJ does not have any recommcnd.o.tionli to Arbitr!lo
· at this lime.reg:anJing these issue-... .
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Preliminary Conclusions and Recommendations

TIle Review Pimel greatly appreciates and applauds Arbitron for eng.aging them
011 this key evaluation of the PPM measurement service llS it rclare~ to Hisplll1iclLarino
radio li"~tt'l1er,.. in the Uniled States, The panel also is very pleased wirh the amount and
I1JUlre of infol111atioll I\lobitron has willingly shared about PPM, "

At this rime, the Panel makes the following major prelimin"ary recommendations:

t., The Panel believes that"Arbitron needs to re-c:uminc its approach to deflnffig
who is and who is not a H"i~p:mic for the PPM service. Although this will be discussed 1n
greater detail in upcoming deliberations. several panelists recommended that Arbitron
measure this by using I) the standard U,S, Census Bureau question fannal that does nOl

contai~ the word "origin," and 2) a follow-up question that asks about a person's possible
HispaniclLalino origin/descent/ancestry. Using both these data will greatly benefit the
"needs and interests of Arbitron's Hispanic!Latino client~ and the Hispanic/Latino
population of the United States. "

2". The sampling design that Arbitrol) uses in PPM markets ,~hould be shifted away
from the aU-telephone approach. It should include an' addref\S-based (area probability)
sampling de.."lign where some level of in-person recruitment is deployed, especially for
Spanish-Dominant Latinos:

3. Until it is possible for Arbitron to usc"an address-ba.~ed sampling design, the
assumption that 7.5 percent of their telephone !Wt\ples come from cell phones is seriously

,inadequate, Arbitron should change as soon as possible its all-telephone ROD sampling
.designs to' assume that at least 25 percent of sampled households use a, cell phone-only
frame. and no more than 75 percent of its i'lampled households use a lan~lil1e frame.

The Panel believes that only by following the~ recommendations can an accurate
balance of flispanicslLatinofoi (inclUding the equally Spanish-DominantiEnglish­
Dominant) eventually hope to be represented in the PPM market samples,

13



APPE:"D1X 1

National Me-.lSurement PPM Hispanic Review P3~eI Mentbe~

• Carlos Arce. founder and chief strategist:1t N'uStats

Dr. Arcc is founder and chief stmrcg:i.",t of NuSta.l~. D. survey
science consultanc)' serving an international clientele. His dutie.'i include
strategic planning. design and direction of major research projectl:. client
communicariol1l~. and ~xecutive management. He is an executive businelis
IC:lder with l1'l;ore Ihan 30 years of domestiC and international
experience in applying survey ~ience to strategic planning llnd policy
decision making. Prior 10 founding NuStats, he held academic research
appointments at the Survey Research Center of the Institute for Social
Research al the University of Michigan.

• Marianne Barrett. associate dean. Walter Cronkite School of Journalism
(ASU)

Mnrianne aarren is an associate dean at the Walter Cronkite
SChool of JournalLllm. Barrett joined the facuJty of the Cronkite SChool as
an ax:tistult profe.<\..llOr in 1994. She received her doctorate in IIUlSIi media
from Michigan State University in 1993. and her Master of Professional
·Srudies in media administration from Syracu~ University in ·1988. Prior
to begirtning her graduate Studies, Barrett wol:k.ed for almo!!t 15 yean in
the television-indu.\Uy, primarily as a progamming executive. In March
2~ Barrett was named the Frank Stanton Fellow by the International
Radio and Television' Society (lRTS). The award recognizes ·outstanding
contributions to electronic media education" and was pte!lCnted at the
lRTS', anDual Facully-lodusuy Seminar in New York.

• Thomas Ca!ltro, president, CEO and viCe chairman of Border Media
Partners

Tom Castro L" a radio entrepreneur who bought his fi~t ~dation at
age 25. He is the founder, p~ident and CEO of Bordei' Media Partners
(BMP), which primarily targetli Hi!lpanic listeners across the Southwest.
BMP is Castro's third radio start-up. The compatJY rcache.-. lout of 5
Hi.~panic Iislene~ who live md shop in the U.S. He was named among

. News.....eek·s 10 people in the U.S. to watch in 2005. Castro serve.~ on the
Boord of Time Warner C.able.
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•. Earl oe Berge. ch'lirman and oirector of rcsl'al'ch, Behavior Research
Cente.r

Earl de Berg.c enjoys a n:ltiol13l reputation for innovati;-,C and
insightful public opinion resrarch. A rru~1ed advisor to busines."i le::t.d!:rs
and frequent television 'and mdio commentators on public :lffairs and
business issues, Mr. de Berge pioneered the devclopmel,t of regional,
nonpartisan, public information polls with the creation of the award­
winning Rocky Mountain PoU and the BusinessTRACKnf and
HispanicTRACKn, surveys of consumer and busines."i markets. He h:lS
served as director of researoJt for BRC sincel969, and ll'l the editor And
director of the Rocky Mountain Poll. His articles and critical analysi.s of
research techniques, methodologies, and significant findings have been
published in journals of business, marketing, and public opinion research.
Mr. de Berge is a specialillt in the design, administration. and analysis of
market rc.'~earch programs including attitude, behavior, use and ne¢ .
studies. Mr. de Berge holds degrees from Antioch Unive~ity and the
Univentity of Ari~o~a.

• . Stephen Doig, professor, W~ter Cronkite School o~ Journalism (ASU)

Stephen Doig is Knight Professor of Journalillm, specializing in
computer~as.\istedreporting, at the Walter. Cronkite Scbool·of Journatism
and Telecommunication "of Arizona state Univenity. One of.his major
research interests is helping journalists u.~ U.S. Census data. Before
joining ASU in 1996, h~ was research ~itor for The Miami Herald.
working on projects that WOR the ~litzer Prize for Public Service, the
Investigative RepOrters and Editors Grand Prize, the Goldsmith prize for
lnve.'itigative Reporting, and other awards. Ooig also actively consults
with print and broadca....t news media outlets around the coun~ on
computer-as:mted reponing problems. He ha"lierv~ a." a speaker and
p:meli...t at national meetings of such organizations U lnvestigative Editoni
and Reporters. the Sociery of Professional Journalists, the AS!ociated
Press Sports Editors., the SpeCial Ubraries As~iation, the American
Association for Public Opinion Re.'ICaf'Ch, the American Soclcty of
Criminology, and the American Meteorological Society. Doig ili:l political
science graduate of Danmouth College. He :11.'iO graduated from. and later
laughr at. the Defense rnformation School.
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• Dnisy E.,p6sito-UII". chairm:Ln nnd CEO of d'(."xp6sito & pl\rmcr~

Daisy E:tpOsiro-UlIll is Chainnlln & CEO of d'expfis;w &­
Partllf'r.t an independent. wom:lI1- and minority-owned. full-sc..-rvice
Hispanic marketing and communications al-cncy. She is the founder md

. fonner ChairmanlCEO of The Bravo Group, a WPP company. Daisy hal>
achieved:J ...tellar career in advertising and marketing comm.unications,
successfuUy building her clients' brZlnd... through consumer-centric
strntegies and effective. holistic campaigns known to engage and move
consumers. Following her entrepreneurial::;pil'it, she founded d'I!xpdsllO
& Partner,t in 2006. At t/'expOs;to & Partners her cHent partner~ include
McDonald·s. Mazda, Anheuser~Busch, Novartis Consumer Health. V-me.
NYC & Cornpmy, Kare Distribu[ion and The Philharmonic Orchestra of
the Americas. A top authority on the Hispanic market, Ex~it~Ulla is
frequently consulted about ethnic rrends and on the multicultur8.l furore of
marketing and commuf!lcations in America. She is a board member of [he
Advertising Council, the American Education Foundation and the
National Campaign to :prevent Teen Pregnancy, where 8he acts as
chainnan of the Campaign's tatino Initiative. She hi also founder and
board member of both the New America Alliance and the A~'WCiation of
Hispanic Advertising Agencies (ARM). Daisy.setVed a.s president of
AHAA in 2000, when: she conceived and ~aunched. one of her roMt
ambitious public Service efforts. FuJ"raMenle (FutureMinds), a campaign
to motivate Hispanic Americam: to become [e3Chers and promote
education of cbildren and Latino youth.

• Felix Gutierrez. profes.llor, USC Anneberg School of Communication

Felix Outi~rrel. is a Prafes-Iior of Joumalilim and Communication in
the Univers~ty of Southern California's Annenberg School for
Communication and an Affiliate Professor of American Studies &
Ethnicity. He is a former Senior Vice President of the Freedom Forum
and the Newseum. Hi~ career in higher education includes tenured faculty
pOsitions at the University of Southern California arid California State
Univer.Jity Northridge. <'I.nd administrative poMs at USC. Sranford
Uniye~ity and California State University Los Angeles,. He was me finlt
E:-:ecutive Director"of the California Chicano New!' Media Association
from 1978 through 1980. He is author or co-author of five books and more
than 50 scholarly articles or book chapters. In 2004 hi.'! most ~nt co­
:lmhored hook. Rar;sm, Sui.tm, and Ille Ml!dicl: 1711! Rise ofCh,ss
Communifd/;on ill M,dlh.:ul'urul Amcriccl, wa'i awarded the Socie[}' of
Profe..'ision:ll Journalist'! Sigma Delta Chi Award for Excellence in
Research AbOut Journalism. A native of East Lo.Ii Angeles. he e:lIlIt".cl a
B.A. in Social Studie.s from C:llifomia Smte College Los Angeles. an M..S..
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from NOrlhwestem University's ~1edill School of Journalism. :lnd an A.M.
and PIi.D. in Communication from Smnford University.

• Alex Nogales. president a,nd CEO ofrhe Nnlionnl Hispanic Media
COillilion

Alex Nogales r.... an activist who fight>; for right'i of Latinos in the
media. and for improving Hispanic employment in the field. Nog:3les
began his career ilt Bicultural Children's Television for KNBe-TV: He
N08a(t:.~ wrote for shows like "Villa Alegre (HD.pp:y Village)," &Itd

"Trea.'iure.'i of Mexico." Nogale.s left TV in 1989 and went into a career
of busine~'i marketing, advertising and public relations. He h:Jls~ed as
President for the Hispanic Academy of Media Arts & SCienceti (HAMAS).
and now h~ds the Hispanic Film Project. Nogales is all«) the president.
CEO and national chair of the National Hi~panic Media. Coa.lition. He is
dedicated to improving tbe level of L3tino e~ployment in all fonn~ of
media, and is dedicated to the eradIcation of negative stereotyping of
Hispanics in film, radio and TV.

• Bob Perry, internationat radio consultant

Bob Perry ha., 30 years of broadc"a.qing experience in ~th radio
and television. He ha., programmed and consulted 35 top rated radio
stations in 20 different markets throughout the United States and Mexico,
and has a proven track record of increasing ratings for stations that target
the Hispanic audience. including the English·~peaking, bilingual. and
Spanish·spe!king audience. rn addition to clients throughout the United
States, Perry is me programming consultant for Mexico's largest
broadcasting company, Grupo Acir based in Mexico City which
consi~tent1y ha.~ the top-rated stations in markets throughout Mexico:
Perry has an extensive background in market research including market
perceptual studies, auditorium music testing, weekly callout reseazch. and
audience focu.' groups. Also. Perry is experienced in effective marteting
strategies which include televi~o[J. biliboardA, direct mail. telemarketing.
station contesting, and station evelltN and concerts. His biggest enjoyment
is finding ond teat.-hing the future programming and air' talent ~uperstars of
the rndio indu.,try. Perry attended Louisiana Stille Univer.;ity and L'I baSed
in Houston, Texas. He com~ from a broadcasting family with family
member.; in both radio and relevision.
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• Rick Rodriguez. professor.. Walter Crollkile School of JOllmalism (ASU)

Rick Rodriguez, former executive euilor of the Sllcrnmento Bee
nnd the first Lntino president of the American Society of ~ewspaper
Editors, is 3. Southwest Borderlands Initiative Profes.'ior ilt the Walier
Cronkite School of Journalism and holds the faculty mnk of professor of
prnclice. Rodriguez is devel~ping.a new cross-disciplin:uy specialization
at the Cronkite School in the cover.J.ge of issue.'i relating 10 utinos and the
U.S.-Mexico border. Rodriguez was the Bee's m:magi~g editor for five
ye:us before being named c:tecutive editor. He was the first Latino to
serve ll.'i president of the American Society of Newspaper Editors. Both in
the newsr,oom and as prcltident of ASNE, Rodriguez.was known a" a
champion of watchdog journalism. He continue~ to ~erve a.'i a consultant [0
the viet: president for news at The McClatcny Co., which OWI1:t me Bee. A
Salinas, Ca~if. "native, Rodriguez graduated from Stnnford University in
1976 with a bachelor's degree in communications.

• Isabel Valdes, founder of Isabel Va1d~ Consulting

Isabel Vald~s is an In·Culturc marketing expert. business
development consultant, published aumor, public speaker and trainer. She
is a pioneer in Hispanic marketing, author and pUblic speaker. She is
recognized llS the founder of -In-CuJ11Ifr MarkelingTW ", a methodology
lhat capitalizes on consumer ~ulturally determined values, expectations
and behaviors that impact purcha.lle decision making. She founded and
managed for 15 years Hispanic Madet ConneCtions, (HMC) Inc., an
award winning marketing r~arch cor;npany. Recently, Ms. Vald~s
founded I~I Vltldes Consulting, (NC,) a conSUlting firm that advil'es
corPorations, non-profits and government agencies on a broad range of
bu~ines... issues in the U,S. ~d abroad. Late in 2002, Ms. Val~s released
her third book, "Marketing lo·American [~a,lOS. A Guide to lhe In-Culture
APPfflilCh, Pan 1/: (Paramount Market Publi~hing, Ithaca. N.Y.) Ms.
Valdel\ i, a member of Pepl\iCoIFrito--Lay's Latino Advisory Board and
the Advi.wry Board of Schola.'itic. Lee ySed'" a.'\ well a.lI a board lriember
ofNCLR (National Council ofla Rnza), lhe largest and most influential
Hispanic non·partisan civic rights organization. and the National Hispana

.Lc:w:Jership Inslitute, both in Wa.'ihjn~ton D.C. Mll. VaJdb has received
numcrou~ honors, including being selected by fortune Smull Bu.'inesJ in
2001 :l.'i a "Woman Entrepreneur Slat," and Business Woman of the Year
by the New York Hispanic Chambers of Commerce in J995" Before
founding HMC, Ms Valdcr<; conducted communication.'\ research for:
Stanford University and wa.,-; a member of the clinical faculty in the
Division of Family Medicine, al St.mford's Medical School. She earned .1l1

M.A. in Communications and an M.A. in Educalion from Stanford
Univw;ity:



...

• Raul Yzaguirre. eltecutive director, Center for Community Development
,"d Civil Ri~h .., (ASU)

Raul Ylaguin"e is pre.~iden(i<l1 profesiiOf of practice and l'.·(t~culi\o·e

director of the Cemer for Community Development and Civil Right.. at
Arizona Stat¢ l!ni'.'ccsity. From 1974 to 2004. yzaguirrc"wa.'i pre."idl'tl( of
the National Council of La Raza. the nation's lcadini Hispanic advocacy
organization and the largest constituency-bascd national urino
organization. In 1964. he founded NOMAS. the National Organization for
Mexican American SelVices. A proposal he wrote for NOMAS led to the
creation of what is now National Council of La Raza, which he joined as
its executive director in (974. In 1969. Yz.ag.uiiTe founded InrcClItate
Research Associates, the first Mexican·American research &'isociation.
which he built into a multimilliop-dollar nonprofit consulting firm. He
helpe~ establish several key national groups thnt have brought together a
host of organizations in the Hispanic community including the Nation~1

Hispanic Leadership Agenda (NHLA), the New American Alliance
(NAA), and the Hispanic Association for Corporate Responsibility
(HACR). His legacy includes building NCLR from a regional advocacy
group with 17 affiliates into an organization of more than 300 affiliate.lI
!ielVing 41 l>tates, Puerto Rico and the District of Columbia. Mr. Yzaguirre
earned the R.ockefeller Public Service Award from Princeton University
and also received the Order of the Aztec Eagle in 1993, the highest honor
awarded by the Government of Mexico to citizens of ano~rcountry.
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AI'I'E!l/DIX 2

Arbitron Staff in AttendDnce during June S, 2008 Meeting
(listed alphabetically) .

• Stllcie de Armas, Director, Office of Multicultural Businc.'t'i Affairs

• Clara Carneiro, Vice Pre.l;ident. Office of Multicultural Business Affaini

• Owe'" Charlebois. President. T~hnology. Research and Developmenl

• Dan Estersohn, Senior Demographer

• Brad Feldhaus, Vice President, Product Management

• Donye Gould 4 Smith, SVP. Respondent Acquisition and Compliance
Operation~

• Richard ariffith~. Senior Statistician

• Jay Guyther, Senior Vice Pre.<tident, Ratings Services. .

• Claire Kummer. Executive Vice President, Operati~. Integration &
Manufacturing .

• Bob Patchen, Senior Vice President, Chief Research Officer

• Rich~ Po~.sett. Manager. Sampling Department

• Nancy Weis~an. Director, Panel Compliance Management
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
--------------------------------x
THE PEOPLE OF THE STATE OF NEW YORK,
by ANDREW M. CUOMO, Attorney General of the State
ofNew York,

Petitioners,

- against-

ARBITRON fNC.,

Respondent.
--------------------------------------------X

STIPULATED
ORDER ON CONSENT

rodex No. 402516108
lAS Parl _

Assigned to Justice Diamond

This Stipulated Order 00 Consent ,Order") is entered into by and between petitioner.;,

THE PEOPLE OF THE STATE OF NEW YORK, by ANDREW M. CUOMO, ATTORNEY

GENERAL OF THE STATE OF NEW YORK, and =pondent ARBITRON fNC., a corporation

organized under the laws of the State of Delaware;

WHEREAS New York State Law Executive Law § 63(12) pmhibits repeated or

pei-sistent fraudulent or illegal .acts in the transaction of business; New York General Business

Law §§ 349 and 350 prohibit deceptive and misleading business practices and false advertising;

and New York Civil Rights Law § 4O-c and New York Executive Law § 290 et seq. C'New York

State Human Rights Law) prohibit any person or firm. corporation or instiMion from

discriminating against any person because of race. creed,. color. or national origin;

WHEREAS, pursuant to the provisions of Sectioo 63( I2) of the New York State

Executive Law, the Officc of the Attorney General ("Attorney General") conducted an

investigation into the policies, procedures, and practices of Arbitron Inc. C"Arbitroo''). regarding

allegations of fraudulent and lDl1.awful business practices;



WHEREAS Mitron, which is headquartered in New York, is one of the largest media

ratings companies in the United States, and the only major provider of listener measurement

services to radio broadcasters in the State ofNew York;

WHEREAS Arbitron for decades based its radio ratings on surveys using a "diary"

system which utilizes journals kept by listeners who record their daily radio listening habits;

WHEREAS Arbitron in New York replaced the diary system with the Portable People

Meter ("PPM''), an electronic device that tracks the radio stations that listeners are exposed to,

and has developed a methodology to recruit radio listeners to serve as panelists in their

geographic.,.. by carrying the PPM ("PPM methodology");

WHEREAS the reliability and accuracy of the media measurement of PPM depends on

the reliability of the PPM methodology, because the ratings will only be reliable and accurate If

the samples are representative of the communities measured, and the persons carrying the PPM

are compliant with.Arbitron·s instructiorn on how to use the PPM;

WHEREAS the Media Rating Council, Inc. C'MRC''), a not-for-profit organization that

for over forty years has been the primary accrediting agency for ratings services in the United

States, denied accreditation in November 2007 to Arbitron's PPM methodology in New York;

WHEREAS the Attorney General received complaints that the PPM methodology as

applied to New York is not reliable or fair in that it underoounts New York African-American

and Hispanic radio listeners, potentially depriving New York minority broadcasters of

advertising revenue and these New York listeners of their primary media resources;

WHEREAS, the Attorney General commenced, through the filing of a complaiot, the

above captioned lawsuit in the Supreme Court of the State of New York, New York: County

("Lawsuit'') seeking injunctive and monetary reliefon grounds that the PPM methodology is not
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reliable or accurate, ArbiuOD made representations regarding the accreditation, f~mess,

representativeness and reliability of the PPM Methodology in New Yod that are fraudulent and

deceive or have the capacity or tendency to deceive consumers and violate New York's Civil

Rights and Human Rights Laws;

WHEREAS, the parties herein desire to resolve this matter without further litigation or

adjudication; and

WHEREAS, in comideration of the covenants and undertakings set forth herein and

intending to be legally round thereby. the Attorney General, on behalf of itself and the

petitioners, and Arbltron, have agreed to the terms of this Order;

NOW, THEREFORE, it is he",by ORDERED, ADJUDGED AND DECREED as

foUows:

PART ONE: DEFINITIONS

1.1 "And" and "or" shall be construed conjunctively or disjunctively as necessary to make

the meaning inclusive rather than exclusive.

1,2 "Arbitron" means Arbitron Inc. and all of its executives, officers, directors, managers,

representatives, employees and all individuals who act on their behalf.

1,3 "Order" means this Stipulated Order on Consent

1.4 "Diary system" means Arbitron's long-standing methodology of collecting journals

written by panelists of their daily radio listening habits and utilizing them to create

ratings based on an estimate of the nwnber of1isteners afradia broadcasts.

1.5 "Effective Date" means the date this Order is executed by the parties hereto.

1.6 "Including" means without limitation.
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1.7 "Media Rating Council" and "MRC" mean Media Rating Council, Inc., a trade

organization of broadcasters and advert:i.sen that accredits media measurement services.

1.8 "New York Market" means all geographic areas within New York. State where as of the

effective date hereof PPM has been .commercialized, including but not limited to Bronx.,

Hudson; Kings, New York, Putnam, Queens, Rockland. and Westchester counties, as

well as Bergen, Essex, fairfield, Passaic, and Morunouth counties.

1.9 "Portable People Meter" and "PPM" refet to the device Arbitron utilizes to identify and

store infonnation regarding radio broadcasts that panelists are exposed to and to transmit

that infonnation to Arbitron.

1.10 "PPM methodology" refers to the policies, procedures, and practices by which Mitron

recruits individuals to wear the PPM and obtains PPM data from a sample of persons in

households within a geographic region.

1.11 "Recruitment efforts" means procedures used to select, contact and recroit potential PPM

panelists.

1.12 The use of the singular fann of any word includes the plural and vice versa.

PART TWO: COMPLIANCE WITH THE LAW

2.1' Arbitron agrees to compLy fulLy with New York General Business Law §§ 349 and 350,

New York Civil Rights Law § 4O-c, and the New York State Human Rights Law.
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PART THREE: INJVNCIIVE RELIEF

3.1 Arbitron shall commence recruitment of panelists in the New York Market for the PPM

using a combination of telephone based and address based methodologies beginning in

January 2009. The address based methodology must be utilized in at least 10% of all

recruitment efforts by or before July 1,2009 and in at least 15% of all recruitment efforts

by or before July 1,2010. Further, Arbitron shall ensure that recruitment of racial and

ethnic minorities as surveyed is commensurate with the racial and ethnic composition of

the geographic area being surveyed, as determined by the most recent, annually updated

United States census data.

3.2 Arbitron sball increase cell phone only ("CPO'1 sampling, based on all recruitment

efforts, in the New York Market from 7.5% to 10"10 by or bef"'" July 1,2009, from 10"10

to 12.5% by or before December 1,2009 and from 12.5% to 15% by or before July 1,

2010. Within fifteen (15) business days at the end of each quarter, Arbitron sball provide

data on the composition of the CPO sample cross-tabulated by race. ethnicity and age to

the Attorney General and to subscribing broadcasters of the New York: PPM data.

3.3 Arbib'on must take all reasonable measures, including necessary front-loaded treatments

and refusal conversion strategies, to increase SPI and to ensure a minimum SPI of t 5 by

or before July I, 2009; a minimum SP! of 16 by or before October I, 2009; and a

minimum SPI of 17 by or before June 1,2010 v.ith a target SPI of20.

3.4 Arbitron must take all reasonable measures. including in-person coaching and

compliance incentives, to ensure in-tab rates of at least 75% by or before April 1, 2009 in

all demographics in New York as defined by race, ethnicity, age. and gender. The in-tab

rates ofall sub-categories of race, ethnicity. age and gender cannot fall below 9QO/o of the
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target rate, excluding sub~tegories that are less than 100/0 of the New York Market on a

six (6) month basis beginning Aprill, 2009.

3.5 Further, beginning on January 21, 2009, Arbitron shall provide to su~ribingNew York

broadcasters install and in·tab data by individual zip code for the New York Market and

provide racial and ethnic demographic data for each zip code. Thereafter, Arbitron shall

continue to provide the New York zip code data fifteen (15) business days after the

monthly release of the monthly e-book for the New York Market. Arbitron reserves the

right to discontinue delivery of a portion or all of the zip code data based on formal,

written advice from the MRC, or in the event there is substantial evidence, as determined

by the Attorney General, that a person or company is using the zip code data to identify

or contact PPM panel members.

3.6 Atbitron shall create, fund and commence a valid non-rt:SfX)nse bias study by January 15,

2009, subject to approval by the Attorney General, to identify and detennine measurable

bias, if any, in the PPM methodology utilized in the New York Market The study shall

be completed by July 15,2009. [fthe study finds measurable bias, Arbitron shall use all

reasonable measures to address the bias within six (6) months. To the extent Arbitron

believes in good faith that it cannot cure such bias within six (6) months, it shall notify

and confer with the Attorney General.

3.7 Arbitron shall fund an advertising campaign of a' least $25,000 in the New York Market

promoting minority radio in major trade journals.

3.8 Effective immediately, Arbitron must include a prominent disclaimer in 14 font bold

typeface on all written promotional materials of the PPM on paper or inteme1

advertising on direct links, including e·book, and any sub-links that contain promotional
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materials, stating that the PPM ratings are based on audience estimates and are the

opinion of Arbitron and should not be relied on for precise accuracy or precise

representativeness of the demographic or radio market in New York.

3.9 Arbitron shall prepare and submit reports lift=> (15) days after each quarter in 2009 and

2010 to the Attorney General relating to all metrics outlined in paragraphs 3.1 through

3.5. Arbitron shall submit a sworn statement, certifying (1) the current PPM

methodology design changes and metrics discussed in paragraphs 3.1 through 3.5, (2)

whether Arbitron is in compliance with paragraphs 3.1 through 3.10 and paragraphs 4.1

and 4.4, and if no~ (3) identify the paragraphs in which Arbitron is non-<omplian~ and

(4) where Arbitron is non-compliant with paragraphs 3.3 and/or 3.4, identify all

reasonable measures taken to achieve compliance.

3.10 Arbitron shall take all reasonable efforts in good. faith to obtain and retain accreditation

for the New York Market from the MRC. In addition to the rights resetVed to the

Attorney General set forth in paragraph 5.13, if Arbitton has not obtained accreditation

from the MRC by October 15, 2009 and has failed to meet any of the minimum standards

as set forth in paragraphs 3.1 through 3.9 of this Order, the Attorney General reserves the

right to rescind the Order and reinstitute litigation against Arbitron for the above­

referenced claims.

PART FOUR: MONETARY RELIEF

4.1 Arbitron agrees to pay a single hnnp SlDll in the amount of Two Hundred Thousand

Dollars ($200,000) in settlement of alleged deceptive prnctices and civil rights claims, as

determined by the Attorney General. of Arbitron's conduct.
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4.2 Arbitron agrees to pay the ,um of Sixty Thousand DoU"" (S6O,000) to <over a portion of

the costs afthe Attorney General's investigation and monitoring.

4.3 Arbitron agrees to pay a single lump swn of One Hundred Thousand Doll8l5 (SIOO,OOO)

to the National Association of Black Owned Broadcasters for a joint radio projoct

between the National Association Black Owned Broadcasters and the Spanish Radio

Association to support minority radio.

4.4 Payments to the Attorney General are due no later than four (4) weeks after the time of

the signing oflhis Order, and must be in the form ofa certified check, bank check, money

order, or attorney's check made payable to "TIle State of New York" and forwarded to

the New York State Attorney General's Office, Attention: Alphonso David. Deputy

Bureau Chief, Civil Rights Bureau, 120 Broadway, 3td Floor, New York, New York,

10271-0332. Payment to the National Association of Black Owned Broadcaster> is due

no later than four (4) weeks after the time of signing oflhis Order.

PART FIVE: JURISDICTION AND OTHER PROVISIONS

5,1 This Order, when fully executed and perfonned by Arbitron to a reasonable expectation

of the Attorney General, will resolve all claims against Arbitron that were raised in the

complaint filed by the Attorney General in this action. However, nothing in this Order is

intended to, nor shaH. limit the Attorney General's investigatory or compliance review

powers otherwise provided by law.

5.2 Notwithstanding any provision of this Order to the contrary. the Attorney General may.

in its sole discretion. grant written extensions of time fOT Arbitron to comply with any

provision of this Order.
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5.3 This Order shall become effective upon its execution by all parties and its entry by the

Court.

SA The signatories to this Order warrant and represent that they have read and understand

this Order. that they are duly authorized to execute this Order, and that they have the

authority to take all appropriate action required to be taken pursuant to the Order to

effectuate its tenns.

5.5 This Order may be executed in multiple counterparts. each of which shaH be deemed a

duplicate original.

5.6 This Order 'is final and binding on the parties. including all principals. agents,

representatives, successors in interest, assigns. and legal representatives thereof. Each

party has a duty to so infonn any such successor in in1el'eStoftbe terms of this Order. No

assignment by any party thereto shall operate to relieve such party of its obligations

herewith.

5.7 All of the tenns of this Order are contractual and not merely recitals, and none may be

amended or modified except by a writing executed by aU parties hereto approved by the

Court or with Court approval.

5.8 This above captioned lawsuit shall be dismissed without prejud.ice. However, the Court

shall retain jurisdiction over the parties and the matter and retain the power to order aU

applicable equitable remedies to en.swe compliance with this Order, including. but not"

limited to, contempt.

5.9 This Order supersedes and renders null and void any and aU written or oral prior

undertakings or agreements between the parties regarding the subject matter hereof.
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5.10 The parties hereby waive and shall not have any right to appeal any of the terms of this

Order or in any way challenge the validity of any of the terms of this Order in any forum.

Further, Arbitron hereby agrees to withdraw with prejudice any and all pending legal

claims filed in any trial or appellate court, whether state or federal, .involving the

Attorney General relating to the marketing or commercialization of the PPM or the PPM

methodology, or the Attorney General's jurisdiction to investigate and litigate claims

relating to the PPM.

5.11 If any provisions, terms, or clauses in this Order are declared illegal, unenf0JCe3ble, or

ineffective in a legal forum, those provisions, terms, and clauses shall be deemed

severable, such that all other provisions, terms, and clauses of this Order shaJl remain

valid and binding on the parties.

5.12 The parties may seek to enforce this Order by motion before the Court to the full extent

of the law; however, in the event of a dispute among the parties regarding any issue

arising hereunder, the parties shall attempt in good faith to resolve the dispute before

seeking the Court's intervention.

5.13 Failure to comply with any provision of this Order shall be considered a violation of this

Consent Order. Upon such a violation, the Attorney General may takc: any and all steps

available to enforce this Consent Order, including seeking an order of contempt pursuant

to CPLR § 5104. Upon application by the Attorney General showing Arbitron bas flliled

to pay penalties and costs pursuant to paragraphs 4.1 through 4.3 herein, !be Court shall

also enter a money judgment in the amount of the unpaid balance, plus interest at the rate

ofnine (9) percent per annum from the date ofviolation or oonpayment, against Arbitron,

and the Attorney General sha1l have execution thereof.
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5.14 In any application by the Attorney General pursuant to paragraph 5.13 above, the

Attorney Genenl1 may I<quesl an allowance for costs under CPLR § 8303(aX6).

5.15 Failure by any party to seek enforcement of this order pursuant to its terms with respect

to any instance or provision shall not be construed as a waiver to such enforcement with

regard to other instances or provisions.

5.16 All communications and notices regarding this Order shall be sent by first class mail and

facsimile, if twenty-five (25) pages or less in length, to:

Office of the Attorney General

Alphonso B. David
Deputy Buroau Chief
Civil Rishts Buroau
Office of the New York State
Attorney General

120 Broadway, 3rd Floor
New Yolie, New Yolie 10271-0332
Tel. (212) 416-8250
Fax (212) 416-8074

ArbitroR Inc.

Chief Legal Officer
Arbitron Inc.
9705 Patuxent Woods Drive
Columbia, Maryland 21046-1572
Tel. (410) 312-8043
Fax (410) 312-8613

Alfi<d Fabricant
Dickstein Shapiro LLP
1177 Avenue of !be Americas
New Yolie, NY 10036-2714
Tel. (212) 277-6621
Fax (212) 277-6510

Attorneys for Arbitron

II



IN WITNESS THEREOF, the parties hereto, intending to be legally bound hereby, have
executed this Order on Consent on the dates written below:

ANDREW M. CUOMO
Attorney General of the State ofNew York
120 Broadway
New York, New York 10271

By: 11f1:
Alphonso B. David

uty Bureau Chief

eer Freedman
Counsel for Civil Rights

Andrew 1. Elmore
Assistant Attorney General

Dated: New York. New York
~l,2oo,~

JAN"MY
SO ORDERED:

HON. MARYLIN G. DIAMOND
NEW YORK SUPREME COURT JUSTICE

Dated: ~_---.:J::.:"':.:..:N_'l_l_DD_9_
New York, New York

ARBITRON INC.
142 West 57th Street
New York, NY 10019·3300

By:~L~:"-!iihT,-,.~""",,,,,,""-L
Executive Vice President
& Chief Legal Officer

Dated: New York, New York
December~ 2008
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ANNE MILGRAM
A'ITORNEY GENERAL OF NEW JERSEY
Division ofLaw
Hughes Justice Complex
25 Market Street
P.O. Box 112
Trenton, New Jas<y 08625.()112

. Attorney for Plaintiffs

By: James R. Michael
Deputy Attorney Genenl1
Tel.: (609) 984-3105

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - MIDDLESEX COUNTY
DOCKET NO.: MID-L-8428-08

ANNE MILGRAM, Attomey General of the
State ofNew Jersey; DAVID SZUCIIMAN,
Ditectorofthe New Jersey Division ofConsumer
Affairs, and J. FRANK VESPA-PAPALEO,
Director ofthe New Jersey Division on
Civil Ri8hts,

Civil Actio.n
Plaiotiffs,

FINAL CONSENT JUDGMENr
v.

ARBITRON, INC.,

Defendant

I. Plaintiffi; ANNE MILGRAM, AttomeyGenernI oftheStateofNewJcney ("Attomey

General"). DAVID SZUCHMAN, Director of the New Jersey Division of Consumer Affairs, and

J. FRANK VESPA-PAPALEO, Director ofthe New Jcney Divisiott on Civil Rights, (collectively

''Plaintiffi;'?, having filed a Complaint (hereinafter ''the Complainr) and Defendant Mitron Inc.,

a Delaware corporation ("Mitron'?, sppearing through counsel, stipulate that this Final Consertt

Judgment (''Consent Judgmenr) maybe signed and entered by a jUdge.
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2. The Plaintiffs and Defendant (collectively, ''Parties') having consented to the entry

of this Consent Judgment for the purposes of settlement only without this Judgment constituting

evidence against or any ~ssion by any party and without trial of any issue of fact or law. This

Consent Judgment does not constibJte any admission of liability or wrongdoing, either express or

implied, by Defendant or any other party. Further, this Consent Judgment shall not be competent

evidence in any judicial or other proceeding ofany liability or wrongdoing by Defendant

3. The entry ofthis Consent Judgment bas been consented to by Defendant as its own free

and voluntary act and with full knowledge and understanding ofthe nature ofthe proceedings and

the obligations and duties impOsed upon them by this Consent Judgment, and it consents to its entry

without further notice, and avers that DO offer, agreement or inducements ofany nature whatsoever .

have been made to them by the Plaintiffs or their attorneys of any employee of the Office of the

Attorney General to procure this Consent 1udgment.

4. In the event that the Court shall not enter this Consent Judgment. this proposed Consent

Judgment shall be of no force and effect against the Attorney General of New Jersey and the

Directors or the Defendant.

S. This Consent Judgment sball bind Defendan~ its officers, directors, agents,

representatives, parents, afIiIiates, subsidiaries and employees, and shall be binding 00 any and all

successors and assigns, future purchasers. acquiredparties, acquiringparties. successors-in-interest.

and its officers, agents, representatives, and employees, directly or indirectly or through any

corporation or anyone acting directly or indirectly on their behalf.

6. Subject to paragraph 38 below, Defendant has, by its signature and the signatuIos of its

respective counsel hereto. waived any right to ~peal, petition for cC:rtiorari, move to reargue or

rehear or be .heard in connection with entry of this Consent Judgment concerning past conduct

. ,
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addressed in this Consent Judgment.

7. In exchange for the consideration set forth herein, upon execution of this Consent

Judgment, the Plaintiffs agree to release Defendant, all of its parent entities, subsidiaries and

affiliated entities, and the officers, directors, members. agents servants, employees ofeach ofth~

and shareholders from all civilcl~ causes ofactio~suits and demands, ofany kind or character

for violation of the New Jersey Consumer Fraud Act ("CFA'1, N.1,S.A, 56:8-1 et seq., or the New

Jersey Law Against Discrimination ("LAD'1, N.J,S,A, 10:5-1 et seq., arising prior to the date thiS

Consent Judgment is filed and arising out of or based upon matters addressed in this Consent

Jud~ent and the Plaintiffs' Complaint.

8. The Courthaving considered the pleadings aDd theproposed Consent Judgment executed

by the Parties and therr attorneys and filed herewith, and good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the Consent Judgment

may be entered in this matter as follows:

JURlSDICflON AND VENUE

9. Pursuant the CFA and LAD, jurisdiction of this Court over the subject matter and over

the Defendant "for purposes of entering into and enforcing this Consent Judgment is admitted.

Jurisdiction is retained by this Court for such further orders and directions as may be necessary or

appropriate for the construction and modification of the injunctive provisions herein. or execution

ofthis Consent Judgment. including punishment for any violation oftbis Consent Judgment. Ifthe

Plaintiffs are required to file a petition to enforce an)' provision "fthis Con=t Judgment against

Defendant, Defendant agrees to pay any courts costs and reasonable attorneys' fees associated with

any successful petition to enforce any provision orthis ,Consent Judgment Pursuant to N,J,S.A.

56:8-8. venue is proper in.this Court, and venue as to all matters between the parties relating hereto
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or arising out of this COnsent Judgment is soiely in the Superior Court ofNew Jersey, Middlesex

County.

PART ONE: DEFINITIONS

10. Unless otherwise specified, the following definitions shall apply:

a. "And" and "or" shall be construedconjunctivelyor disjunctivelyas necessary to make the

meaning inclusive rather than exclusive,

b. "Mitron" means Arbitron Inc, and all of its executives, officers, directors, managers,

representatives, employees and all individuals who act on their behalf

c, ''Order'' means this Final Consent Judgment.

d. "Diary system" means Arbitron's long-standing methodology of collecting journals

written by panelists oftheir daily radio listening habits and utilizing them to create ratings: based on

an estimate afthe numbel" of listeners of radio broadcasts.

e. "Effective Date" means the date this Order is executed by the parties hereto.

f. "Including" means without limitation.

g. "Install" means. household or person who has .greed'tO participate as part of. sample

panel, received PPM equipment to participate, installed PPM in the household and meets all ofthe

roportiog requirem""ts.

h. "In Tab" rate means the number, expTC'SSed as a perec:ntage, ofhouseholds or persons

supplying usable infonnation for reports or tabulations.

1 "Media Rating Council" and "MoRC." mean Medi. Rating Council, Inc., a trade

organization ofbroadcasters and advertisers that accredits media measurement services.

j. "New York Market" means all gec_hie ar<as in and surrounding New York City

designated by Mitron as a maricet where as of the effective date hereof P.P.M. has been



comm=ialized, including but not limited to the "embedded" market ofMiddlesex, Somerset, and

Union Counties in New Jeney{''Middlesex-:Somerset-Union''). as well as the New JerseyCOWlties

ofEssex, Bergen, Passaic, and Momnouth counties.

k. "Philadelphia Mmet" means all geographic ..... in and sunounding the City of

Philadelphia designated by Arbitron as a market where as of the effoetive date heceofP.P.M. has

been commercialized, including but no~ limited to which includes the New Jersey counties of

Burlington, Camden and Gloucester.

I. "Portable People Meter" and ''P.P.M." merto the device Arbitron utilizes to identify and

store infonnation regarding radio broadcastS that panelists are exposed to and to transmit that

infonnation to Arbitron.

m. ·'P.P.M. mcthodology"mers to the policies, procedures, andpracticesbywhich Arbitron

recruits individuals to wear the P.P.M. and obtains P.P.M. data from a sample of persons in

households within a geograp~c region.

n. "Recroitment efforts" means proceduresused to select,contactand recruitpotential P.P.M.

panelists.

o. "spr' is an abbreviation for Sample Performance Indicitor and refers to a surrogate

measure for response rate in panel based samples.'

p. The usc of the singular form ofany word includes the plural and vice versa

PART TWO: COMPLIANCE WITH THE LAW

11. Arbitron agrees to comply fully with the New Jersey Comnnner Fraud Ac~ NJ.SA

56:8-1 et seq.• and the New Jersey Law Against Discrimination ("LAD'). NJ.S.A, 10:5-1 et seq.

5
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PARI THl!EE; INJUNCTIVE RELIEF

12. Arbitron shall qommence recruitment ofpaneJists in the New York Market for the

P:P.M. using a combination of telephone based and address based methodologies beginning in

January 2009, The address based methodology must be utilized in at leaat 10% of all recmitment

efforts by or before July I, 2009 and in at leaal 15% of all recruitment efforts by or before July I,

2010. Further. Arbitron shall ensure that recruitment ofracial and ethnic minorities as surveyed is

commensurate with the racial and ethnic composition of the geographic area being surveyed. as

detemtined by the most recen~ annually updated United States census data.

13. Arbitron shall commence recruitment ofp~elists in the Philadelphia.Market for the

P.P.M, using a combination of telephone based and address based methodologies beginning in

January 2009, The address baaed methodology must be utilized in at least 10'/0 ofall reoroitment .

efforts by or before July I, 2009, and in at least 15%·ofall recruitment efforts byorbeforeDecember

31,2010. Further. Arbitron shall ensure that recruitment ofracial and ethnic minorities as surveyed

is commensurate with the racial and ethnic composition ofthe geographic area being surveyed, as

determined by the most recent, annually updated United'States census data,

14. ArbiOOn sball increase cell phone only ("CPO") sampling, baaed on all recruitment

efforts, in the New York Market from 7,50/.'010'1, by or before July I, 2009, from 10'/010 12.5%

by or before December I, 2009 and from 12.5% 10 15% by or before July I, 2010. Within fifteen

(15) business days at the cod ofeach quarter, ArblOOn shall provide dataon the composition ofthe

CPO sample cross-tabulated by race, ethnicity and age to the Attorney General and to subscribing

broadcasters of the New York P.PM. data.

6
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15. Mitron shall increase cell phone only ('CPO'') sampling, based on all recruitment

efforts. in the Philadelphia Market from 7.5% to 10% by or before July 1. 2009, from lOOA to 12.5%

byorhefore June 1, 2010 and from 12.5% to 15% by or before December 31, 2010. Within fifteen

(15) business days at the end ofeach quarter, Arbitron shall provide data on the composition ofUte

CPO sample cross-tabulated by race, etbnicity and .age to the Attorney General and to subscribing

broadcasters of the Philadelphia P.P.M. data.

16. Arbitron must take all reasonable measures, including necessary front-loaded

treatments and refUsaJ conversion strategies (incentives), to increase SPI in the New York Market

and to ensure a minimum SPI of 15 by or before July I, 2009; a minimum SPI of 16 by or bafore

October 1, 2009; and a minimum SPI ofl7 by or before June I, 2010, with a target SPIof20.

17. Arbitron must take all reasonable measures, including necessary front-loaded

treatments and refusal conversion strategies (incentives). to increase SPI inthePhiladelphiaMarket

and to ensure a minimum SFI of IS by or before October I, 2009; a minimum SPI of 16 by or

baforeAprill, 2010; and a minimum SPIofl7 by or bafore Novernber 30, 2010, with a target SPI

of20.

18. Arbitron must take all reasonable measures, including in-person coaching and

compliance incentives. to ensure in-tab rates of at least 75% by or before April I, 2009 in all

demographics in the New York Marlcet as defined by race. ethnicity, age. and gendtt. The in-tab

rates ofall sub-categori~ofrace, ettmicity, age andgendercannot fall below 90% ofthe target rate,

excluding sub-categories that are less than 10% ofthe NewYod< Market on a six (6) month basis

be8in!1ing April I, 2009.

19. Arbitron ·must take all reasonable measures, ~luding in-person coaching and

7
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compliance incentives, to ensure in-tab rates for the Philadelphia PPM Market of at least 75% for

the ov:eraU population (age of 6 and over) by or before April!, 2009. The in-tab rates of all sub­

categories ofrace, ethnicity. age and gender cannot fall below 85% oflhe target rate, excluding sub­

categories that are Jess thao 10"10 ofthe PhiladelphiaMarket on a six (6) monthbasiabeginningApril

1,2009.

20. Further, beginning on January 21, 2009, Arbitron shall provide to subscribing

broadcasters install and in-tab data by individual zip code for the New York Market and provide

racial and ethnic demographic data for each zip code. For the Philadelphia Market AIbitron shall

begin providing install and in-tab data by zip code on April), 2009. Thereafter, AIbitron shall

continue to pr:ovide the zip code data fifteen (15) business days after the monthly release of the

monthly e-book for the New York Market and the Philadelphia.Market. Arbitron reserves the right

to discontinue delivery ofa portion or all of the zip code data based on formal, written advice from

the MRC, or in the event there is substantial evidence, as determined by the Attorney General,. that

a person or company is using the zip code data to identify or contact PPM panel members.

21. ~itron shall create, fund and c6rronence 8 validnon-responsebias studyby January

15, 2009, to identify and determine measurable bias, ifany, in the PPM methodology utilized in the

New York Markel The study shall·be completed by July 15,2009. This study is inteoded to satisfy

Arbitron's obligations in this regard both hereunder as well as under Arbitron's separate agreement

to settle the case with the New Yark Attorney General. Ifthe study finds measurable bias, Arbitron

shall use aU reasonable measures to address the bias within six (6) months. To the extent Arbitron

believes in good faith that it cannot cure such bias within six (6) months, it s!iall notify and confer

with the Attorney General.
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22. Arllitron shall fund an advertising campaign ofat least $25,000 promoting minority

radio in major tradejournals. This advertising campaign is intended to satisfyArbitron's obligations

in this regard both hereunder as well as under Arbitron's separate agreement to settle the case with

the New York Attorney General.

2.3. Arllitron agI<CS 10 pay a single Iwnp ,um of One Hundred Thousand Dollars

($100,000) to the National Association of Black Owned Broadcasters for a joint radio project

between theNational Association Black Owned Broadcasters and the Spanish Radio Association to

support minority radio. This single payment shall satisfy Arbitton's obligation in connection with

the settlement of this action as well as the action inNew York with theNew York Attorney General.

24. Effective immediately, Arbitron must include a prominent disclaimer in 14 font

bold typeface on all written promotional materials ofthe PPM on paper or internet advertising

on direct links. including c-book, and any sub-links that contain promotional materials, stating that

the PPM ratings are based on audience estimates and are the opinion ofArbitron and should not be

relied on for precise accuracy or precise representativeness of the demographic or radio market in

New York and Philadelphia markets.

25. Arllitron ,ball prepare and submit reports fifleen(15) days aflereaoh qWlrter in 2009

and 2010 to the Attorney Genera1 relating to all metries outlined in paragraph, 12 through 19.

Arllitron ,baIl,ubmila sworn statement, certiJYing(I ) the currentPPM methodologydesignebangcs

and metries discussed in pangrapbs 12 through 19, (2) whether Arllitron is in ewnplianee with

parsgmpbs 12 through 19, and ifnot, (3) identiJi'theparagxapbs inwhicbArllitron is noo-<:ompliant,
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and (4) where AIbitron is non-compliant with paragraphs l~ through 19, identify all reasonable

measmes taken to achieve compliance.

26. Arbitron shall take all reasonable efforts in good faith to obtain and retain

accreditation for the New York Market and the Philadelphia Market from the M.R.e. In addition

to the rights reserved to the Attorney General set forth 'herein, if Arbitron has not obtained

a=editation from the MRC in either market by December 31, 2009 and has fililed to meet any of

the minimum standards as set forth in paragraphs 12,through 19 ofthis Order, the Attorney General

reselVCS the right to rescind the Order and reinstitute litigation against Arbitron for the above­

referenced claims.

PART FOVR: MONETARY RELIEF

27. Arbitron agrees to pay a single lump sum in the amount of One Hundred Thirty

Thousand ($130,000.00) for investigativecosts and expensesassociated withtheAttorney General's

investigation.

28, Payments to the AttomeyGeneral are due no later than four (4) weeks after the time

of the signing ofthis Order, and must be in the form ofa certified check, bank cheek, money order,

or attorney's checlc made payable to '"The Stale ofNew Jersey" and forwarded to the New Jersey

Attorney General's Office, Attention: James Michae~Deputy Attorney GeneraI, 25 Market Street,

Trenton, New Jersey 08625-0112.

PART FIVE: JVRJSDICIJON AND OTIIER PROVISIONS

29. This Order, when fully executed and performed by Mitron to areasonable

expectation ofthe Attomey General. will resolve all claims against AIbitroo thatwere raised in the
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Complaint filed by the Attorney General in this action. However, nothing in this Order is intended
•

to, nor shall, limit the Attorney General's investigatory or compliance review powers otherwise

'provided by law.

30. Notwithstanding any provision of this Order to the contrary, the Attorney Genera1

may. in its sole discretion, grant written extensions oftimefor ArbitroD to complywith anyprovision

of this Order.

31. This, Order shall become effective upon its execution by all parties and its entry by

the Court.

32. Thesignatories to this Orderw8IT8Dl and ropresenltbat they baver<ad and understand

this Order, that they are duly authorized to execute this Order, and that theyhave the authority to take

all appropriate action required to be taken pursuant to the Order to effectuate its tenns.

33. This Order maybe executed in multiple counterparts, each ofwhich shall be deemtd

a duplicate original.

34. This Order is final and binding on the parties, including all principals, agents,

representatives, successors in interest, assigns, and legal representatives thereof. Each party has a

duty to so inform any such successor in interest of the terms ofthis Order. No assignment by any

party thereto shall operate to relieve such party of its obligations~th. .

35. All of the terms of this Order are contractual and not merely recitals, and none may

be amended or modified except by a writing executed by all parties h=to approved by the Court or

with Court approval.

36. This above captioned lawsuit shall be dismissed without prejudice. However, the

Court shall retain jurisd;iction over the parties an~ the matter and retain the power to order all

II



applicable equitable remedies to ensure compliance with this Order, including, but not limited to.

contempt.

37. This Order: supersedes and renders null and void any and all wiitten or oral prior

wulertakings or agreements betweeo the parties regaIding the subject matter hereof.

38. The parties hereby waive and shall oot have any right to appeal any ofthe terms ofthis

Order or in anyway challenge the validity ofany of the terms of this Order in any forum. Further,

Arbitron hereby agrees to withdraw without prejudice any and all pending legal claims filed in any

New Jersey trial court, whether state or federal. involving the Attorney General relating to the

marketing or commercialization of the PPM or the PPM methodology, or the Atto~ey General's

jurisdiction to investigate and litigate claims relating to the PPM.

39. Ifany provisions, terms. or clauses in this Order are declared illegal, unenforceable,

or ineffective in a legal forum, those provisions, terms, and clauses shall be deemed severable. such

that all other provisions. tenus, and clauseS of this Order shall remain valid and binding ~n the

parties.

40. The parties may seek to enforce this Order by motion before the Court to the full

extent of the law; however, in the event of adispute among the parties regarding any issue arising

hereunder, the parties shaIJ attempt in goed faith to resclve the dispute before seeking the Court's

intervention.

41. Failure to comply with any provision ofthis Order shall be cons~dered a violation of

this Consent oro... Upon such a vinlation, the Attorney General may toke any and all stePs

available to enforce this Consent Order, including sec.teing an order ofcontempt Upon application

by the Attomey General showing Arbitron has failed to pay penalties and costs p""uant to

12



_hsherein, the Court sball also enter a moneyjudgmentin the amount ofthe unpaid balance,

plus interest at the rate of nine (9) percent per annum from the date of violation or nonpayment,

against Arbitron, and the Attorney General shall have execution thereof.

42. In any application by the Attorney Gen=1 purswmt to paragraph 41 above, the

Attorney General may request an allowance for costs.

43. FailuIc by any party to seek enforcement of this order pursuant to its terms with

respect to any ~nstance or provision shal) not be construed as a waiver to such enforcement with

regard to other instances or provisions.

44. All communications and notices regarding this Order shall be sent by first class mail

and facsimile, iftwenty.:£ive (25) pages or less in len~.to:

,
,.

Office·",! the Attorney General

James R. Michael
Deputy Attorney General
Division ofLaw
25 MarketS_
P.O. Box 112
Trenton, NJ 08625-jJ112

Attorney for Plaintiffs

Mitrou Inc.

ChiefLegal Officer'
Arbitron Inc.
9705 Patuxent Woods Drive
Columbia, Maryland 21046-1572
Tel. (410) 312-8043
Fax (410) 312-8613

Alfred Fabricant
Dickstein Shapiro UP
1177 Avenue ofthe Americas
New York, NY 10036-2714
tel. (212) 2774i21
Fax (212) 277-6510

Attorneys for Arbitrou

, .



, .

ITISONTIDS

AND DECREED.

DAY OF , 2009 SO ORDERED, AllJUJ>GEll

HON. EDWARDJ.RYAN,J.S.C.

Jointly Approved and Submitted for Entry:

ANNE MILGRAM
Attorney-General of the State ofNew Jersey
25 Market Street
T=to NJ 08625-0112

Dated: (J;..6 '1,~
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ARBITRON INC_
142 West 57th Street
New Yorl<, NY 10019-3300

Executive Vice President
& Chief Legal Officer

Dated:h 1, zoo "'J
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