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Glades Media Company, LLP ("Glades Media"), by its attorneys, hereby submits its

Comments in response to the Notice ofProposed Rule Making proposing changes to the

Commission's criteria for commercial radio broadcast stations seeking to provide improved

service to the public. 1 In the interest of administrative clarity and basic procedural fairness the

Commission should apply any changes adopted in this proceeding only to community of license

change applications or petitions filed after the effective date of any Report and Order adopted

herein. The Commission should not apply any changes to community oflicense change

applications or petitions pending prior to the effective date of any Report and Order. In support

thereof, the following is respectfully submitted.

Introduction

This rule making proceeding proposes monumental changes to the criteria the

Commission uses in determining whether a proposed change in community of license is in the

public interest, convenience and necessity. These changes if applied retroactively could impact

pending applications and rule making petitions seeking changes in community of license for

radio broadcast stations detrimentally. The experience of Glades Media serves as a cautionary

1 See Policies to Promote Rural Radio Service and to Streamline Allotment and Assignment Procedures,
24 FCC Rcd 5239 (2009). The deadline for the public to file comments in this proceeding is July 13, 2009. See 74
Fed. Reg. 22498 (2009). Thus, these Comments are timely filed.
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tale for implementing any rule changes prospectively and not retroactively.

Glades Media is the licensee of WAPC-FM, Palm Beach Gardens, Florida (Facility rd.

No. 24230). On May 2,2007, the Commission granted Glades Media's application for

construction permit that changed the community of license ofWAFC-FM from Clewiston,

Florida to Palm Beach Gardens, Florida.2 On April 28, 2009 the Commission granted Glades

Media's application for license to cover the construction permit.3 These filings were made

consistent with the Commission's new procedures allowing the filing of one-step applications for

construction permit to change a broadcast station's community oflicense.4

On June 6, 2007, Mr. William B. Clay filed a petition for reconsideration of the

Commission staff decision granting the construction permit for WAPC-FM. Mr. Clay's petition

for reconsideration is procedurally defective because Mr. Clay lacks standing to file the petition

and he did not participate in the original proceeding granting the construction permit for WAPC-

FM. These defects did not stop Mr. Clay from filing his original petition for reconsideration or

filing on May 4, 2009 a new petition for reconsideration against the Commission staff decision

granting the license for WAPC-FM. These petitions remain pending before the Commission.

Mr. Clay did not challenge the validity of the WAPC-FM permit application. Nor did Mr.

Clay dispute that the WAFC-FM permit application complies with the Commission's technical

and service rules presently in effect with regard to community of license changes. Instead, Mr.

Clay proposes adoption of a new standard for community of license changes outside the scope of

the 2006 Community ofLicense Order that would require dismissal of the WAPC-FM permit

application.

2 File No. BMPH-20070ll9AES.
3 File No. BLH-20090403BRO.
4 See Revision ofProcedures Governing Amendments to FM Table ofAllotments and Changes of

Community ofLicense in the Radio Broadcast Services, 21 FCC Red 14212 (2006) (the "2006 Community of
License Order").
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Similar petitions have been filed against other community of license change applications

and rule making proceedings.5 It is more than likely that oppositions will be filed against

pending and new community of license change applications and petitions, seeking to delay

consideration of the same applications and petitions until new rules are adopted in this

proceeding in the hope the new rules could defeat the pending application or petition.

Clarification that pending community of license change applications and petitions will be

processed consistent with the Commission's rules, policies and procedures in effect at the time of

filing will serve the public interest by leading to an orderly processing of such applications or

petitions while ensuring the same are processed consistent with the Commission's rules, policies

and procedures in effect at the time of filing.

Basic Fairness Dictates the Commission Process Community of License Changes
Consistent With the Rules, Policies and Procedures in Place at the Time of Filing

The Commission must apply any rules adopted in this proceeding prospectively and not

retroactively. Applicants and petitioners who filed their applications and petitions in good faith

reliance upon the Commission's rules, policies and procedures for changing a broadcast station's

community of license may find their applications and petitions denied not due to any fault of the

applicant or petitioner to comply with the Commission's Rules but due to normal processing

time or delays beyond the control of the applicants or petitioners.6 Applicants and petitioners

have the right to expect the Commission will prosecute their applications or petitions consistent

with the rules in place at the time the parties filed their applications or petitions. This is

5 Mr. Clay has filed either information objections or petitions for reconsideration against proposed
community of license changes for WNOW-FM, Gaffney, South, Carolina; KCIL(FM), Houma, Louisiana;
KRZX(FM), Redlands, Colorado; and KVSS(FM), Lincoln, Nebraska.

6 For example, through no fault of Glades Media, Mr. Clay's petition for reconsideration has been pending
before the Commission for more than two years.
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especially true when the party has already received FCC approval for the proposed community of

license change but an appeal to the proposed change remains pending before the FCC.

The Commission in the 2006 Community ofLicense Order rejected modifying or

eliminating public interest criteria in community of license change applications. The

Commission specifically declined to modify or eliminate a Tuce analysis which is employed

when a party sees to provide a first local transmission service to a community that is part of, or

located near to, an Urbanized Area.8 In retaining the Tuck criteria, the Commission noted that

"Tuck criteria are familiar to broadcasters, and that changes to these criteria ... would create

needless uncertainty.,,9 For similar reasons the Commission declined to adopt a service floor

requirement because the agency believed that their existing Section 307(b) priorities are

sufficient to safeguard existing service. 10 It is therefore reasonable for parties who have pending

before the Commission community of license change applications or petitions to expect the

Commission to process the applications or petitions consistent with the Commission's rules,

policies and procedures in effect at the time of filing.

Basic fairness requires the Commission to process any pending community of license

change applications or petitions consistent with the rules in effect at the time the application or

petition was filed. Glades Media has expended considerable resources in terms of time and

money in its effort to change the community oflicense ofWAPC-FM from Clewiston to Palm

Beach Gardens. Glades Media has worked with the local tower owner to move the antenna and

transmitter to the new tower site, relocated the station to Palm Beach Gardens, and changed

programming formats to better serve the Hispanic Community, at considerable expense. Glades

7 See Faye & Richard Tuck, Inc., 3 FCC Red 5374 (1988).
8 See 2006 Community ofLicense Order at 14219.
9 See Id.
to See !d. at 14219-20.
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Media understands the risk of constructing the Palm Beach Garden facilities while Mr. Clay's

petitions remain pending before the Commission, but Glades Media is entitled to processing of

its applications in accordance with the Commission's rules presently in effect. I I

Conclusion

The instant rule making proceeding provides the Commission with an historic

opportunity to review its rules regarding the allotment of broadcast stations pursuant to Section

307(b) ofthe Communications Act. Regardless of the outcome of this proceeding however, the

Commission should not penalize applicants who prepared, filed and prosecuted their community

of license change applications or petitions before the Commission in good faith that the

Commission would apply the rules in effect at the time the application or petition was filed with

the Commission. The Commission must apply any new rules, policies or procedures adopted in

this rule making proceeding prospectively and not retroactively. Procedural due process and

fairness demands no less.

Respectfully submitted,

Glades Media Company, LLP

July 13, 2009

By: d<Z.». tJ' J
David G. O'Neil
Rini Coran, PC
1140 19th Street, NW
Suite 600
Washington, DC 20036
202-296-2007
202-296-2014
Its Attorney

II Glades Media understands that it constructed and operates the new facilities for WAFC-FM in Palm
Beach Gardens at the licensee's risk. But in evaluating the risk, Glades Media presumes the Commission will
consider any challenges to the move consistent with the Commission's rules, policies and procedures in effect when
the Commission granted the permit and license applications for WAFC-FM.
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