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PETITION TO DENY OF TELEPHONE USA INVESTMENTS, INC.
Telephone USA Investments, Inc. (“Telephone USA™), by its attorneys and in accordance
with the Commission’s July 9, 2009 Public Notice, hereby submits this petition to deny the
applications in the above-referenced proceeding.! Telephone USA submits that the Commission
should deny these applications because Verizon Wireless wholly disregarded the Commission’s
intent that minority businesses be provided a realistic, fair and documented opportunity to
purchase assets being divested to meet the conditions in the Allte/ Merger Order.?

1. Introduction

Telephone USA is a minority-owned company that is one of the principal owners of
Telephone USA of Wisconsin, a provider of local exchange, long distance and Internet service to
more than 60,000 customers in 35 exchanges in rural Wisconsin. Telephone USA entered the

telephone business in 2000 with the acquisition of these exchanges from GTE.

! See Atlantic Tele-Network, Inc. and Verizon Wireless Seek FCC Consent to Assign or Transfer
Control of Licenses and Authorizations, Public Notice, DA-09-1515 (2009).

2 Applications of Cellco Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC,
Memorandum Opinion and Order and Declaratory Ruling, 23 FCC Red 17444 (2008) (the

“Alltel Merger Order”), reconsideration pending.
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Telephone USA was an active participant in the bidding for the properties that Verizon
Wireless was required to divest under the Alltel Merger Order, both prior to the announcement
that most of the properties were to be sold to AT&T and, after that, until Verizon Wireless chose
Atlantic Tele-Network, Inc. (“ATNI”) to receive the remaining licenses. In fact, Telephone
USA’s last bid for the licenses that are the subject of this proceeding was submitted just before
midnight on June 8, 2009, the deadline set by Verizon Wireless, and just before ATNI
announced that it had been selected on the moming of June 9.

Telephone USA is interested in this proceeding for several reasons. Most importantly
Telephone USA falls within the category of entities — “businesses owned by minorities or
socially disadvantaged groups” — that the Commission identified as appropriate buyers of the
divestiture assets in the Alltel Merger Order.® Verizon Wireless’s decision to ignore the
Commission’s interests, as clearly defined in the Alltel Merger Order, injured Telephone USA
by preventing it from having a reasonable opportunity to purchase the assets.* Telephone USA is
particularly concerned in this case because it appears that there may be no other meaningful
future opportunities for minority-controlled businesses to enter the wireless business.

Telephone USA also is concerned about how Verizon Wireless conducted the sale of

these licenses. As described below, there were irregularities that suggest that the decision to sell

3 1d., 23 FCC Red at 17518.

* The injury suffered by Telephone USA is distinguishable from the injuries considered by the
Commission in the NextWave decision. In NextWave, the parties argued that they had standing
because of actions that had taken place in other, unrelated proceedings, including the original
auction for the Nex!Wave licenses. Applications for Consent to the Assignment of Licenses
Pursuant to Section 310(d) of the Communications Act from NextWave Personal
Comrmunications, Inc., Debtor-in-Possession, et al. to Cingular Wireless LLC, Memorandum
Opinion and Order, 19 FCC Red 2570, 2579-80 (2004). Here, the injury to Telephone USA,
including the expenditure of millions of dollars, is a direct result of the Verizon Wireless actions
that led to this proceeding, including the disregard of the Commission’s clear intent that Verizon
Wireless take steps to protect minority bidders in the sale process for the licenses that are the
subject of these applications.
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to ATNI was pre-determiped or influenced by factors other than what Verizon Wireless said was
important. Together with Verizon Wireless’s disregard for the Commission’s wishes, these facts
appear to taint the sale of these licenses and, at a minimum, raise questions of material fact that
can be addressed only after a full Commission investigation and a hearing on the record.

11. Factual Background

Telephone USA participated in Verizon Wireless’s sale process from the very start, and
submitted a bid that met the initial deadline of December 24, 2008. Telephone USA was then
informed that the deadline had been changed to April 30, 2009, and that bids that covered all of
the properties to be divested were most likely to receive favorable consideration. Telephone
USA met this deadline as well, this time with a bid for all of the properties. The amount of this
bid exceeded what AT&T and ATNI are paying for the combined divestiture properties.

On May 8, Verizon Wireless announced that it was selling most of the affected markets
to AT&T. It informed Telephone USA that it would accept bids for the remaining properties
through the end of the day on June 8. As described above, Telephone USA submitted a timely
bid for those remaining properties. This bid was approximately $1 billion. Much to Telephone
USA’s surprise and with no notice or response from Verizon on its timely submitted bid with no
contingencies, the next morning at 9:00 am on June 9, ATNI announced that the properties
would be sold to ATNI for approximately $200 million. This amount not only was about 20
percent of the amount bid by Telephone USA, but it was approximately one-sixth of the price per
customer paid by AT&T for the other divested markets.

During the bidding process, Telephone USA discovered that Verizon Wireless did not
follow its own announced bidding procedures consistently and apparently chose not to enforce
those procedures if doing so would harm favored bidders. For instance, the bidding procedures

letter stated that proposals that involved non-cash consideration or markets other than those
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being divested would not be considered, but the Verizon Wireless-AT&T transactions involve, in
effect, swapping non-divested markets. The Commission should investigate whether the “swap”
between AT&T and Verizon Wireless includes properties from AT&T’s proposed acquisition of
Centennial Communications, as AT&T announced its intent to sell Centennial properties to
Venizon Wireless prior to AT&T’s actual acquisition or FCC approval of the transaction between
AT&T and Centennial. If it does, then the bidding process with Telephone USA (and all others)
was for show, and while Verizon was informing bidders that no contingencies would be
entertained, it engaged in the two-part transaction with AT&T that involves properties that it
does not yet own. Similarly, Verizon Wireless informed a member of Congress that it could not
engage in separate negotiations with individual bidders because the divestiture was an auction,
even though the bidding procedures letter stated that *Verizon Wireless retains the right to
negotiate with any prospective purchaser or several purchasers at any time regardless of whether
any such prospective purchaser has participated in the auction process.” In the end, the process
clearly was not an auction, since Verizon Wireless agreed to sell the properties that are the

subject of this proceeding for a price that was a small fraction of Telephone USA’s bid.’

> Telephone USA also has discovered that the investment firm that conducted the bidding
process for Verizon Wireless had a substantial ownership position in ATNI. This position, a
total of more than 36,000 shares, included more than 20,000 shares that were purchased during
the period when Verizon Wireless was negotiating the sale of the divested assets. See “Atlantic
Tele-Network Inc. (ATNI),” Mutual Fund Facts About Individual Stocks,
http://www.mffais.com/atni (last visited Aug. 10, 2009) (web page compiling purchases and
sales of ATNI stock as reported to the SEC). The value of these shares increased more than 40
percent when the sale was announced. E. Savitz, “Atlantic Tele-Network Soars on Verizon
Wireless Deal,” Barron’s Tech Trader Daily, June 10, 2009,
http://blogs.barrons.com/techtraderdaily/2009/06/10/atlantic-tele-network-soars-on-verizon-
wireless-deal/ (last visited Aug. 10, 2009).
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III.  The Process Used by Verizon Wireless to Sell the Divestiture Assets Was Not
Consistent with the Commission’s Intentions in the Alltel Merger Order.

The Alltel Merger Order makes it clear that the Commission believed that the public
interest would be advanced if Verizon Wireless took steps to sell the divestiture assets to
companies that faced disadvantages in obtaining access to the wireless marketplace. The order
explicitly encouraged Verizon Wireless to sell to “regional, local, and rural wireless providers,
new entrants, small businesses, and businesses owned by minorities or socially disadvantaged
groups[.]”® The Commission included this language in light of its well-understood concerns
about diversity in the telecommunications marketplace, and reinforced its intent by noting that
“whether the specific transaction 1s in the public interest will be evaluated when an application is
filed seeking the Commission’s consent to the transfer or assignment of the Divestiture Assets.”’

Verizon Wireless responded to the Commission’s expressed wishes by ignoring them.
Verizon Wireless first tried to bundle all of the markets into a single package, which was certain
to make it more difficult for smaller, minority-owned providers and new entrants to bid
successfully. Then Verizon Wireless sold the bulk of the markets to a company that was unable
to buy all of the divestiture assets because it is too big, and so ended up splitting the markets up
anyway. To do this, it rejected a bid from Telephone USA that was larger than the total amount
1t ultimately agreed to take for the combined divestiture markets.

Meanwhile, Venizon Wireless repeatedly rejected entreaties from Telephone USA and
others, including members of Congress, to engage in negotiations with minority-owned
businesses. It did so by claiming that its procedures required a pure auction, even though those

very procedures warned that Venzon Wireless could negotiate with anyone at any time. Finally,

S Alltel Merger Order, 23 FCC Red at 17518,
7
Id.
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once Verizon Wireless was forced to split up the divestiture assets, it rejected a bid from a
minority buyer in favor of a bid from a non-minority company that will pay $800 million less. In
other words, Verizon Wireless took every opportunity it had to avoid selling to a minority buyer.

In the AT&T proceeding, Verizon Wireless has argued that it tried to reach out to
minority buyers, but every step Verizon Wireless took did nothing to improve the chances that a
minority bidder would be successful.® The decisions that mattered, from the types of bids that
Verizon Wireless favored to its unwillingness to negotiate directly with minority bidders to its
ultimate decision to choose ATNI, all disadvantaged minority buyers and effectively prevented
Telephone USA or any other minority bidder from having any chance of success.’

These facts demonstrate that Verizon Wireless’s actions in the sale process are contrary
to the public interest. The Commission clearly stated a goal for the divestiture process, and
Verizon Wireless did not meet it. Verizon Wireless’s less than transparent efforts to sell to its
“favored” buyers and its disregard of the Commission’s concerns is a strike against the
applications that must be considered in the public interest analysis.

Moreover, there are no meaningful public interest benefits to the proposed transaction.
ATNI has no experience providing retail wireless service in the United States, and so cannot
claim that it will improve service to the customers in the divested markets. The divestiture itself,
claimed as a public interest benefit in the applications, does not qualify because Verizon
Wireless already is required to divest these assets. Similarly, the transition services to be made

available to ATNI are not a benefit because all they will do is prevent customers from receiving

¥ See Joint Opposition of AT&T, Inc. and Verizon Wireless to Petitions to Deny or to Condition
Consent and Reply to Comments, WT Docket No. 09-104 at 22-25.

K Telephone USA notes that ATNI has characterized itself as a rural carrier. See FCC File Nos.
0003858521, ef al., Public Interest Statement at 1-2. However, the only rural services that it
claims to provide are “voice and data wireless roaming services.” ATNI’s principal business is
local telephone service in foreign countries and the U.S. Virgin [slands.
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worse service than they receive already. Consequently, the evidence demonstrates that grant of
these applications would not serve the public interest.

v, The Sale Process Was Tainted.

As described above, Verizon Wireless’s agent conducting the sale of the assets held an
interest in ATNI throughout the sale process, and more than doubled that interest during the
period prior to March 31. The announcement of the proposed sale to ATNI increased the value
of that interest by more than 40 percent. These facts raise significant issues concerning the
extent to which the sale process was affected by these interests and whether Verizon Wireless
was influenced in its sale decision by the benefits its agent would accrue from a sale to ATNL

The potential that the choice of buyer could have been influenced by factors other than
those that should have been relevant to the decision is particularly significant in light of the
Commission’s expressed desire that Verizon Wireless seek out minority-owned buyers. As
reflected in the impact on ATNI's stock price and financial commentary at the time the
transaction was announced, this acquisition is widely viewed as a significant positive
development for ATNI, not to mention a surprise. If nothing else, the acquisition would not have
been viewed as favorably if ATNI had been required to pay a price that approached the amount
that Telephone USA bid for the same properties.

In addition, there are significant questions about how Verizon Wireless approached the
sale process as a whole. In particular, the interrelated nature of the Verizon Wireless-AT&T
transactions, which amount to a swap of assets between the two largest wireless carriers that will
consolidate their dominance of the market, should be troubling to the Commission.'® When this

concern is combined with the timing of the announcement that ATNI was the selected buyer for

1% 1 fact, AT&T has agreed to sell assets to Verizon Wireless that AT&T does not yet own
because the Centennial transaction remains pending. See WT Docket No. 08-246.
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the remaining licenses — literally hours after the last bids were due, and Verizon Wireless’s sale
of the divested markets for a combined total that was less than what Telephone USA bid, the
evidence suggests that, in fact, the entire bidding process could have been for show, with the
winners predetermined.

These facts suggest strongly that the sale process could have been tainted by the
ownership interests in ATNI and by Verizon’s desire to sell to favored parties. While the
Commission would not normally consider how a seller chose the buyer, questions about the
integrity of the process are significant here because of the Commission’s expressed interest in a
sale to a minority or disadvantaged buyer. Thus, the Commission should be unwilling to grant
the applications without a credible explanation for the choice of ATNIL
V. The Commission Must Designate the Verizon-ATNI Applications for Hearing

Because the Parties Have Failed to Meet Their Burden of Demonstrating That the
Transaction Would Serve the Public Interest.

To grant the applications, the Commission must determine whether the transaction could
result in public interest harms by substantially frustrating or impairing the objectives or
implementation of the Communications Act or related statutes. The Commission then must
weigh the public interest harms of the transaction against the potential benefits."! Verizon and
ATNI bear the burden of proving that the proposed transaction serves the public interest.’? Ifthe
Commission cannot affirmatively find that the proposed transaction serves the public interest or

if the record presents a substantial and matenal question of fact, the Commission must designate

"' See, e.g., AT&T and Bellsouth Corporation, Memorandum Opinion and Order, 22 FCC Red
5662, 5672 (2006).

12 See, e. g., Application of EchoStar Communications Corporation, General Motors Corporation,
and Hughes Electronics Corporation (Transferors) and EchoStar Communications Corporation
(Transferee), Hearing Designation Order, 17 FCC Red 20559, 20574 (2002)
(“EchoStar/DirecTV Order™).
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the application for hearing.” Verizon Wireless and ATNI have failed to carry their burden in the
face of substantial evidence that this transaction would cause real public harm."

As demonstrated above, the applicants have failed to show any meaningful public benefit
from Verizon Wireless's proposed sale to ATNI. The purported “public interest” benefits of
their transaction evaporate on analysis. On the other hand, the circumstances of this sale raise
grave concerns abont lasting public harm from allowing the transaction to proceed and more than
establish a prima facie case that grant of the applications would not serve the public interest.

The Commission has held that its public interest evaluation necessarily encompasses the

1% which include, among other things, “a deeply rooted

“broad aims of the Communications Act,
preference for preserving and enhancing competition in relevant markets . . . [and] ensuring a
diversity of license holdings . . . .*'® Far from enhancing competition and diversity in the
wireless marketplace, the proposed transaction is part of a set of transactions that would divide
wireless markets into precisely delineated spheres of influence calculated to minimize
competition and safeguard the dominant position of a few large carriers against the disruptive
effect of new entrants. Moreover, the circumstances of these transactions, including the

acknowledgment by Verizon Wireless that its bidding process included conditions that minority

buyers were unlikely to meet, indicate that Verizon Wireless intends and welcomes that result.

'* See Applications for Consent to the Transfer of Control of Embarq Corporation, Memorandum
Opinion and Order, FCC-09-54 at 6-7 (2009) (“Embarq Order™); see also Applications for
Consent to the Transfer of Control of Licenses XM Satellite Radio Holdings Inc., Transferor, to
Sirius Satellite Radio Inc., Transferee, Memorandum Opinion and Order and Report and Order,
23 FCC Red 12348, 12365-66 (2008) (“XM/Sirius Order™).

"4 See, e.g., General Motors Corporation and Hughes Electronics Corporation, Transferors, and
the News Corporation Limited, Transferee, Memorandum Opinion and Order, 19 FCC Red 473,
483 (2003); EchoStar/DirecTV Order, 17 FCC Red at 20574.

'S5 ¥M/Sirius Order. 23 FCC Red at 12365-66.
'® See Embarg Order at 6.
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As in the Echostar/DirecTV Order, these facts require the Commission to designate these
applications for hearing. In that case, the Commission found that “the bulk of the Applicant’s
promised benefits . . . appear to be either inadequately supported by the data supplied; not
merger-specific; achievable through means other [than the proposed transaction]; or . . .
otherwise not cognizable under our public interest standard,” and that those benefits were
counterbalanced by potential public interest harms.'” The same is true here: The benefits are, at
most, minimal, unrelated to the proposed transaction and achievable through other means, while
the harms, including the loss of what may be the last best chance to achieve greater diversity in
the wireless business, are real and significant. Thus, consistent with the Commission’s prior
decisions, these applications should be designated for hearing.

V1. Conclusion

For all these reasons, the Commission should deny the applications for the assignment of

licenses and transfer of control from Verizon Wireless to ATNI,

Dow Lohnes, PLLC

1200 New Hampshire Avenue, NW
Suite 800

Washington, DC 20036

(202) 776-2000

August 10, 2009

17 Echostar/DirecTV Order, 17 FCC Red at 20664.
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Declaration of Joseph Stroud

My name is Joseph Stroud. 1 am the Chairman of Telephone USA Investments, Inc.
(“Telephone USA”). I am submitting this declaration in connection with the
petition to deny being filed by Telephone USA in response to the applications of
Verizon Wireless and Atlantic Tele-Network, Inc. for authorization of the
assignments and transfers of control of certain wireless licenses that are now held by
Verizon Wireless to Atlantic Tele-Network. All of the information contained in this
declaration is based on my personal knowledge.

Telephone USA is a minority-owned company that currently holds an interest in
Telephone USA of Wisconsin, which provides local and long distance telephone
service and Internet service to customers in rural Wisconsin.

Telephone USA participated in the bidding process for the wireless assets that
Verizon Wireless was required to divest following its acquisition of Alltel. I have
reviewed the description in the Petition of the bidding process and USA Telephone’s
participation in that process, and that description is true and correct,

1 also have reviewed the other factual material in the Petition. To the best of my
knowledge and belief that information is true and correct.

1 declare under penalty of perjury that the foregoing is true and correct.

Telephone USA Investments, Inc.

7. ;
.By,{seph A. Stroud‘Chairman (

Dated: August 10,2009
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