Nathaniel Hawthorne, Attorney/Consultant, Ltd.
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This is an appeal from a decision by the USAC issued on August 5, 2009.

(1) Administrator’s Decision on Appeal [Attached hereto]

Form 471 Application Number: 481239

Funding Year 8: 07/01/2005-06/30/2006
Billed Entity Number for district: 128014
Date of Funding Denial Notice: August 5, 2009

Date of Appeal: August 12, 2009

(2) SLD Contact Information

Dihanne Westfield
Florence City Board of Education

27600 Chagnn Bivd., Ste. 265, Cleveland Ohio 44122
nhawthorne@telecomiawyer.com; www.telecomiawyer.com
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Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

541 Riverview Dr

Florence, AL 35630
Tel. (256) 768.3066
Fax. (256)768.3009

(3) Funding Request Numbers Appealed

FRN 1331087

(4) USAC’s Reason for Funding Denial

“The record shows that Florence City School District did not have a contract in
place at the time of submission of the Form 471. The Purchase Order:0 6-000654
that was submitted by the District in lieu of a contract, in response to a USAC
request for a copy of contract was awarded on Januaryl 7,2006. On appeal you
stated that the contract was awarded on February 3, 2005 and approved by the
Florence Board of Education on March 8, 2005. The contract award date of
February 3, 2005 is before the allowable contract date of Februaryl 4,2005,which
is a viclation of program rules. Also, the contract approval date of March 8, 2005
is after the Form 471 certification postmark date of Februaryl 7, 2005. The rules
of this support mechanism require that applicants must sign and date a valid
contract prior to certifying the Form 471"

(5) The IJSAC unreasonably and unlawfully relied upon DA 03-3526 (2003) in
reaching its decision to deny the Appeal

(6) Facts, Law and Argument

Facts:

A. The e —rate Year in question for this FRN, 1331087, was Funding Year 8:
07/01/2005-06/30/2006; '

B. The Service request from the vendor was Web hosting service;

C. The date on the contract was “02-03-2005; Exhibit A (Pages 27-30)

D. The Allowable contract date was “02-14-2005”; Exhibit B

E. The Florence Board of Education approved the contract and purchase
price for Edline on “03-08-2005; Exhibit C

Law:

A. Tlus issue raised by USAC herein was conclusively discussed in the FCC’s
Order in Richmond County School District, CC Docket No. 02-6, DA 06-
1265, Released: June 13, 2006. [File Nos. SLD-451211, 452514, 464649]

27600 Chagrin Bivd., Ste. 265, Cleveland Ohio 44122
nhawthorne@telecomiawyer.com; www.telecomlawyer.com
Admitted: District of Columbia, Ohio, lllinois




Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4365,fax:216.472.8184; toll free 877.514-4795

B. In DA 06-1265 the FCC stated in Para 7 “Richmond County "technically
missed the program deadline for having a signed contract in place prior to
submission of its FCC Form 471, Richmond County had a legally
binding contract in place during Funding Year 2005 and before the vendor
began providing services*** while the Commission’s competitive bidding
rules are a central tenet of the E-rate program, and a tool for preventing waste,
fraud, and abuse, the record contains no evidence at this time that Richmond
County engaged in activity intended to defraud or abuse the E-rate program.

C. The FCC went on to state * good cause exists to waive section 54.504(c) of
the Commission’s rules, which states that an applicant for E-rate funding must
have a legally binding contract in place upon submission of its FCC Form
471. Para 8. DA 06-1265

D. The FCC also stated “in Bishop Perry Middle School' ***, under certain
circumstances, rigid adherence to certain E-rate rules and requirements that
are “procedural” in nature does not promote the goals of section 254 of the
Act - ensuring access to discounted telecommunications and information
services to schools and libraries ~ and therefore does not serve the public
interest.” DA 06-1265

a. The USAC relies upon Waldwick School District, DA 03-3526 (2003)
in denying the Appeal. Such reliance was unreasonable. DA 03-3526,
a 2003 Order, is clearly distinguishable from the instant matter. The
FCC expressly stated that “Waldwick did not have a signed, binding
contract***”,  Id para 8 Here, Florence did have a binding contract
in place had a legally binding contract in place during Funding Year
and before the vendor began providing services

b. While DA 03-3526 (2003) was not expressly overruled, in latter FCC
Opinions/Orders it was implicitly and substantively overruled.
c. In D4 06-1265 the District had a legally binding contract in place

during the relevant funding years. That is what the Commission relied
upon, that is the distinguishing feature of the Order.

' See Request for Review of the Decision of the Universal Service Administrator by
Bishop Perry Middle School, Schools and Libraries Universal Service Support
Mechanism, et al., CC Docket No. 02-6, Order, 21 FCC Red 5316, (2006) (Bishop Perry)
(directing USAC to identify and allow applicants to cure errors related to FCC Form 470
and FCC Form 471 filings and to enhance outreach to applicants in order to avoid
clerical, ministerial, and procedural errors)

27600 Chagrin Bivd., Ste. 265, Cleveland Qhjo 44122
nhawthorne@telecomlawyer.com; www.telecomlawyer.com
Admitted: District of Columbia, Qhio, lllinois




Nathaniel Hawthorne, Attorney/Consultant, Ltd.

tel: 216,514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

d. DA 06-1265 was decided on March 28, 2007. This was after

Waldwick.

e. In Request for Review of the Decision of the Universal Service

Administrator by Bishop Perry Middle School, Schools and Libraries
Universal Service Support Mechanism, et al., CC Docket No. 02-6,
Order, 21 FCC Red 5316, (2006), the Commission chose NOT to
focus on “rigid adherence to certain E-rate rules and requirements that
are “procedural” in nature because it does not promote the goals of
section 254 of the Act***”

Both Bishop Perry and Adams modified if not expressly overruled
Waldwick, DA 03-3526, a 2003 Appeal.

. See also, Adams County School District 14, FCC 07-35,

Released: March 28, 2007, which states “although the Petitioners
missed the deadline for evidencing a signed contract, they had legally
binding contracts in place during the relevant funding years.,” And,
“these mistakes do not warrant the complete rejection of these
Petitioners’ applications for E-rate funding. Importantly, these appeals
do not involve a misuse of funds.” Paras. 9-10

Argument

A

The date on the contract was “02-03-2005; Exhibit A [This is the date that
Edline sent the Contract to Florence.]

The Allowable contract date was “02-14-2005"; Exhibit B

The Florence Board of Education approved the contract and purchase
price for Edline on “03-08-2005; Exhibit C In other words the “contract
became legally binding on Florence on “(3-08-2005, when Edline’s offer
was accepted by the Board; Exhibit C

The relevant Funding Year 8 was 07/01/2005-06/30/2006;

Florence had a legally binding contract in place during the relevant
funding year.

27600 Chagnn Bivd., Ste. 265, Cleveland Ohio 44122

nhawthorne@telecomilawyer.com; www.telecomlawyer.com

Admitted: District of Columbia, Ohio, Illinois



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

F. The Admunistrator’s focus on the contract approval date of March 8, 2005 and

that it is after the Form 471 certification postmark date of February17, 2005,
is unreasonabie and not relevant.

G. The Admunistrator’s focus on the Form 471 certification postmark date of
February17, 2003, is not relevant because the FCC has stated that it only
requires “some form of an agreement during the relevant Funding Year.”

H. The contract was ‘in place’ during the relevant funding year because the
Florence Board of Education ratified’ the contract ON MARCH 8, 2005,
SENT TO THEM BY EDLINE on 02-03-2005. Exhibit A

I. Edlines’ “offer” was signed by Edline on February 03, 2005. The offer was
not accepted by the School District until March 08, 2005, when it was
approved by the Board of Education. Exhibit C BUT, Florence had a legally
binding contract in place during the relevant funding year.

J.  See also the FCC's Letter of January 16,2009, DA 09-86, to Scott Barash
Acting Chief Executive Officer, Universal Service Administrative Company,
stating:

“No Signed Contract (2004 and Beyond):No Legally Binding Agreement
(2003 and Before): Starting in 2004,USAC denied the validity of contracts
unless they were signed and dated by both parties. USAC also began to
distinguish between contracts and legally binding agreements. USAC based
its actions on language in the Schools and Libraries Fifth Report and Order,
which states that, for recordkeeping purposes, applicants and service providers
should keep" executed contracts signed and dated by both parties." Consistent
with the Commission's direction, contract guidance in formation posted on
USAC's website no longer requires a conlract to be signed and dated by both
parties.' Thus, USAC should not recover funding if there was a binding
agreement that was a binding agreement under state law.”
Exhibit D

Conclusion:

? Ratify means to confirm by expressing consent, approval,***
http:/dictionary.reference.com/browse/ratified+

27600 Chagrin Bivd., Ste. 265, Cleveland QOhio 44122
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Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

Florence is Requesting the Following Action by the USAC:

(a) Within 90 days or less Order funding for the telecommunications services
requested in the 471 Application, specifically FRN:1331087

(b) Set aside funds to totally fund Florence City School District ’s request.

Respectfully submitted,
R
N e ) Heoto<
Nathaniel Hawthorne ‘

District of Columbia Bar No. : 237693
27600 Chagrin Blvd., Ste. 265

Cleveland, OH 44122

tel.:  216/514.4798

e-mail: nhawthorme@telecomlawyer.com

Attorney for
Florence City School District

Cc: Florence City School District

27600 Chagrin Bivd., Ste. 265, Cleveland Ohio 44122
nhawthorme@telecomlawyer.com; www.telecomiawyer.com
Admitted: District of Columbia, Ohio, illinois
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Universal Service Administrative Company
' Schools & Libraries Division

Administrator’s Decision on Appeal — Funding Year 2005-2006

August 05, 2009

Nathaniel Hawihorne
Attorney/Consultant, Ltd.
27600 Chagrin Blvd., Ste. 265
Cleveland, OH 44122

Re: Applicant Name; - FLORENCE CITY SCHOOL DISTRICT
Billed Entity Number: 128014
Form 471 Application Number: 481239
Funding Request Number(s): 1331087
Your Correspondence Dated: July 23, 2009

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division (SLD) of the Universal Service Administrative Company (USAC) has made its
decision in regard to your appeal of USAC's Funding Year 2005 Commitment
Adjustment Letter for the Application Number indicated above. This letter explains the
basis of USAC's decision. The date of this letter begins the 60 day time period for
appealing this decision to the Federal Communications Commission (FCC). If your
Letter of Appeal included more than one Application Number, please note that you will
receive a separate letter for each application.

Funding Request Number(s): 1331087
Decision on Appeal: Denied
Explanation:

e The record shows that Florence City School District did not have a contract in
place at the time of submission of the Form 471. The Purchase Order: 06-000654
that was submitted by the District in lieu of a contract, in response to a USAC
request for a copy of contract was awarded on January 17, 2006. On appeal, you
stated that the contract was awarded on February 3, 2005 and approved by the
Florence Board of Education on March 8, 2005. The contract award date of
February 3, 2005 is before the allowable contract date of February 14, 2005,
which is a violation of program rules. Also, the contract approval date of March
8, 2005 is after the Form 471 certification postmark date of February 17, 2005.
The rules of this support mechanism require that applicants must sign and date a
valid contract prior to certifying the Form 471. '

100 South Jefferson Road, P.O. Box 902, Whippany, New Jerscy 07981 -
Visit us online at: www.usac.org/'st/



» SLD has determined that, at the time you submitted your Form 471 application,
you did not have a signed contract for services in place with your service
provider(s) for services other than tariffed or month-to-month services. FCC rules
require that applicants submit a completed FCC Form 471 "upon signing a
contract for eligible services." 47 C.F.R. § 54.504(c). The FCC has consistently
upheld SLD's denial of Funding Request Number(s) when there is no contract in
place for the funding requested.' The FCC Form 471 instructions under Block 5
clearly state that you MUST sign a contract for all services that you order on your
Form 471 except tariffed services and month-to-month services.” You did not
provide evidence with your appeal that, at the time you signed your Form 471,

you had signed a contract for eligible services. Consequently, SLD denies your
appeal.

If your appeal has been approved, but funding has been reduced or denied, you may
appeal these decisions to either USAC or the FCC. For appeals that have been denied in
full, partiaily approved, dismissed, or canceled, you may file an appeal with the FCC.
You should refer to CC Docket No, 02-6 on the first page of your appeal to the FCC.
Your appeal must be received or postmarked within 60 days of the date on this letter.
Failure to meet this requirement will result in automatic dismissal of your appeal. If you
are submitting your appeal via United States Postal Service, send to: FCC, Office of the
Secretary, 445 12th Street SW, Washington, DC 20554, Further information and options
for filing an appeal directly with the FCC can be found in the "Appeals Procedure"
posted in the Reference Area of the SLD section of the USAC website or by contacting
the Client Service Bureau. We strongly recommend that you use the electronic filing
options.

We thank you for your continued support, patience and cooperation during the appeal
process.

Schools and Libraries Division
Universal Service Administrative Company

cc: Brian Holley

! Request for Review by Waldwick School District, Schools and Libraries Universal Service Support
Mechanism, File No. SLD-256981, CC Docket Nos. 02-6, Order, 18 FCC Red. 22,994, DA 03-3526
(2003). _

? See Instructions for Completing the Schools and Libraries Universal Service, Services Ordered and
Certification Form, OMB 306(-0806 (October 2004) at page 20.

100 South Jefferson Road, P.Q. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac ong/st/
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Florence City Schools
Request for Proposal - Web-basad Communications System

EXHIBIT A

OFFEROR REPRESENTATIONS AND CERTIFICATION

The undersigned hereby affirns that:

HeiShe ig a duly authorized agent of the offeror (corporate or other authorization
confirmation may be requested prior to final contract execution).

He/She has read and agrees to the complete solicitation, including any and ail
amendments issued pursuan! to Section 6.5,

The offer is being offered independently of any other offerors and is in full
comp_liance with the collusive prohibitions of the State of Alabama. The offeror
ceriifies that no employee of its firn has discussed, or compared the proposal

with any other ofteror or District employee, and has not colluded with any other
offeror or District employee.

The ofieror will accept any awards made to it as a result of this Solicitation i the
acceptance is made within 120 calendar days after the proposal due date.

| hereby certity that | am submitting the following offers as my firm's proposal. |
understand that by virtue of executing and returning with this proposal this required
response form, | further certify full, complete, and unconditional acceptance of the
contents of this solicitation (except as may be noted in the offer). [ aiso agree to be
bound by any and all specifications, terms, and conditions, contract document, accepted
offar and other decuments of this solicitation.

Submitted by: Marge Abrams Title: Yice President

Company Name: Edline

Address: P O Box 06290

City __ Chicago State: 1L ZIP:60606  Telephone No.: 8O0 491 0010
Fax, _ 312 236 7251 E-Mail Address: _erate@edline. con
By: ’42?4 it fcﬁbp\ Date: _02-03-2005

ManuatSignature of Agent(s)

NOTE: If a joint venture, each separate party must provide a complated certification

form.

thecemmn VHimmn Deacidant
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Florence City Schools

Request for Proposal ~ Web-based Communications System

EXHIBIT B
PRICING SCHEDULE

;i:.uﬂ?’:cr}rlal f.;a:u $A2i| be listed In this 1able (or (he proposal 1o be cons/dergd. V;:ndor 2 res
ncludy zr;.:’t;;édper;:‘/;,mmzrzz 3::3'::0“:?“ tf::,ai,cosr far compistion of all aspects of the projecl as specified in this AFS myst
3 Used, wi escriptions ghven on o separate sheet i i fi
; ' e nacessary. in tho
includa the percetiage of ine listed coats thay apply 1a e~maif as oppased to ather servicos, If nl-'p”mb'c'-y e desctations,

ponsible for alf other evensac

] T 1 T——

; ! ; ! ‘One Time .
| Charges Cost Hours } Total Cost Total Cost PeF;cent | or

’ \Hour | Expected | Expected (not-to-exceedy E:J' ?l;? i Annual
J .’[ '9R€ "t charge
| : :

b

i Set-up and Instaliation | [
+ Other Supgort
| {describe) :

Annual Maintenznce ; I
! Training I i i :
" Software Cosis i ' T
i {describe) 1 i ‘
. Hardware Costs ‘ -
[ (hst) = i i
MOther System Costs
| {describe)
" Other Service Costs
: {descrbe)
" Tax (Ong-time Costs)
| Tax {Annual Costs)

'

: 9,368.80 L00% I i

’ !
i One-tma
] { Annual !

t Dpe-tme -
! b
i -
- Anpual

| Total One-time Cost
| (tax included)
I Tatal Annual Cost
! tax included)

f E—

Should the District apply for but not be approved for E-rate
int the amount specified, will you provide discounts to
match your estimates of E-rate above?

%M? Q'(g[“t“ #Edline is a complete web hosting

service. All costs associated
Authorized 5|9"'3th° with items mentioned on the pricing
02-03-200% chart are included in the web

hosting service.
Date

Vice rFresident

Title

Edline
Company Name

Page 28
RAFP No, 2005-1-TD



Florence City Schools
Request for Proposal ~ Web-based Communications System

EXHIBIT D
VENDOR LIST APPLICATION
(Subject ta any state and local Laws)
VENDGR NO. ]
AGGEPTA.NCE DATE: |
NAME OF COMPANY DATE Web site :
www.edline, com
Edline 02-03-2005 E-Mall address:
erate@edline.com

ADDRESS TO WHICH CORRESPONDENCE AND PURCHASE ORDER ARE TO BE MAILED:

P O Box 06290 , Chicago IL 60606

ADDRESS TO WHICH PAYMENT IS 7O BE MAILED TO- HOW LONG IN PRESENT
BUSINESS
Same S + years
TYPE OF ORGANIZATION: [ iF CORPORATION INDICATE WHICH STATE:
INDIVIQUAL  ( CORPORATION ) NON-PROFIT Delaware
NAME OF OFFICER'S, OWNER'S OR PARTNER'S AND CONTRACTS IN YOUR NAME:
1A) PREGICENT JORATHAN ADTamSs PRODUCTS ARE SOLD: T
181 VICE PRESIDEN Marge Ahrams DEUVERED  FOB: s6 FOB POINT
(C) SECRETARY INVOIGE TERMS {men, nat 309
101 JREASUREA
ETMNNER'S - PARINERS TNET WORTH. j
PEASON AUTHORIZED TO SIGN 8108, OFFERS, AND CONTACTS IN YOUR NAME
. MANE [ __OFFICIAL CARPACITY T — TEL.NO, I‘“ FAX MO
Harge ASrama Vice President (8O0 431 ODIG | 32 235 SI13)
Jay Alcer IVice Presideng 1800 401 0010 1312 236 704
LIST TYPE OF EQUIPMENT, SUPPLIES, MATERIAL, AND/OR SERVICES ON WHICH YOU DESIRE TO
RECEIVE BIiD SQLICITATIONS:
OESCRIPTION
Wb HKosting
“TYPE OF BUSINESS
— CATEGORY (CRECK ONE] ; BUSINESS ENTERPAISE
MANUFAC TURER REGULAR DEALER T SMALL BUSINESS MINQRITY
{GERVICE ESTABLISHMENT ) SURPLUS DEALER | WOMAN OWNED
CONSTRUCTIOM CONCERN _ | OTHERS
WHOLESALE CERTIFIED: yes It yes attachferm n2
SIZE OF BUSINESS:
OTHERS AVERAGE NUMBER OF EMPLOYEES.

I cartly nal the nformatan supplied hargin 18 rfonegt and lNamo: Marge Abrams

asither tha Apphcant nor any person in any connection with the =0 = Vicw Peesident

apphcant as a pancipal of officer, 3o 1as as is known, i§ now ] = T oyey

Jebarred. suspanded or cthenwse declared inghgible by any 1‘ FEIR or § 02-0593436
acy cf the Federal Government, agencies of the Stale of y Ticonse Number:

ag=ney . [Pkt { Business

Alabama or oy Florence Cily Schoak Qisticl. :

AUTHORIZED SIGNATURE: I

A___:’}_',LL’Z &bvw_—

Page 30
RFP No. 2005-1-TD




Your-Net Cost (after E-Rate) is $3;062.02.

The pricg ‘for Edline web hosting service for Florence City School District from July 1, 2005 through June
30, 2096 is 39,568_.80. Our research indicates that your previous discount rate was 68% (or 36,506.78).
Assuming that this is the correct Year 8 (2005-2006) discount, your net cost wounid be $3,062.02.

Applicant's Name

Florence City School District
Year 8 Form 4704 155990000533920
Requested Service Iaternet Acceas — Web Hosting
Service to be provided Edline Web Hosting Service
Inidal Term of Service July 1, 2005 to June 30, 2006
Years of Service Up to 3 years at thus price
Number of Schools T -
Student Enrollment ‘ Up to 4300 students
Cost of Service $9,568.80
Ineligible Services None (0.00%0)

Anticipated Year 8 Discount  68%

Net Cost after E-Rate  $3,062.02

To select Edline as your web hosting provider, please fax & signed conmact to 312-236-7231.
wwu—r.ﬁ._!_x_'ne,g_qt_u '

T.800.491.0010

F.J312.236.79251

SPIN 1430117282
ECCRN 0011861283

-. websites. All content st b

Please Note: wmh:-&hgﬁummm“mamﬁdemfuuhml
wbliswdammdodbyduam.

40of7
% Edliner SPIN 143027282 — Phone 800.491.0010 — Faz 3122367251 — FCCRN 0011861283 Page 40
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41 Wnlormation

. RuraliUrban: Uipan

. Student Couni: 425
. Discount: 80%%

. Pre-K/Aduit Ed/Juy:

O~ &a LD

10. Alt Disc Mech:

Schaol Name: HIBBETT SCHOOL
. Entity Number: 39588
- RuralfUrban: Urban

. Student Count: 600

. Discount: BO®,

. Pre-K/Adult Ed/Juy:

I.D\J-hmm:-

10. Alt Disc Mech:

. School Name: RICHARIS CENTER
- Entity Number: 16030273 NCES:

. Rural/Urban: Urban
. Student Count: 0

. Discoum: 73%

. Pre-K/Adult Ed/Juy:

(1o RS O LIRS B VI

10. All Disc Mech:

. Entity Number: 35589
. Rural/Urban; Urban

. Student! Count: 451

. Discount: 90%

. Pre-K/Adult Edrduy;

FEE TR G R 7L B O I

5. NSLP Students: 313
8. Weighted Product; 340

5. NSLP Students: 432
8. Weighted Product: 480

5. NSLP Students; 0
8. Weighted Product: 0

5. NSLP Students: 417
8. Weighted Product: 405.9
10. Alt Disc Mech:

8. NSLP StudentsiStudents: 73.647%

NCES: 10 15300 1564

6. NSLP Students/Students: 72.000%

6. NSLP Students/Students:

School Name: WEEDEN ELEMENTARY SCHOOL
NCES: 10 15300 0535

6. NSLP StudentsiStudents: 92.461%

Page 3 of 7

B —

Block 5: Discount Funding Requesi(s)

FRN: 1331087 FCOL Date:

10. Original FRN:

11. Category of Service: internet Access

12. 470 Application Number: 155990000533920

13. SPIN: 143027282

14. Service Provider Name: Edline LLC

15a. Non-Contracted tarfted/Monih to Month
Service:

15b. Contract Number: N/A

15¢. Covered under Stale Master Contract:

15d. FRN from Previous Year:

16a. Billing Account Number: 256-768-3000

16b, Muitiple Billing Account Numbers?:

17. Allowable Contract Date: 02/14,2005

18. Contract Award Date: 02/16/2005

i19a. Service Start Date: 07/01,2005

0b. Service End Date:

0. Contract Expiration Date: 06/30/2008

21, Attachment #: 471-11-YrB-Alt1

122, Block 4 Worksheet No.: 700831

23a. Monthly Charges: §.00

3b. Ineligible monthly amt.: $.00

23¢. Eligible monthly ami.: $¢.00

>3d. Number of manths of gervice: 12

P3e. Annual pre-discount amount for engible recurring charges ( 23c x 23d): $0.00

23§, Annual hon-recurring (one-time) charges:

9568.9

23g. Ineligible non-recurring ami.: 0

23h. Annual pre-discount amount for eligible non-recurring charges 23f - 23g): $9,568.80

531, Total program year pre-discount amount { 23e + 23h): $9,568.80

23j. % discount {from Block 4}: 73

k. Funding Commitment Request { 23 x 23j}: $6,985.22

’ o S e T P = l12
hup:/wawvw sluniversalservice.org/ FY3_Fornd71/FYS 471 Printlnie.asp PFormd711D=48

Block 6: Certifications and Signature

20&EatDis... /2272007
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5 yr e S
Avg 22 07 32 Sap Oabbie daguetie

256-768-3005

T ———
.
FLORENCE §
C1TY

|sCHOOLS

COMMITMENT TO |
EXCELLENCE i

Florence Sity Scheols
41 Riverview Orive

Florerce Al 333134 o Dr. Kendy Belrends
Fromu  Charlonte Carr 7 Brian Holley
<endy Serrends. Ed.0 Re: Technology Purchases

Sirasintencer | Daze: March 1, 2005

Tzepnsne (256) 788300
Fazs:mike {258) 768-3006

www.fcs k12 al.us

Technology Bids

(1) An RFP was sent out for an emai] and web development hosting service. The resulis
were as fotlows:

REP 2005-1-TD Bid #6350

Vendor Package Price
Gazyle, Net Student email _510,800.00
Ediine_ . Web hosting service $9.568.80
ITS Student email/web hosting  $55,150.00
SchoolCenter ‘ Student email/web hosting 518,100,060
SchoolSites Srudent emailiweb hosting  $23,950.G0

While pricc was the primary concer, other factors were considered. Guggle.Net has tae only CIPA-
compliant student email package on the market  Edline has the most comprehensive and casy o use
web hosting service the committee reviewed, Also, both services are fully E-rate discountable. If
approved, we will receive a 73% discount on the above costs. The committee rec?nznzcnds the
purchasc of Gaggle Net and Edline to jointly satisfy the requirements of RFP 2003-1 -TD.

WWe are requesting 3pp|—n\r;ﬂ of Gagg‘(‘.NEt 3ﬂd Edline far Bid #650. in the amouint Of 320,36830.




Aug 22 67 02.50p Debrie Jaguells JE6- 7633005 .2
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Federal Communicationy Commission
Washington, D.C. 20554

January 186, 2009
DA 09-86
Mr. Scott Barash
Acting Chiefl lixecutive Officer
Universal Service Administeative Conipany
2000 L Strect, N.W,
Suite 200
Washington, DC 20036

Re: Schools and Libraries Program, WC Ducket No. 02-6
“lable O recovery issues

Dear Mr. Barash:

'I_‘his letter responds 10 the outstanding poliey issues regarding recovery of funds in the schools and
hb'ranes universal service program, also known as the C-rate program, en which USAC has sought formal
guidance. On March 8, 2006, USAC submitted 2 memorandurn praposing action regarding schools and
libraries commitment adjustments and funds recoveries. In that memorandum, USAC submitted lists of
reCovery siuations in a table format: Tables A, B, and C.' Table C contained scenarios that were not

specifically addressed in the Sehaols and Libraries Fifth Report and Order, and USAC had proposed to
seek recovery for the violalions fisted in Table C.

Those Table C scenarios are ovtlined in the attuched chart. The chart provides our guidance as to when
recovery shauld oceur. Generally, we agree with USAC’s recommendations ro process recoveries for the
scenarios listed. However, in certain instances we believe that recovery might nat be appropriate for
particular factual situations, as explained in delai) below and as nated on the chart.

Children's Tnlernet Protection Act (CIPA) Violatipns: USAC reconunended complete recovery in every
instance in which the apphicant did not comply with all CIPA requirements, which require a school or
library to certil’y that it s enforcing 3 policy of Internet safety that includes measures 10 block or filter
Intemet access for minors and adults to certain visual depictions.? We note, however, thay, in certain
instances, although the applicant may not have been in technicat compliance, there was substantial
compliance with the spirit of the CIPA requirements. For example, an audit found that Littdc Rock
Schoo! District (Little Rock) was not in compliance with the CIPA requirement to have in place an

! Table A contained seenavios that were specifically addressed in the Schoolr ard Libraries Fijth Report and Order
and in which there was a specifie reference in the Schools and Libraries Fourth Report and Order as o the party
from whom recovery should he directed, Table B contained scenarios that were spegiﬁcally addressed m'lhc '
Schools and Libraries Fifth Report and Order, but did nol have a specific refcrencc in the Schooks (m.d IJ’)'WHH?S
Fourth Repart and Order as to the party from whom rccovery s.hould be directed. See Schools and Leng;e; 15308
Universal Service Sepport Mechanism, CC Docket No. 02-6, Fifth Report and Order and Qrdcr, 19 FC CC&‘ LS80 1
(2004} (Schoots and Libraries Fifih Repat and Order); Federa!-State Joint Beard on Universal ;S';g;lcgbm. acke
Nos. 9645, 97-21, 02-6, Ovder an Reconsideration and Fourth Report and Order, 19 FCC Red 15252 € )
(Schools and Libraries Fourth Report arnd Order).

2 Lo 37 CACI §54.520).



"

Internet sal";t;' palicy that addressed measures designed to restrict minors” access to harmiful materials.
Although" Littde Rock’s Internet safety policy did not address this point, Little Rock did have in place an
Internet filter that restricted minors' access to hamful materials, In this case, recovery is not waranted.

Services Delivered to an Entity Not Listed on the FCC Form 471 USAC recommended complete
recovery in every instance in which services were delivered to an entity that was not listed in the
applicant’s FCC Form 471, Pursuant to the Commission's direction in its Bishop Perry Order, however,
USAC has altowed applicants to modify their FCC Forms 471 for clerical and ministerial errors.”
Accordingly, an applicant first must he given an opportunity 1o show that the amission of such entity

from the FCC Form 471 was a ministerial or clerical error. If such entity would otherwise be eligible,
then recovery 1s not warranied.

No Signed Canuact (2004 and Beyond); No Legally Binding Agreement {2003 and Before): Starting in
2004, USAC denied the validity of contracts unless they were sigaed and dated by both partics, USAC
also began (o distinguish between contracts and legally binding agreements, USAC based s nctions an
language in the Schiools and Libraries Fifth Report and Order, which staies that, for recerdkeeping
purposes, applicanms and service providers should keep “executed contracts, signed and dated by both
parties.”™ Consistent with the Commission's direction, contract guidance information pasted on USAC's
website no longer requires a contract 10 be signed and dited by hath partics * Thas, USAC should not
recover funding if there was a binding agreement that was legal under state Jaw.

Bauipmen: Not Utilized: USAC recommended recovery in every instatce in which equipment was not
wiilized: for example, the equipment was installed but not connected Lo any computers, or some
equipment was still in its original packaging and had not been instalied. There could be situations that
would justily a decision 10 nol recover funds. For example, in one of the audits, Brownsville h?d'e.pendcm
School District delayed instllation of ail equipment due 1o haman resource limitations, but anticipated
that very shortly alt of the equipmunl would be installed. In this instance, if the cquipment was
subsequently installed, recavery would not he warranted.

isi i Vv inistrator i Parry Middle School, et
1 See Reques for Review of the Decision of the Universal .‘mn.u.e A‘ri:mm.m i hyoflf‘_hf(‘g’ 5 :_' ?l FOC Red 5316
al., Schools and Libraries Universal Service Suppart Mechanizim, CC Docket No. 02-6, Order, 21 'L 5

(2006) (Bishop Perey Qurder).
1 Schools and Libraries Fifth Report and Order. 19 FOC Redd 2t 15324, para. 43,
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Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865,;fax:216.472.8184; toll free 877.514-4795

Electronically Filed APPEAL and REQUEST FOR WAIVER

August 12, 2009

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of the File No. SLD -
Appeal of the Decision of the

Universal Service Administrator by
Florence City Board of Education

R T T

R

CC Docket No. 96 - 45

Federal-State Joint Board on

Universal Service

Changes to the Board of Directors of

The National Exchange Carrier
Association, Inc.

vv‘v—.«vvv

CC Docket No. 97 - 21

This is an appeal from a decision by the USAC issued on August 5, 2009.
(i) Administrator’s Decision on_Appeal [Attached hereto]

Form 471 Application Number: 481239

Funding Year 8: 07/01/2005-06/30/2006
Billed Entity Number for district: 128014
Date of Funding Denial Notice: August 5, 2009

Date of Appeal: August 12, 2009

(2) SLD Contact Information

Dihanne Westfield
Florence City Board of Education

27600 Chagrin Bivd., Ste. 265, Cleveland Ohio 44122
nhawthorme@telecomlawyer.com; www.ielecomiawyer.com
Admitted: District of Columbia, Ohio, lllinois




Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;1ax:216.472.8184; toll free 877.514-4795

541 Riverview Dr

Florence, AL 35630
Tel. (256) 768.3066
Fax, (256)768.3009

(3) Funding Request Numbers Appealed

FRN 1331087

(4) USAC’s Reason for Funding Denial

“The record shows that Florence City School District did not have a contract in
place at the time of submission of the Form 471. Theé Purchase Order:0 6-000654
that was submitted by the District in lieu of a contract, in response to a USAC
request for a copy of contract was awarded on Januaryl 7,2006. On appeal you

+ stated that the contract was awarded on February 3, 2005 and approved by the
Florence Board of Education on March 8, 2005, The contract award date of
February 3, 2005 is before the allowable contract date of February1 4,2005,which
is a vinlation of program rules. Also, the contract approval date of March 8, 2005
is after the Form 471 certification postmark date of Februaryl7, 2005. The rules
of this support mechanism require that applicants must sign and date a valid
contract prior to certifying the Form 4717

(5) The USAC unreasonably and unlawfully relied upon DA 03-3526 (2003) in
reaching its decision to deny the Appeal

(6) Facts, Law and Argument

Facts;

A. The e —rate Year in question for this FRN, 1331087, was Funding Year 8:
07/01/2005-06/30/2006;

B. The Service request from the vendor was Web hosting service;

C. The date on the contract was “02-03-2005"; Exhibit A (Pages 27-30)

D. The Allowable contract date was “02-14-2005”; Exhibit B

E. The Florence Board of Education approved the contract and purchase
price for Edline on “03-08-2005; Exhibit C

Law:

A. This issue raised by USAC herein was conclusively discussed in the FCC’s
Order in Richmond County School District, CC Docket No. 02-6, DA 06-
{265, Released: June 13, 2006. {File Nos. SLD-451211, 452514, 464649]

27600 Chagrin Bivd., Ste. 265, Cleveland Ghio 44122
nhawthorme@telecomlawyer.com; www.telecomlawyer.com
Admitted: District of Columbia, Ohio, Hliinois



Nathanie/ Hawthorne, Attorney/Consultant, Lid.

tel: 216.514.4798, fax: 216.514.4865,fax;216.472.8184, toll froe 877.514-4795

B.

In DA 06-1265 the FCC stated in Para 7 “Richmond County “technically
missed the propram deadiine for having a signed contract in place prior to
submission of its FCC Form 471, Richmond County had a legally

binding contract in place during Funding Year 2005 and before the vendor
began providing services*** while the Commission’s competitive bidding
rules are a central tenet of the E-rate program, and a tool for preventing waste,
frand, and abuse, the record contains no evidence at this time that Richimond
County engaged in activity intended to defraud or abuse the E-rate program.

The FCC went on to state “ good cause exists to waive section 54.504(c) of
the Commission’s rules, which states that an applicant for E-rate funding must
have a legally binding contract in place upon submission of its FCC Form
471. Para 8. DA 06-1265

. The FCC also stated “in Bishop Perry Middle School' ***, under certain

circumstances, rigid adherence to certain E-rate rules and requirements that
are “procedural” in nature does not promote the goals of section 254 of the
Act — ensuring access to discounted telecommunications and information
services to schools and libraries ~ and therefore does not serve the public
interest.” DA 06-1265

a. The USAC relies upon Waldwick School District, DA 03-3526 (2003)
in denying the Appeal. Such reliance was unreasonable. DA (3-3526,
a 2003 Order, is clearly distinguishable from the instant matter. The
FCC expressly stated that “Waldwick did not have a signed, binding
contract***”, 14 para 8 Here, Florence did have a binding contract
in place had a legally binding contract in place during Funding Year
and before the vendor began providing services

b. While DA 03-3526 (2003) was not expressly overruled, in latter FCC
Opinions/Orders it was implicitly and substantively overruled.

c. In DA 06-1265 the District had a legally binding contract in place
during the relevant funding years. That is what the Commission relied
upon, that is the distinguishing feature of the Order.

' See Request for Review of the Decision of the Universal Service Administrator by
Bishop Perry Middle School, Schools and Libraries Universal Service Support
Mechanism, et al,, CC Docket No. 02-6, Order, 21 FCC Red 5316, (2006) (Bishop Perry)
(directing USAC to identify and allow applicants to cure errors related to FCC Form 470
and FCC Form 471 filings and to enhance outreach to applicants in order to avoid
clerical, ministerial, and procedural errors)

27600 Chagrin Bivd., Ste, 265, Clevefand Qhio 44122
nhawthorme@telecomlawyer.com; www.telecomfawyer.com
Admitted: District of Columbia, Ohio, llinois
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