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(1) Administrator's Decision on Appeal [Attached hereto]

This is an appe:al from a decision by the USAC issued on August 5,2009.

02-(;,

CC Docket No,

File No, SLD -

CC Docket No.

481239
07/01/2005-06/3012006
128014
August 5, 2009

August 12, 2009

Dihanne Westfield
Florence City Board of Education

Date of Appeal:

Form 471 Application Number:

Funding Year 8:
Billed :Entity Number for district:
Date of Funding Denial Notice:

(2) SLD Contact Information

In the Matter oJ the )
)

Appeal of the DeCision of the )
)

Universal Service Administrator by )
Florence City Board of Education )

)
)
)
)

Federal-State Joint Board on )
Universal Service )
Changes to the Board of Directors of )
The National Exchange Carrier )

Association, Inc. )



Nathaniel Hawthornef Attorney/Consultantl Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; tollfree 877.514-4795

541 Riverview Dr
Florence, AL 35630
Tel. (256) 768.3066
Fax. (256)768.3009

(3) Funding Request Numbers Appealed

FRN 1331087

(4) USAC's Reason for Funding Denial

'''The re:cord shows that Florence City School District did not have a contract in
place at the time of submission of the Fonn 471. The Purchase Order:O 6-000654
that was submitted by the District in lieu ofa contract, in response to a USAC
request for a copy ofcontract was awarded on Januaryl 7,2006. On appeal you
stated that the contract was awarded on February 3,2005 and approved by the
Florence Board of Education on March 8, 2005. The contract award date of
February 3,2005 is before the allowable contract date of Februaryl 4,2005,which
is a violation ofprogram rules. Also, the contract approval date of March 8, 2005
is after the Fonn 471 certification postmark date ofFebruaryl7, 2005. The rules
of this support mechanism require that applicants must sign and date a valid
contract prior to certifying the Form 471"

(5) The USAC unreasonably and unlawfully relied upon DA 03-3526 (2003) in
reaching its decision to deny the Appeal

(6) Facts, Law and Argument

Facts:
A. The e -rate Year in question for this FRN, 1331087, was Funding Year 8:

07/01/2005-06/30/2006;
B. The Service request from the vendor was Web hosting service;
C. The date on the contract was "02-03-2005"; Exhibit A (Pages 27-30)
D. The Allowable contract date was "02-l4~2005"; Exhibit B
E. The Florence Board ofEducation approved the contract and purchase

price for Edline on "03-08-2005; Exhibit C

Law:
A. This issue raised by USAC herein was conclusively discussed in the FCC's

Order in Richmond County School District, CC Docket No. 02~6, DA 06­
1265, Released: June J3, 2006. (File Nos. SLD-451211 > 452514, 464649]

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawthorne@telecomlawyer.com; www.telecomlawyer.com

Admitted: District of Columbia, Ohio, JJJinois



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798. fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

B. In DA 06-1265 the FCC stated in Para 7 "Richmond County 'technically
missed the program deadline for having a signed contract in place prior to
submission of its FCC Fonn 471, Richmond County had a legally
binding contract in place during Funding Year 2005 and before the vendor
beg,Ul providing services"+- while the Commission's competitive bidding
rules are a central tenet of the E-rate program, and a tool for preventing waste,
fraud, and abuse, the record contains no evidence at this time that Richmond
County engaged in activity intended to defraud or abuse the E-rate program.

C. The FCC went on to state" good cause exists to waive section 54.504(c) of
the Commission's rules, which states that an applicant for E-rate funding must
have a legally binding contract in place upon submission of its FCC Form
471. Para 8. VA 06-1265

D. Tht:: FCC also stated "in Bishop Perry Middle School' "'**, under certain
circumstances, rigid adherence to certain E~rate rules and requirements that
are "procedural" in nature does not promote the goals of section 254 of the
Act - ensuring access to discounted telecommunications and information
services to schools and libraries - and therefore does not serve the public
int€:rest." VA 06-1265

a. The USAC relies upon Waldwick School District, DA 03-3526 (2003)
in denying the Appeal. Such reliance was umeasonable. DA 03-3526,
a 2003 Order, is clearly distinguishable from the instant matter. The
FCC expressly stated that "Waldwick did not have a signed, binding
contract"·". /d para. 8 Here, Florence did have a binding contract
in place had a legally binding contract in place during Funding Year
and before the vendor began providing services

b. While DA 03-3526 (2003) was not expressly overrnled, in latter FCC
Opinions/Orders it was implicitly and substantively overruled.

c. In VA 06-1265 the District had a legally binding contract in place
during the relevant funding years. That is what the Commission relied
upon, that is the distinguishing feature of the Order.

I See Request/or Review o/the Decision o/the Universal Service Administrator by
Bishop Perry Middle School, Schools and Libraries Universal Service Support
Mechanism, et aI., CC Docket No. 02-6, Order, 2/ FCC Rcd 5316, (2006) (Bishop Perry)
(directing USAC to identify and allow applicants to cure errors related to FCC Fonn 470
and FCC Fonn 471 filings and to enhance outreach to applicants in order to avoid
clerical, ministerial, and procedural errors)

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawthorne@telecomlawyer.com; www.telecomlawyer.com

Admitted: District of Columbia, Ohio, Illinois



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216. 514.4865;fax:216.472.8184; toll free 877.514-4795

d. DA 06-1265 was decided on March 28, 2007. This was after
Waldwick.

e. In Requestfor Review oflhe Decision ofthe Universal Service
Adminislrator by Bishop Perry Middle School, Schools and Libraries
Universal Service Support Mechanism, et al., CC Docket No. 02-6,
Order, 21 FCC Red 53 I 6, (2006), the Commission chose NOT to
focus on "rigid adherence to certain E-rate rules and requirements that
are "procedural" in nature because it does not promote the goals of
section 254 of the Act"'"

f. Both Bishop Perry and Adams modified if not expressly overruled
Waldwick, DA 03-3526, a 2003 Appeal.

h. See also, Adams County School District 14, FCC 07-35,
Released: March 28, 2007, which states "although the Petitioners
missed the deadline for evidencing a signed contract, they had legally
binding contracts in place during the relevant funding years." And,
"these mistakes do not warrant the complete rejection of these
Petitioners' applications for E-rate funding. Importantly, these appeals
do not involve a misuse offunds." Paras. 9-10

A. The date on the contract was "02-03-2005"; Exhibit A [This is the date that
Edline sent the Contract to Florence.)

B. The Allowable contract date was "02-14-2005"; Exhibit B

C. The Florence Board of Education approved the contract and purchase
price for Edline on "03-08-2005; Exhibit C In other words the "contract
became legally binding on Florence on "03-08-2005, when Edline's offer
WllS accepted by the Board; Exhibit C

D. The relevant Funding Year 8 was 07/01/2005-06/30/2006;

E. Florence had a legally binding contract in place during the relevant
funding year.

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawihorne@telecom/awyer.com; www.telecom/awyer.com
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Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865jfax:216.472.8184; toll free 877.514-4795

F. The Administrator's focus on the contract approval date of March 8, 2005 and
that it is after the Form 471 certification postmark date ofFebruaryl7, 2005,
is unreasonable and not relevant.

G. The Administrator's focus on the Form 471 certification postmark date of
FebIUary17, 2005, is not relevant because the FCC has stated that it only
requires "some form of an agreement during the relevant Funding Year."

H. The contract was 'in place' during the relevant funding year because the
Florence Board of Education ratified2 the contract ON MARCH 8, 2005,
SENT TO THEM BY EDLINE on 02-03-2005. Exhibit A

I. Edlines' "offer" was signed by Edline on February 03, 2005. The offer was
not accepted by the School District until March 08, 2005, when it was
approved by the Board of Education. Exhibit C BUTt Florence bad a legally
binding contract in place during the relevant funding year.

J. See also the FCC's Leiter ofJanuary J6, 2009, DA 09-86, to Scott Barash
Acting Chief Executive Officer, Universal Service Administrative Company,
stating:

"No Signed Contract (2004 and Beyond):No Legally Binding Agreement
(2003 and Before): Starting in 2004,USAC denied the validity of contracts
unless they were signed and dated by both parties. USAC also began to
distinguish between contracts and legally binding agreements. USAC based
its actions on language in the Schools and Libraries Fifth Report and Order,
wbich states that, for recordkeeping purposes, applicants and service providers
should keepll executed contracts signed and dated by both parties. 1I Consistent
with the Commission's direction, contract guidance in formation posted on
USAC's website no longer requires a contract to be signed and dated by both
parties.' Thus, USAC should not recover funding ifthere was a binding
agreement that was a binding agreement under state law."

Exhibit 0

Conclusion:

2 Ratify means to confirm by expressing consent, approval,H.

http://dictionary.reference.comlbrowse/ratified+
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Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

Florence is Requesting the Following Action by the USAC:

(a) Within 90 days or less Order funding for the telecommunications services
requested in the 471 Application, specifically FRN:1331087

(b) Set aside funds to totally fund Florence City School District's request.

Respectfully submitted,

Na=tt=~ l-\~
Nathaniel Hawthorne

District ofColwnbia Bar No. : 237693
27600 Cha~iIl Blvd., Ste. 265
Cleveland, OH 44122
tel.: 216/514.4798
e-mail: nhawthorne@te1ecorolawyer.com

Attorney for
Florence City School District

Cc: Florence City School District

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawthome@telecom/awyer. com; ~. telecomlawyer. com

Admitted; District of Columbia, Ohio, Illinois
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Ulliversal Sen"ice Admbtistrath"e Company
Schools & Libraries Division

Administrator's Decision on Appeal- Funding Year 2005-2006

August 05, 2009

Nathaniel Hawthorne
Attomey/Consultant, Ltd.
27600 Chagrin Blvd., Ste. 265
Cleveland, OH 44122

Re: Applicant Name:
Billed Entity Number:
Fonn 471 Application Number:
Funding Request Number{s);
Your COITespondence Dated:

FLORENCE CITY SCHOOL DISTRlCT
128014
481239
1331087
July 23, 2009

After thorough review and investigation of all relevant facts, the Schools and Libraries
Division (SLD) of the Universal Service Administrative Company (USAC) has made its
deci$ion in regard to your appeal of USAC's Funding Year 2005 Commitment
Adjustment Letter for the Application Number indicated above. This letter explains the
basis of USAC's decision. The date of this letter begins the 60 day time period for
appealing this decision to the Federal Communications Commission (FCC). If your
Letter of Appf:al included more than one Application Number, please note that you will
receive a separate letter for each application.

Funding Request Number(s):
Decision on Appeal:
Explanation:

1331087
Denied

• The record shows that Florence City School District did not have a contract in
place at the time of submission of the Form 471. The Purchase Order: 06-000654
that was submitted by the District in lieu of a contract, in response to a USAC
request for a copy of contract was awarded on January 17,2006. On appeal, you
stated that the contract was awarded on February 3, 2005 and approved by the
Florence Board of Education on March 8,2005. The contract award date of
February 3, 2005 is before the allowable contract date of February 14,2005,
which is a violation of program rules. Also, the contract approval date of March
8,2005 is after the Form 471 certification postmark date of February 17, 2005.
The mles oftms support mechanism require that applicants must sign and date a
valid ,:ontract prior to certifying the Fonn 471.

100 Soum JetTl:rson Road, PO. Box 902, Whippany, New Jersey 07981
Visit us online at www.usac.orwsV



• SLD has detennined that, at the time you submitted your Form 471 application,
you did not have a signed contract for services in place with your service
provider(s) for services other than tariffed or month-to-month services. FCC rules
require that applicants submit a completed FCC Form 471 "upon signing a
contract for eligible services." 47 C.F.R. § 54.504(c). The FCC has consistently
upheld StD's denial of Funding Request Number(s) when there is no contract in
place for the fUnding requested. I The FCC Form 471 instructions under Block 5
clearly state that you MUST sign a contract for all services that you order on your
Form 47l except tariffed services and month-to-month services.2 You did not
provide evidence with your appeal that, at the time you signed your Form 471,
you had 3igned a contract for eligible services. Consequently, SLD denies your
appeal.

If your appeal has been approved, but funding has been reduced or denied, you may
appeal these decisions to either USAC or the FCC. For appeals that have been denied in
full, partially approved, dismissed, or canceled, you may file an appeal with the FCC.
You should refer to CC Docket No. 02-6 on the first page of your appeal to the FCC.
Your appeal must be received or postmarked within 60 days of the date on this letter.
Failure to meet this requirement will result in automatic dismissal of your appeal. If you
are submitting your appeal via United States Postal Service, send to: FCC, Office of the
Secretary, 445 12th Street SW, Washington, DC 20554. Further infonnation and options
for filing an appeal directly with the FCC can be found in the "Appeals Procedure"
posted in the Reference Area of the SLD section of the USAC website or by contacting
the Client Service Bureau. We strongly recommend that you use the electronic filing
options.

We thank you for your continued support, patience and cooperation during the appeal
process.

Schools and Libraries Division
Universal Service Administrative Company

cc: Brian Holky

I Request for Review by Waldwick School District, Schools and Libraries Un;versal Service Support
Mechanism, Fik No. SLD-256981, CC Docket )\05, 02-6, Order, 18 FCC Rcd. 22,994, DA 03-3526
(2003).
2 See Instructions for Completing the Schools and Libraries Universal Service, Services Ordered and
Certification Fonn, OMB 3060-0806 (Oclober 2004) at page 20.

------------
100 South Jefferson Road, P.O. Box 902, Whippany, Ncw Jcrsey 07981

Visit us online at: WWW.USBC_OrglSV



Exhibit A



Florence City Schools
Requesl for Proposal - Web·bll~ CommunIcations Syslem

EXHIBIT A

OFFEROR REPRESENTATIONS AND CERTIFICATION

The undersigned hereby affirms that:

He/She is a duly authorized agent of the offeror (corporate or other authorization
confirmation may be requested prior to final contract execution).

He/She has read and agrees to the complete solicitation, including any and all
amendments issued pursuanllo Section 6.5.

The oHer is being offered independently of any otheroHerors and is in tull
compliance with the collusive prohibitions at the State of Alabama. The oHeror
certifies that no employee of its firm has discussed, or compared the proposal
with any other offeror or District employee, and has not colluded with any other
offeror or District employee.

Address; __P:-.:O::...:::B.::o=.J:....:O:..:::6~2":.:;;,90=_ ~ _

Company Name: _E_d_li_n_e ~_~ _

Telephone No.: BOO 491 GOlO

Title: Vice PreSi.dent.

E-Mail Address:erate@edline.com

State:~ ZIP: 60606Chicago

Fax: "'-:,12 236 7251

,}
By: ~.:....f11.....:....:.."'.:....-;'--t.~uwc=::..........-_-:--_Date: 02-03-2005

Manu ignature of Agent(s)

City

The oHeror will accept any awards made to it as a result of this Solicitation it the
accl~ptance is made within 120 calendar days after the proposal due dale

NOTE: If a joinillenture, each separate party must provide a completed certification

form.

Submitted by:__Ma_'-.:&:.;e_A;...br..:8M:....;.s _

I hereby certify that I am submitting the following offers as my firm's proposal. I
understand that by virtue of executing and returning with this proposal this required
response form, I further certify fun. complete, and unconditional acceptance of the
contents of this solicitation (except as may be noted in the offer). 'also agree to be
bound by any and all specifications, terms, and conditions, contract document, accepted
offer and (,ther documents of this solicitation.



Floren~ City Schools
Request for Proposal - Web·based Communications System

EXHIBIT B
PRICING SCHEDULE

~t L parenllal e0513 '!:JI2I1l1e 1I"led In 1M, ,,,bl,, la, (h" p,apQ";JJ ra be CO""/d""1/1, VCf1<lor I!I ,.,spon"lble !!J' "I 0111., r';:.~
InCllidlng Ir;lvel, pO(' diem, "Ie, A "ol,'o-<J¥l;'ee" 101", co', 'or ccmpl"lIon 0' 111/ /J:!fpect!f 0' Ih" proJecl IfS "'peciIJ-:d In lhls liFP mll!ff

;I1!f0 be provld~d. T,.", (;I/)/c 511211 r,,. lJ!lec. "'ilh d'HcorlprJo"s gl""" an II :liepar/Jle ~heer 1/ IlOCC!f:li;lry. In rhos,.. df"Scl'prioll s,
Incrli"'" Ihe PUCOC"l.~'"olllle lI:lirerJ cO!lI" 111., ;Jpp,1' 10 ,;...m;J1/ ~u opposed 10 olhcr , ..rvlco" fI '~fJplfc..blc.

,
...._........--------.

........-.....'.-.
l- I -_-_~·~'_-':__.l~-, O_n_e-lime
,-- L,. ~ I L~_n_n~_a~I_:

;--··-----·~,·..-..-..-~---l-..-----, ~'-..----1--'--·-..------........-~ ....·--··-·p-r------~---.,--.
, !,. , P t' One Time,. ;. , ercen
: Ch ) Cost 'I Hours j Total Cost Total Cost J E.Rat!) I or
I arges \Hour Expected i Expected (not-to-exceed~ E" Ible i Annual ;
I : I J I 'Ig ; Char~'
i Set-up and lnstnUation I L I I --1=-==--.,:
: Other Support I l' L '
j (describe) -_._~___ _ l---- __-__,

Annual Millnlen<:-,nce , I ,i I ~ !._, ;
~Jnjng l~__-,-t- : '_
. Sofu.vare Cosrs i; I
j ldescnhe) ~-l.. I .. .~

, Hardware Cost:> I i 'r !
~IS1} __,,_ I f-----,-, .,,:

'l Other System Cl~sts i : lOO%
I

"b I ' <). SOR .110~escn eJ . u.. , \ __ _ --
, O:her SaNtee C'JS[S \

fJ£t1SCrtbe)
Tax (One-time Costs

!Tax ~_®~:.:O:::~;:.:.;IS:J---L::==

1Total One-time Cost
: (lax inCluded)
t Total Annual Cost
l (tax tncluqeCfl-

------...-------'---'1 One~
1 i I.-11- ....i-_ :-;----

--Ul I;Anru.ll ,
~d'lL. .l...1_---.--i----~,__. J

Should the Oistrlct apply for but not be approved for E~rate

In the amount Bpeclfled, will you prOVide discounts to
match your est&ma!Bs of E-rate above?

Authorized Signature

02-<l3-200S
Date

~Edline is 8 ~omplete web hosting
service. All costs associated
with ite~ mentioned on the pricing
chart are included in the web
hosting service.

,--------
Title

Edline
Company Name

RFPNc.2OQ5-1·TO
Page 28



Florence City Schools
Request for Proposal - Web-based Commun/clltlons System

EXHIBIT 0

VENDOR LIST APPLICATION
(Subjed to any state and 10000lla"s)

I VENDOR NO. I

\ ACCEPTA.NCE DATE: .
NAME OF COMPANY DATE Web .11.:

......... edline.colIl
Edline 02-03-2005 E.ftlIall addren:

erate@edline.com
ADDRESS TO WHICH CORRESPONDENCE AND PURCHASe ORDER ARE TO BE MAILED:

POBox 06290 Chicago It 60606
ADDRESS TO WHICH PAYMENT IS TO Be MAILED TO:

Same
TYPE OF OAGANIZATJON;

INDJVIQUAL (CORPORATION) NQN.PFlOfIT

HOW LONG IN PRESENT
8Us/NESS

Delaware

Paga30

BUS!NESS ENT:;PPRISE
SMAlL BUSINESS MINORI1'(

WOMAN OWNED

OTHE'RS

OESCRlPT10N

1
1 CERTIFIED: yes It yf:~ all~ch 10rm

------------ SIZE OF eUS1NESS;
AVERAGE NUMBER OF EMPLOYEES.

AUTHORIZED 31GNATURE:

.'1 -) Ii.' r"'i Ci.) If ().."lr{,I.-~ _
_.~--- ./

MANUFAC flif1ER REGULAR DEAl.ER

TYPE OF BUSI~ESS

. ' CAIEGORY (CHECK ONE)

I cet'oI~ ;n<:\1 rnc ,nrormnu;]r! $uppliod norein 1$ c:onect 8r1d NlHno: :-large Abr,1ms
"ellher Iha APpllcani no' "fly person 'Ln Ilny cormechon WI\h ltlc Tille- V· ? . 1
• .' 1 ." is"()w . tel: re~uentnppl,cJ.nt "!s it P(ll1C1Pill or o'flcor, so ill ElS IS hnOWh. . '1' .

tJeb''''';lU. $us;:.<lnr:led or cther.~.5e declorc~ inlilILglb1e by lIn~ l FEIN or SSN 0 _-(lJ936 )()
\Iget'lc:y et the? Feder,"!1 Go"e-rnmcnl. ag~ncles 01 Ille 5tolo 0 I 8usiness License Number:
AlaDilma 0101' Florence City School OiSlliCl. 1

(SERVICE E8 L\811SHMENT) SURPLUS DEALER
CON$TRUCnON CONCERN

-wf:'OlESAlE
onlEAS

RFP No. 2005-1··TO



The priCI; for Edlinc web hosting smricc for Florence City SChool District from July 1. 2005 through June
30, 2006 i:l S9,~68.80. Ow'rcsearch indicates that )'QUl" previtlU.1 di:lc:ount rate W'IIS 68% (or S6,506.78).
Assuming that this is the com:ct Year 8 (2005·2006) discoUDt, )'QUf net cost. would be S3,062.02.

Appticant'5 Name Florence City School DistriC't

Yeaz 8 Forrn.470# 155990000533920

Requested Service Internet Access - Web Hosting

Service to be provided Edline Web Hasting Service

Initial Term of Service Iuly 1,2005 to June 30,2006

Years ofService Up to 3 yeat3 at thi, price

Number of Schools 7 -

Student EnrollmellC Up to 4,300 S1Wi=lts

Cost of Se'l'Vice $9.568.80

Ineligible Services None (O.OO"IiI)

Anticipated Year g DiscauDt 68"1.

•

To select Ed1 i.ne as your web bOlting provider, please fu a signed. contr:l.ct tD 312·236-725 t .

www.edline&2!D

T.800.491.0010
F.312.236.725L
SPIN 1430272S:l
FCcRN 0011861283

SPIN l4lO212&2 _ P\lIin: 8OO.49l.00l0 -fu 3Il236.n5 I - FCClL"i 001\861213
Pa3e 40£7
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P 1 f7agc. 0

3. RurallUrban: Urban
4. Student Count: 425 5. N.SLP Students: 313 6. NSLP StudentsiStudents: 73.647%7. Discount: 80% B. Weighted Product: 340
9, Pre-KJAdult EdlJuv, 10. Alt Disc Mech:

1. Sc~ool Name: HIBBEn SCHOOL
2. EnlJIyNumber:39588 NCES: 10 153001664
3. RurallUrban: Urbal)
4. Student Count: 600 5. NSLP Students: 432 6. NSLP Students/Students: 72.000%7. Discount: 80% 8. WeIghted Product: 480
9. Pre-KIAdult EdlJuv: 10. AIt Disc Mech:

1, School Name: AICHI\RDS CENTER
2. Entity Number: 1603027 3 NCES:
3. Rural/Urban: Urban
4. SIuden! Count 0 5. NSLP Students: 0 6. N$lP Slud8ntslSludents;
7. Discount: 73% 8. Weighted Product: 0
9. Pre-KIAdull EdlJuv: 10. All Disc Mech:

1. School Name; WEEDEN ELEMENTARY SCHOOL
2. Enlity Number: 39589 NCES: 10 153000535
3. RurallUrban: Urban
4. Student Count: 451 5. NSLP Students: 417 6. NSLP Students/Students: 92.461%
7. Discount 90% 8. Weighted Product: 405.9
9. Pre-KIAdult EdlJuv: 10. All Disc Mech:
.~- -- ~~, .... .

'~'•• p - ...,..-, .......- ._~-.... ..-

Block 5: Discount Funding Requesl(s)

FRN: 1331087 FCnL Date: : : 110. Oriqinal FRN:
11. CateQorv of Service: Interne, Access 12.470 Application Number: 155990000533~20 ~
13. SPIN: 143027282 14. Service Provider Name: Edline LlC
15a. Non-Contracted tarIffed/Month 10 Month lSb. Contract Number: N!A
Service:
15c, Covered under Stale Master Contract: 15d. FRN from Previous Year;
16<1. BillinQ Account Number: 256·768·3000 16b. Mu/tiole Bill/no Account Numbers?:
17. Allowable Contract Date: 0211412005 18. Contract AW;Jrd Date: 02116;2005
9a. Service Start Dale: 07/0112005 h9b. Service End Dale:

120. Contract El\pirationDate: 0613012006
21. Attachment #: 471·11 -Yr8-AU 1 122. Block 4 Worksheet No.: 700831

3a. Monthlv Charaes: $.00 123b. lneliqlble monthly amt.: $.00

3c. Eliaible monttliv amI.: $0.00 23d. Nllmber ot months of service: 12
3e. Annualpre-discollnt amount tot ellqlble recurrlno charaes (23c x 23dl: $0.00

23t. Annual non-recurrtng (one-time) charges: 23g. Ineligible non-recurring amt.: 0

9568.8
23h. Annual ore-discount amount for eligible non-recurrina charaes ( 23f· 230); $9,568.80

23i. Total oroaram veer pre-discounl amount' 23e t 23h): $9.56880

123i. % dlscountllrom Block 4): 73
l23k. Fundinc Commitrnent ReQuest ( 2Si x 23il: $5.985.22

Block 6: Certifications and Signature

. . f' 4711FY l ' 471P" IT I' .. ·)f)fl)471ID-4gl')"'{()~E:\lDis.. 6/!2J2007hap:l/www.).l.ul11\.Cf.;abervlCc.orgfFY3_ "orl11'l . 0_ lin lrJ n.asr· (1 - ..... L.- .
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Dr. Kel1dy Behrends
Chado)ll~ C<:irT I 8riQn Liollev
Tcchnolog.y Purcha~es •
~hrch I. 2[)O.s

256-766-3DO~~ ~l. 1

TechnoloJ!Y Bids

([) An RFP was st"llt out for an email and web development hosting :>ervil:e. TbL: results
were as follows: ..

RFP Z005-I-TV Bid tt6SQ

Vendor
GaSglC.:'-ICl
Ed line
_.~.-~--_.- -..,--_._------'""'._~.-_.
ITS
SdlOc>lCen tcr
SchoolSilcs

Package
8tl1dent email
Web hosting service
Student email/web hosting
Student email/web hosting
Student email/web hosting

Price
SI0,800.00
59,568.80
555.\00.00
$18.100.00
S23,950.0n

While price was the primary concern, ocher factors were consider~d. Gaggle.Net has 6e only CiPA·
compliant 5tudent email ?3.Ckage on the market Ed1ine has the most comprehensive and easy to use
web h051ing ser..ice the committee revie..... ed, Also. both services arc fully E-rate discountable. If
approved, W(· will recei ....e a 73% discount on [he aoo,,"e Co~IS. The committee recommends tbe
pu.chasc of G:lggle.N~t ;)nd Edline to jointly sati~fy lhc require merIts of RFP 2005- \ -TO.

We arc n:q (Jesting :lpprovil\ of Gagglc.~etand Edline for Bid #650. in the amount of $21>-168.80.
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Total Technology Requests S21l,J68.80
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Federal COll'ununicaHon:; Commission
Washington, D.C. 20554

Januar) 15.2009

DA 09-86
Mr. SCOl! Harasn
Acting Chief Executive Officer
Universal Service Administrative Company
2000 L Slrect, N.W.
SLlilC 200
W<'\shinglon. DC 20036

He: Scho('l" nnd Libraries Program, we Docket No. 02-6
''T;lIJI~ en rcc;ovcry i~sucs

D~ar Mr. Bnrilsh;

~hjs I.cuer ~esponds to ~hc oll!slanding policy i,sSlles regarding recovery of funds in the ,schools and
i1b:anes unlv,~rsar sen'Ice program, also known as the E.-nIle program, on which USAC hu~ soughl formal
~Ulda~ec. Or, ~llrch 8, ~006, USAC submilted a memorandum pr<Jposing action rega.rding schools lind
hbrnnes COl1llTIlrJncnt ",dJllstmenls and funds recoveries. In lhat Illemorandum, USAC submiued lists of
recovery slt\lillions in II table form,lI; Tables A, D. and c. 1 Table C conlllined scenarios thill were not
specifically addressed ill the Sch/joh al/{l Libraries Fifth Reporr and Order, and USAC had proposed to
seek recovery for the violations listed in Table C.

Those Table C scenalios are outlined in the auuched chan. The ch~n provides Qllr guidllnce as (0 when
recovery ~houJd occur. Generally, we agree wilh USAC's r«:ornmcndations to process recoveries for the
SCemtl10S listed. However, in certain installces we beJiev~ thal recOVctry might nor be ::Ippropriale for
pllrticuJar fu(tual sillHltiomi, a:I explained in delail below and as nOled on the chart.

Children's Tnlcmel Prolcction.Ac( (CIPA) VioIMiOLlS: USAC recorlullcnded complete recowry in e~l;ry

instance in which the llpplicHllt did not comply with all CIPA requiremenL.>;, which require Ii school or
library (0 cer(iry lllat i( is enforcing a policy of Inlernel safety thlll include.s mellsun~s to block or filter
lntemet uc~~s for minors and lldult~ 10 certain vi~ual depiclkllls.' We note, however, thai, in certain
instances, although the applic~tnt may not have been in technical compliance, lhere was substantial
compliance with tbe spirit of the elFA requirem0nls. For example, an audit found thai Little Rock
School District (Little Rock) was not in compliance wilh lhe CIPA requirement to have in place an

I T(\blc A contained s<;,:cnal'io~ thal were specifically atltlres!iCd in the School.r and LiuroTi... Fijth Rep(lrI ufI(i Order
lind in which there \Va~ a specinc reference in the School: alld l,ibrar;es Fourth Repo.rt.. em! Order ns Io.the party
from whom recovery should he directed. Table ncontained scenarios .thal were spe:lflcalJy addressed lJJ.lhc .
S<;lJools (Ina' Libraries Fifih Report and Order, but did not have a speclflc ~eferencc In me Schoo/.f (lJuJ /..JIJ:ilrr<,~
FOllnlt Rep.m and Ordrr a.~ to the party from whom recovery should be duected. Set'! Schoolr (/fId Li.br{lrt~J
UJ1il'£'rsa{ ServicE' Sttppo,.t MecJul!1ism, CC Docket No. (}'2Ai, Fiflh Repnrt and Order and Order, J9 FCC R:d 158~8,
(2004) (Schools Qnd Libral'ieJ' Fifrh Repo)1 and Ord~r); F"ederal-SrOl£> Jninl Boord an Umversal Semel', CC Doc el
Kos. 96-45, 97-21, 02-6. Order on RcconsirleraliOll and I-'ourth RepDrt and Order, \9 FCC Red 1525'2 (2004)
{Scllool." am} UbrOJ'ies Fourth Reporl and Order).

2 S~e 47 CLR. ~.5~.'t21).



Internet sar~ty policy that Hcldre.%ed mea~ures designed to restrict minors' access to harmful materials.
Although Little Rock's Internet safety policy did not address this point, Little Rock did have in place an
Internet filter that restricted minors' acc('.ss to hannful materials. In this case, recovery i:" not wamuuoo,

Services Delivered to 011 Entitv Not Listed on the FCC Form 471: USAC recommended complete
recovery in lwe-ry instance in which services were delivered to an entity tl1<1t was not liSled in the
aprlicalll' .... FCC Form 471, Pursuant to the Commission's direction in its Dishop Perry Order. howev~l',
USAC ha:s nllowed ;lpplictlms to modify their FCC Forms 471 for clerical and ministerial errors,J
Aecordingly, nn applicalll first must he given nn oppmtunity \0 show that the omisslon of such enlity
t'rom thl:: FCC Form ,171 was a mill1l;tcrial or clerical en'or. If such clltiry would otherwise he eligible,
then recovery is tlot wan'anted.

No Signc-(:L~~m\.u:.~!.(:2004 and Beyond); No Legally Binding Agreement (2003 and Ikfore): Smrting in
2004, USAC denied the vulidily of commcr!:; unless th~y were signed and duted by b011l p;;ll1ic:". USAC
also began to disringuish bdween COnlf<'lcts .md legally binding agrcemenls. USAC bllsed il~ actions on
language in the Schools (lilt! Libr(/rie,~Fifth Rep0l'lllnd Order, which slales that. for recon.ike~·,pillg

purposes, applicalHl' i.lI1d service providers should ke;::ep "cxel.:utcd contracts. ::;igncd and dated by both
parties."~ ConsiMelll with the COlllmi1>sion'l' direction, contract g\lidance information posted on USAC's
website no longer rcqllires a contract to be signed ,md dated by hoth pmtics S Thus, USAC should ilL'!

recOvc.r funding if !h~l\.: was a binding agrcemenl thm was legal \Inder state law.

1iqillDmcnl..bJ:)LLltilizcd~ USAC recommended recovery in every instwil.::c in which cquipmcllI was not
ulil1/.ed: for e.xal)lp1e, the l2''lllipmem was instaJled bllt 1101 conn('cted lQ J.ll1Y computers, or ~ome
e\juipment was l'till itl ill' original packaging <1nd had not bcc,n instulled. Thc,:e could be s~tua1ions that
wouldjllstify ~\ <.Jcci~ion to not recovel' funds. Fol' cxample, Il1 one offhe aU<.J.JI'S: B~()\lmSVIHe lI~d~pendcnt
St:hool Districl dclay~d inSlullatlon of .,JI eq\JipmCll( due lO humall resource 11111l(atl~ns,but nntlclp<llcd

that yery shol'lly all of rhe equiprnclJl would be installed. In this insr.lIlce. if the cqU1pment was
~il1bscql1elltly insl<Ilktl, recow~ry would not h('. wnrrnntcd.

, See Rcq14~~~t'l'iew of the Decision ~f rll~ Ullh:I!~~1 il!n~iC(f ~~"g~~,~::{~,:,~~;t~fr::::i l~i~~!~~~I~:~~'6et
ai., Sr.,·lwols 11nd Libra,.j.~.~ Univer.wJ S(f,.VLCf ,~IIPPOf I I.l: lllJIISm,

(2006) (8L'iJ:ofJ Perry Order).
. dOl 19 FCC Red at 15324. para. 48.

4 Schooh lIlld Librarit.'J FijTfr I<eport lUI n er. , . . ed
"', . '/{w,o,.w ,u~a<.' ,llrgh;\la~!1l,,"'lli!£jl()4h·nnt md· :i,llldanrr:I~j1\ (~t~:v

, S e US A.C webSite Contri\ct GlIldance, !:H1n.,_.__..~_..__, IS· 'd ",'nisrrawr by Adwll.S COlt/Il.• ~(hool
c ' , • ',r I D "0 I a/the Unrversa . l':11'1C~ /I I . 2'

Ja" 16 10(9)' Rt.que.l;ts!or \Vmver oJ r Ie eew I ~ . S . 'I I .,11I CC Docket No. 02-6, Order, -
.,' , ",'. 'al Sen-'Ict uppml .... ec lant, , .. dill

D·./ .' / /4 (!( (I( Sdtods lind Lll,mne.s IJHlvers I· 54504(") wllere the pclilioners ha egn 'j
J~ lie • .,' , ' cd 'vcrs ofru e section . .... 'f

FCC R~d 6019 e(jeO) (the Comnns~lon grnnt ~;ll b' . 'd till' dC'f1dlinc for providing C"ldCIllX \1 "
b'll)ding ;Igll.:,.;mc:nls in pl.lcl::- for the rel~vant funchng yean::, ut m155~

signed C(1nll UCt),



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; tal/free 877.514-4795

Electronically FiledAPPEAL and REQUEST FOR WAIVER

August 12, 2009

Before the
Federal Communications Commission

Washington, D.C. 20554

In the Matter 0 f the )
)

Appeal of the Decision of the )
)

Universal Service Administrator by )
Florence City Board ofEducation )

)
)
)
)

Federal-State Joint Board on )
Universal Service )
Changes to th'l Board of Directors of )
The National Exchange Carrier )

Association, Inc. )

File No. SLD -

CC Docket No. 96 - 45

CC Docket No. 97 - 21

This is an appeal from a decision by the USAC issued on August 5, 2009.

(I) Administrator's Decision on Appeal [Attached hereto]

Form 471 Application Number:

Funding Year 8:
Billed Entity Number for district:
Date of Funding Denial Notice:

Date of Appeal:

(2) SLD Contact Information

Dihanne Westfield
Florence City Board of Education

481239

07/01/2005-06/30/2006
128014
August 5, 2009

August 12, 2009

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawthome@telecomlawyer.com; www.telecomlawyer.com

Admitted: District of Columbia, Ohio, fffinois



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tef: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toft free 877.514-4795

541 Riverview Dr
Florence, AL 35630
Tel. (256) 768.3066
Fax. (256)768.3009

(3) Funding Request Numbers Appealed

FRN 1331087

(4) USAC's Reason for Funding Denial

'The record shows that Florence City School District did not have a contract in
place at the time of submission of the Form 471. The Purchase Order:O 6-000654
that was submitted by the District in lieu of a contract, in response to a USAC
request for a copy of contract was awarded on January I 7,2006. On appeal you
stated that the contract was awarded on February 3, 2005 and approved by the
Florence Board of Education on March 8, 2005. The contract award date of
February 3,2005 is before the allowable contract date ofFebruary I 4,2005,which
is a violation of program rules. Also, the contract approval date ofMarch 8, 2005
is after the Form 471 certification postmark date of February17,2005. The rules
of this support mechanism require that applicants must sign and date a valid
contract prior to certifying the Form 471"

(5) The USAC unreasonably and unlawfully relied upon DA 03-3526 (2003) in
reaching its decision to deny the Appeal

(6) Facts, Law and Argument

Facts,
A. The e -rate Year in question for this FRN, 1331087, was Funding Year 8:

07/01/2005-06130/2006;
B. The Service request from the vendor was Web hosting service;
C. The date on the contract was "02-03-2005"; Exhibit A (Pages 27-30)
D. The Allowable contract date was "02-14-2005"; Exhibit B
E. The Florence Board ofEducation approved the contract and purchase

price for Edline on "03-08-2005; Exhibit C

Law:
A. This issue raised by USAC herein was conclusively discussed in the FCC's

Order in Richmond County School Disfrict, CC Docket No. 02-6, DA 06­
1265, Released: June 13,2006. [File Nos. SLD-451211, 452514, 464649]

27600 Chagrin Blvd., Ste. 265, Cleveland Ohio 44122
nhawthome@telecomlawyer.com; www.telecomlawyer.com

Admitted: District of Columbia, Ohio, Illinois



Nathaniel Hawthorne, Attorney/Consultant, Ltd.
tel: 216.514.4798, fax: 216.514.4865;fax:216.472.8184; toll free 877.514-4795

B. In DA 06-1265 the FCC stated in Para 7 "Richmond County 'technically
missed the program deadline for having a signed contract in place prior to
submission of its FCC Form 471, Richmond County had a legally
binding contract in place during Funding Year 2005 and before the vendor
began providing services"* whilethe Commission's competitive bidding
rules are a central tenet of the E-rate program, and a tool for preventing waste,
fraud, and abuse, the record contains no evidence at this time that Richmond
County engaged in activity intended to defraud or abuse the E-rate program.

C. The FCC went on to state" good cause exists to waive section 54.504(c) of
the Commission's rules, which states that an applicant for E-rate funding must
have a legally binding contract in place upon submission of its FCC Form
471. Para 8. DA 06-1265

D. The FCC also stated "in Bishop Perry Middle School I ***, under certain
circumstances, rigid adherence to certain E-rate rules and requirements that
art' "procedural" in nature does not promote the goals ofsection 254 of the
Act - ensuring access to discounted telecommunications and information
services to schools and libraries - and therefore does not serve the public
interest." DA 06-1265

a. The USAC relies upon Waldwick School District, DA 03-3526 (2003)
in denying the Appeal. Such reliance was unreasonable. DA 03-3526,
a 2003 Order, is clearly distinguishable from the instant matter. The
FCC expressly stated that "Waldwick did not have a signed, binding
contract***". Id. para. 8 Here, Florence did have a binding contract
in place had a legally binding contract in place during Funding Year
and before the vendor began providing services

b. While DA 03-3526 (2003) was not expressly overruled, in latter FCC
Opinions/Orders it was implicitly and substantively overruled.

c. In DA 06-1265 the District had a legally binding contract in place
during the relevant funding years. That is what the Commission relied
upon, that is the distinguishing feature of the Order.

I See Request/or Review a/the Decision a/the Universal Service Administrator by
Bishop Perry Middle School. Schools and Libraries Universal Service Support
Mechanism, ,~t al., CC Docket No. 02-6, Order, 21 FCC Rcd 5316, (2006) (Bishop Perry)
(directing USAC to identify and allow applicants to cure errors related to FCC Form 470
and FCC Form 471 filings and to enhance outreach to applicants in order to avoid
clerical, ministerial, and procedural errors)

27600 Chagrin Blvd., Sle. 265, Cteveland Ohio 44122
nhawthome@lelecomlawyer.eom; www.lelecomlawyer.eom

Admitted: Dislriel of Columbia, Ohio, Illinois
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