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For the purposes of this bid or contrect, a

A. New York State business enterprises shell meen a business enterprise, Including
e sole proprietorship, pertnerShlp, or corporation, which offers for sale or lease 01'

other form of exchange, goods which are sought bv the Authoritv in this contrec~

end which ere substantiallv menufactured, produced or assembled in New Yor~

Stete or, likewise services which ere sought bV the Authoritv in this contract an
which are to be substantieliV performed within New York Stete.

B. New York State resident shall mean a natural person who maintains a fixed,
permenent and principel home located within New York State end to which such
person. whenever temporarily loceted, elwevs intends to return.

C. Foreign business enterprise shall meen a business enterprise. inclUding e sollj
proprietol!Shlp, partnership or corporetion, which offers for sale, lease or other form!
of exchenge, goods sought bvthe AuthoritV end which ere substantiellv producad;
outside New York State or sarvices sought bV the Authoritv and which are
substentiallv performed outside New York State.

BID/CONTRACTS $1 MILLION OR GREATER

On all Authoritv Contracts, whether goods, services. or construction, when totei bid, or
contrect, emount is gl!8eter than $1 million: The Omnibus Procurement Act of 1992 requires
that bV signing this bid proposel, or contrect, the bidder or contrector certifias that:

,. The bidderlcontractor shall, es supplement to their bid, document their efforts
to encourege the perticipetion of New York Stete Business Enterprises es
suppliers end/or subcontrectOl!S on this Authoritv project or contrect. A
checklist (OMNIBUS PROCUREMENT CHECKLIST TO DETERMINE
"REASONABLE" EFFORT BY BIDDERS/CONTRACTORS FOR CONTRACTS) Is
provided for your assistence, however the bidder is not limited to onlv those
methods of notificetion, nor ere the seven listed items required to be completed
et the time of the submission of this proposel;

2. The contractor hes complied with the Federal Equel Opportunity Act of '972 (P.L.
92·261). as amended;

3. The contrector hes, or egrees to, meke end document their efforts to provide .
notification to New York State residents of employment opportunities on thi$
Authoritv project or contrect through listing env such positions with the J08
SERVICE DIVISION of the NYS Depertment of Lebor, or providing for suell
notiflcetlon in such menner es is consistent with existing coliective berge!nln.
contreets or agreements;

APPENDIX B - Page 2 of a

1:''''''14_MV~T 4~nnn1e:.7



4. The contractor shall submit any post-award reports. and/or any oth,r
documentation if and when requested reflacting its efforts, both pre-award as w,1I
as post-awerd. to utilize New York State Business Enterprises or NYS rasidents On
this Authority project or contract.

If the successful bidder or contractor Is a Foreign Business Enterprise, as defined above und!!r
the Omnibus Procurement Act of 1992. its name and contect person. as well es t~e

particulars of the proposed contract wm be forwardad to the NYS Department of Economic
Development, es required by the statute. in an effort to enhance the bldder's/cantractods
efforts to maximize the opportUnities for the participation of both New York Stete Business
Enterprises end New York Stete residents as suppllare. aubcontractors and employees on this
contract. Such contact with the Depertment of Economic Development will count toward tI1a
requlramentthat the contractor' encourage and cooperate in the utilization of New York Sta1e
businesses and residents.

The bidder/contractor acknowledges notice hereunder that New York State. throug~

cooperation with the Authority and tha successful contractor, may seek to obtein offset
credits from foreign countrlas as e result of this Authority Contract, and the bidder/contractor
agrees to cooperate with the Stete and the Authority in their efforts to obtain such creditS.
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APPENDIX C

AFFIRMATIVE ACTION PROGRAM

"-'
I I

pefinitions .

1.

(a)

Ibl

Ic)

(dl

2.

For the purpoSB of this proposel the following definitions shall epply:

Minority Business Enterprise· Any business enterprise which is at lesst fifty.
one percent owned by or in the cese ofa publicly owned business, at lust
fifty-one percent of the stock of which is owned by, citizens or permsnent
resident aliens who are:

Black persons having origins in eny of the black African racial groups not of
Hlspenlc origin:

Hispsnic persons of Mexican, Puerto Rican, Dominican, Cuban, central or South
American or either Indian or Hispanic origin, regardless of race:

Asian and Pecific Islander persons having origins in any of the Far East.
Southeast Asia, the Indian subcontinent or the Pacific Islends:

American Indian or Alaskan Native persons having origins in any of the original
peoples of North Amarlca and meinteining identifiable tribal affiliations throughi
membership and participetion or community Identification;

and such ownership interast is real, substentiel end continuing. The minority
end women-owned ownership must heve end exercise the authority to
Independently control the business decision of the entity.

Women-Owned Business Enterprise· Any business enterprise which is et leeet
fifty-one percent owned by. or In the case of e publicly owned business. e~

least fifty-one percentum of the stock of which is owned by citizens or
permanent resident eliens who ere women, and such ownership is reel"
substantial and continuing.

AFFIRMATIVE ACTION PROGRAM

Contractors awarded Thruwey Authority consultantlservice contrects are required to
maka every good faith effort to perticipete in an acceptableAffirmetive Action Program:
through the following methods:

1. Solicit minority and women-owned businesses to supply quotations fo(
meterlels and subcontractors' quotations for applicable tradas involved In the
contrect work.

2. Maka every effort to employ minorities and women trade persons.
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Afflrm@tive ActIpn Program Page 2

3. When applicable, make every effort to provide local minority and woman-owl1Bd
business persons the opportunity to perticipate in the contract.

4. When applicable. participate in apprentice training programs through the union
crafts employed and continue to pursue these training programs vigorously.

S. Deslgnete a member of the firm to be responsible for the affirmative action
program and reporting requirements in the arees described above. .

6. When applicable. encourage subcontractors to make every effort to emplby
minority and women trade persons. and use minority and women·own~d
business enterprises in the purchase of materials relative to the performance of
the respective contract.

7. Actively pursue minority and women's groups from within the area seeki!'g
minority and women employees from these groups. as a further outreach eHolt.

8. Keep on file a list of MinoritY and Women-Owned subcontractors and SUpplilil'S
and all minority and female applicatIons for employment and work actively frcim
these lists, in en .attempt to utilize minority and women-owned firms to hire
minority and female employees.
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AFFIRMATIVE ACTION/EQUAL EMPLOYMENT OPPORTUNITY
REQUIREMENTS FOR PERSONAL SERVICES CONTRACT

POLICY STATEMENT

Tha Thruway Authority recognizes the nead to taka effirmativa ection to promota t~a
amployment of minority group members and women end ensura that Minority and Wom~n·

Ownad Businass Enterprisas are givan the opportunity to particlpata in the performance cif ¢e
Thruway Authority's contracting program. This opportunity for full participation In our frea
anterprisa systam by traditionally, socially and economically disadvantagad persons :ls
assential to obtain social and aconomic equellty and Improve tha functioning of .the Stata
economy.

Pursuant to ravisions to the New York State Exacutiva Law Articla_ 15A, all estabrlShed
voluntary MBEIWBE participation goels have been declare mandatory and complience wilh
such goals and tha good·feith efforts provisIons tharaln will be a detarmining factor In lI\e
award of a contrect.

Executiva Law IArt!cle I5·A. SectIon 310. et sgg!

Requires all stete contracts end ell documents solicIting bids or proposels for stata contracts
to contain or maka references to a provision, among others, thet the contrector will nl't
discriminate ageinst employees or epplicants for employment beceuse of race, creed, color,
nationel origin, sex, age disebllity or marital status, end will undertake or continue exlstl'1ll
programs of effirmative action to ensura thet minority group members end women e!e
efforded equel amployment opportunities wIthout discrimination. Further, requires servlde
providers to meke good-faith efforts to solicit active participation by minority or womelll'
owned blisinass entarprises.

It Is the intention of the Thruway Authority to fully execute the mendete of executive Order
12-' and provide Minority and Women·Owned Business Entarprises·, with equal opportunity
to bid on contracts awarded by the Thruway Authority.

The seMce provldar, by bidding on e Thruway Authority contract, ecknowledges an
undarstandlng of tha sociel policy herein steted end pledges to cooperate with the Thruw.y
Authority in the implementation of this policy, end further pledgas to exert best efforts In
soliciting and obtaining the perticipation of minority end woman businesses.
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Afffrmative Action Program Page 4

The Affirmetive Action Goals for New York Stata Thruway Authority subcontracts performed
pursuant to a fjnal agreement is 15% Minority-Owned Buslnass Enterprise (MBE) and 2%
Women·Owned Business Enterprise IWSE).

MBEIWBE UtiliZRtfP" PI~n

A Proposer Is required to include in its technical prgpolIl a description of its· MBEIWBE
utilizetlon plan. The MBEM'BE Utilization Plan contained in the technical propo:sal eh~1I

Include, 1)a statement that the Proposer wnl achIeve thil MBEM'SE goals as specified in thIs
Appandix and shall indicate the nama, address and fadaral idantiflcation or social sacurity
number and federal identification or social securitY number of the certified minority erid
women-owned busln8llses the Proposer will use if awarded this contract, 2) e description of
the sarvlcea/Work to be performed by Bach MBEIWBE end, 3) the percentage of contract wolk
to be performed by Bach such finn. .

The cost proposal shell include the dollar value and cost breakdown of each subcontract filr
each certified MBEM'BE identified in the technical proposal.

The AuthoritY rnay also require thet the Contractor, upon request, submit additiollfll
documentation and information concerning Contractor's performance In maeting the MBEiWElE
goals.
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APPENDIX D

OIVlNIBUS PROCUREMENT
CHECKLIST TO DETERMINE "REASONABLE" EFFORT

BY BIDDERS/CONTRACTORS FOR CONTRACTS

YES NO

1. Bidderlcontractor has copy of the NYS Djreetgry pf Certifted
Mingrity and Women·Owned Bysiness Enterprises?

".. J

2. Bidder/contractor has solicited quotes from firms listed in
the Directory?

3. Bidderlcontractor has contacted the NYS Dept. of Economic
Development to obtein·listings of NYS subcontrectors end
suppliers for products and services currently purchased
from out-of-stetelforeign firms?

4. Bidder/contractor has utilized other sources to Identify
NYS subcontractors and suppliers lsuch es Thomaa Register,
in-house vendor list)?

If yes, please identify source: THOMAS REGISTEBnN HOUSE YENPoR USIs

5. Bidder/contractor has placed edvertisements In NYS
newspaper!s)?

6. Bidder/contractor has participeted in vendor outreach
conferences?

7. Bidder/contractor has provided, or will provida, Naw York
Stete residents notice of naw employment opportunities
resulting from this contract through listing eny such
positions with the Job Service Division of the NYS
Department of Labor, or providing such notification by
another method?

-

-
--

--

. -- -----_.__ . __._-
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APPENDIX E

MacBride Fair Employment Principles

Certification

Bidder must check either box A or box B

By signing and submitting this proposal to the Authority, and/or ultimately
accepting the award of this contract. the bidder (contractor) certifies tha~:

1.

2.

[x]

the contractor (bidder). as well as any individual legal entity in wH.iCh
the contractor holds a ten (10%) percent or greater ownership: and/or

any individual or legal entity that holds a ten (10%) percent or gre.ter
ownership interest in the contractor (bidder); either

A. have no business operations in Northern Ireland; or. to ithe
contrary,

[ ] B. if they do. that they shall take lawful steps in good faithl to
conduct any business operations they have in Northern Ireland in
accordance with the MacBride Fair Employment Principles.

In accordance with Chapter 807 of the Laws of 1992 and as detailed therein, 'the
MacBride principles shall mean those principles relating to nondiscriminatio~ in
employment and freedom of workplace opportunity in Northern Ireland. and ithe
signing of thiS certification shall rermit independent monitoring of any ~uch
business operations in Northern Ire and by the Authority or its agents,; if
applicable.

The bidder shall check any of the above boxes which apply. If the bidder Ch!CkS
off box B, it shall give the details as to both the ownership interests and the
type of business carried on, as well as contact information; such informatio to
be included with this proposal.

Signature

KeYln P. Moenoch

PrUld,c! " CEO
Official Title

Z$'.> 9;prs! JpE.P~
Date
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APPENDIX F

CONSENT TO ASSIGNMENT

OF

MONIES

STATE OF NEW YORK

OFFICE OF GENERAL SERVICES
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CONSENT TO ASSIGNMENT
OF

MONIES

STATE OF NEW YORK
OFFICE OF GENERAL SE-RVICES

THIS CONSENT TO ASSIGNMENT AGREEMENT made this 10th day of

....:O:=c.=:to:=b=.:ere.-_...., 19.!!? among the New York Stale Thruway Authority (Authority or

Assignor) having its principal place of business at 200 SOllthern Boulevard, Albany, New

York 12201, MFS NetWOrk Tce:hnologics (MFSNT or First Assignee) having its principal

place of business at Suite 1300, 1200 Landmark Center, Omaha, Nebraska 68102 and the

New York State OfIIce of General Services (OGS) or SecoDd Assignee) having its

principal place ofbusincss at the Coming Tower, Governor Nelson A. Rockcfel1el" Empire

State Plaza, A1bllll)', New York 12242-

WH EREAS, the Aaaigoor has CDtered wo a Contract with the FU1t As$ignce for

provision of Authority Telesystem Services rcIl1lin& to the Design, ConstructiOll,

Marketing and Maintenance/Operation of a Fiber Optic Infrasuueturc A10ns the New

York State Thruway Authority Riihts of Way under which Second Assignee will be

provided services in coDDection with certain New York State Government Dedicated

Fibers for specified c:onaideratiOll, all as fully dcscn'bed in the Contract to which this

AssigQmcm ofMonics is attached.



NOW WITNESSETH that the Assignor by these presents does hereby assign,

trIIISfer and set over unto tho Fint Assignee aU right, title and interest in the direct receipt

of payments to MFSNT referenced in such Agreement to be made by OGS, the Sewnd

Assignee, for the New Yorlc State Government Dedicated Fibers to bo provided under this

Contract.

NOW WITNESSETH that the Assignor by these presents does hereby assign,

transfer and set over unto the Second Assignee all right, title and interest in direct

remittance of payment referenc:ed in suc:h Agreement by OGS to MFSNT for the New

Yorlc State Government Dedic:a1ed Fibers under this Contnc:t.

The Fint Assignee and Second Assignee hereby acknowledge. assume and accept

the transfer of the obligation to remit and ac:c:ept payments for NYS Fibers on a direc:t

basis. The parties, the Authority, MFSNI' and OGS, shall in writing provide the names of
~-

, ) eadJ of their representatives for the term of the Contrae:t and the addreas to which

plIyments shall be sent.

~r: New York State Thru~ AuthorIty

Assignor Representative: Stephen D. Morgan

l"dJe: Executfve Dfrector

Address: 200 Southern Blvd., P.O. Box lB9, Albany, NY 12201

Telephone Number: (518) 436-2900

Facsimile Number: (518) 471-5058

/,
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First Assignee: ~S Network Technologies. Ino"

First Assignee Representative:,_--"'K"'ev""i"'n'--P...."'-"M"'oe"'r"'s"'c;;.h _

TWe: President and CEO

Address: 1200 LandlllBrk Center. Suite 1~00, Omaha, lIE 68102 .

Telephone Number: (402) 233-7700

Facsimile Number: (402) 233-7550

Second Assignee: OffJ.c. of General ServJ.c:elS

Second Assignee Representative: lfJ.cbael McCormack

Tille: AssJ.seane eo the DepUe!! CoaaJ.ssJ.oner

Address: 418e Fl., coming 2'oWer, ESP, Alban!!, NY 11242

Telephone NIIIIlber:.__4_86_-_U_O_o _

Facsimile Number:,__4_86_-_'_1_66 _

The parties individually wamnt and represent that they will eadI coDtinue to fully

perform III of their duties IIId obligations under the Contraet. This Consent is made,

exeQrted and delivered upon the express condition that it shall not operate to discharge

any cIaiJna, demaw or causes ofaction the parties heretoCore had, now have, or hereafter

may b&ve agsinst eitbar of the other parties for or by reason of my matter or thing

whatsoever.

This Assignment of Monies shall not be efI'ective, valid or binding until the

Cootract is lIpJlIl'IMld by the Office of the Slate ComptroUer IIId this Consent, which is

incorporated by rd'erenco into such Contract, are delivered, med and accepted by the
\

08k:e orthe SWe Comptroller: ."
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NEW YORK STATE THRUWAY AUTHORITY

BY---:::r~~~~~r=:::'-r1IIo1 0( ClNO
Name: Ste hen o. Morg
11"8: Executive Director

Dale: October 10, 1995
Federall.D. No. 14-6003955

MFS NETWORKTECHNOLOGIES~~::5;

~=or;:;;Fl;;;R$T;;;::;A:;SS;;;IG;;:N;;:EE;='-­
Name: Kevin P. lIoersch

Tille: President and CEO
Dale: September 27. 1995
Federal 1.0. No. 47-0714-393

THE PEOPLE OF THE STATE OF NEWYORK
OFFICE OF GENERAL SERVICES '. I /

BY: ~ t.-.-<::-
A_ oISECOHDA-v-

Name: lUchael HcCom.ck

l1Ue: As.16t:ane eo dl. DeJ'"e!l eoad.s1on.r
Dale: Sepeember 22, 1995
Federal 1.0. No. Og6-60-5~O~

FPPROVED ',..:.::

.. fOR. !fCE !T.... t. CCMPi$:ou..lI

\
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ASSIGNOR CORPORATE ACKNOWLEDGMENT

STATE OF NEW YORK }
sa.:

of lhe
c:orponItion descn'bed in and which .....ted tho aboYe instnJmelll; and
order oflbe BoArd ofDirectors ofNew York Swe'Ibruway Authority.

~1trrb~f2?1.<-+- __

NQta~bIiC

COUNTY OF }

r On this ILl day ofO~ in tho year 19C1~ befol'1l me per.;onaDy came

--'~":'=-!"":li':"_==~~:r=.....--:---:. 10 me known who, being by me duly sworn did depose end
av E':I':be ......... tha h .-.. .__ ; I eulbe

Ibe
I he si8llOd . name theRia by

f,ii:i-lf::i. R. :m.1PKii'a
t~':;i r'U~!!:. State or New York

Q~.:~Jm~:.:! ir. £.::"I:bp County
CDm;nissicm Expire& MilI~ 30, lQ.

\
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FIRST ASSIGNEE ACKNOWLEDGMENT

STATE OFje,~ ...v }
55.:

On this 27 day or September in th. year 1995 before me penolll11y CIIIIe
Kevin P !:lQersc:h • to melalOWD who, being by me duly sworn did depose and

say !hal he resides in Omaha. Nebraska ; !hal be is the
President r. CEO of:IID: MrS Network Technologies. Inc. , doscnbed '
hmin and which Cl<e:IIl<d the above iJISlllIlneIlI; and !hal he signed his lI8IIIO thereto by onIer 0( the
Boon! ofDiIec:ton ofl!le corpondolL

~O'5~Otary Public

'OFFICIAL SEAL'
MARV ANN ORMiSToN

NOTARY PU81~ STATE Of ILLINOIS
MY COMMISSION EXPIRES 11/3/98
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SECOND ASSrGNEE ACKNOWLEDGMENT

STATE OF NEW YORK }

COUNTY OF Auv.~} 55.:

On ibis . in the year 19 '1 S- bcCO~ m. pelSOll81ly came
, ,<. to m len wbo, beiDS by m. duly sworD did depose aDd

~~ he .aides iD,l':..?: tV· thai he is the

A$s±. t" tl.."""L (~~ of !he. --f~~~I:f-li~~~~-f:'o;"""" the Slate
Af,CDCy describedlICRiJ{aDd which executed the inslrume ; aDd that he sigaed his IIlIDle th=to as
an ofIiccr ofsuolt Stale 'SOIlC)'. ~

~N~(--
ROBERT J. FLEURY

tiotilry PUblic. State of New Ycrtl:
Quallned in Albany County

CommlSlion Expires I I
1D'~ ~S
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USER AGREEMENT FOR INNERDUCT

,,\

This USER AGREEMENT FOR INNERDUCT (hereinafter referred to as "AGREEMEWT")
is made this S!A day of ACJr, { ,1999, by and between MFS jlJetwork Technologies,',Ine.
(hereinafter referred to as "!vIF NT"), whose office is located at Suite 1300, 1200 Landmark Cemter,
Omaha, Nebraska 68102 and Williams Communications, Inc. (formerly known as Vyvx, Inc. and
doing business in New York as Vyvx), whose office is located at Om: Williams Center, Tulsa, OK
14112(hereinafter referred to as "USER").

WITNESSETH

WHEREAS. MFSNT has constructed and installed the Communications SyStem and desires
to install the Installed Willioms Fibers and grant to USER the right to use the Communications
System and Installed Williams Fibers within the User Route (as defined below). and USER desires
to obtain the use of the Communications System and Installed Williams Fibers within the User RQute
upon the terms and conditions contained herein;

NOW, THEREFORE. in consideration of the foregoing and of the mutual covenants heqein
contained, the receipt and sufficiency ofwhich the parties acknowledge, MFSNT and USER hereby
agree as fo llows:

ARTICLE 1. CERTAIN DEFINITlONS. For purposes of this AGREEMENT the following
I \ terms are hereby defined:

... ~ /

Ii' ,... -:
:'--'

\

Item 1

ltem2

Item 3

Item4

Item 5

"Communications System" shall mean the communications system installed by
MFSNT along the User Route which will include USER's Innerducts. but which \l.oill
exclude the Installed Williams Fibers.

"Completion Notice" shall have the meaning set forth in Article 3. Item 1.

"Innerduct" shall mean two (2) one and one-quarter inch (1 114") (inner diameter)
duct(s) within which MFSNT shall, or USER shall be permitted to place fibers.',

"Installed Williams Fibers" shall mean the fiber optic cable provided by USER to: be
installed by MFSNT in the Innerduct pursuant to the provisions hereof

"User Route" shall mean the route along which the Innerduct is placed. The locatjon
of the User Route is shown generally on Exhibit A attached hereto and incol'poraled
herein by this reference. MFSNT reserves the right to alter the User Route. provided
that such alterations do not result in changes to the endpoints for each segment oflhe
User Route and provided that USER is given notice of sueh alterations prior to
commencement of installation. Within thirty (30) days following execution of this
AGREEMENT MFSNT shall provide USER with "as built" drawings prepared, in
accordance "'ith standard industry practices and· sho",ing the location of 1Ihe
Innerduct.

rage'
.\/arch J. /999
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, Item 6 "User Tern!' shall mean the period which commences on the date this AGREEMtNT
has been fully executed by USER and MFSNT, and which ends twenty (20) )'bars
after the date on which the Installed Williams Fibers within the first Innerduct have
been accepted by USER pursuant to Article 3, Item 1. Subject to MFSNT obtaWng
property rights sufficient to allow extension ofthe User Term, USER may extend the
User Term for an additional twenty (20) year term. T9 extend the User Teml by the
additional twenty (20) years USER shall provide to MFSNT notice of such election
not less than sixty (60) days prior to the expiration of the initial twenty (20) years.
User Fees for any renewal term shall be negotiated in good faith by the parties,!and
shall bear a reasonable relationship to the user fees charged by MFSNT. Of its
permitted assigns. to all other comparable userS (taking into consideration all relevant
factors, including (but not limited to) the length ofthe User Route and User Termiand
such other terms and conditions bearing on the fees charged hereunder) of! the
Communications System. NOlWithstanding the foregoing, in the event that, pursiumt
to Article 9(b) hereof, this AGREEMENT is assigned to tile New York S~te

Thruwa~' Authority. the New York State Thruway Authority shall not be oblig,ted
to extend the User Term. but shall give reasonable consideration to such extension.

ARTICLE 2. USER RIGHTS AND TERJ\!IINATION.

Item I The rights granted to USER (the "User Rights") by MFSNT hereunder include,ibut
are not limited to: .

a. the exclusive and indefeasible right to use the lnnerduct and Installed
Williams Fibers within the User Route for the User Term, upon terms ~nd
conditions contained herein; and .

b. the right to have the User Route modified to allow cOlmection at additiQnal
access points (in addition to access points at the equipment shelters ~nd

intermediate point cities set forth on Exhibit A and existing splice p~int
I

locations along the User Route) which additional points shall be subject to'the
approval ofMFSNT (which approval shall be given unless MFSNT reason4bly
determines that such access (i) is prohibited by MFSNT's agreements with
underlying property owners (MFSNT shall use commercially reasonable effbns
to obtain permission from the New York State Thruway Authority for U~ER
to have the same access points along the User Route as MFSNT), or (ii) lj:lay
adversely affect the operation of other fibers or the operation of Ithe
Communications System) and provided USER reimburses MFSNT for
MFSNT's actual, direct costs incurred in performing such modifications;

c. the right to lengthen the User Route as approved by MFSNT on terms
mutually agreeable to MFSNT and USER:

,l/FSNr e-:rer .4)/,""","nlJ;". In,,",d""1 (NI:~rA Segm"nu) f'aKB 1
.\furclr:. /999
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1 ,

d. the exclusive right to install in the second lnnerduct one or more fIber pptic
cable(s) or other equipment at USER's expense (the price and schedule fot any
such installation shall be negotiated by the parties at the time USER eledts to
install such additional fiber optic cable(s) and the price shall be quoted on a
commercially reasonable basis) which fiber optic cable(s), when installed, ahall
be considered "Installed Williams Fibers" hereunder;

.~

e. the right to increase the fiber count of the Installed Williams Fibers im. the
first lnnerduct in the increments and at the additional incremental USER Fees
to be paid pursuant to Article 3, Item 2(c) as shown below:

97 to 144 fiber optic strands
145 to 288 fiber .optic strands
289 to 432 fiber optic strands

$13.48 per tiber: per mile
$15.32 per fiber. per mile
$17.15 per fiber. per mile

.. -- ...

)

Item 2

provided that such right must be exercised by USER in writing on or berore
April 8. 1999 and further provided a Project Schedule adjustment shall be
negotiated by the parties at the time USER exercises such right: and '

,

f. the right to use 200 square.feet of separately caged and accessed floor s*ace
and access to 100 Amps DC power at each of the twelve (12) equipnj.ent
shelters all as described in Section 3 of Exhibit "B" hereto. '

Durin~ the UserTelll1. MFSNT will use reasonable etforts to allow USER to eX~d
its taclhlles In any regenerallon site. PROVIDED that USER bears the cost of ~ch
expansion and reimburses MFSNT for any and all costs and expenses (includi~g a
reasonable allowance for overhead) and agrees to pay any additional User Fees w~ich
are due and payable in accordance with Article 3, Item 2(a) incurred in conneclion
therewith. and further PROVIDED that the underlying property owner consent~ to
such expansion.

On tennination of this AGREEMENT, all rights of USER in and to ,the
_ Communications System shall cease. USER shall surrender the User Routd to

MFSNT and MFSNT may, at its option. disconnect, terminate. or remove som¢ or
all of tile USER's property (induding the Installed Williams Fibers) within the User
Route without liability to USER. USER may, provided the User Fee stated in ArtIcle
3, Item 2(a) has been paid in full, abandon any or all of its property within the l)ser
Route to MFSNT or remove its property (except for the Installed Williams Fib~rs)

from the User Route within 180 days following termination of this Agreement ~d
terminate this AGREEMENT without any further liability to MFSNT other than:for
amounts relating to the time period prior to such tennination.

MFS,VT l.:s~r Agrcem(!lftfiJr Jm,rtrulU.:1 f.VYSTA Sltnml!lP1.rl "uge' J
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ARTICLE 3. ACCEPTANCE, FEES AND CHARGES.

"

Item I

Item 2

MFSNT shall perform testing on the Installed Williams Fibers as indicated in the
Fiber Cable Splicing, Testing and Acceptance Procedures (altathed hereto as Exhibit
C) to demonstrate that the Installed Williams Fiber meets the applic~ble

specifications, MFSNT shall provide wrinen notice to USER of the date upon wjllch
the tests shall take place, and USER shall have the right to (a) wimess such tes~ or
designate an individual or individuals to witness such tests on USER's behalf and (b)
subject to USER's compliance with all safety, access and operations reqllirem~nts

imposed by the New York State Thruway Authority, USER shall. at USER's riskiand
expense, be permitted to inspect the work and conduct its onn tiber testing; iII no
event. however. shall MFSNT be required to schedule or postpone tKe tests to as*ure
that a representative of !JSER is present during the tests. Upon sllcces~ful

completion of such tests which demonstrate that the Installed Williams Fibers are in
accordance with the specifications set forth in Exhibit C. MFSNT shall projide
wrinen notice of same to USER (a "Completion Notice") along with a copv of:the
test results. USER shall. within fifteen (15) days of receipt of the COI~ple~ion
Notice. either accept or reject the Completion Notice (specifYing. if rejected. !the
defect or failure in the acceptance testing andlor the items or malters to be remed~ed)

by delivery of wrinen notice to MFSNT (provided. however. that the USER shall
immediately deliver wrinen notice of acceptance of the Installed Williams Fibers in
the event that the USER's tests demonstrates that the Installed Williams Fibers~'are
in accordance with the specifications set forth in Exhibit C). In the event US R
rejects the Completion Notice. MFSNT shall promptly, and at no cost to US R,
commence to remedy the defect or failure specified in USER's notice, Thereafter
MFSNT shall again give USER a Completion Notice, The foregoing procedure s~all

apply again and successively thereafter until MFSNT has remedied all defects or tlail­
ures specified by USER. Any failure by USER to timely reject a Completion Notice
shall be deemed to constitute acceptance for purposes of this AGREEMENT fnd
USER shall be deemed to have delivered a notice ofacceplance on the sixteenth ~ay

after delivery of the Completion Notice. USER may accept the Installed WiIli!\ms
Fibers prior to the completion of the tests by providing MFSNT a written notic~ of

_ acceptance and waiver of tests. Upon acceptance or deemed acceptance of ~he
Installed Williams Fibers MFSNT shall give USER wrinen notice of such acceptahce
or deemed acceptance.

As consideration for the rights granted herein. USER agrees to pay MFSNT Ithe
following fees and charges: '

a. a one-time. non-recurring User Fee of $25.737.500 for the use of the
Communications System, one hundred percent (100%) of which shall be (lue
and payable within three (3) business days after execution and delivery by
each Party of this AGREEMENT to the other;

Pug"~
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b. an annual payment of $300 per User Route mile per IrUlerduct as a User Fee
for MFSNT's maintenance of the Installed Williams Fibers Imd
Communications System, which sum with respect to the first Innerduet s~al1

be invoiced after the date the Installed Williams Fibers therein have bfen
accepted by USER and on each aniliversary date of such acceptance
thereafter during the User Term, and with respect to the second hmerctluct
shall be invoiced after the first to occur of :,

(i) the date the Installed Williams Fibers in the second Innerctluct
therein have been accepted by USER. or

(ii) three (3) years after execution hereof

and on each anniversary date thereafter; and

.-

Item 3

Item 4

c. a one-time. non-recurring User Fee of $5.519,296 for installation. splicIng
and testing of the Installed Williams Fibers in the first Innerduct (up to ~e

initial 96 tiber optic cable strands provided by USER). due and payabl~ as
described in Item 3 below.

MFSNT shall deliver invoices for payment of the User Fees set fonh in subsecti9ns
(b) and (c) ofItem 2 above. and each such invoice shall be due and payable within
thiny (30) days from the date of invoice. Nonpayment of any ponion of any U$er
Fee when due and payable under this AGREEMENT shall constitute a default un~er
this AGREEMENT. Any User Fee or ponion thereof, for which payment has ~ot

been received within such time shall be deemed past due. Past due amounts s~all

bear interest at a tate equal to two (2) percentage points above the Prime Rate as tIIen
published in the Money Rates section of the Wall Street Journal as that rate which
is the base rate on corporate loans posted by a substantial percentage of the natiop:s
largest banks. compounded monthly. commencing with the date due until the date
payment is received.

_ The User Fee stated in Item 2, subsection (b) above shall be adjusted annuallylby
multiplying the User Fee by a fraction in which the numerator is the United Staltes
Department of Labor, Bureau ofLabor Statistics Consumer Price Index "All Finis~ed

Goods" Series ID WPUSOP 3000 applicable to the New York State area (\he
"Index") most recently published before the date ofadjustment and the denomin~tor
is the Index most recently published prior to the execution hereof; PROVIDED,
however. that such fraction shall not be Jess than 1.

ARTICLE 4. MFSNT REPRESENTATIONS AND COVENANTS. MFSNT hereby covenmjlts,
I

represents and warrants that:

Item 1 MFSNT has obtained and will maintain. at its sole cost and expense. defensi~le
property rights sufficient to permit it to install and maintain in place for the U~er

l'ug_ 5
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Item 2

Item 3

Item 4

. Item 5

Item 6

Item 7

Term the Communications System and the Installed Williams Fibers along tile 1lJser
~~. .

MFSNT is a corporation duly incorporated and organized and validly existingIand
in good standing under the laws of the State of Delaware. MFSNT is duly qualilfied
to do business and is in good standing in New York. MFSNT has full corpdrate
power and authority to execute, deliver and perfOl'JIl its obligations under Ithis
AGREEMENT. The execution of this AGREEMENT by MFSNT has been duly and
validly authorized by all necessary action on the part of MFSNT. This
AGREEMENT is a legal, valid and binding obligation of MFSNT, enforce~ble

against MFSNT in accordance with its terms. The execution and delivery ofithis
AGREEMENT by MFSNT and the performance of the terms,' coVellllnlS land
conditions contained herein will not violate the articles of incorporation or by-I~ws
of MFSNT. or any applicable law or regulation or any order of court or arbitn/tor.
and will not conflict with and will not constitute a material breach of. or de~ult

under. the provisions of any material contract by which MFSNT is bound. i

All approvals. authorizations or other actions by governmental authorities or tillngs
with any such authorities have been. or will be, obtained or accomplishe~ in
connection with the execution. delivery and performance by MFSNT of ~his

AGREEMENT.

Except as otherwise disclosed to USER in writing prior to the execution hereof. there
are no actions. suits or proceedings pending or overtly threatened against MF~NT
before any court or administrative agency that would materially impair MFSI1IT's
performance of its obligations under this AGREEMENT. '

MFSNT expressly disclaims any further warranties or representations exceI1t as
expressly set forth in this AGREEMENT.

Subject to the terms of this AGREEMENT. MFSNT hereby agrees (i) to instal1 the
Installed Williams Fibers along the User Route according to the standards land

_ specifications set forth in Exhibit B and (ii) without limiting the preceding senterce.
to maintain the Communications System. Installed Williams Fibers and User Rpute
in accordance with Article 7 of this AGREEMENT and in accordance withl the
standards and specifications of Exhibit B.

MFSNT shall use reasonable care with respect to the Installed Williams Fibers from
the time such cable is delivered to MFSNT until it is accepted by USER. Any Iloss
or damage to the Installed Williams Fiber during such time shall be borne solel~ by
MFSNT (provided however any such loss or damage to the Installed Williams ~iber
caused during such time that USER self-performs installation. testing or accep~ce
of the Installed Williams Fibers shall be borne solely by USER).

Pug, ~
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Item 8

Item 9

Item 10

Item II

Item 12

The lnnerduct has been or will be installed in accordance with the standardsjand
specifications set forth in Exhibit B and provides or will provide a continuous ~uct

for installation of the Installed Williams Fiber from end to end of the User R~ute.

MFSNT shall, except as may be caused by events ofForce Majeure or by the fullure
of USER or USER suppliers to deliver the Installed Williams Fibers in accordance
with the time frames set forth in Exhibit D (PrGject Schedule), perform the
installation of the Installed Williams Fibers in accordance with the Project Schequle.

,

MFSNT shall permit USER to inspect at USER's risk and expense the progre1s of
the installation and the conformance of the installation with the standards and
specifications set forth in Exhibit B and the terms and corll!itions of ,this
AGREEMENT. '

MFSNTshal1. until acceptance of the Installed Williams Fibers in the tirst Innelljuct.
provide to USER weekly progress reports detailing all activity taken during the ~rior

week to accomplish completion ofthe installation and showing progress with respect
to meeting the milestones set forth in Exhibit D. Once every thirty (30) days during
the installation period MFSNT's chief project engineer shall meet with a design~ted

representative of USER to report on the progress of the installation.

The Innerduct (a) is free of defects in material, workmanship and design: and (~) is
tit for use as a conduit for an optical fiber cable system. Maintenance or repaiis to
the Communications System or the Installed Williams Fibers required as a result of
breach of the warranties set forth in this AGREEMENT shall be performed 011 the
sole cost and expense of MFSNT.

ARTICLE 5. USER REPRESENTATIONS AND COVENANTS. USER hereby covenljnts.
represents and warrants that:

Item I USER is a corporation duly incorporated and organized and validly existing a~ in
.good standing under the laws of the State of Delaware. USER is duly qualified tp do
business and is in good standing in New York. USER has full corporate power! and
authority to execute. deliver and perform its obligations under this AGREEM~T.
The execution of this AGREEMENT by USER has been duly and ~'a1idly autho~zed

by all necessary action on the part of USER. This AGREEMENT is a legal. ~alid

and binding obligation of USER, enforceable against USER in accordance wirjl its
terms. The execution and delivery of this AGREEMENT by USER and the peifor­
mance of the terms, covenants and conditions contained herein will not violate the

I

articles of incorporation or by-laws of USER, or any applicable law or regulatiqn or
any order of court or arbitrator, and will not conflict with and will not consti*e a
material breach of. or default under. the provisions ofany material contract by ..bich
USER is bound.
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Item 1

Item 3

Item 4

All approvals, authorizations or other actions by governmental authorities or filings
with any such authorities have been, or will be, obtained or accomplishe~ in
connection with the execution, delivery and performance by USER of I this
AGREEMENT.

Except as otherwise disclosed to MFSNT in writing prior to the execution hereof,
there are no actions, suits or proceedings pending or overtly threatened against U~ER
before any court or administrative agency that would materially impair US~R's

performance of its obligations under this AGREEMENT. !

USER expressly disclaims any further warranties or representations exce~t as
expressly set forth in this AGREEMENT. ;.

ARTICLE 6. PERMITTED USE. USER shall be permitted to use the Innerduct and Instl\I1ed
Williams Fibers for any lawful purpose. USER may sell or othenvise transfer
capacity, sell or lease or otherwise transfer dark or lit fibers. or transfer, convefy or
grant any right of use. including IRU's (Indefeasible Right to Use) to others irj the
Installed Williams Fibers and in the Innerduct.

ARTICLE 7. MAINTENANCE AND ACCESS.

Item I MFSNT shall have the exclusive right to supply. 'install and maintain all proRer!Y
(except for electronics and optronics) owned by USER which is for us~ in
conjunction with the Innerduct and the User Route. MFSNT agrees to repair.
constantly maintain, reinforce and otherwise preserve the Communications Sy~tem

and the Installed Williams Fibers. in accordance with normal industry standardsl and
the standards set forth in Exhibit B hereto. Without limiting the g~nerality ot thV
foregoing and recognizing the importance to USER in the conduct of USER's
business of the constant efficacy of the Communications System. MFSNT hereby
agrees to effect and perform at all times. all necessary. on-site repair and maimenE'ce
of the Communications .System and the Installed Williams Fibers ene tive
commencement of which shall begin no later than four (.:I) hours after MF, NT

. receives notification from anyone of failure, disrepair, impaimlent or other nee4 for
repair; provided, however, lhat in the event any of the User Rights are intemlpte~ by
a Force Majeure event, repairs will be made as expeditiously as possible: and fu\ther
provided that MFSNT's obligations to repair within the time specified above sh4ll at
all times be subject to and contingent upon MFSNT being allo\ved by the approptiate
governmental authorities to enter the User Route to effect such repairs. Ordinary and
customary maintenance of the Communications System and the Installed Will;iams
Fibers shall be completed Ilt MFSNT"s sole cost and expense: in the event. how1ver.
that extraordinary repairs are required to be performed in connection with, the
Communications System or the Installed Williams Fibers. USER shall reimblIrse
MFSNT for its pro rata'share (based on the total number of innerducts affectedland
then based on the total number of fiber count affected by such work) ofall reasOI1able
and actual costs incurred in making repairs to the Communications System or
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