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The Authority shall permnit Williams to connect one 96 fiber cable in each of 2
innerducts from the Facility to the ROW line, provided that Williams carry out
such connection by constructing: {a) three ducts, each containing four {4) 1%
ineh innerducts, from the Vault to the ROW ling; and (b} a single trench
containing twelve (12) 1% inch innerducts from the Veult to the Facility all as
more particularly described in the plans attached hereto as Exhibit 1. For
purposes of clarification, from the Facility to the Yault, cach of the 96 fiber cables
shall be contained in one innerduct and from the Vault to the Right of Way line,
each of such cables shall be contzined in one innerduct. Williams shall obtain
agreement with Adesta to expand its existing facility to accommodate and arrange
for the construction of such connection in accordance with the design criteria
herein. In addition to this permnit, a work perrnit, which work permit shall contain
any and gil conditions required by the Authority, shall be required for any specific
construction or maintenance work activity on Authority property, The design
plans and the Permit Area shall be approved by the Division Director and the
Chief Engineer of the Authority or his designee prior to issuance of a wark
permit. As-builts shall be filed with the Chief Engineer and incorporated into this
Permit Agreement when completed.

Construction details shall include the following: twelve (12) 1% inch ducts (6 in
and 6 out) connected to the existing Facility at a hand hole, and proceeding thence
to an underpround work vault on Authority property, adjacent to the Authority
ROW line, with inner dimensions of 12 X 7 X 6 feet minimum, and thence in 3
ducts, cach containing 4 innerducts, from the Vault to the Authonty ROW line at
a point safely and practicably accessible for constniction and maintenance from
off-ROW public property. In all other respects, construction details shall be the
same as the existing Adesta Facility. Work shall be confined to that shown in the
plans aftached hereto and made a part hereof as Exhibit 1

Permittee shall require Adesta, at no cost or expense to the Authority, to be
responsible for the construction and maintenance of the additional access
connection. Adesta may perform such work through contractual arrangements
with others, including Williams or Williams’s contractors.

Permittee shall comply with all applicable laws, rules and regulations, including,
without limitation, all environmental laws.

In addition to, and not in limitation of, Permittee’s liability and indemnification
obligations pursuant to Section I'V. B. of the Occupancy and Work Permit
Accommodation Policy, in no event shall Permittee be entitled to recover lost
prof}ts or consequential damages from the Authority.

"The Authority shall have the right to approve final plans for the installation and

location of the additional fiber access conmection. W
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6. Permittee shall require Adesta to provide the Authority with evidence of
insurance in amounts and form reasonably satisfactory to the Authority with
Tespect to all construction activity to be performed by or on behalf of Permittee.

7. Permittee shall requite Adesta to telocate the additional fiber access connection at
no cost to the Authority if the Authority, inits sole discretion, requires relocation
for any reason. Nothing herein is inicnded to alter Williams' obligation to
reimburse Adesta underthe User Agreement.

8..  Atthe expiration of the Agreement, title to the Facility and cable shall be

governed by the existing agreements between Adesta and the Authority and
Adesta and Williams.

9. Permittee shall not access the fiber access connection from Thruway right of way;
access for all construction and maintenance activities shall be exclusively from
public right of way adjacent to the Thruway ROW line.

i0.  Permittee asserts that a dispute has arisen between the parties in relation to
Permittee’s rights to anadditional fiber access connection at the subject location.
Permittee and the Anthority are desirous of resolving all disputes with the subject
location, and they acknowledge and agree that this Permit Agreement will settle
any such disputes. Pecmittee hereby settles and releases and agrees to hold
harmless the Authority from amy and all claims it may have with respect to this
Permit Apreement or any other agreement it may have with the Authority or
Adesta concerning an additicnal fiber access connection at this location,

This Permit Agreement chall not be construed as an admission of liability, fault or
otherwise on the part of any party and, inasmuch as it is entered into in settlement
of alleged disputes related solely to the connection at this location, shall not be
admissible for any purpose in connection with any other dispute, claim or
litigation.

i1.  Ifadditional fibers are installed in ejther of Williamns’ two innerducts on the
backbone Facility, Williams shall promptly notify the Authority of each fiber and
of each Authority approved access connection location to such Facility that it
intends to use. Without limiting the foregoing, Williamns shall promptly notify the-
Avuthority of any additional fibers to be installed at the location covered by this
Permit Agreement. The parties hereto agree that failure to furnish such notice
shall be deemed a material breach of this Permnit Agreement.

In addition to paying additiSnal fees as provided for in Article II. B. Permittee
wﬂb’be required to obtain: {a) a work permit from the Authority for such .
‘additional fiber mstallatmn, and {b) consent from Adesta on all of such terms as

are agreed to by Adesta in executing this Permit Agreement Agreement. W

PI-1038968v2 3




—— Regeneration R.__.for Site No. 12 (Herkimer)

If additional fibers are installed, this Permit Agreement will be amended to reflect
such addition, and the Authority reserves the right to increase insurance and bond
requirements if it, in its sole discretion, deemns such escalation to be necessary,
Although this Permit Agreement provides for the possibility of installing
additional fibers, the Permittee understands and agrees that: (a) installation wiil
only be permitted in 4 innerducts, i.., the two innerducts connecting to Williams’
existing 96 fiber cable located in the backbone Facility and the two innerducts
connecting to the Williams® second innerduct on the backbone Facility; and

{b) nothing herein shall obligate the Authority to allow such fiber count to be
increased unless all of the Authority’s engineering conditions in connection with
such increase have been met, including, but not limited to, submission of design
plans that are fully approved by the Division Director and the Chief Engineer of
the Authority. '

12.  The Authority at any time shall have the right to audit the number of fibers
composing the Connection at this location.

13.  Williams represents that it has obtained and recorded perpetual, divisible,
apportionable and alienable easements, copies of which are attached as Exhibits
2-4 and 2-B, between the vault located at the edge of the Authority right of way
and the sontherly boundsary of the Williams® regen site, and between the northerly
boundary of the Williams’ regen site and the public right of way located at State
Route 5-S. Additionally, Williarns represents that it has obtained fee simple title
to land situated between the easements described in Exhibits 2-A and 2-B by
means of en instrument recorded in Liber 868 at Pages 585 et seq. of the records
of the Herkimer County Recorder’s Office, a copy of which is attached as Exhibit
2-C. The routing for such access is more fully described on the drawing(s)
attached as Exhibit 3. Williams agrees to convey to each and every
telecommunications provider, at no cost or expense to the Authority, and as the
Authority, in its discretion, directs in order to permit access to the vault located on
the Authority right of way: (a) non-exclusive perpetual, apportionable, divisible,
and alienable easements in all those easements described in Exhibits 2-A & 2-B
and the rights granted therein in recordable form; and (b) 2 non~exclusive
perpetual, divisible, apportionabie and alienable easement across Williams’
property held in fee and described in Exhibit 2-C inrecordable form. Williams
and the Anthority agree to cooperate to obtain appropriate indemmnification and
insurance to protect the Authority and Williams from any claims, loss or damage
associated with such access granted to any third party. The construction of amy
facilities necessary for such access shall be at no cest or expense to the Authority
or Williams. Williams agrees to defend, indemnify and hold harmless the
A_uzmrity from and against any and all claims that may be raised in connection
swith the property rights described in this Paragraph 13 and in Exhibits 2-A, 2-B

and 2-C. ‘(“'{
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Economic Temms
Rent shall be paid as follows:

1 A Permittee shall pay to the Authority an annual fee of
$18,000.

B. The annual fee set forth in Paragraph (1)A. shall be
escalated annually by the same percentage that the Albany, New
York Censumer Price Index, increases annually. Notwithstanding
the foregoing, in no event shall the increase of any annual fee be
greater than 5% or less than 2.54%, compounded per annum.

(2)  Rent forthe first year (i.e., the date of execution of this Permit
Agreemnent through the end of the first anniversary thereof) shall
be paid upon the execution of this Rider by Permittee, During the
term of the Agreement, rent for each other year shall be paid
annually in advance on or before each anniversary of the date of
this Permit Agreement.

{3)  Pemnittes shall pay the first year’s annual fee sat forth in Peragraph
{DA. above, plus all gne-time non-recurring fees required by the
Authority for such Occupancy Permits, prior to issuance of the
Work Permit required per Article II. A. 1. above.

Temn

The term of this Permit Agreement shall commence upon the date of execution of
this Permit Agreement and shall tenninate upon the termination of the User
Agreement. Notwithstanding anything to the contrary in this Permit Agreement,
including, but net limited to form TA-41337 (2-98) and the Occupancy and Work
Permit Accommedation Policy, absent a material breach by Permittee of this
Permit Agreemeunt, this permit may not be revoked pror to the end of term of the
User Agreement,

Permittes may not assign or transfer its rights or ohligations hereunder,

either voluntaiily or involuntarily, with respect to the leased space to any

other party without the prior written consent of the Authority.

Notwithstanding the foregoing, this Article shall not prevent: N‘Q{
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(2} Permittee from assigning or ransferring its rights and obligations
herevader to an Affiliate as defined below; or (b) the lease or license of
fiber.strands, the provision of indefeasible rights of use grants, leases or
other rights to use such fibers in Permitee’s systemns to third party
customers of Permiittee. Furthermore, with ezch such notice, Permittee
shall certify that such licensee, sub-lessee or other user has no
involvement, zffiliation or known contact with any entity intending to
utilize the facility for an illegal purpose or entity, individual or member of
any organized crime organization or similar criminal enterprise. Nothing
contained herein shall preveat or impair the Autherity from transferring or
assigning the Thruway, the Agreement or any of its rights or obligations
thereunder.

“Affiliate” shall mean any party controlling, controlled by or under
common control with Williams,

2. The rights granted 1o Permittee under the Agreement shalf be non-
exclusive.

3. Additional terms:
(a)  Hbolding Qver

Any holding over by the Fermittee after the expiration of the Term
without the Anthority’s prior written consent shall be treated as a daily
tenancy at sufferance at a rate equal to 1,50 times the Fixed Rent then in
effect plus other charges herein provided (prorated on a daily basis). The
Permittee shall also pay to the Authority all damages, direct and/or
indirect, sustsined hy reason of any such holding gver, Otherwise, such
holding over shall be on the terms and conditions set forth in this
Apreement as far as applicable.

(b)  Entire Agtreement

This Permmit Agreement granted in conjunction with the User
Agreement of April 12, 1999 contains the entire Agreement between the
parties hereto regarding the subject matter hereof.

(©) ajy
No modification, waiver, amendment, discharge or change of this
| Agreement shall be valid unless the same is in writing and signed by the

party against which the enforcement of such modification, waiver,
amendment, discharge or change is or may be sought.

PI- 10389682 W
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(d) Ioint Venture

Nothing contained in this Agreement shall be construed to create a

partnership, a joint venture, an association, a trust or other entity, nor to
constitute either party as the agent of or for the other.

(e) verabili

If any term, pr_ovisfon, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void or
unenforceable, the remainder of the provisions shall remain in full force
and effect and shall in no way be affected, impaired or invalidated.

Agreed to and acknowledged as of the date first above written by individuals duty
authorized on behalf of the parties hereto.

WILLIAMS COMMUNICATIONS, INC,

By: Wm

o
Neme: T. . ELBERT
Titie: Attorney-in-fact

By its execution below, Adesta agrees, with respect to this additional access connection: (1) to
construct and maintain the Vault and the Twelve innerducts, and any and all appurtenances, to be
installed herein at no cost or expense to the Authority; (2) that the Authority shall be entitled to
all renat payable by Permittee on account of the transaction contemplated hereby; (3) that Adesta
shall perform any locates or relocations without charge to the Authority; and (4) that the
Authority will not be responsibie for any damages except for gross negligence or intentiopal
damages.

ADESTA COMMUNICATIONS, INC.

r o F&=7-ov
- Name:m 5 W At -ye

od / Title: SEVMR- VECE PRESIHENT

P1-10389468v2 W
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Agreed and Permitted this é day of .flff'. 2000.

NEW YORK STATE THRUWAY AUTHORITY

it
By: / W"ﬂ;///
Nﬂ F ol '7,%r:n—d/

Title: ‘D&P“L GFoer D7

PI1-1038968v2
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Contract Brief

File Number CO00737

Contract Name RIDER TO OCCUPANCY PERMIT APPLICATION - REGEN - SITE #13 - FLORIDA

Contract From Williams Communications, Inc,

Contract To New York State Thruway Authority

Agreement Type Permnit;

Effective Dale 11132000

Evergreen No

To Party Notlce Address New York State Thruway Authonty
Director Albany Div. Thruway
P O Box 189
Albany, NY 12201

Consideration Annual Fee: $18,000, escalated annually by same increase that Albany, NY CPI
increases; in no event shall Increase be greater than 5% or less than 2.54%

Legal Additional fibar access connection for Williams' system at New York State Thruway
Milepost 171.35 to Williams’ off-Thniway regen facility located at Morris Comers Road
and Route 21 (Site #13) within Authority’s Albany Division and designated by Drawing
Milepost 171.35 ("FLORIDA REGENERATION CONNECTION")

Term Term of Permit Agreement shall terminate upon termination of User Agreement (20
years after acceptance of Williemns Fibers)

Termination Except for default by Permitiee, Permit may hot be revoked prior to end of term of User
Agreement.

Insurance willlams shall require Adesta to provide Authorily with proof of insurance. (Sectlon 6)

Requirements

Dellverables Williams shall file as-builts with the Authority’s Chief Enginesar upon completion of
construction. (Section 1)

Comments User Agreement for Innarduct (4/12/39) between MFS Network Technologies (NOW
ADESTA) and Willlams - C00137.004 (99E0591,00). ADDITIONAL FIBERS: ¥
additional fibers are installed In either of Williams' two innerducts on the backbane
Facility, Willtams shall promptly notify Authority of each fiber and of each Authority
approved access cannection location lo such Facility that i intends to use. Williams
shall notify Authority of any additional fibers to be instalied at regen location. Failure to
provide such notice shall be deemed a melerial breach of Agresment. Permit
Agreement will be amended to reflect such addition and set forth additional fees.
{Section {1}

Assignability Permittea may not assign or transfer rights without prior written consent of Authority,
Permittes may lease or license fiber strands, grant IRUs, leases or other rights to use
such fibers to third party customers. (Section {1, D)

Relocation Williams shall require Adesta to relocate the additional flber access connection at no
coslt to Authority if Authorlty requires relocation for any reason; however, this does not
altar Willlams' ohligation to reimburse Adesta under the User Agreement. (Section 7)

Maintenance Adesta, al no expense to Authority, respansible for construction and rmalntenance of the

additional connection. {Saction 2}

Page 1




Contract Brief

Line Information  Williams permitted to connect one (1) 96-fiber cable in each of two (2) innerducts from
Facility to the ROW line. Williams t0 construct three (3} ducts, each containing four {4)
1.25" innerducts frorn Vault to ROW ling; and a single trench conlaining twelve (12)
1.25" Innerducts from Vauit to Facility,

Line Names Cleveland to New Yark - Cleveland to Yonkers,

Line States Test State;
tine Counties  Sample County (XX);

CO0737 IRU

iru Type

Third Party Name
Line Segment
Mileage

Comments

IRU Line Componenls
IRU Line Names

IRU Line States

IRU Line Counties

Fage 2
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L4 -
RIDER TO OCCUPANCY PERMIT APPLICATION

Pursuant to an agreement between the New York State Thruway Authority (the
“Authority™) and MFS Network Technologies, Inc. (“MFSNT”) (now kmown as “Adesta
Communications, Inc. (“Adesta”)), whereby a Fiber Optics Facility was constructed within the
Authority ROW (the *Facility™), and MFSNT was duthorized to enter User agreements subject to
Aathority approval, Williams Communications, Inc. {{"Williams™) entered into an agreement
approved by the Authority with MESNT to use that Facility, Williams has requested an
occupancy permit to expand the Faeility by means of an additional fiber access connection at the
subject location, The Authority has agreed to issue such permit upon the terms and conditions
subject location. The Authority has agreed to issue such permit upon the terms and conditions
hereof, including that Williams shall obtain agreement from Adesta that Adesta {or its
contractors, including Williams, if Adesta contracts with Williams to perform the work) shali
construct and be responsible for such expanded Facility, and that Williams shall pay the
Authority an annual connection fee as rent.

The following additional terms and conditions are incorporated into form TA-41337
(2-58), the Occupancy Permit Application (which, inter alia, incorporates by reference the terms
and conditions of the New York State Thruway Occupancy and Work Permit Accommodation
Policy). In the event of any conflict or inconsistency between this Rider and the terms of the
forn TA-41337 (2-98), the terms of this Rider shall govern and control.

I Definitions
The following terms when used in this Rider shall have the following meanings:

Permit Agreement: This Rider, form TA-41337 (2-98) and, all docurnents 1ncorporated
therein, are hereinafier referred to as the “Permit Agreement.”

Adesta: Adesta Communications, Inc. (formerly known as MFS Network Technologies,
Inc.), its successors and assigns.

Authority: The New York State Thruway Authority, its successors and assigns.
Permittes: Williame Communications, Inc., its successors and assigns (or Williams).
o Genersl _

A The purpose of this Permit Agreement is to set forth the terms and conditiors for
an additional fiber access connection for Williams’s communications systems at New York State
Thruway Milepost 171.35, approximately _ * _feet to the Thruway ROW line at __ *

{the “Permit Area™) to an off-Thruway regeration facility ("Regeneration Station™) owned or
leased by the Permittee. This connection is Eeneraily described as being located at Morris

Comers Road and Réute 21 (Site No. 13) within the Authority’s Albany Division and designated
by Drawing Milepost 171.35 (“Fiorida Regeneration Connection™).

L The Authority shall permit Williams to connect ope 56 fiber cable in each
of 2 innerduets from the Fagility to the ROW line, provided that Williams

*5ee attached site drawings within Occupancy Permit
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carry out such connection by constructing: (a) three ducts, each
containing four (4) 1'% inch innerducts, from the Vaulit to the ROW line;
and (b) a single trench containing twelve (12) 1% inch innerducts from the
Vault to the Facility all as more particularly described in the plans
attached hereto as Exhibit 1. For purposes of clarification, from the
Facility o the Vault, each of the 96 fiber cables shall be contained in one
innerduct and from the Vault to the Right of Way line, each of such cables
shall be contained in one innerduct. Williams shall obtain agreement with
Adesta to expand its existing facility to accommodate and arrange for the
construction of such connection in accordance with the design criteria
herein. In addition to this permit, 2 work permit, which work permit shall
contain any and all conditions required by the Authority, shail be required
for any specific construction or maintenance work activity on Autharity
property. The design plans and the Permit Area shall be approved by the
Division Director and the Chief Engineer of the Authority or his designee
prior to issuance of a work permit. As-builts shall be filed with the Chief
Engineer and incorporated into this Permit Agreement when completed.

Construction details shall include the following: twelve (12) 1% inch
ducts (6 in and 6 out) connected to the existing Facility at a hand hole, and
proceeding thence to an underground work vault on Authority property,
adjacent to the Authority ROW line, with inner dimensionsof 12 X 7 X 6
feet minimum, and thence in 3 duets, each containing 4 innerducts, from
the Vault to the Autharity ROW line at 2 point safely and practicably
accessible for constriction and maintenance from off-ROW public
property. In all other respects, construction details shall be the same as the
existing Adesta Facility. Work shall be confined to that shown in the
plans attached hereto and made a part hereof as Exhibit 1

Permittee shall require Adesta, at no cost or expense to the Authority, to
be responsible for the construction and maintenance of the additional
access connection. Adesta may perform such work through contractual
arrangements with others, including Williams or Williams's contractors.

Permittee shall comply with all applicable laws, rules and regulaﬁ:ons,

including, without limitation, all environmental laws.

In addition to, and not in limitation of, Permittee’s liability and
indemnification obligations pursuant to Section IV. B. of the Occupancy
and Work Permit Accommodation Policy, in no event shall Permittee be
entitled to recover lost profits or consequential damages from the
Authority. -~

The Authority shall have the right to approve final plans for the
installation and loc ation of the additional fiber access connectior.
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Permittee shall require Adesta to provide the Authority with evidence of
insurance in amonnts and form reasonably satisfactory to the Authority
with respect to all construction activity to be performed by or on behalf of
Permittee.

Permittee shall require Adesta to relocate the additional fiber access
copnection atng cost to the Authority if the Authority, in its sole
discretion, requires relocation for any reason. Nothing herein is intended
to alter Williams' obligation to reimburse Adesta under the User

Apreement.

At the expiration of the Agreement, title to the Facility and cable shall be
governed by the existing agreements between Adesta and the Authority
and Adesta and Witliams.

Permittee shall not access the fiber access conection from Thruway right
of way; access for all construction and maintenance activities shal] be
exclusively from public right of way adjacent to the Thruway ROW line.

Permittee assertis that a dispute has arisen between the parties in relation to
Permittee’s rights to an additional fiber access connection at the subject
location. Permittee and the Authority are desirous of resolving all disputes
with the subject location, and they acknowledge and agree that this Permit
Agreement will settle any such disputes. Permittee hereby settles and
releases and agrees to hold harmless the Authority from any and all claims
it may have with respect to this Perrnit Agreement or any other agreement
it may have with the Authority or Adesta concerning an additional fiber
apcess connection at this location.

This Permit Agreement shall not be construed as an admission of liability,
fault or otherwise on the part of any party and, inasmuch as it is entered
into in settlement of alleged disputes related solely to the connection at
this location, shall not be admissible for any purpose in connection with
any other dispute, claim or litigation.
If additional fibers are installed in either of Williams® two innerducts on
the backbone Facility, Williams shall promptly notify the Authority of
each fiber and of each Autheority approved access connection location to
such Facility that it intends to use. Without limiting the foregoing,
Williams shall promptly notify the Authority of any additional fibers to be
installed at the location covered by this Permit Agreement. The parties
hereto agree that failure to furnish such notice shall be deemed a material
breach of this Permit Agreement.

In addition to paying additional fees as provided for in Article Il B.

Permittee will be required to obtain: (@) a work permit from the Authority
for such additional fiber installation; and (b) consent from Adesta on all of

-3-
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such terms as are agreed to by Adesta in executing this Permit Agreement
Agreement.

If additional fibers are installed, this Permit Agreement will be amended to
reflect such addition, and the Authority reserves the right to increase
insurance and bond requirements if it, in its sole discretion, deems such
escalation to be necessary, Although this Permit Agreement provides for
the possibility of installing additional fibers, the Permittee understands and
agrees that: (a) installation wil] only be permitted in 4 innerducts, i.e., the
two innerducts connecting to Williams’ existing 96 fiber cable located in
the backbooe Facility and the two innerducts connecting to the Williams®
second innerduct on the backbone Facility; and (b} nothing herein shall
obligate the Avthority to allow such fiber count to be increased unless all
of the Authority's engineering conditions in connection with such increase
have been met, including, but not limited to, submission of design plans
that are fully approved by the Division Director and the Chief Engineer of
the Anthority. ’

The Authority at any time shall have the right to andit the number of fibers
composing the Connection at this locztion,

B.  Economic Terms

Rent shall be paid as follows:

1y A Permittee shall pay to the Authority an annual fee of
$18,000.

B. The annnal fee set forth in Paragraph (1)A. shallbe
escalated annually by the same percentage that the Athany, New
York Consumer Price Index, increases annually. Notwithstanding
the foregoing, in no event shail the increase of any anmual fee be
greater than 5% or less than 2.54%, compounded per annuom.

{2)  Rent for the first year (i.c., the date of execution of this Pérmit
Agreement through the end of the first anniversary thereof) shall
be paid upon the execution of this Rider by Permitiee. During the
term of the Agreement, rent for each other year shall be paid
annually in advance on or before each anniversary of the date of
this Permit Agreement.

(3)  Permitiee shall pay the first year's annual fee set forth in Paragraph
{1)A. above, plus all one-time non-recurring fees required by the
Aauthority for such Occupancy Permits, prior to issnance of the
Work Permit required per Atticle II. A. 1. above.
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Tem

The terrn of this Permit Agreement shall commence upor the date of execution of
this Permit Agreement and shall terminate upon the termination of the User
Agreement. Notwithstanding anything to the contrary in this Permit Agreement,
including, but not limited to form TA-41337 (2-98) and the Occupancy and Work
Permit Accommodation Policy, absent 2 material breach by Permittee of this
Permit Agreement, this permit may not be revoked prior to the end of term of the
User Agreement. :

jcti erved

1. ° Permittee may not assign or transfer its rights or obligations hereunder,
either voluntarily or involuntarily, with respect to the leased space to any
other party without the prior writien consent of the Authority.
Notwithstanding the foregoing, this Article shall not prevent:

(2} Permittes from assigning or transferring its rights and obligations
hereunder to an Affiliate as defined below; or (b) the lease or license of
fiber strands, the provision of indefeasible rights of use grants, leases or
other rights to use such fibers in Permittee’s systems to third party
customers of Permittee. Furthermore, with each such notice, Permittee
shall certify that such licensee, sub-essee or other user has no
involvement, affiliation or kmown contact with any entity intending to
ukilize the facility for an illegal purpose or entity, individual or member of
any organized crime organization or similar criminal enterprise. Nothing
contained herein shall prevent or impair the Authority from transferring or
assigning the Thruway, the Agreement or any of its rights or obligations
thereunder.

“Affiliate” shall mean any party controlling, controlled by or under
cormon control with Williams.

2. The rights granted to Permittee under the Agreement shall be non-
exclusive, .

3, Additional terms:
(2 Holding Over

Any holding over by the Permittee after the expiration of the Term
without the Authority’s prior written consent shail be treated as a daily
tenancy at sufferance at a rate equal to 1.50 times the Fixed Rent then in

/ effect plus other charges herein provided (prorated on a daily basis). The
+¢ ' Permittee shall also pay to the Authority all damages, direct and/or
indirect, sustained by reason of any such holding over. Otherwise, such
holding over shall be on the terms and conditions set forth in this
" Agreement as far as applicable.
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’ (b)  Entire Aerecment

This Permit Agreement granted in conjunction with the User
Agreement of April 12, 1999 contains the entire Agreement between the
parties hereto regarding the subject matter hereof.

(c) aiv en

No modification, waiver, amendment, discharge or change of this
Apgreement shall be valid unless the same is in writing and signed by the
party against which the enforcement of such medification, waiver,
amendment, discharge or change is or may be sought.

(&)  loint Vepture

Nothing contained in this Agreement shall be construed to create a
partnership, a joint venture, an association, a trust or other entity, nor to
constitute either party ag the agent of or for the other.

(e)  Sevembility

If any term, provision, covenant or condition of this Agreement is
held by a court of competent jurisdiction to be invalid, void or
unenforceable, the remainder of the provisions shall remain in full force
and effect and shall in no way be affected, impaired or invalidated.

Agreed to and ackmowledged as of the date first above written by individuals duly
authorized on behalf of the parties hereto.

WILLIAMS COMMUNICATIONS, INC.

Name:

e
itle: T. F. ELBERT
T Atorney-in-fact

-

By its executiorf below, Adesta agress, with respect to this additional access connection: (f) to
construct and maintain the Vault and the Twelve innerducts, and any and all appurtenances, to be
installed herein at no cost or expense to the Authority; (2) that the Authority shall be entitled to
all rent payable by Permittee on account of the transaction contemplated hereby; (3) that Adesta

-6-



Regenaradon Bider for Site ."_' 13 (Florida) MP 172,35

..'i Jro

shall pe:t'orrn eny Jocetes or nlocaﬂomvm.hnnt charge to the Auﬂmnty. and (4) that ﬂ:.'

ADESTA commcmons,‘mc.- SR

By!

ame: fARALY. F, ALv?.
Title: Senme vrice mgrpar"

Agreed mdPeanlttedthlaé_dJynf /\/w : 000
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Flla Number
Contract Name

Contract From
Contract T
Agresment Type
Effective Date

Evergreen

v -~ L-195 013

Contract Brief

Coo738

RIDER TO OCCUPANCY PERMIT APPLICATION - REGEN - SITE #15 -
SAUGERTIES

Williams Communications, Inc.
New York State Thruway Authority
Pemnit;

121312000

No

To Party Nolice Address New York State Thruway Autherity

Consideratlan

Legal

Term
Termination
insurance
Requirements

Deliverables

Commenlts

Assignability

Relocation

Maintenance

Director of Albany Dibision Thruway
P OBox t89
Albany, NY 122010189

Annuat Fee: $18,000, subject lo annual escalation by percentage that Albany, NY CP1
increases; in no event shall increase be greatar then 5% or less than 2.54%.

Additional fiber access connection for Williams' systemn at New York State Thruway
Milepost 101.8 to Williams' off-Thruway regen located at Thruway Exit 20 (Site #15)
within Authority's Albany Division and designated by Drawing Milepost 101.8
{"SAUGERTIES REGENERATION CONMECTION")

Term of Permit Agreement shall terminate upon termination of User Agreement (20
years after acceptance of Williams Fibers)

Except for default by Permittee, Permit may not be revoked prior to end of term of User
Agreement.

Williams shall require Adesta o provide Authority with proof of insurance. (Section 6)

Williams shall file as-builts with the Authority's Chief Engineer upon completion of
construction. (Section 1)

User Agreement for Innerduct {4/12/99) between MFS Technologies (NOW ADESTA)
and Wiltams - C00137.004 (99E0591.00). ADDITIONAL FIBERS: If additlonal fibers
are installed in either of Willlams’ two innerducts on the backbone Facility, Williams shail
promptly notify Authority of each fiber and of each Authority approved access connection
location to such Facility that it inlends to use. Williams shall notify Authority of any
additional fibers to be installed at regen location. Fallure to provide such notice shell be
deemed a material breach of Agreement. Permit Agreement will be amended 1o reflect
such addition and set forth additional fees. (Saction 11}

Permittee may not assign or transfer rights without prior written consent of Authority.
Permittee may lease or likense fiber strands, grant IRUs, leases or other rights to use
such fibers to third party customers. (Section 1), D)

Williams shall require Adesta to relocate the additional fiber eccess connection at no
cost to Authority ¥ Authority requiras relocation for any reason; however, this does not
alter Williams' obligation to relmburse Adesta under the User Agreement, (Section 7)

Adesia, al no expense to Authority, responsible for construction and maintenance of the
additional connection. (Section 2}

Page 1




Contract Brief

Line information  Williams permitted 1o connect one (1) 126 fiber cable in each of two (2} Innerducts from
the Facility to the ROW line. Williams to construct three {3} ducts, each containing four
{4) 1.25" innerducts, from Vault to ROW line, and a single trench containing twelve (12}
1,25" innerducts from the Vault to the Facility,

Line Names Cleveland to New York - Cleveland to Yonkers;

Line States Test State;
Line Countles  Sample County (XX);

C00738 IRV

Iru Type

Third Party Name
Line Segment
Mileage

Comments

{RU Line Cotriponents
IRU Line Names

IRU Line States

IRU Line Counties

Page 2




. Regeneration .Rfde"r Site No. 15 (Saugerties)

ER TO P YP APPLIC

Pursuant 10 an agreement between the New York State Thruway Authority (the
“Authority”) and MFS Network Technologies, Inc. (“MFSNT™) (now known a5 “Adesta
Communications, Inc. (“Adesta™)), whereby a Fiber Optics Facility was constructed within the
Authority ROW (the “Facility’), and MFSNT was authorized to enter User agreements subject to
Authority approval, Williams Communications, Inc. (*Williams™) entered into an agreement
approved by the Authority with MESNT to use that Facility. Williams has requested an
occupancy permit to expand the Facility by nieans of an additional fiber access connection at the
subject location, The Aunthority has agreed to issue such permit upon the terms and conditions
hereof, including that Williams shall obtain agreement from Adesta that Adesta (or its

_ contractors, including Williars, if Adesta contracts with Williams to perform the work) shall
construct and be responsible for such expanded Facility, and that Williams shall pay the
Authority an anmial connection fee as rent.

The following additional terms and conditions are incorporated into form TA-41337
{2-98}, the Occupancy Permnit Application (which, inter alia, incorporates by reference the terms
and conditions of the New York State Thruway Occupancy and Work Permit Accommedation
Policy). Inthe event of any conflict or inconsistency between this Rider and the terms of the
form TA-41337 (2-98), the terms of this Rider shall govern and control,

L Definitions
The following terms when used in this Rider-shall have the following meanings:

Permit Agreement: This Rider, form TA-41337 {2-98) and, all documents incorporated
therein, are hereinafter referred to as the “Permit Agreement.”

Adesta: Adesta Cormnmunications, Inc. (fermerly known as MFS Network Technologies,
Inc.), its successors and assigns.

Authority: The New York State Thruway Authority, its successors and assigns.

Permittee: Williams Communications, Inc., its successors and assigns {or Williams).

1. General

A, The purpose of this Permit Agreement is to set forth the terms and
conditions for an additional fiber access connection for Williams’s communications systems at
New York State Thruway Milepost 101.8, approximately _ * feet to the Thruway ROW line at

* (the “Permit Area™) to 2n off Thruway regeneretion facility ("Regeneration
Station™) owned or Jeased by the Permittee. This connection is generally deseribed as being
located at Thrway Exit 20 (Site No. 15) within the Authority's Albany Division and designated
by Drewing Milepost 101.B ("Saugerties Regeneration Connection™).

PI-1038970v4

* See attached site drawings within Occupancy Perwit
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Regeneration Ridelv' Site No. 15 (Saugerties)

The Authority shall permit Williams to connect one 12C fiber cable in
each of 2 innerducts from the Facility to the ROW line, provided that
Williams carry out such connection by constructing: (a) three ducts, each
containing four (4) 1% inch innerducts, from the Vault to the ROW line;
and {b) a single trench containing twelve {12) 1% inch innerducts from the
Vault to the Facility all as more particularly described in the plans
attached hereto as Exhibit 1. For purposes of clarification, from the
Facility to the Vault, each of the 120 fiber cables shall be contained in one
innerduct and fromm the Vault to the Right of Way line, each of such cables
shall be contained in one innerduct. Williams shall obtain agreement with
Adesta to expand its existing facility to accommodate and zrmange for the
construction of such connection in accordance with the design criteria
herein. Inaddition to this permit, a work permit, which work perrtit shall
contain any and al] conditions required by the Authority, shall be required
for any specific construction or maintenance work activity on Authority
property, The design plans and the Permit Area shall be approved by the
Division Pirector and the Chief Engineer of the Authority or his designes
prior to issuance of a work permit. As-builts shall be filed with the Chief
Engineer and incorporated into this Permit Agreement when completed.

Construction details shall include the following: twelve (12) 1% inch
ducts {6 in and 6 cut) connected to the existing Facility at a hand hole, and
proceeding thence to an underground work vault on Authority property,
adjacent to the Authority ROW line, with inner dimensions of 12 X7 X6
feet minimum, and thence in 3 ducts each containing 4 innerducts from the
Vault to the Authority ROW line at a point safely and practicably
accessible for construction and maintenance from ofFROW public
property. In all other respects, construction details shall be the same as the
existing Adesta Facility. Work shall be confined to that shown in the
plans attached hereto and made a part hereof as Exhibit 1.

Permittee shall require Adesta, at uo cost or expense to the Authority, to
be responsible for the construction and maintenance of the additional

access connection, Adesta may perform such work through contractual
arrangements with others, including Williams or Williams’s contractors.

Permittee shall comply with all applicable laws, rules and regulations,
including, without limitation, all environmental laws.

In addition to, and not in limitation of, Permittee’s liability and
indemnification abliations pursuant to Section IV, B. of the Oceupancy
and Work Permit Accommodation Policy, in no event shall Permittee be
entitled to recover lost profits or consequential damages from the
Authority. «QW



- Regeneration Rid(-")r Site No. 15 (Saugerties)

5. The Authority shall have the right to approve final plans for the
installation and location of the additional fiber access connection.

6. Permittee shall require Adesta to provide the Authority with evidence of
insurance in amounts and form reasonably satisfactory o the Authority

with respect to all construction activity to he performed by or on behalf of
Permittee.

7. Permittee shall require Adesta to relocate the additional fiber access
connection at no cost to the Authority if the Authority, in its sole
discretion, requires relocation for any reason. Nothing herein is intended
to alter Williams" obligation to reimburse Adesta under the User
Agreement.

8. At the expiration of the Agreement, title to the Facility z2nd cable shall be

governed by the existing agreements between Adesta and the Authority
and Adesta and Williams.

9. Permittee shall not access the fiber access connection from Thruway right
of way; access for all construction and maintenance activities shall be
exclusively from public right of way adjacent to the Thruway ROW line.

10.  Permittee asseris that a dispute has arisen between the parties in relation to
Permittee’s rights to an additignal fiber access connection at the subject
location. Permittee and thé Authority are desirous of resclving all disputes
with the subject location, and they acknowledge and agree that this Permit
Agreement will settle any such disputes. Permittee hereby settles and
releases and agrees to hold harmiess the Authority from any and all claims
it may have with respect to this Permit Agreement or any other agreement
it may have with the Authority or Adesta concemning an additional fiber
access connection at this location.

This Permit Agreement shall not be construed as an admission of liability,
fault or otherwise on the part of any party and, inasmuch as it is entered
into in settlement of alleged disputes related solely 1o the connection at
this location, shall not be admissible for any purpose in connection with
any other dispute, claim or litigation,

11.  Ifadditional fibers are installed in either of Williams® two innerducts on
the backbone Facility, Williams shall promptly notify the Authority of
each fiber and of each Authority approved access connection location to

. | such Facility that it intends to use. Without limiting the foregoing,

si ° Williams shall promptly notify the Authority of any additional fibers to be
installed at the location covered by this Permit Agreement. The parties
hereto agree that failure to furnish such notice shall be deemed a material

‘ ‘ breach of this Permit A greement.
PI-1038970v4 i
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. Regenerailon Ride - Site No. 15 (Scugerties)

In addition to paying additional fees as provided for in Axticle II. B.
Permittee will be required 1o obtain: (a) a work permit from the Authority
for such additional fiber installation; and (b) consent from Adesta on ali of
such terms as are agreed to by Adesta in executing this Pexmnit Agreement
Agreemernt,

If additionsl fibers are installed, this Permit Agreement will be amended to
refléct such addition, and the Authority reserves the right to increase
insurance and bond requirements if it, in its sole discretion, deems such
escalation to be necessary. Although this Permit Agreement provides for
the possibility of installing additional fibers, the Permittee understands and
agrees that: (a) installation will only be permitied in 4 innerducts, i.e., the
two innerducts connecting to Williams® existing 120 fiber cable located in
the backbone Facility and the two innerducts connecting to the Wiiliams’
second innerduct on the backbone Facility; and (b) nothing herein shall
obligate the Authority to allow such fiber count to be increased unless all
of the Authority’s engineering conditions in connection with such increase
have been met, incleding, but not limited to, submission of design plans

that are fully approved by the Division Director and the Chief Engineer of
the Authority.

12.  The Autharity at any time shall have the right to audit the number of fibers
composing the Connection at this iocation.

13.  Williams represents that it has obtained fee simple title to land sitnated
between the vault located at the edge of the Authority right of way and the
public right of way located at Old King Road, by means of an instrument
recarded in Liber 2974 at Pages (058 et seq. of the records of the Ulster
County Recorder’s Office, a copy of which is attached as Exhibit 2,
Williams agrees to convey, at no cost or expense to the Authority, a non-
exclusive perpetual, divisible, apportionable and alienable easement across
Williams' property owned in fee and described in Exhibit 2 in recordable
form to cach and every telecommunications provider as the Authority, in
its discretion, directs in order to permit access to the yault located on the
Authority right of way. The routing for such access is more fully described
on the drawings(s) attached as Exhibit 3. Williams and the Authority
agree to cooperate to obtain appropriate indemnification and insurance to
protect the Authority and Williams from any claims, loss or damage
associated with such access granted to any third party. The construction
of any facilities necessary for such sccess shall be at no cost or expense to
the Authority or Willlams. Williams agrees to defend, indemnify and hold

; { harmless the Authority from and against any and all claims that may be
raised in connection with the property rights described in this Paragraph

13 and in Exhibit 2. MW

P1-1D38970v4
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B. mic Te
Rent shall be paid as follows:

(1) A, Permittee shall pay to the Authority an arnual fee of
$18,000.

B. Theannual fee set forth in Paragraph {(1)A. shall be
escalated annually by the same percentage that the Albany, New
York Consumer Price Index, increzses annually, Notwithstanding
the foregoing, in no event shall the increase of any annual fee be
greater than 5% or less than 2.54%, compounded per annurm.

(2)  Rent for the first year (i.e,, the date of execution of this Permit
Agreement through the end of the first anniversary thereof) shall
be paid upon the execution of this Rider by Permittee, During the
term of the Agreement, rent for each other year shall be paid
annually in advance on or before tach anriversary of the date of
this Permit Agreement,

{3)  Permittee shall pay the first year’s annual fee set forth in Paragraph
(1)A. above, plus all one-time non-recuring fees required by the
Authority for such Octupancy Pemmits, prior to issuance of the
‘Work Permit required per Article I A. 1. above.

C. Term

The term of this Permit Agreement shall commence upon the date of execution of
this Permit Agreement and shall terminate upon the termination of the User
Agreament. Notwithstanding anything fo the contrary in this Permit Agreement,
including, but not limited to form TA-41337 (2-58) and the Occupancy snd Work
Permit Accommodation Policy, absent a material breach by Permittee of this
Permit Agreement, this permit may not be revaked prior to the end of termn of the

User Agreement,
D. Resiricions™NYSTA Reserved Rights
1. Permittee may not assign or transfer its rights or obligations hereunder,

either voluntarily or involuntarily, with respect to the leased space to any
other party without the prior written consent of the Authority.

o { Notwithstanding the foregoing, this Article shall not prevent:
{a) Permittee from assigning or transferring its rights end gbligations
hereunder to an Affiliate as defined below; or {b) the lease or license of
fiber strands, the provision of indefeasible rights of use grants, leases or ]

other rights to use such fibers in Permittee’s systems to third party
P1-1038970v4
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