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.--;.. Ne w York 'State Thruway Authority ~New 0 ArnOlTded.

R'" ~ OCCUP~NCV OCCUlJDnCV ~lt Nurnbar.:

\... ~ . 12.3 .
~t' ~9 PERMIT APPLICATION

. Work' Permit NUinbar:

APPllCANTS: PleBse {;fad IJmlaomplete SectIons 7,2. 4; 5 (prin(ol type) fj{jd sIgn Section 7.
Any ,,!issing r;r ;ncorrlilct infolmation may CBuse e derBy in the processiny of your appl;cetion.

S:·~t{';i/r:;;'k·:,::·••. ::,;:.:· .·.,.;,.,.:.,•. :~;,:~;;,['::';):i:i1.l,"P~l!i~!'rt~~jjt~~J)Etg&TIt>J.{mIfPJ;!J2L~k';Qfi~~m~&[{'~t;;:¥.N;i:j:;;'~l':·1:. :~:X";l··:r"::;,.":
ICM"k' 0"81:

o lrujividual l5J"' BU$ine$S/~(l,poration o Municl paHty o Other rple,-so describe~:

Name: Feder.!] t 10 or 58 'If

S'i- /..3S,3-tfI3
M.mng Address:

StreM Suite Or Apt. No. F.O. 80. flill

CitVITowllNillage Zip Code

:on,act por~e;z:rinll: te:lephl)ne Number:

('II'I )S'/2. - JfSJ eY.t

Fax Number;

!'YP. OF FACILItY IC~eok enol:

::J Waler Main. 0 TelepMne

:J Gas Main.s ~Cable Television

::J SeWtfS 0 erectile V[)II~ge., ....

'VRPOS!: OF APplicATION lPle ••o p,ovide brie' desoriptlon arid location):

LOCATION 01' FACILITY ICt\eok onel:

W'1J~~erground 0 Aet11l1

o Surloce 0 8';09" Attachmenl

;/;'fl.~ ~A!l -- Itt (ftrlCrr""'v~/ P~C:..-J'I(Nr --1-0,,- fir' r-~<..<..,
Onnt c.l?/"$ [he/.... 2 ....r< ri'l, ff<--~.., ( Rr .20'-

15<
...

/lmw-I.<,f "".or )
,

'ACILITY LOCATION MILEPOST SOUHCARY

I.glnning' Milepo", Nu",b;r 1'3+'lS.78
FACIL1TY LOCATIOI'I CI1YITOWNNILLAt;E FACILITY LOCATIO'" OOUNTY
lU5Il bllg;nnin-a .rnWIlIP0l;U: to mak.B d_terll'1tnllltiol1l) fun bo~innri'll9 m'l,,:p1;ll'81 to f'mi,iul det!r~;n"{lonl

)"ly if II:I'I1ghudU'ta:l inr;lU'Jo
;r.dTno MU.po'U Number

'ACIUTY LOCATION DIVISION (Check onel:
\JsO'b~grnnfng miiePdSClIi.Jmber to ma_'e d~tliimrn ..tjoh; s"ee Sec"tio'n 9 tor furr:hsr [r"lformationl

o New York o Albany o Syracuse

70

o Buffalo
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Authority lands ara devoted to public use. Permits. therefore. are by sufferance and the> duratiDn thereof

, at the Authority's discretion. regardless of the length of term granted. All permits are. tnerefore.

Qvocable unilateteUy by the Authority. The permittee will maintein all installat:ons permitted hereunder

ubject to the risk of (.Iocating or removing th.m at the permittee's own eXpEtn$e, in accord,3n1:e with tna

irectiolls of the Authority.

--

fi"~!-0~(~;~l:t<~ '~.~ .. ' . :.:;':y),.'::J'''·::.:::')'-:';:'F;: ···:'·Ap':qmQ~A.!7;'INRbiji9(OO:I¢l'N.;i::~!~'(~<:· ':;'.?'j,.".':'/[g, :T·.:~.:~;;i:),i;!,,{;;D"r:<i

't is absolutely necessary that me permittee notify the appropriate Thruway Authority Division Director at

,sst 24 nOlJrs before work 15 started and upon jts com]:lletlon. Similar notification Is required in casa of any

J!ure replacements or repairs.

If you need Quick and accurate identification of New York State permits nec.ssary for ,8 complex business

anlure. use the State's Master Application Procedure by dialing , -800-342-3464 and describing your plens

) the Governor's Office of Regulatory Reform {GORRI.

Write or Cell the Thruway Division Checked on 1he Beck of ttJiij Application.
'f You Have Further Questlons About This Permit.

Applicant continue with SectiDn Ii

-(Jction 6. FO:RT.HR~WAY:us"':ON).Y,.. , .
. , ,',

-' -'
... ..

. ' .- .. ,. . ...- ,,"., .'.,-.." .... . ." . '.. ..
,drnjnrstratlvo Fee: Annual Fee ,eQ'.,(tred~ Performence Bo-nd: Sec.lJrity Deposit:

~ YES 0 NO 0 ~ES ~NO 0 yeS 121 NO 0 YES -9fNO
~ Oljgin~l $ 750;~!l 0 Original $ 0 Orlginol ·1 0 Origin.' S_

] Amfilided ~ 0 Atnendea • 0 Amended • U Am.n~d •
PPROVAL (If Appl'c.blel'

bATESIGNAtuREO~ FE, APPROVAL PLEA SE PRllfT NAMe

ob}lM;:t to Stick Charges: Subject 10 l,iqvhJaUtd Type a/Insurance Furnished; OIJ F''--'" {Xl 3930
Demages' ~ TA·51SS3 II E>cpirlt;on Date

~ YES 0 r-lO
~ '1E5 0 NO 0 Undertoking, elltclive \Jele

ondition Rider aua.cned: 0 Oupllcelo policy .~
.

J YES rr1 NO Eft'ecti"'e de\e

0 TA·51318 Englne.rlng Agreement

71
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Application is hereby m~de by the undersigned In accOrdance with the map and/or plen hereto attached•

•nd subject to the RULES AND REGULATIONS OF THE NEW VORK STATE THRUWAY AUTHORITY and 10

~he NEW YOP,K STATE THRUWAY AUTHORITY OCCUPANCY AND WOflK PERMIT ACCOMMODATION

~OLJCY ITAP-401l and any CONDITION fUDER or amendments thereto formlng a part hereof. This applicant

"'ill oOtain llny other CGnS9nts or perml1s that may be necessary to accomplish the purposes set forth above.

lS It is understood that In granting a permit. the New York State Thruway Authority merely expresses its

lasenUn so far as it is authorized.

In consideration of the granting of a permit, the undersigned hereby accepts the sama subject to the

;ondftions therein described.

)~ted this ~~:::j=H==·:::::I"(::-~ day of __-,-,__.,-,-S-¥!n:::!'~k,,--~~e.Q.L....

C/l.IoIT TITLE
(ff flpptlcab'lI'l

$80r/,,'1".6·' ' ; ,: . FOR ;l'HRUWAV:US'E.ONI:V.'·'·": .. ,:;' : :;.,.",.: :. :' • . ., ..

Permission is hereby grsMed to -rl"'" E L.uA (I·-t.'Ci1l. CA-C'JL E: (hereinafter

referred to as "permittee·')· ta proceed as set forth and represented in the foregoing applioation·and a"t the

particular location described tt>erein In accordance with the map andfor plan thereto attached and subject

to the RULES AND REGULATIONS OF THE NEW YORK S,ATE THRUWAY AUTHORITY and to the NE~V

·YORK STATE THRUWAY AUTHORITY OCCUPANcY ANLl WORK PERMIT ACCOMMODATION POLICY

lTAP-401) and any am'.,ndments thereto which are incorporated herein as though fully set forth and to all

terms and conditions set forth in any CONDITION RIDER and all terms attached hereto.·

Dated . this __' ~
30"-\} A

___ day 01 ..J....u...f...((....IL=-- _

>. ...

§i&~ATUA~

aCID t •

"

72
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;"~iii.1':m;" '<i6Yii?tliMJi'" .'~fl ' ,'.. ", '1', ""Ai ••Pt': (~ ,1fR.4Q'l.lrm"f;!w.l:
New York State Thruway Authority fill New D Amended

~~o.'~1<
,

Sli OCCUPANCY O~eup""cv Permit Numb.,.

PERMIT APPLICATION 414b
~Y"'\J Wer, Permit Number:

APPLICANT$.; Pleasl3 r6ad and ,;amp/ere Sections 1, 2, 4, 6 (print Dr typel and :;ign Section 7.
Any missing or inr;orrect informet/on may ctJuS/t a delay in the proct1ssing of your app/ictJtion.

o Indiv,~ual ifs.USinasSJC olpofation o Munlcipalitv o Otner 101e.$O lI.scribe]:

Name:

ii In ~ WwJ' II e.~ Co hie
Mailing Adllress:

Street ~ 7 I t'I dVl4rr/ti.1 tJ,; ,,' e.-

feder.1 ID or SS#

S9 ....J3S3?J3

Suite or Apt, No,

C~yfTow"lVill.ge Stote N
10tN/

Zip C06.

COoteel Person Name /pleBse print):

C/10'5 ALJS,1i,-,
Tel.phone Numbe"

{!'fn (p q li-5331 ext

Fax Nllmb""
7 7(PE{ {SYS"1 ~'1~- ()776'

'~~j!Fi~ptit:i\lii;~~i'Ni,f.;~"'\ifi,ij;j~FitS\~<\;;t'FA'Gj[jjT,it;foE!tfEic:AfuibN,r(f,JFORM~t~N'~'9iSillffi'\1;'if"';i:j(,~El~g~~'~I:~11¥;i\~
.... ~~t:o;~~'die'Gl ~f,,~dh> -, -H·~~~~:,;.;":~ >::z,.~• ...,. ~.! !:':@.~ l"~-:f!i~~.:':J ~1:.l-:","; -:~t:.~:li~ ... ~d'''~'f+ ~~-: U.. ~~':~~:-':'~;;f.: ~~: ~::o: ... Yl ~¥ ~ :,;::~,~~~~ • A'':''+': ~Wi~~\~"L1tl;t,! :.:.1 , ....~..,,,~ ,~~~••.ts".~~1!j~~":<':"':. . . . - '.
TYPE OF FACILITY (Check onel: LOCA.TION OF FACILITY ICheck one):

o Wate, Meins 0 Telepho"e 0 Othe,: {please describe): u;r"'Un~ergrouM 0 Ae-riar

0 Gas Majn:p ~able Tele\l'ision 0 Surface 0 ericlge Attachment

0 Sewers 0 Elecnic \lolt'lIe

PURPOSE OF APPLICATION fPlease prov~e brief des<;.rtption end locatklnJ:

f/1J,-}aJI ftk-r' IJp/ic. cable, i/l If" 5cJt.wtt I'C, &'0 PVc. ui?d e.,r ..z:-5' 7 Ii! tJ]/11 ;foa d.

(j II"r;rf) 0.-$ S. 8McI / )rrs ora (J CG tNI Fde., AS. p~ PL/V.-J 13"'''-f> l.''S.o,- 4S-MI~f\

. -:}i"".i:-1~ 1:O:l;'~'..:~!:t9! i'!:;.~;'·-1:i: !
i~dillQ t-Jillep~ln N'Jl'llbo!:! I

..;~ :-. .. ..... ,.

. .. ' "'-",

f'ACILITY LOCA110N Dr\l1510l. (Check ono):
(US& b!ginning milepost number to ma~e de:ta.rmination: see. Section 8 io~ further inrormatrofl)

~ New York o Albanv o Sytacuse
157

o Buffalo



7

TA.4' ..37 {ZIS81 Z.I 4

Authority lands are devoted to public us&". Permits, therefQre, are by sufferance and the duration thereof

J$ at the Authority's discretion, regardless of the lenl11:h of temi1 granted. All permits <ire, therefote,

revocable unilaterally by the Authority. The permittee will maintain all installations permitted hereunder

subject to the risk of relocating or removing them at the permittee'S own el:pense, in accordence with the

directions of the Authority.

It is absolutely r.1!lcessary that the permittee notify the appropriate Thruway Authority Division Director at

least 24 hours beiore worle is started and u!)on its completion. Similar notification is required in case of any

future replacements or repairs.

If you need quick and accurate identification of NElW York State permits necessary.for a complex business

venture. use the Stata's Master Application Procedure by dialing 1-800-342-3464'and describing your- plans

to the Governor's Office oi Regulatory Reform (GORRl.

Write or Call the Thruway Division Checked on the Back of this Application.
If You Have Further Questions About This Permit.

ApplicFmt continue with Section 6

Security Depos;t:

~S 0 NO 0 YES .~ 0 YES ~

rn-1J,iginal $ 7SD. oro 0 O,lgiMI $ 0 Original ~

o Amended S 0 Amended $ 0 Amended $

ApPROVAL llf Applicable}:

o YES

o Original $. _

o Amended $. _

OA7':'

,'SlfDje::":; 'tt Baci: ':'h2lr:;:es~

~;. :J NO

Condition Rider3Pached'

·0 YES ~O

5'Jbjec:t \.c !...ia""Jict1;£lc
D.m.g~c·'

~s D NO

"VDf. 01 InSl1j"an~f ::um!snec:: ~""".::=: '.J.3 ..-. Ofi 4:2..\
~ ~L.-6~2Z:; ~ :;>:;.!;'atiQ!\ DS1:e ~

! CJ Untiertsr.lriQ, e:fe·:tiy£ datE: _

o Duplicate pol;o\' , _

Effective date _

o TAr 51318 Engineerrng Agreement

158
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Application is hereby mada by the undersigned in accordance with the map and/or plen hereto attached.

and subject to the RULES AND REGULATIONS OF THE NEW YORK STATE THRUWAY AUTHORITY 3i'ld to

the NEW YORK STATE THRUWAY AUTHORITY OCCUPANCY AND WORK PERMIT ACCOMMODATION

POLICY (TAP-401 ~ and any CmJDITION RIDER or amendments thereto forming a part hereof. This applicant I
wlJl obtain any other oonsents or permits that may be necessary to accomplish the purposes set forth above,

as it is understood that in granting a permit. the New York State Thruway Authority mer.ely expresses its

assent in so far llS it is authorized.

In consideration of the gfantirJQ of a permit, thB undersigned hereby accepts the same subjeot to the

conditions therein described.

3 rd,. J u 11 e..- ;},t) Dd..Dated this __-= day 01_......;;'--- tlllJ__•

x

x

SIGNATURE OF APPLICANT

PLEAs! PRINT NAME

TJTLE
Hi appileabllll

Permission is hereby grarJted to 71"1 'f" It/4l!J:J" C,g&l, t.. e:- (hereinafter

referred to as "permittee") to proceed as set forth and represented in the foregoing application and at the

p"rticular location described therein In accordance with the map a~dtor plan thereto attachad and subject

to the RULES AND REGULATIONS OF THE NEW YORK .STATE THRUWAY AUTHORITY and to the NEW

YORK STATE THRUWAY AUTHORITY OCCUPAI~CY AND WORK PERMIT ACCOMMODATION POLICY

(TAp·401) and any amend ments thereto which afe incorporated herein as though fully set forth and to aU

terms and conditions set forth irJ any CONDITION RIDER arid all terms attached hereto •

Dated, . . this _...;&=..:.1''''\''''--' day Of_--.:.~.L)-"u:::.u:::.~E.o::...- _

.~

.. --'"

TITLE
TAVIS IOfJ']JI R..t CTQiC.

159
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PIVISION HIGHWAY SECl'IONS DIVISION M1LEPOST l.!M1TS

0 New York New York (Main Une) 0.00 - 76.50 - .

• Garden State Parkway G.S. 0.00· G.S. 2.40
Conoee:ticn

• New England Section N.E. 0.17 - N.E. 15.01

• 1-287 Cross. WeSlchester C.W.E. 0.00 - C.W.E. 10.90

• J-84 0.00·71.46

0 Albany A.lbany (Main Unel 76.50· 197.90
• Berksh'lre Section B 0.00 - B 24.28

0 Syracuse Syracuse (Main Une) 197.90·350.60

0 Buffalo . Buffalo (Main Line) 350.60·496.00

• Niagara Se.ction N 0.00 - N 21.50

TELEPHONE NUM13ERS AND ADDRESSES

Thruway Divisicln Director

New York DivEsion
J;'ou.... E?\llIelll;;1.v!>.Boull>vard­
Stdfe=;-;ri 10901·

\~i'".. , ,,,!,

Phone: ; (845) 918':2502
Fax; .{845} 91&-2598

Thruway Division Director

SyraC1Jse Division

Mailing Address: P,O. Bo)( 308

East SyracLJs~. NY 13057·0308
:'oc$!ior.: 6712 8fOoid~\.vri ?arkway

SYiac~seJ !'ly

P:-t~ii~: (3 ~ 5) 437-274·;

:=8>:: (315J 463·5835

Thruway Division Director

Albany Division

9W, Interchange No. 23

P.O. Box 189

Albany. NY 12201·0189
Phone: (518J 436·2999

Fax: (518l 436-0233'

Thruway Division DireCTor

Buffalo Division

3901 Genesee Stre"'t

Cheektowaga, NY 14225-0121

NOTE: :=or the Cross Westchester Expressway 11·287), the New York State Department of Transportation shaH
issue Occupancy Permits and the Thruway Auihority shall issue Work Permits.

160
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Hem 6 by Ms. DeLucco (Appendix Fl·
Salary Piau (Continued)

tbe Board fnr Managerial/Confidential employees,
il further

RESOLVED, that this resolution be Incorporated in
e minutes of this meeting.

Item 7 by Ms. DeLucco (Appendix G)
Approving Modifications of Resolution No. 5339 Adopted at Thruway Autbority
Board Meeting No. 626 Held on February 3, 2004

Board Member Carey-CassidY asked whetber or not the fee policy was clear
tbat negotiated fees would always equal Or exceed the fees in the schedule. Staff
'ndicated that was the intention and that it would be sure to clarify the policy in that
,'egard. In addition the Board asked about the current levels in the fee schedule
including information relative to the last time the schedule was updated and how It
compared with other schedules. Staff indicated that it would report back to the Board
with that information.

After full discussion, on the motion of Ms, Carey Cassidy, seconded by Mr.
Riedman, without any objections, the Board adopted the following resolution:

RESOLUTION NO, 5360
APPROVING MODIFICATION OF RESOLUTION
NO.5339 ADOPTED AT THRUWAY AUTHORITY
BOARD MEETING NO. 626 ON FEBRUARY 3, 2004

RESOLVED, tbat RESOLUITON NO. 5339
adopted at Meeting No. 626 on Fehruary 3, 2004 he, and
the same hereby is, modified and superseded to the extent
that it is inconsistent with the terms of the agenda item and
resolutions set forth below, and be it further

NYS TURUWAY AUTHORITY
BOARD MEETING NO. 6)1 PA.CE 7



RESOLVED, that the Director of Engineering
Services, or his designee, be and he hereby is, authorized,
to consent to third party use of Anthority owned fiberoptic
facilities on Authority right of way following approval of
fees for such uses by the Authority's Finance Committee
and provided user agreements between Adesta LLC and
third parties for such uses are in form and substance
acceptable to the Authority's General Counsel, and the
Authority's Director of Engineering Services, and be it
further

RESOLVED, that tbe Director of Engineering
Services, or his designee, be and he hereby Is, authorized,
to consent to NEON Optica's use of a regeneration site
.• ..o •

agreement between NEON and Adesta LLC Agreement is
in form and substance acceptable to the Authority's
General Counsel and the Authority's Director of
Engineering Services, and conforms to the economic terms
authorized by the Authority Board at Meeting No. 626,
and be it further,

RESOLVED, that the Executive Director, or his
designee, be, and he hereby is authorized to take all actions
necessary to amend the Fee Policy for Thruway
Occupancy Permits to provide that fees for fiberoptic
connection permits are to be negotiated amounts
determined by the Authority's Finance Committee, and be
itfurther

RESOLVED, that upon the advice of the
Authority's General Counsel, and the Authority's
Director of Engineering Services, or his designee,
occupancy permits with riders may be issued for new
fiberoptic connections in accordance with the Authority·s
Occupancy and Work Permit Accommodation Policy

i'lYS THRUWAY AUTHORiTY
BOARD MEETING NO. 631 PAGE 8
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.tern 7 by Ms. DeLucco as Ameaded (Appendix G)
Approving Modifications of Resolution No. 5339 Adopted at Thruway Authority
Board Meeting No. 626 Held on Februarv 3, 2004 (Continued)

following approval of permit fees by the Authority's
Finance Committee, and be it further

RESOLVED, that the Executive Director, or his
designee, be, and he hereby is, authorized to take all
actions to amend the Occupancy and Work Permit

. Accommodation Policy to: (1) provide that rees for
Occupancy Permits for new fiberoptic connections, are to
be revieWed aud approved by tbe Authority's Finance
Committee; and (2) conform to the Fee Policy for Thruway
Occupancy Permits adopted by tbe Authority Board at
Meeting No. 447 pursuant to Resolution No. 4729 and
further amended by this resolution, and be it further

RESOLIFED, Ibat Authority Occupancy and WOIK
Permits may continue to be issued without submission to
the New York State Comptroller's Office for review and
approval, and be it further

RESOLVED, that the General Counsel be, and she
hereby is, authorized to undertake rnlemaking of the Fee
Policy and of the Accommodation Policy, as amended by
the agenda item, pursuant to the State Administrative
Procedures Act, and be it further,

RESOLVED, that all terms and proVISIons of
Resolution No. 5339 not amended hereby shall remain in
full force and effect, and be it further

RESOLVED, that this resolu tion be Incorporated in
the minutes of this meeting.

NYSTHRUWAYAUTHOIDTY
DOAn.D MEETING NO. 631 PACE 9



TO:

FROM:

The Thruway Authority Board

Wilma DeLucco

Director of Administrative Services

Meeting No. 631
Item 7
Appendix G
Page 29

DATE: July 28, 2004

SUBJECT: Approving Modifications of Resolution No. 5339 Adopted at Thruway Authority
Board Meeting No. 626 Held on February 3, 2004

At Thruway Authority Board Meeting No. 626 held on February 3, 2004, the Authority

Board adopted Resolution No. 5339. A copy of Resolution No. 5339 (the "Resolution") and a

copy of the related agenda item (the "February 2004 Item") are attached hereto as Exhibit 1.

Among other things, the Resolution: (1) approved the terms of an agreement with NEON

Optica, Inc for a regeneration site connection agreement (the "NEON Agreement"); (2)

authorized the Executive Director, or his designee, to execute: the NEON Agreement; other user

agreements for regeneration site connections; and user agreements for duct on the fiberoptic

backbone; and (3) authorized the Executive Director, or his designee, to execute the types of

connection agreements described in the February 2004 Item.

The February 2004 Item indicated that there are three types of third party uses associated

with the fiberoptic backbone: duct use on the backbone: regeneration site connections; and new

connections to the backbone.

Resolution No. 5339 requires amendment as set forth below.

A. The February 2004 Item anticipated that the proposed NEON agreement (and all future

user agreements with third parties, whether for regeneration site access or use of duct on

the fiberoptic backbone) would be between NEON (or other third party user) and the

Authority.

1



Meeting No. 631
Item 7
Appendix G
Page 30

In fact, however, the NEON agreement and future agreements both for regeneration sites

and for backbone duct can continue to be cast as user agreements between Adesta LLC

CAdesta") and the third party user.

Authority approval of user agreements is still required. However, the Authority's

signature on the user agreement can be limited to Authority consent to the third party's

use of the applicable Authority owned fiberoptic facility, e.g. regeneration site, duct on

the Authority right of way.

Since Resolution No. 5339 authorized the Executive Director to "execute" an agreement

with NEON and to execute other user agreements both for regeneration access for

fiberoptic backbone, we wish to clarify that the Authority will simply consent to use of

the Authority owned facility on Authority right of way by the third party user. This may

limit the potential for Authority liability. We recommend that authority to execute the

consent be delegated to the Director of Engineering Services or his designee.

It should be pointed out that in addition to user agreements for regeneration access and

backbone duct, third parties may also want to enter into agreements with Adesta for fiber,

and these would be handled in the same fashion as user agreements for duct and

regeneration site access.

B. The February 2004 Item indicated that new connections would take the fonn of

occupancy permits with riders. Three changes are recommended.

2



Meeting No. 631
Item 7
Appendix G
Page 31

1. Clarify that authorization of new connections will take the fonn of Occupancy Pennits

with Riders and that such Permits with Riders shall be progressed in accordance with the

Thruway Authority Occupancy and Work Permit Accommodation Policy (the

"Accommodation Policy"). Resolution No. 5339 authorized the Executive Director, or his

designee, to execute "the types of connection agreements described in this agenda item."

2. Authorize a change to the Accommodation Policy indicating that fees for new

fibemptic connections will be detennined by the Authority Finance Committee.

Section Ill.C., Pennit Approval and Annual Fees, of the Accommodation Policy provides

in Subdivision 2. that the Authority's Real Property Management Committee is to evaluate

the nature of the permit and establish the annual fee and schedule for subsequent fee

revisions.

Since the February 2004 Item provided that fees for new fiberoptic connections are to be

reviewed and determined by the Authority's Finance Committee, this change should be

reflected in the Acco=odation Policy.

3. Authorize a change to The Fee Policy for Thruway Occupancy Permits (the "Fee

Policy") adopted by the Board at Meeting No. 557 pursuant to Resolution No. 4729.

The Fee Policy provides that fees for utilities are to be set by a market-based rate schedule

and approved by the Division Director. Since the February 2004 Item provided that pennit

fees for fiberoptic connections to the backbone are to be submitted to the Finance

Committee, it is recommended that the Fee Policy make clear that fiberoptic connection

permit fees will be negotiated (as opposed to set by schedule) and will be detennined by

the Authority's Finance Committee.

3
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C. In addition to the foregoing, the Board is requested to: (1) confinn that Authority Permits

will continue to be issued without submission to the New York State Comptroller's

Office for review and approval; (2) authorize the Executive Director to approve

amendments to the Accommodation Policy to bring it into conformance with the Fee

Policy as amended by this item; and (3) authorize the General Counsel to undertake

rulemaking of the Fee Policy and of the Accommodation Policy, as amended by this item,

pursuant to the State Administrative Procedures Act.

To implement the foregoing changes to the Resolution, it is recommended that

Resolution No. 5339 be modified and superseded to the extent that it is inconsistent with this

Agenda item.

RECOMMENDATION:

It is recommended that the Board adopt the following resolution:

RESOLUfION NO.

APPROVING MODIFICATION OF RESOLUfION NO.5339
ADOPTED AT THRUWAY AUTHORITY BOARD MEETING
NO. 626 ON FEBRUARY 3, 2004

RESOLVED, rhat RESOLUTION NO. 5339 adopted at

. Meeting No. 626 on February 3, 2004 be, and the same hereby is,

modified and superseded to the extent that it is inconsistent with

the terms of the agenda item and resolutions set forth below, and

be it further
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RESOLVED, that the Director of Engineering Services, or

his designee, be and he hereby is. authorized, to consent to third

party use of Authority owned fiberoptic facilities on Authority

right of way following approval of fees for such uses by the

Authority's Finance Committee and provided user agreements

between Adesta LLC and third parties for such uses are in form

and substance acceptable to the Authority's General Counsel, and

the Authority's Director of Engineering Services, and be it further

RESOLVED. that the Director of Engineering Services, or

his designee, be and he hereby is, authorized, to consent to NEON

Optica's use of a regeneration site connection on Authority right of

way provided the user agreement between NEON and Adesta LLC

Agreement is in form and substance acceptable to the Authority's

General Counsel and the Authority's Director of Engineering

Services, and conforms to the economic terms authorized by the

Authority Board at Meeting No. 626, and be it further,

RESOLVED. that the Executive Director, or his designee,

is. and he hereby is authorized to take all actions necessary to

amend the Fee Policy for Thruway Occupancy Permits to provide

that fees for fiberoptic connection pennits are to be negotiated

amounts determined by the Authority's Finance Committee, and

be it further

5
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RESOLVED, that upon the advice of the Authority's

General Counsel, and the Authority's Director of Engineering

Services, or his designee, occupancy permits with riders may be

issued for new fiberoptic connections in accordance with the

Authority's Occupancy and Work Permit Accommodation Policy

following approval of permit fees by the Authority's Finance

Committee, and be it further

RESOLVED, that the Executive Director, or his designee,

be, and he hereby is, authorized to take all actions to amend the

Occupancy and Work Permit Accommodation Policy to: (1)

provide that fees for Occupancy Permits for new fiberoptic

connections, are to be reviewed and approved by the Authority's

Finance Committee; and (2) conform to the Fee Policy for

Thruway Occupancy Pennits adopted by the Authority Board at

Meeting No. '447 pursuant to Resolution No. 4729 and further

amended by this resolution, and be it further

RESOLYEO, that Authority Occupancy and Work Pennits

may continue to be issued without submission to the New York

State Comptroller's Office for review and approval, and be it

further

6
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RESOLVED, that the General Counsel be, and she hereby

is, authorized to undertake rulemaking of the Fee Policy and of the

Accommodation Policy, as amended by the agenda item, pursuant

to the State Administrative Procedures Act, and be it further,

RESOLVED, that all terms and provisions of Resolution

No. 5339 not amended hereby shall remain in full force and effect,

and be it further

RESOLVED, that this resolution be incorporated in the

minutes of this meeting.

Director of Administrative
Services

RECOMMENDATION APPROVED:

., f ~~y"'::Oy..L---__
Date
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TO:

FROM:

The Thruway Authority Board

Wilma DeLucco

Director of Administrative Services

DATE: January 26, 2004

SUJ3JECT: Authorizing the Executive Director to Approve an Agreement with NEON Optica,
Inc. to Access the Authority's Right of Way for a Fiber Connection and
Delegating Authority to the Executive Director to Approve Future Agreements
Related 10 the Fibe( Optic Facilities

In 2003. the Authority signed Amendment #3 to the Agreement for Services Relating to

the Design, Construction, Marketing and Maintenance/Operation of a Fiber Optic Infrastructure

along the New York State Thruway Authority Rights of Way with MFS Network Technologies,

Inc. (This Agreement as amended by Amendment Nos. I, 2, and 3 and the Panial Release and

Settlement Agreement is hereinafter referred to as the "Adesta Agreement").

Among other provisions. Amendment #3 transferred ownership of the fiber optic

facilities, which include such items as telecommunication cables, jines, conduits, manholes and

. regeneration facilities. to the Authority. The resolution approving Amendment #3 did not

include clarification that staff would continue to approve Or consent to agreements ";-ith users of

the fiberaptic facilities.

In recem momhs. staff has had disc.ussions with NEON Optica. Inc., a company that

seeks an access connection from a regeneration site at Woodbury (MP 45.5) to the AuthOrity's

righl of way line. This agreement would actually replace an agreement the Authority previously

had with Global Crossing North America NetworkS. Inc. ("Global Crossing") which was rejected

by Global Crossing during the coUrse of bankruptcy. The agreement with NEON Optica, Inc.

would, be for the same fee as Global Crossing had paid, $48.000 annual! y, al a rare of 52,000 per



Meeting No. 626
Item
Appendix
Page

fiber. The Authority would continue 10 receive 50% of this annual fee. (User fees are shared

with Adesta according to the Agreement). The proposed term of the agreement is 14 years,

which ends on April 12,2017.

Prior to Amendment #3. this agreement would have been between l\.'EON and Adesta,

since they owned the fac:ilities. Now that the Authority owns the facilities, the Authority must

consent to the use of the facilities. and of the Authority's right of way on which such facilities

are located by signing the agreement.

Because of the lack of an explicit delegation, we ask that the Board approve the NEON

agreement. We also propose that the Board delegate to the Executive Director or his designee.

the ability to execute similar future user agreements for regeneration site connections as well as

two other types of agreements relating to the Adesta Agreement that may arise in the future:

agreements for uSe of the ducts on the fiberoptic backbone. and agreements for new connections

to the backbone.

The Adesta Agreement has been interpreted to include user rights for 14 connections off

rhe backbone, but if a user wants to connect at a different location, a connection agreement with

additional annual fees has been required. In addition. if a sub-user seeks pennission from the

Authority to make any connection off the backbone, connection agreements would be needed.

With regard to user agreements for ducts on the backbone, the Adesta Agreement

provides that fees are to be detennined in accordance with a matrix to be approved by the

Finance Committee. With regard to the NEON type of agreement and the connection

agreements, the" recommendation is that proposed fees would be SUbmitted first to the Finance

Committee for review to determine if the fee structure is fair. consistent. if applicable, with other

2



Meeting No. 626
Item
Appendix
Page

prior agreements, and/or consistent with current market conditions. These agreements would

take the form of occupancy permits with riders.

Lastly, as the transfer of infrastructure to the Authority pursuant to Amendment No.3

may necessitate execution of additional documents to address such changes, it is also '.

recommended that the Executive Director, or his designee, be delegated the authority to execute

such documents as may be necessary tD reflect such change in ownership and respDnsibility.

RBCOMMENDATION:

It is recommended that the Board adopt the following resolution:

RESOLUTION NO.

AUTHORIZING THE EXECUTIVE DIRECTOR TO APPROVE
AN AGREEMENT WITH NEON OPTICA, INC. TO ACCESS
THE AUTHORITY'S RIGHT OF WAY FOR A FIBER
CONNECTION AND DELEGATING AUTHORITY TO THE
EXECUTIVE DIRECTOR TO APPROVE FUTURE
AGREEMEl\'TS RELATED TO THE FIBER OPTIC
FACILITIES

RESOLVED, the proposed terms of an agreement with

NEON Optica, Inc. be; and hereby is apprDved, and be it further

RESOLVED, that the Executive DirectDr or his designee

be, and he hereby is authDrized to execute, upDn the advice of the

Authority's General Counsel and the Authority's Director Df

Adminisuative Services, an agreement with NEON Oplica. Inc.,

including the terms outlined in the Agenda Item and Dn such other

terms as may be, or determined by the Execu[jve Director, or his'

3
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designee, to be in the besl inlerest of lhe Authorily, and be it

funher

RESOLVED, lhat the Executive DirectDr, Dr his designee

be, and he hereby is authorized to execute Dther user agreements

fDr regeneratiDn site cDnnectiDns as well as user agreements for

duct Dn the fiberDptic backbDne as well as the types Df connection

agreements described in this agenda item related to the fiber

facilities upon recommendations made by the AuthOrity's Finance

CDmmittee, and upDn the advice of the AUthDrity'S General

CDunsel and the AuthDrity's Director of Administrative Services

and be it further

RESOLVED, that the Executive Director. Dr his designee.

be, and he hereby is, authorized to execute, upon the advice of the

Authority's General Counsel and the Authority's Director Df

Administrative Services, such documents as may be necessary to

address the transfer Df Dwnership Df the fiberDptic facilitie, to the

AuthDrity, and be it further

RESOLVED, that this resoluriDn be incDrpDrated in the

minutes of this meeting.

DirectDr Df
Administrative Services
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to S150 000 for th

Mr. Fleischer submitte Exhibit I mg containing Personal Service
Contrncts up to S150,000 for the pel'jocJ:]:l't)~wer1, 2003 tbrough December 31, 2003.

After full d' lon, 01\ toe motion of Mr. Ried seconded by Ms. Carey
Cassidy, w· any objections, the Board accepted M,', Fleische ort.

Item 3 bv Ms. DeLucco (Appendix C)
Autoori'l;ing the Executive Director to Approve an Agreement with NEON Optica, Inc.
to Access tbe Autbority's Right of Wav for a Fiber Connection and Delegating
Authority to the Executive Director to Approve Future Agreements Related to the
Fiber Optic Facilities

After full discussion, on tbe motinn of Ms. Carey Cassidy, seconded by Mr.
Riedman, witbout any objections, tbe Board adopted tbe following resolution:

RESOLUTION NO. 5339

AUTHORIZING THE EXECUTIVE DIREcrOR TO
APPROVE AN AGREEMENT WITH NEON OPTICA,
INC. TO ACCESS THE AUTHORITY'S RIGHT OF
WAY FOR A FIBER CONNECTION AND
DELEGATING AUTHORITY TO THE EXECUTIVE
DIRECTOR TO Al'PROVE FUTURE AGREEMENTS
RELATED TO THE FIBER OPTIC FACILITIES

RESOLVED, the proposed terms of an agreement
with NEON Optica, Ioc. be, and hereby is approved, and
be iHurtber

NYS Tl-IRUWA."Y A.UTHORITY
BOARD MEETING NO. 6'2.6 hCE ]



CERTIFICATE OF SERVICE

I hereby certify that on this 23rd day ofJuly 2009, I caused a true and correct

copy of the foregoing "Petition for Declaratory Ruling that Certain Right-of-Way Rents

Imposed by the New York State Thruway Authority Are Preempted Under Section 253"

to be delivered by First Class mail to the following:

Edna Goldsmith
Assistant Counsel
New York State Thruway Authority
200 Southern Blvd., PO Box 189
Albany, NY 12209

Henry C. Collins
Assistant Attorney General
Office of the Attorney General
Civil Recoveries Bureau
The Capitol
Albany, NY 12224-0341

Charles Breckinridge




