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Administrator’s Dexision an FCC Resaand - Pundiag Year 1995-2000
3750 Univergity Avenus
P.O. Box 1028
Form 471 Agplicetion Number: 148309
299355, 299356, 299359, 200361, 299363, 209365,
299367, 299368, 959370, 209371, 269372, 209373,

February 17, 2009 o
Best Best & Krioger LLP FER30 2008
N L

Rivergide, CA 52502-1028 -.
Re:  Applicant Neme: R O P~ Rivemids County

Billed Extity Nunber: 143743

Funding Request Number(s): 299376, 299377, 295178, 299379, 209381, 299382
FCC Order: DA 05498
FCC Order Release Date: February 28, 2005

mw Communications Commission (FCC) hag directed the Behools and Libraries Division
(SLD) of the Universal Service Administrative Compiny (ISAC) to fimther reviéw your application
consistent with tlie FOC Order referenced above,

After thorough review and investipation of all fhe releviit ficts, USAC has mude its decigiati in
wwmmw#mmlemww;mew
for the Application Number indicated abovd, This letfer explaine the hasis of USAC's deslgion. The
date of this lettar beghiss the 60-day fime period fir appealing this désision. ¥fyou included rore than
one Applicstion Number in your appeal o the FCC, plepte note that you will receive a separdte Istter

for each application.

299355, 299356, 299339, ml.maa,m,
299368, 209370, 299371, mmmam
299378, 299379, 299381, 299382

Approved, Finding Désted

* In accordanco with the FCC decision in the foloased order 05-498), your appeal to
mmmmtwmmm %wmﬁ.mu
conipléted in order to determine complianoe with the rules of the Schools and Libearics

100 South Jefferson. P.C. Box
wxm.km%“mm
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Division Support Mechanism, Howevey, after further review, funding will be recovered
from the appltent for thé ressons gited below.

» USAC had previously defermined that the applicans did not pay the entire non-discounted
portion. hmmmmmsammmmwhmdmmm
ﬂm:&m@amkwdbwmdmm% responiible for the
statutory & rule viclation,” USAC huis mﬁﬂafmdﬁh_ _
anﬂemﬁmmw & I_J_‘-: Fei Lo

meapphmforthempmu

Hmmmsmmmmmmmmwmmm
but funding has been reduced or denjod; you may sppeal these decisions to cither

:?ﬁ or the FCC. Fors Mmmmhmmwﬁmm“
 USAC ppesls with the FCC. Yau should referto O Docket No, 02-6 on the

 may |
first page of your appeal 1o the appenl postmarked witlilh 60
m%m::nmw Failize to meet thils requitternént wAll resalf m sutomstic dismissal
of your appeal. If you are submitting your appeal via United States Poste] Service, sénd to: FCC,

Office of the Secretiry, 445 12th Stiéet SW, Washington, DC 20554, Further fnformation and
optians for filing an appeal directly with the FCC can be found in the "Appesls Procedire”

posted in the Referenice Arca of tis SLD section of the USAC website or by contacting the
Clien Service Bureau. Wemonglymwmmmmﬁewwmgnpﬂm

Wemmmrmmmmmmmmmmcm
Tevicw procegs. .

‘Schools and Librazies Division
Univietsal Service Adminisirative Company

CC: Elliott Duchon
R O P - Riverside County
3939 Thirtoenth Strest
Riverside, CA 92502

CC: Pierre Pendergrass
Spectrum Commimications Cable Servicas, Inc.
226 North Lincoln Avenne :
Corona, CA 92882

wosmammmp.o Box 802, Wh v, New Jarady
Visit us onfine ar: L s .3
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DECLARATION

1. I, William Spires, a.m the Director, Systems Development and Support Services,
Riverside County Office of Education (“RCOE?) in Riverside, California. I have occupied that position
since 1999. In am familiar with the Funding Year (“FY”) 1999 application of RCOE, on behalf of a
consortium of Riverside School Districts, for support under the Schools and Libraties Support Mechanism
(“E-Rate Program™) administered by the Universal Service Administrative Company (“USAC”). I am also
familiar with the history of the effort of USAC to recover certain approved E-Rate Program funds for FY
1999 as “erroneously distributed”.

2. I have reviewed the foregoing Supplement To Request For Review (“Supplement”™), which
was prepared pursuant to my direction and oversight I hereby declare, under penalty of perjury, on this 27t
day of August 2009, that the facts and circumstances described in the Supplement relating to and surrounding
RCOE’s FY 1999 application for E-Rate Program support and the subsequent history relating to and

sutrounding that application and the E-Rate Program support, are true and correct to the best of my

knowledge and belief
()M 5}% B /277
4
William Spires
5039497 1
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DIUUK 1 OUp:// WWW.S1.UNvVersaiservice.org/ rorms/ KeviewAllas)

FCC Form Approval by OMB
3060-0806

Schools and Libraries Universal Service
470 Description of Services Requested
and Certification Form

Estimated Average Burden Hours Per Response: 6.0 hours

This form is designed to help schools and libraries describe the eligible telecommunications-related

services they seek so that this data can be posted on a website and interested service providers can

identify the applicant as a potential customer and compete to serve it.

Please read instructions before completing. (To be completed by entity that will negotiate with providers.)

Block 1: Applicant Address and Identifications

(School, library, or consortium desiring Universal Service funding.)

Posting Date:  03/05/1999

Allowable Contract Date:  04/02/1999

Certification Received Date:  03/12/1999

1. Name of Applicant: 2. Funding Year:

R O P - RIVERSIDE COUNTY 07/01/1999 - 06/30/2000
32.NCES School Code (if individual school) Or NCES Library Code(if individual library)

IState: - District: - School/Library:

b. Universal Service Control Number: c. Applicant ID Number:
220100000227898 F 143743

i4a. Type Of Applicant
(Check only one box.)

" sehool

e school district

« library or library consortium under the LSTA
% consortium of multiple entities

[4b. If Applicant is a consortium, check all other boxes that apply:
includes non-governmental entities ineligible for support I state educational agency
r entity desires separate bills for each member of consortium v local educational agency
entity desires separate bills for some members of consortium r educational service agency
"-" region of a state r statewide l- multi-state

5. Applicant's Street Address, P.O.Box, or Route Number

[Smeet

3939 13TH ST

City State Zip Code SDigit Zip Code 4Digit
[RIVERSIDE ICA 92501

Telephone number  Ext: E-mail Address

(909) 2224400 educhon@rcoe.k12.ca.us

6. Contact Person's Name: Elliott Duchon
Street Address, P.O.Box, or Route Number( if diffe rent from Item 5)

Street:
3939 13TH ST
City: State Zip Code 5Digit: Zip Code 4Digit:
[RIVERSIDE CA 92501
[Fill in all of the following(if available), and check the preferred mode of contact:
« Telephone Number Ext: g Fax Number  Ext: c E-mail address: e Mail:
(909) 3696478 (909) 3696363 educhon@rcoe.k12.ca.us
Block 2: Other Characteristics Of Applicant
FCCARO00004

of 6



Block 1 http://WwWWw.sl.universalservice.org/torms/ KeviewAll.asp

a. Number of students: _ .
277321 7b. Number of library patrons:
8. Number of buildings to be served: . Number of rooms to be served:
3270 6160

Block 3: Summary Description of Needs or Services Requested

10. I Checkif applicant seeks discounts only for eligible services based on one or more existing,binding
contract(s) and proceed to Block 4.

Sequence # Date Contract Signed  |Contract Termination Date
11. T~ Check here if you have a Request for Proposal(RFP) available.If RFP is posted on a website, provide the
website address

§)) ) 3) 4 5)

dditional| Total
Existing | Services Services Details(Optional)
Services| Desired {Desired

12. Telecommunications Services

{a. Number of phones that have or require service (See
instructions concerning extension phones and fax
machines.)

b. Number of computers that have or require service
c. Number of high bandwidth video conferencing links
d. Specify other (Optional)

13.Internal Connections Existing Additional] Total [ Details
{a. Number of buildings with at least some rooms
W 3270 io 3270
b. Number of rooms connected 26160 ’0 26160 anmase = eogs yer
lassroom
c. Highest Speed of connection ]ll)ﬂMbpsllOl]Mbps
d. Specify other (Optional)
14.Internet Access | Existing |Additional| Total | Details
ia. Number of dial up connections necessary
b. Highest speed of dial up connections
. . intain discounts on
c. Number of direct connections necessary 14 |0 ’14 t::;s ting T1 service
d. Highest speed of such direct connections T1

le. Specify other (Optional)

15. You may provide additional summary information about the services you are reqmsting to help service
providers identify your needs more precisely.You may provide technical requirements or give an informal
description of your telecommunications-related goals.

{This application advances the existing RiverLink Project, a county wide initiative to provide 95 drops to all
High Schools, 48 drops for each Jr. High and 24 drops for each Elementary School in Riverside County.
ardware needed includes, but is not limited to Smart Switches, routers and CSU/DSUs. Additionally, we
require installation and maintenance services for all equipment and infrastructure. Vendor must be able to
|provide all necessary aspects of the installation.

16. I Check here if there are any restrictions imposed by state or local laws or regulations on how and when

providers may contact you or on other bidding procedures.Please describe below any such restrictions or
[procedures. You may attach restrictions or give website where they are posted.

[17. Purchases in future years: If you have current plans to purchase additional services in future years, describe
[them below (Providing this information is optional.)

FCCARO00005
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Block 1 http://www.sL.universalservice.org/torms/Keview AlLasp

I Block 4: Technology Assessment i

18.Although the following services and facilities are ineligible for support, they are usually necessary if schools and
libraries are to make effective use of the eligible services requested in this application.
(If your application is only for basic voice telephone service, check this box

I and go to Item 19. Otherwise, you must check at least one box in each of the other lines. You may provide
details for purchases being sought.)
ta. Desktop communications software: Software required M has been purchased; and/or I s being sought.

b. Electrical systems: Vv adequate electrical capacity is in place or has already been arranged; and/or | upgrading|
[for additional electrical capacity is being sought.

c. Computers: a sufficient quantity of computers M has been purchased; and/or I s being sought.

|d. Computer hardware maintenance: adequate arrangements M have been made; and/or I are being sought.

fx. Staff development: W all staff have had an appropriate level of training or additional training has already been
J

cheduled; and/or @ training is being sought.
f. Additional details: Use this space to provide additional details to help providers to identify the services or
ilities you desire.

] Block 5: Listing Consortium Participants

19. Eligible Entities: (Billed Entities.) If applicant is an individual school or a library or a school district or a
library system that will receive only one bill, it should only fill in the first row of this chart. If applicant is a
consortium of multiple billed entities, then it should fill out a row for each billed entity. (Applicant may attach

additional pages.)
Billed Entity Billed Billed Entity Code Zip Code(s) of
Entity's Zip | (Inserted by Administrator) | Recipients of
Code Service
River?ide County Office of 92501 159304 92254
[Education
Riverside County Office of 92501 159304 92201
Education
River?ide County Office of 92501 159304 92396
Education
Riven.zide County Office of 92501 159304 92532
Education
Rlverflde County Office of 92501 159304 92530
Education
River§ide County Office of 92501 159304 92555
[Education
Riven.side County Office of 92501 159304 92234
Education
Rlver§|d0 County Office of 92501 159304 92276
Education
River?ide County Office of 92501 159304 91719
Education
Rrverz.ude County Office of 92501 159304 92223
Education
Rive r?lde County Office of 92501 159304 92539
Education
FCCARO00006
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River:side County Office of 92501 159304 91752
[Education

Riverfide County Office of 92501 159304 92553
Education

Rive r?ide County Office of 92501 159304 92507
(Education

River:.;ide County Office of 92501 159304 92592
[Education

River:ude County Office of 92501 159304 92220
Education

River?ide County Office of 92501 159304 92518
|Education

Rlver'-slde County Office of 92501 159304 92563
Education

Rive r§1de County Office of 92501 159304 92240
[Education

R:verflde County Office of 92501 159304 92270
Education

Rivorsile County Office of 92501 159304 92582
[Education

Rive n';lde County Office of 92501 159304 91760
[Education
[Education

River?ide County Office of 92501 159304 92236
Education

Rive rfide County Office of 92501 159304 92239
[Education

vaerflde County Office of 92501 159304 92509
Education

Rlver?lde County Office of 92501 159304 92562
Education

Riverfr.ide County Office of 92501 159304 92264
Education

Riverflde County Office of 92501 159304 92225
Education

River?ide County Office of 92501 159304 92585
|[Education

Rive r§lde County Office of 92501 159304 92504
[Education

Rwer?lde County Office of 92501 159304 92501
Education

Rlver?lde County Office of 92501 159304 92274
|[Education

Riverside County Office of 92501 159304 92544
Education

Rwerflde County Office of 02501 159304 92536
Education

Rwer?lde County Office of 92501 159304 92549
Education

FCCARO00007
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Rive r§ide County Office of 92501 159304 92567
ucation
Riverfide County Office of 92501 159304 92506
Education
River?ide County Office of 92501 159304 92508
Education
River?ide County Office of 92501 159304 91720
Education
Riverside County Office of 92501 159304 92260
Education
Riven:»lde County Office of 92501 159304 92253
[Education
Riverside County Office of 92501 159304 92595
[Education
River§1de County Office of 92501 159304 92584
[Education
River§ide County Office of 92501 159304 92262
[Education
Rive r‘Side County Office of 92501 159304 92570
[Education
River?ide County Office of 92501 159304 92583
[Education
River?ide County Office of 92501 159304 92503
Education
Education
Rivel?n:le County Office of 92501 159304 92545
Education
Riven.zide County Office of 92501 159304 92571
Education
Rive rfide County Office of 92501 159304 92591
Education
Rwerflde County Office of 92501 159304 92543
{Education
Rive r§|de County Office of 92501 159304 92557
Education

20. Entities Ineligible for Schools and Libraries Discount:

Name of Entity

Zip Code(s) of
Recipients of
Service

Contact Person

Phone Number, E-mail Address,
or Alternative Preferred Contact
Method

Block 6: Certfications and Signature

!21. The applicant includes:(Check one or both)

FCCARO00008
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la. ¥ schools under the statutory definitions of elementary and secondary schools found in the Elementary and
Secondary Education Act of 1965, 20 U.S.C. Secs. 8801(14) and (25), that do not operate as for-profit businesses,

I libraries or library consortia eligible for assistance from a State library administrative agency under the
ibrary Services and Technology Act of 1996 that do not operate as for-profit businesses and whose budgets are
completely separate from any school(including, but not limited to) elementary and secondary schools, colleges, and

universities.

?do not have endowments exceeding $50 million; and/or
b.

22, All of the individual schools, libraries, and library consortia
listed above in item 19 are covered by:

[a. I individual technology plans and/or

th. W higher-level technology plans for using the services requested in this application(if those services consist of
other than voice services).

23. Status of technology plan(check one):

. & Technology plan(s) has/have been approved; or

ih. e Technology plan(s) will be approved by a state or other authorized body; or

e. © Technology plan(s) will be submitted to Schools and Libraries Corporation for approval.

24. W 1 certify that the services the applicant purchases at discounts provided by 47 U.S.C. Sec. 254 will be used
solely for educational purposes and will not be sold, resold, or transferred in consideration for money or any other

thing of value.

25. ¥ I recognize that support under this program is conditional upon the school(s) or library(ies) I represent
Isecuring access to all of the resources, including computers, training, software, maintenance, and electrical
connections necessary to use the services purchased effectively.

26. W I certify that I am authorized to submit this request on behalf of the above-named applicant, that I have
examined this request, and to the best of my knowledge, information, and belief, all statements of fact contained
herein are true.

29. Printed name of authorized person
ELLIOTT DUCHON

30. Title or position of authorized person
ASSISTANT SUPERINTENDENT OF SCHOOLS

‘NewSearch  Retum To Search Resutts |

FCCARO00009
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Box 125 - Correspondence Unit
T Vﬁum._ Eenvice . 100 South Jefferson Road
§choo§ and ﬁbnns . Whippany, NJ 07981
Divisien " Phone: ‘888-203-8100

R0 P - RIVERSIDE COUNTY

MR. ELLIOTT DUCHON .
3939 THIRTEENTH STREET i i
RIVERSIDE, CA 92502 —

:'L. s Lf'ért/.

e

April 18, 2000

Re: Porm 471 Application Number: 148309
‘Funding Year: 07/01/1999 - 06/30/2000
Billed Entity Number: 143743

Thank you =forfy:ou§: 1999-2000 E-rate application fand for any assistance you
‘provided’ throughout our review. We have completied processing of your Form 471.
Fhis letter is o advise you of our decisions.

FUNDING COMMITMENT REPORT

From your Form 471, we reviewed row-by-row discaqunt regquests in Ttems 15 zand 16.
We assigned each row a Funding Request Number [ERN). On the pages following this
ietter, we have provided a Funding Commitment Rdport for ‘each FRN in your
application. .

Attached to this letter yom will find a guide tHat defines .each line of the
Funding Cowmmitment Report and a complete list of FRNs from your application. The
SLD is also sending this information to your ae:rv,:me provider{s) 80 arrangements
can be made to begin implementing your E-rate discount{s). We would encourage you
to contact your service providers to let them krjow your plans regarding these
gervices.

FOR QUESTIONS

If you have questions regarding our decigione en your E-rate application, please
notify us in writing. Your guestions should be sent to: Questions, Schools and
Libraries Diwvision, Universal Service Administrative Company, Box 125 -
Correspondence Unit, 100 South .Jefferson Road, Whippany, NJ 07981.

FOR APPRALS

If you wish to appeal to the SLD, your appeal must be made in writing and received
by us within 30 days of issuance of this letter as indicated by its postmark. TIn
your letter of appeal, please include: correct gontact information for the
appellant, information on the Funding Commitment Decisien you are appealing and
the specific Punding Request Number in guestion, and an original authorized
signature. Appeals sent by fax, e-mail or phone call cannot be processed. Please
mail your appeal to: Letter of Appeal, Schools and Libraries Division, Box 125 -
Correspondence Unit, 100 South Jefferson Road, Whippany, NJ 07981. You may also
call our Client Service Bureau at 888-203-8100. While we encourage you to
resolve your appeal with the SLD first, you have ‘the option of filing an appeal
directly with the Federal Communications Commission (FCC): FCC, Office of the
Secretary, 445 12th Street SW, Room TW-A 325, Washington, D.C. 20554.

NEXT STEPS
Once you have reviewed thig letter and have deteérmined that some or aill of your
requests have been fundedl, your next step is to complete and submit the ‘enclosed
FCC Form 486. This Form notifies the SLD that you are currently receiwving or have
begun receiving services approved for discounts and provides certified indication
that your technology plan(s} has been approved. .As you cemplete your Porm 486,
) RCOE
‘Exhibit C
Page 1 of 9
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) . - ‘_):)
you should also contact yeur gervice p:vevider to verify they have received notice

from the SID of your commitments. Kfter the SLD processes your Form 485, we can .
begin processing invoices from your service promﬂer (s) so they can be reinmbursed
for discounted services they hawve provided you. Fer further detailed information
on next steps, please review all enclosures. :

NOTICE ON RULES JND FUNDS AVAILABILITY :

Applicants' receipt of funding commitments is ttdntingant on ‘theixr copplisnce with
all statutory, regulatory, and procedural wgquirements of the universal service
mechanisms for schools and iibraries. FCC Forin-471 Applicants who have receiwed
funding commitments continue to be subject to aydits and other reviaws that SLD
or the Commission may wndertake perio@ically to:assure that funds have been
committed and are being used in accordamce with,all such requirements. If the SLD
subsequently determines that its commitment was !er:omusly issued due to action
or inaction, including but nmot limited to that By SID, the Applicant, br service
provider, and that the action or inaction was ngt in accordance with such

requirements, SLD may be required to cancel thege funding commitments and seek
repayment of any funds disbursed not in accerd ce with such raquirements. The
SLD, and other appropriate authorities {incl but not limited to USAC and

the FCC) wmay pursue enforcement actions and athér means of Yecourse tp collect
erxroneously disbursed funds.

The timing of payment of invoices may -also be aft‘ecteﬂ by J:.he avaiiabllz.ty of
funds based on ‘the amount of funds collected frq!m contributing telemmjmtiuns
companies.

We lock forward o continuing our work with yaurm connecting our schools and
libraries together through communications techndlogy.

Bincerely,
Kate L. Mooxe
President, Schools and Libraries Division, hc

Enclosures
i_' OF
) _ Page 2 of 9
Schools and Libraries Division/USAC Page 2 ‘0471872000
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. EXPLANATION OF A FUNDING MITMBENT REPORT

Attached to this letter will be a ,rép'orl: for each approved £-rate funding request
from your application. We are providing the following definitions.

FUNDING REQUEST NUMHER {FRN): A Funding Reqguest Number is assignred by the SLD to
-each line completed in Ttems 15 and 16 of your Fprm 471 once an application has
been processed. This number is used to report tp applicants and vendors the
status of individual discount requests submitted on a Form 471. MApplicants and
vendors learmed about FRNsS when they received their Receipt Acknowledgement
ZLetter and must use these nunbers when completing the Form 486 and Invoices. _
An FRN will never be longer than 10 digits. If B FEN is shorter than 10 digits,
applicants are advised to add zerces to the front of the numbers to reach 10
digits when filing post-commitment forms. :

FUNDING STATUS: Each FRN will have one of six definitions: "Funded", "Denied",
“Partially Funded”, "Funds Exhausted”, “Unfunded", or "As ¥Yet Unfunded”. An FRN
that is “Funded" will be approved at the lewvel qhat. SLD determined is appropriate
for that item. That will generally be the lewvel] requested by you unless the

SLD determines during the application review prdcess that some adjustment .is
appropriate, for example, a different discount plercentage for that FRN than the
Form 471 featured. A *Denied® FRN 1is one for whick no furds will be committed,
and the reason for that decision will be briefly explained in the *Funding .
Commitment Decision¥, .and amplification .of that jexplanation may be offered in the
section, "Funding Commitment Decision Bxplanatidgn®. In accordance with FCC
program rules, FRNs are "Partially Funded* or *Unfunded®, if the total amount of
funds in the Universal Serwvice Fund is insufficient to fully fund or fund all
approved requests. If the Form 471 was received after all the funds in the
Universal Service ¥und were allocated and it wag processed, the status will
indicate "bnfunded - Funds Exhausted”. "As Yet Unfunded™ is a temporary status
that would be .assigned to an FRN when the SLD ig uncertain at the time the letter
is geperated whether there will be pufficient fynds to make commitments for a
particular service type at a particular discouny level. For example, if your
application included both telecommunications sefvices and internal connections,
you might receive a letter with our funding commitment for your telecommmicdations
reguests and a message that your internal comned¢tions yequests are "As Yet '
Unfunded”. You would Then receive a later lettér regarding our funding decision
on your internal connections reguests.

SPIN {Service Provider Identification Number) : A unique number assigned by the
Universal Service Administrative Company to vendors .seeking payment f£rom the
Universal Service Fund for participating in the universal service support
programs. A SPIN contains 9 digits and should be included by applicants on their
completed -Form 471 applications. A SPIN is also used to verify delivery of
@ervices and to arrange for payment.

SERVICE PROVIDER NAME: The legal name of the service provider.

PROVIDER CONTRACT NUMBER: The number of the contract between the eligible party
and the service provider. This will be present only if a contract number was
‘provided on Form 471.

‘SERVICES ORDERED: The type of service ordexed from the sérvice provider, as shown
on Form 471.

EARLIEST POSSIBLE EFFECTIVE DATE OF DISCOUNT: The first posaible date of service
for which the SLD will reimburse service providers for the discounts for the
service. Note: If the actual service start date provided on a Form 486 is later
than this date, the actual gervice start date sgt forth in the Form 486 will be
‘the effective date of the discount. "

‘RCOGE

Exhibit-C

Page 3 of 9

Schools and Libraries Division/USAC Page 3 04/18/2000
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CONTRACT EXPIRATION DATE: The date the contract expives, This will be present

only if a contract eianatmn date was provided 6n Form 4?1 This is not
applicable for tariff services.

SITE IDENTIPTER: This will appear only £or FRNs listed in Item 16 of your Form
471. For public schools, the 12-digit NCES code fyou listed in Item 14 for this
schapl site will appear here. ' If there is no NGES Code for an FRN in Item 16, the
SLD-assigned entity number will appear here.

.. _
PRE-DISCOUNT COST: Amount im Column 10 of Ifem 5716, Form 471, as determined
through the application review process. Plaase mote that, during the Problem
Resclution process at SLD, the amount in Col. 14 of Item 15/16 may have been
corrected to conform to the information prcwided about Service Start Date .and
Monthly Costs.

DISCOUNT PERCENTAGE APPROVED BY THE SLD: This ia the discount rate that the SLD
has approved for this service.

FUNDING COMMITMENT DECISION: This represents the total amcunt of funding that the
SLD is mow reserving to reimburse service providers for the discounts for this
service through June 30, 2000. fThis figure may de different from the Bstimated
Total Aunual Pre-Discount Cost {Col. 10 of Item 115/16) times the Percentage
Discount {Col. 11 of Item 15/16) in the 471 appliication. It may be lower because
of an adjustment determined appropriate by the sim, such as of the discount
percentage, or a4 denial of discounts .and, if Bo, the accompanying comment will
explain this difference. The difference may algo reflect a reduction £rom the
request level wmade necessary by overall funding [limitations, in which wase the
vFunding Status" above will indicate "Partially Funded" or "Unfunded*. Whatever
Amount is listed here, it is jmportant that you iand the service provider both
recognize that the SLD should be invoiced and the SLD may direct disburxsement of
‘discounts on only €ligible, approved services adtually rendered.

FUNDING COMMITMENT DECISION EXPLANATION: This edtry may appear to amplify the
comment in the "Funding Coimmitment Decision®, if the diacount reguest for this

gervice is denied for reasons other than "Unfunded® or if the SLD determined that
somg adjustment to the request level wae appropriate.

RCCE
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. FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

Fanding Regquest Number: 0300299353 Funding Stitus: Funded

SPIN: 143010165 Service Providexr Name: s'gactrqm Communications
Provider Contract Number: RUSD :

Sexwvices Ordered: Internal Connections {Shared)

‘Earliest Possible Rffective Date of Discount: mfnulsss

Contract Expiration Date: 04/30/2001

Pre-discount Tost: $357,807.88 .

Discount Percentage Approved by the SLD: ﬁ'n

Funding Commitment Deciaion: $24%5,431.28 - 471 approved as submitted

Funding Reguest Number: 0000299354 Funding Status: Funded

SPIN: 143010165  Service Provider Name: s,pectri:m Communications
Provider Contract Numbet: NVUSD :

Services Ordered: Internal Cormactions (Shared) |

Earliest Possible Bffective Date of Discount: n‘nfmhsss

Contract Expiration Date: 0473072001

Pre-discount Cost; $49,332.51

Piscount Percentage Approved by the SLD: 7% .

Funding Commitment Decision: $33,052.78 - 471 approved as submitted

Funding Request Number: 0000299355 Punding Status: Funded

SPIN: 143010155 Service Provider Name: si)gct.rhm Cﬁmum.eations
Provider Contract Numbey: PSUSD

Services Ordered: Intermal Connections (Shared)

Farliest Possible Effective Date of Discount: D‘IVGL/IBSS

Contract Expiration Pate: 04/30/2001

Pre-discount Cost: $258,943.51

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $173,492.15 - 471 approved as submitted

Funding Request Number: 0000299355 Funding Stjatus: Funded

SPIN: 143010165 Service Provider Name: Spev:tm coummicatiaans
Provider Contract Number: (NGSD

Services Ordered: Internal Connections (Shared)

Barliest Possible Effective Date of Riscount: 0770171999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $501,442.85

DPiscount Percentage Approved by the SLD; 67%

Funding Commitment Decision: %335,966.791 ~ 471 appvoved as submittied

Funding Reguest Number: 0000293359 Funding Status: Funded

SPIN: 143020165 Bervice Provider Name: Spectium Communications
Provider Contract Number: SJUSD

Serwvices Ordered: Internal Connections {Shared}

Earliest Possible Effective Date of Discount: 07/01/1959

LContract Expiration Date: 06730/2001

Pre-discount Cost: $113,027.59

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $75, 728,49 - 471 approved as submitted

RCOE
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FUNDING COMMITMENT ;mmi- FOR .mumfm mm 0000148309

Funding Reguest mnber. 0000299361 Funding sa:atuz*- Funded

SPIN: 143010165 Service Provider Name: Sp,ectnm Communications
Provider Contract Number: WVVSD

Services Ordered: Tnternal Connectiens (Shared) '

Barliest Possible Bffective Date of Discount: ev{m;ﬁss

Contract Expirvation Date: 06730/2001

Pre-discount Cost: *5456, 577.26 by

Discount Percentage Approved by the SLD: 7%

Funding Commitment Dacis:.on_ $312,6086.76 - 471 dpproved as submitted

Funding Request Number: 0000299363 Funding Sbat.us. ‘Fanded

SPIN: 143010165 Service Prpvider Name: SPBcl:at'um Communications
Provider Contract Number: PVUSD

Services Ordered: Internal Connections (Shared)

Barliest Possible Effective Date of Discount: 07/01/1999

Contract Bxpiration Ppate: 06/30/2001

Pre-discount Cost: $129,471.76

Discount Percentage Approved by the SLb: 67% :

Funding Commitment becision: $86,746.08 - 471 ajproved as submitted

Fanding Request Numbex: G000299365 Funding Status: Funded
SPIN: 143010165 Service Provider Name: Spectium Communications
Provider Contract Number: HOSD
Services Ordersd: Internal Connections {Shavred),
Barliest Possible Bffective Date of Discount: 0?{&1}1999
Contract Exp:.ratym Date: 06/30/2001
Pre-discount Cost: $316,498.12
Discount Percentage Approved by the SLD: &7%
Funding Commitment Decision: $212,053.73 - 471 &pprowed as submitted

Funding Reguest Numbexr: 0000299367 Punding Statug: Funded

SPIN: 143010165 Service Provider Name: ’-Spect.im Communications
Provider Cohtract Number: MUSD

Services Ordered: Internal Connections {(Shared):

Barliest Possible Effective Date of Discount: ’0'7/ 01/1999

‘Contract Expiration Date: 06/30/2001

Pre-discount Cost: $65,776.68

Discount Percentage Approved by the SLD: £7%

Funding Commitment Decision: $44,070.38 - 471 approved as submitted

Funding Regquest Number: 0000299368 Funding Statns: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
‘Provider Contract Nurber: RSD

Services Ordered: Internal Connections {Shared)

Earliest Possible Bffective Date of Discount: 0770171999

Contract Bxpiration Date: 0573072001

Pre-discount Cest: $57,554.60

Discount Percentage Approved by the SLD: §7%

Funding Commitment Decision: $38,561.58 - 471 approved.as submitted

RCOE
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- FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148303

Funding Request Number: 0000299369 Funding Stdtns: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: DCUSD

Services Ordered: Internal Connections {Shared)

Rarliest Possible Effective Date of Discount: 91701;! 1999

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $24,566.26- 1y

Dipcount Percentage Approved by the SID: 6?&-

Funding Commitment Decision: $16,526.39 - 471 approved as submitted

Funding Reguest Number: 0000295370 Funding Stptus: Funded

SPIN: 143010165 Service Provider Name: Spe.ctrnm ‘Communications
Provider Contract Number: DSUSD E

Services Ordered: Intermal Connections (Shaved)

Earliest Possible Effective Dare of Discount: 07/01/1599

Contract Expiration Date: 0673072001

Pre-discount Cosk: $468,554.51

Discount Percentage Approved by the &LD: 67% ;

Funding Commitment Decision: $313,931.52 -~ 471 approved as submitted

Funding Request Number: 9000299371 Funding St’ga:us- Funded

SPIN: 143010165 Sexrvice Brovider Name: Spectrum Communications
Provider Contract Numbex: AUSD )

Services Ordered: Imternal Connections {Shared) :

Earliest Possible Effective Date of Distount: myal,asss

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $283,609.77

Dipcount Percentage Approved by the SID: 67%

Punding Commitment Decision: $190,D18.55 - 471 approved as submitted

Funding Request Number: 0000299372  Funding Stjatus: Punded

SPIN: 143010165 Service Provider Name: Spectqum Communicatioha
Provider Contract Numbexr: JUSD

Services Ordered: Internal Connections (Shared) :

Earliest Possible Effective Date of Discount: §7/01/1999

Contract Bxpiration Date: 067/30/2001

Pre-discount Cost: $324,720.19

Discount Percentage Approved by the SLD; &7%

Punding Commitment Decimion: $217,562.53 - 471 approved as pubmitted

Funding Request Number: 0000299373 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Mumber: LEUSD

Services Ordered: Internal Connections (Shared)

Earliest Possible Effective Date of Discount: 0770171999

Contract Expiration Date: 0673072001

Pre-discount Cost: $275,387.68

Discount Percentage Approved by the SLD: 67%

Funding Commitment Decision: $184,509.75 - 471 approved -as submitted

RCOE
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FUNDING COMMITMENT REPORT FOR APPLICATION NUMBER: 0000148309

Funding Reguest Number: 0000299374 Funding Status: Funded

SPIN: 143010165 Service Provider Name: ‘Spectrim Communications
Provider Contract Number: COGSD

Services Ordered: Intermal Connections' {Shared)

Earliest Possible Effective Date of Discount: ﬂ?,]ﬂl/l?SB

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $261,024.12

Discount Percentage Approved by the SLD: 61’&

Punding Commitment Becision: $174,886.16 - 471 approveﬂ as submitted

Funding Request Numbexr: 0000299375 Funding Status: Funded

SPIN: 143010165 Service Provider Name: SPectnum Commumications
Provider Contract Number: BUSD

Services Ordered: Internal Coanmections {Shared) !

‘Barliest Possible Effective Date of Discount: 0'7/01/ 1599

Contract Expiratjon Date: 0673072001 :

Pre-digscount Tost: $137,693.84

Pigcount Percentage Approved by the B8LD: €7% .

Funding Commitment Decision: $92,254.87 - 471 approved as pubmitted

Funding Reguest Number: 0000299376 Funding Status: Funded

SPIN:' 143010165 ° Service Provider Name: syactﬂmn Communicatipns
Provider Contract Number: BARDSD

Services Drdered: Internal Connections {Shared)

Earliest Possible Effective Date of Discount: m./n;jisss

Contract Expiration Date: 06/30/2001 _

Pre-discount Cost: $154,138.01 i

Digcount Percentage Approved by the SLD: 67% _

Funding Commitment Pecision: $103,272.47 - 471 gpproved as submitted

Funding Request Number: 00002939377 Funding Syatus: Funded

SPIN: 143010165 Service Provider Name: Spectrum Communications
Provider Contract Number: PJIGESD )

Services Ordered: fnternal Connectiong {Shared) :

Earliest Possible Bffective Date of Discount: 01/01/1999

Contract Expiration Date: 9§6/307/2001

Pre-discount Cost: $129,471.76

Discount Percentage Approwved by the SLD: 67%

Funding Commitment Decigion: $86,746.08 - 471 approved as submitted

Funding Regquest Number: 0000295378 Funding Status: Funded
SPIN: 143010165 Service Provider Name: Spectrun Communications
Provider Contract Number: PELEM

‘Bervices Ordered: Internal Connecticns {Shared)

Earliest Possible Effective Date of Discount: 07/017/1999

Contract Expiration Date: 06/30/2001

Pre-discount Toat: $65,776.68

Discount Percentage Approved by ‘the SLD: 6€7%

Funding Commitment Decision: $44,070.38 - 471 approved as submitted

RCOE
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FUNDING COMMITMENT REPOR;FOR APPLICATION NUMBER: 0000148309

funding Request Nuxber: 0000299379 Funding Status: Punded
SPIN: 143010185 Service Provider Name: sPechm Communications
Provider Contract Number: TUSD

Services Ordered: Intermal Connections’ {Shared) .

Earliest Possible Effective Date of Discount: 0?#01!1999

Contract Expiration Date: 06/3072001

Pre-discount Cost: $267,165.60 g

Discount Percentage Approved by the SLD: §7%

Fuhding Commitment Becision: $179,000.95 - 471 approved as submitted
Funding Reguest Number: 3000299331 Funding Stlatus: Funpded

SPIN: 143010165 Serwvice Provider Name: Specl:zrum Domunicatzms
Provider Contract Number: MUSD

Services Ordered: Intermal Oonnections (Shared)

Barliest Possible Bffective Date of Discount: 07'!0111993

Tontract Expiration Date: 0673072001

Pre-discount Cost: $187,026.35

Discount Percentage Approved by the SLD: 7% :

Funding Commitment Decision: $125,307.65 - 471 @proved as submitted

Funding Request Numbexr: 0000299382 Funding Status: Funded

SPIN: 143010165 Service Provider Name: Spectium Communications
Providex Tontract Nuniver: JUSD

Bervices Ordered: Intermal Connections {Shared)

Barliest Possible Effective Date of Discount: ﬂ'q‘luahaes

Contract Expiration Date: 06/30/2001

Pre-discount Cost: $589,804.18

Discount Percentage Approved by the SLD: £7% _

Funding Conmitment Decision: $395,166.80 - 471 approved as submitted

RCOE
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SPEGTF!UM G(DMMUNICATIDNS

CABLING SERVICES, INC.

"RECEIVED & INSPECTED
 Date: 'March 15,2003 .
To: Ed Falkowitz L APR 27 2005
Schools and Libraries Division u:cc _MAILR

From: Robert Rivera
Subject: Riverside (Ben 143743) FY 1999- Equipment Trade-In

Attached is the Appraisal report for the equipment rgceived as trade in for the balance
due. from customers within the Riverside consortiym. We have had the equipment
appraised as of March 1, 1999 which is. the month the agreement between the Riverside
consortium and Spectrum Communications was negdtiated and the Form 471 submitted
to the SLD. In addition, as you requested we had the equipment appraised as of July 1,
1999. Usmg these appraisals, below is a summary table of the results of the transaction:

March 1, 1999 © July 1, 199
Equipment Appraised Value (per report) $1,859,821 $1,316,159
Cash Received 155,996 __ 155996
Total $2,015,317 - $1,472,155
Customer Match 1,813,506 + 1,813,506
Difference $ 201,811 $ (341,351)

As shown above; at the time Spectrum Cominunications entered into the transaction the
value of the equipment was well above the customer match required for E-rate discounts.
Given the program rules and guidelines available at the time the transaction was agreed
upon, we believe using the contract date for valuation was a prudent and reasonable basis
for establishing value when consummating this transaction.

If ve any questions, plme.cal_l me.
Robert-Rivera
Spectrum Communications

(909) 371-0549

RCOE
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Appraisal Report
For

 Spectrum Communications

By
DMC Consulting Group
Newport Beach, CA
March 2003
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Appraisal Report

DMC Consulting Group (DMC) preseats the following stmmary desklop appraisal as an opinion,

5 ele oF Highatech Cisco network communications equipment sold to Riverside County in

March 1999. The following is a list of the documents submitted to DMC for review by Spectrum
-e  Summarized equipment spreadsheet for the Ciscp Equipment

The portfolio was appraised for End-User Fair Market Vlue for March 1999 and July 1999. The
listing of the equipment and the forecast appear as Exhitiit B and the end of this appraisal report.

Overview of Report

This appraisal report identifies the assets in question and determines the various Fair Market
Values for March 1999 and July 1999. Adherence to thé code of ethics and the requirement and
standards of Uniform Standards of Professional Appraisal Practices and the conduct of an
appraiser as a member of the American Society of Appraisers is strictly followed for the creation
of this report.

Purpose and Use of the Appraisal ;

The purpose of this appraisal is to provide an independq'nr valuation opinion with regard to the
Fair Mdrket Values at the two dates mentioned. This was dooe through the use of researching the
equipment, using reports available in the marketplace and applying my 17 years of valuing
computer equipment to arrive at the opinion of value presented.  This report should be used asan
opinion of value as of the appraisal dates for the asscts listed.

The End-User value is the price the user would pay to a vendor, computer broker or lessor for the
equipment in an arms Jength contract subject to the definition of Fair Market Value (FMV) listed
later in this report. Cisco does not charge the end-user for freight and installation of this type of
equipment. The End-User valuation represents on average what the user can expect to pay for
like equipment in the specific timeframe requested.

Objective and Valuation Date of Appraisal
The objective is to give an opinion of Fair Market Value as of March 1999 and July 1999 for the
equipment in the detail listing in Exhibit B.

- Exhibit G

March 2003 _ DMC Consulting Group RCOB
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“Fair Market Value - Instal "(FMV]wdeﬁnedasthepnoeﬂmdleeqmpnwntshOuldbmgm
:a competitive and open market under all conditions requikite to a fair sale, the buyer and scller
snck =2z prudently and knowledgeably, and assyping the prico is not affected by undue
stimulus, Implicit in this definition are the consummatiop of a sale as of a specified date and the
passing of title from seller to buyer under conditions whereby:
1. buyer and seller are typically motivated;
2. both parties are well informed or well advised, and actiog in what they consider their best
‘interests;
3. areasonable time is allowed for exposure in the ¢pen market;
4. payment:smademwmsofcasthmtadStatanollamorﬁnanmlanangmmts
comparable thereto; and
5. the price represents the normal consideration forthe property sold unaffected by special
or creative financing or sales concessions granted by anyone associated with the sale.”
For purposes of this valuation freight and installation are;not included in the value of the
equipment. '

Description of Subject Computer Assels
The subject computer assets are listed in Exhibit B. Portfolio Analysis - Detail.
‘Ihm:was no inspection of the assets listed. It is assurnef that:
o The equipment was under a normal maintengnce agreement from the manufacturer
since it was first installed.
o The equijpmem was up to its current engineering level.
e The equipment was in a proper room environment and subject only to the normal
wear and tear of such use.

o The equipment was used for normal business applications.

Approaches to Value

The gencrally accepted approaches to tangible personal property valuation include the income
approach, cost approach and the market approach. The following outlines these various
approaches to value,

Income Approach

The income approach considers value in relation to the present worth of anticipated future

benefits derived from ownership and is usvally measured through the capitalization of a specific
RCOE

March 2003 DMC Consulting Group : Exhibit G 3
Page 60 of 76

FCCAR00024



}

fevei of income, (L. net income of net cash flow). The nt income or net cash flgw is projected
over an appropriate puiodmdisthmcapiuliudatmappmpﬁm'@imﬁmﬁmdrdismunfm.

While the cost approach and the market approach are readily applicable in many situations of
computer equipment valuations, the income approag) is less frequently applied since it is usually
difficilt to isolate 2 unique income stream.

Cost Approach

The cost approach is that approach which measures valug by determining the current cost of an

asset and deducting for the various elements of depreciation, physical deterioration and functional
" and economic obsolescence. Thmappmadnsbaxdmlbepmposmonﬂmwmfmmed

purchaserwoaﬂdpaynomoreﬁormmpmﬂeqmpmentﬂﬁnthcoostofpmdmmgsubﬂmw

equtpmcntwuhthcs&meuhlﬂyasthasubjectmﬂﬁm-themmamxﬁm.

The main definitions ofcostarcrepmduchonwstandmplaoemmcost. Reproduction cost
considers the construction of an exact replica of the asset. Replacemeiit cost considers the cost to
recreate the functionality or utility of the subject asset. '

The cost approach commonly measures value by estimating the current cost of a new asset, and
then deducts value for various elements of depreciation, including physical deterioration and
functional and external obsolescence to arrive at “deprediated cost pew”. This “cost” may be
either reproducnon or replacement cost. The logic behisid this method is that an indication of
value of the asset is its cost (reproduction or replacement) less a charge against various forms of
obsolescence such as functional, technological and economic as well as physical deterioration if
any.

Thus: Current Cost of Replacement or chroductlon New
Less: . Physical Deterioration

Less: Functional Obsolescence

Less: External Obsolescence

Results in: Fair Market Value

The availability and cost of the substituite asset is directly affected by shifts in the supply and
demand of the utility. Utility may be measured in many ways including functionality,
desirability, etc. Costs typically incude the cost of all material, labor, overhead, and
entrepreneurial profit (or retum on the investment in the subject tangible personal propexty).

Market Approach .

"The logic behind the market approach for computer equipment is that a prudent investor ¢an go to

the marketplace and purchase an exact copy of the asset with the same features and/or

March 2003 " DMC Consulting Group Mty
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value of used equipment.

Tn the market approach or sometimes also called the “sal¢s comparison” approach, recent sales
and offering prices of exact copies and/or similar a58ts gre gathered to arrive at an indication of
the most probable selling price of the assct being appraised. The basic procedure is to gather
data, determine the features to be compared, and apply the resuits to the subject. Along with this
Mandhismﬁcaldataabmnthemeproduct, a depreciation curve can be established to predict
a residual value for this and similar products.

The market approach is considercd to be the best method to estimate the current and future value
of computer assets, especially when an actual secondary market exists and there is data available
to provide a good indicator of vahue for the asset. There is enough data available from
marketplace to provide a good basis for defining value for the assets under question.

Appropriate Methad - Methodology )
Of the various “Approaches to Value” available, the Market Approach is the appropriate method
of valuing this portfolio of equipmeat. :

The Income Approach considers value in relation to the present worth of future benefits of
ownership. It is not usually applied to individual items of equipment since it is difficult, if not
impossible, to identify individual income streams. If you assemble a group of individual
machines to produce a product, in aggregate; they generate income for the business. So by using
an income approach, we could value the aégregaﬁon of assets that generate this income.
Howevez, it is very difficult to gather and isolate the appropriate information needed for this type
of appraisal. '

The Cost Approach is based on the proposition that the informed purchaser would pay no more
for a propesty than the cost of reproducing a substitute property from the same manufacturer with
the same utility as the subject property. 1t considers that the maximum value of a property to a
knowledgeable buyer would be the mt Wy required to construct purchase a new asset
of equal utility. This approach should not be used because the cost to Reproduce and/or to
develop and re-engineer an exact Replacement would be more than a unit purchased in the
secondary matketplace, plus the identification of the specific percentages to apply for physical,

. RCOE '
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Cisco is the dominant player in the network commumicatiots arena with equipment servicing a -
| - broad spectrum of companies from the small busincss LAN networks to thic backbon of the
Internet and the Internet Service Providers. From their web site: “Cisco service provider products
amsomuammﬂ:saﬁccpmﬁdustoim;ﬂmcbyoﬁuingmmpcﬂmgdahmd
managed services to enterprises, small/medium business, and resideatial customers. In its aim to
be the preferred partner for profitable services, Cisco offers three advantages to its service
provider customers: industry-leading technology and solutions, expetise in creating products that
support new services, and the ability to identify and influepce business demand for service
provider offerings.” '

1 was president of Daley Marketing Corporation from 1980 to 2001 and I have been publishing
the DMC Network Communications Report since 1996. Insed the DMC Network End-User
reports from March 1999 and July 1999 to determine the qpinion of value. I obtained the values
for my report from the publications below plus information from brokers/dealers and lessors
aroumd the country. Information is available from:

= 'The Processor

e Compu-Mart

¢ Telecom Manager

e Computer Manager

» . Various web sites

DMC Fair Market Value Report Analysis

The data used by Daley Marketing for the reporting of cusrent market valucs for the computer
industry has come from various brokers and lessors within the industry. The Daley Marketing
reports have been an integral part of the computer marketplace since 1985 with the first
publication of the IBM Market Value Report. Daley Marketing Corporation was a computer
lessor from 1980 to 1985 prior to entering into the publishing business. The DMC Fair Market
Value reports are published monthly to the end-user and brokerage community.

The use of the computer broker information as opposed to end-uscr information is used to avoid
reporting on hidden costs that could be included in a quote from an end-user and distort the real
fair market value. Sales reports from different end-users may include different soft costs'that can
distort the end-user fair market value. Because the marketplace allows one broker to sell 2
machine to another broker withiout soft costs such as frec rent, systems help and/or software, this
has become the basis for the Daley Marketing reports.

Mich2603 - . . RCOE
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Daluy Madhuiing Corpotation utilizes the broker information as the basis for its reports and then
adds a gross margin to arrive at an End-User FMV, The gross margin is derived from

. conversations with computer brokers, dealers, lessors and past experience with Daley Marketing
-Corpomﬁm.mgmﬁmginmmydq)mdingmﬂwdqﬁpmtmﬂthcmdm
uiuiymmub-uucpmcm.swhatcanbemqmctcdhy%‘mnofunﬁpmmtﬁmabmkﬂ,dkalernr
lessor to an end-user.

Conclusions of Value - Summary

The portfolio consisted of Cisco Catalyst 5000, 2820 and 1900 Switches and Router equipment. I
used the information presented in the DMC Market Value Reports to amrive at my opinfon of
value. The following represents a summary of conclusionsfrom Exhibit B.

Cisco Portfolio $2,643,383 " $1,859,321 - 51,316,159
Figure 1. Summary of Conclusions March 1999 and July 1999.

The information contained in this desktop letter appraisal if to be used as a guide in formulating
Fair Market Values for the Cisco equipment listed. All estimates of value presented in this report
are the appraisers considered opinion. Should you need additional information, please call.

Sincerely,

.H&

Peter Daley, ASA (4

Accredited Senior Appraiser
DMC Counsulting Group
61 Wentworth
Newport Beach, CA 92660
949-737-7780
RCOE
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Assamntians and Limiting Conditions
I certify that, in the preparation of this report and to the best of n.ny knowledge and belief:
The statements of fact contained in this report.are true and correct.
The reported analyses, opinions, and conclusjons are limited only by the reported
assumptions and liniting conditions, and are my pérsonal and unbiased professional
analyses, opinions, and conclusions.

I have no present or prospective interest in the that is the subject of this repori,
and I have no personal interest or dlas with respect to the parties involved.

My compensation is not contingent on an action onevent resulting from the analyses,
opinions, or conclusions in, or the use of, this report.

My analyses, opinions and conclusions were develbped, and this report has been
prepared, in conformity with the Uniform Standards of Professional Practice.

No one else has provided significant professional éssistance in the preparation of this
- report.

This valuation report is prepared solely for the putpose stated herein and is accurate to
best of my knowledge and beltef. No other purpose Is intended or should be inferred.

DMC renders no opinion gs to the legal owner of the equipment and is not aware of any
tax liens of encumbrances of the property

1 understand that I may be called upon to offer expert testimony regarding this.
independent valuation opinion.

Peter Daley, ASA

Accredited Senior giser
DMC Consulting Group
L RCOE
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Tttt 4 Curriculum Vita for Peter Daley

-me-

61 Wentworth
Newport Beach, CA 92660

EDUCATION: Ay

Bachelor of Science, Business Administration
Cal State Northridge - 1965

Masters of Business Administration
Pepperdine University -1991

Accredited Senior Appraiser
American Society of Appraisers -1999

BUSINESS:

IBM Corporation, Marketing Representative. Marketed mid-range computer systems and
peripherals in the Southern California area. Received Regional Managers Award and two District
Mauagers Awards for competitive wins. Qualified for three hundred percent clubs.

Itel Corporation, Marketing Representative. Re-markpted the IBM System/360 portfolio to
customers in Southern Cahfomxa,l—lawml,ColoradoandAnm Qualified for three hundred

| ;peroentdubs

Saddleback Marketing Corporation, President. Brokered and leased used IBM equipment to
customers in the western United States. Sales volume vafied between $3 and $5 million per year.

1980-2001 - Daley Marketing Corporation. President.: From 1980 to summer of 1985,
brokered and leased IBM equipment in the Western Unitéd States. In 1981 began to market an
IBM Computer Price List and in June of 1985 sold existihg leasing business and created the
market-value and residual value publications that are sold worldwide today.

1994-Present - DMC Consulting Group. President. From 1994 to present Mir. Daley has becn
writing computer appraisals and reports for Fortune 500 customers. He received his Accredited
Senior Appraisal certificate in April 1999 from the American Society of Appraisers.

2001-Present — Computer Economics. President. Mr. Daley acquired CEI on Jamuary 1, 2001.
CEl is an IT Consulting company that deals with economics of running and managing an
Information Technology department. It publishes FMV and Residual Values for the computer
cqulpmmu as well as salary and demographic information.

RCOE
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'Appraiser Qualifications

PETER DALEY, Accredited Senior Appraiser

Professional Overview

" Mr. Dalcy is an ASA (Accredited Senior Appraiser) for the discipline of Machinery and

Equipment with a specialty in High-Tech for the valuation of computer equipment.

computer
broker/lessor and then with Daley Marketing Corporation {DMC), a firm he founded in July 1980
to publish reports about computer equipment, including * Value Reports® and "Residunal
Value Reports." InJanuary 2001 Mr. Daley acquired Conjputer. Economics, (CEI), and recently
merged DMC into CEL CEI is 4n independent research organization founded in 1979 devoted to
helping IT executives control and manage IT costs. CEl bhs on on-line subscription based IT
consulting web site and advisory service as well as a numlier of monthly and quarterly print
newsletters. Today, the combination of CEI and DMCs piblished and ontine reports and services
cover all scgments of the secondary computer markets. These reports are used extensively by
Fortune 500 companies in the preparation of IT budgets. Mr. Daley directs the company’s
research and the publication of its reports. Additionally, Mr. Daleyrenmnsl:remde:nofDMC
Consulting Group, a scparate company that specializes in writing Appraisals, Portfolio Analysis
andeperlyTax Valuation from Fair Market Value (FMV) to Residual Value (RV) valuations.

Mr.naleyhasbminmmmpumbmmms,E:immMm

Mr. Daley has developed a database of “Fair Market Valug™ equipment valaes from 1989 to the
present, utilizing 2 variety of reports and publications alorg with the DMC Market Value Reports.
This database has been successfully used in the valuation of computer equipment in the

settlement of a number of Virginia tax cases. He has alsopreviously testified in California,
Minnesota, Michigan, New York and the Virginia Courts s an expert in the field of valuation of
wmpum equipment.

] Seminars/P .

Equipment Leasing Associations Management Ccnference Residual Value Forecasting, Tuscon,
AZ, Fcbmary 1997.

Am:m:-an Society of Appraisers Machinery Conference - Determining Fair Market Values and
Residual Value Forecasting, Chicago, IL, October 2001.

Panelist at the fall Comdex - Orderly Disposition of Computer Assets. Las Vegas, November
2001.

American Society of Appraiser’s Intérational Conference — Residual Value Forccasting for the
Computer Industry, San Dicgo, CA, August 2002.

testified in Federal and T; in the following cases:

United States v. Knutson and Harper
United States District Court for the Eastern District of New York

97-CR-957 (ILG)

May 1998

Brooklyn, NY

EDS v. Flint Township -

Local Property Tax Court : RCOE

March 2003 DMC Consulting Group - Bxhibit G 12
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Toncina Mishioan
October 1998

Andantech, LLC v. Commissioner of IRS
No. 15532-58, 4277-00, 6348—00
-U.S. Tax Court

Mt nbemee I

e VW

St. Paul, MN . "4

Nicole Rose v. Commissioner of IRS
No. 1967-00

U.S. Tax Conrt

December 2000

New York, NY

Central Funding Inc v. CompuSmc[ntcractw:Setnces,lpc
Case No. 01CVHO05-4019

- May 10, 2002
Columbus, Ohio

CMA Consolidated, Inc and Subsidiaries, Inc. v. Commissioner 0fIRS
No. 12746-01

U.S. Tax Court

Qctober 2002

San Francisco, CA

Mr. Dal i foll

Fogler v. Motorola; Adv 94-939
ComNet Technologies, Inc. 93-113243-PHx-GBN

U.S. Bankruptcy Court, District of Arizona
Phoenix, AZ.
February 3, 1998

Central Funding Inc v. CompuServe Interactive Services, Inc.
Case No. 01VH05-4019

Santa Ana, CA

April 23, 2002

Magnetek v. United States
Case No. 3-00-0925

Los Angeles, CA

July 16, 2002

Long Term Capital Holdings v United States
Case No. 8176 '

Santa Ana, CA

February 19, 2003

March 2003 DMC Consulting Group .
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* Background

Th:mmnnstatementofCompmﬂEwnomcm:wbcﬂpenmgnnedleadermwpmmg
today’s information and to disseminate that information i a quality snd timely service to
companies around the world; to provide pertinent and i information that benefits companies
to make business decisions that allow them to obtaihdhe greatest amount of profit from each
transaction; and to us¢ the latest technology to pubhshanﬂﬁans:mtmformnmtoour
custommmaumelynnnner

Market vﬂuesmobtamdﬁombmkmgéandlmsmgmmpamesamtheﬂnﬂed&am The
mfomnhmmw@odandthesewhleslhmbmmcmmegmlpmoﬂheMmkﬁVahc

Reports published monthly. -

ComputerEconomics publishes four different Residual Value reports that cover everything
from Hubs, Routers, PC’s, to midrange and mainframe prodnets. These reports cover the firture
value of over 1,000 pieces of equipment. Besides the norngal reports, Computer Economics does
independent residual forecasting for a mmber of clients.

‘The Computer Economics Computer Price List reports op the description, feature codc, and

- purchase and maintenance prices of cusrent machines marketed by IBM. This report supplemeats

the market value reports avd keeps the broker/dealer up to idate with IBM list prices.

The Computer Economics reports are dlsuihuwdmhardcopyandoverthclntmct_ Computer
Economics subscription list consists of some of the largest end-users, brokcr/dealers and lIessors
in the world. Computer Economics also markets its” products in 15 countries around the world.

Peter Dalcy is a member of the ASA (American Society of Appraisers).

_ RCOE
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Computer Economics, Inc.
Partial Customer List

Accenture
BankAmerica Leasing & Capital
Bocing Computer Sexvices
Charles Schwab & Company
Commonwealth Capital Corp

Hewlet Packard

Hitachi Data Corporation
IBM Corporation

Information Leasing Corp.
Internal Revénue Service
KPMG Peat Marwick
Leasing Techaologies Int’l
Meridian Leasing Corporation
Price Waterhouse _
Pacific Gas & Electric
Ratheon — E Systems

Sanwa Business Credit Corporation
StorageTek Corporation

Sun Data Inc.

United Computer Capital
Wisconsin Gas

May 2002

14

DMC Consulting Group
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DMC Publications History

N

The following is a breakdown of reports conceived and inarketed by Daley Marketing

Corporation and now part of Computer Econonfies:

PRODUCT ________STARTED DESCRIPTION
Mannfacturer’s Price Lists -
IBM Computer Price Lists 1981 Mir’s List Price, Maintenance Prices
Market Value Reports - Broker and End-User Reports
IBM/PCM Market Value Report | 1985 mﬁ:ﬁ&mdahl, IBM, EMC,
S, Memorex, STK . From
ai to Midrange to /0
DEC Market Value Report 1591 et Values for DEC /O Equipment,
VAX, MictoVAX
‘Workstation/PC Market Value 1992 Values for DEC, HP, IBM, SGI,
' » Compag etc. :
Network Communications 1995 Market Values for over 25 mfrs. Bridges, |
Hijbs, Routers, Switches
Residuial Value Reports
Mainframe/Midrange Report 1987 Mainframe Residuals for Amdahl, HDS,
HP, IBM and Stratus .
Disk/Tape/Miscellaneous 1/0 Report 1987 idual Values on DASD, printers,
' ﬁmﬂn s and tape Subsystems for
Asndahl, EMC, HDS, IBM, HP &
, StbrageTek. -
Workstation & PC Report - 1994 Rasidual Values for DEC, HP,
: IBM, SGI, SUN, Compag etc.
Network Communications Report 1995 Residual Vahies on Bridges, Hubs,

Routers, Switches, etc.

The above subscriber products are available either hard copy, on-linc or email.

RCOE
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Exhibit B. Portfolio Analysis — Detail

"‘«_

August 2002 ' DMC Consuking Group

RCOE
Exhibit G
Page 72 of 76

17

FCCAR00036



L£000dVIO4

Spectrum Communications

Cisco Portfolio

" Model

Number Description

) Original  Original
Total Unit Extended

Units Price Price f§

WS-C5000 Cisco S Slot Core Switch 36 2,097 75,47
Management Module w/i2 FX SC ;
WS-X5008 Poits ) 33 6,297 207,785[8
WS-X5008 Management Module w/2 TX Ports 5 4,897 24,4830%
WS- C5000 Fast Ethernat Switching g
X5213A  (10/100BaseTX,12port) " 35 6,897  244,678f
WS-X5010 Amphenol Module ; 26 3,467 90,60
C5000 Fast Ethernet Switching i
WS-X5011 (10BaseFX,12port) 4 6,097 27,8883
Ws. . . . .
50088 Catalyst 5000/5505AC Power Supply 72 1,397 100,548}
WS-X5111 12 port 100baseFX Switching Module 8 13,897 111,97
ws-C2822- : i
A Switch 2820 24 port 10base-T 239 2,787 668,364
WS-X2824 4 port 100 FX Module for 2822 268 2,007 563,850
WS-X2821 1 port 100 FX Module for 2822 1 837
EEB ws- 12 port 10base-T Switch w/2 100base
- § |c1812A  TX ports Ent Ed Upgradable 54 1,747 94,31
- 24 port 10base T Switch with 1
3 WS- 100base TX port and 1 100 base FX :
@ c1900C  port 183 2,360  431,8801f
Total $2,643,383
March 2003 DMC Consulting Group

July 4, 1999

1 End-User Fair
Market Value/
Extanded

57,360

157,816
18,807 -

188,107
68,091

21,260]

LY

227,244
181,746
264

8,587

R
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" Universal Service Administrative Company
Schools & Libraries Divisio

Y

RECOVERY OF ERRONEQUSLY DISBURSED FUNDS
October 3, 2003

MR. ELLIOTT DUCHON

R O P - RIVERSIDE COUNTY
3939 THIRTEENTH STREET,
RIVERSIDE, CA 92502

Re:
Funding Year 1999 -2000
Form-471 Application Number: 148309

Dear Applicant:

were disbursed in emor. Such discoveries may arise out of our periodic audits, attempts by
applicants to reduce a funding commitment below the amount already disbursed, -or other
investigations resulting from our program compliance procedures. For example, funds may
be disbursed in error when:
- Services were billed but were not delivered
- Services were billed in excess of the services delivered

Services were returned but an appropriate refund to SLD was ot made

The SLD has determined that the funds detailed on the attached FUNDING
DISBURSEMENT SYNOPSIS were disbursed in error. This synopsis includes the specific
funding requests, amounts, and reasons for recovery by Funding Request Number (FRN).
The SLD must now recover the amount that was disbursed in errar.

RCOE
Box 125, Correspondence Linit, 80 South-Jeffarsan.Road, Whippany, NJ, 07881
Visit uz nnllna at: wiww:s! universalsarvice.ora Page 1 of22

FCCARO00038
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FUNDING DISBURSEMENT SYNOPSIS

On the pages following this letter, we have provided a Funding Disbursement Synopsis for
the Form 471 application cited above. The enclosed repott includes a list of the FRNs from
this application for which recovery of erroneousty disbursed funds is necessary.
Immediately preceding the Funding Disbursement Report, you will find a guide that defines
each line-of the Report. The SLD is also sending this information to the applicant named
above.

TO APPEAL THIS DECISION

If you wish to appeal the decision indicated in this letter, your appeal mustbe RECEIVED
BY THE SCHOOLS AND LIBRARIES DIVISION (SLD) WITHIN 60 DAYS OF THE
ABOVE DATE ON THIS LETTER. Failure to meet this requirement will resultin
automatic dismissal of your appeal. In your letter of appeal:

L. Include the name, address, telephone number, fax number, and e-mail address (if
available) for the person who can most readily discuss this appeal with us.

2. State outright that your letter is an appeal. Identify which Recovery Of Erreneously
Disbursed Funds-you are appealing. Indicate the funding request numiber and date of the
Disbursed Funds Recovery letter. Your letter:of appeal must also include the applicant
name, the Form 471 Application Number, and the Billed Entity Number from the top of
your letter.

3. When explaining your appeal, include the precise Enguage or text that is at the heart of
your appeal. By pointing us to the exact words that give rise to your appeal, the SLD will
be able to more readily understand and respond appropriately to your appeal. Please keep
your letter to the point, and provide documentation to Support your appeal. Be sure to keep
copies of your correspondence and documentation.

4. Provide an authorized signature on your letter of -a_pp.céi.

If you are submitting your appeal on paper, please send your appeal to: Letter of Appeal,
Schools and Libraries Division, Box 125 - Correspondence Unit, 80 South Jefferson Road,
Whippany, NJ 07981. Additional options for filing an appeal can be found in the “Appeals
Procedure” posted in the Reference Area of the SLD web site or by calling the Client Service
Bureau. We encourage the use of either the e-mail or fax filing options to expedite filing

your appeal.

While we encourage you to resolve your appeal with the SLD first, you have the option of
filing an appeal directly with the Federal Communications Commission (FCC). You should
refer to CC Docket No. 02-6 on the first page of your appeal to the FCC. Your appeal must
be RECEIVED BY THE FCC WITHIN 60 DAYS OF THE ABOVE DATE'ON THIS |
LETTER. Failure to meet this requirement will result in automatic dismissal of your appeal.
Further information and options for filing an appeal directly with the FCC can be found in
the “Appeals Procedure™ posted in the Reference Area of the SLD ‘weéb site or by calling the

RCOE
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Client Service Bureau. We strongly recommend that you use either the e-mail or fax filing -
options because of substantial delays in mail delivery to the FCC. If you are submitting
your appeal via United States Postal Service, send to: FCC, Office of the Secretary, 445
12th Street SW, Washington, DC 20554. _

A L]
Schools and Libraries Division
Universal Service Administrative Company
RCOE
Exhibit A
_ Page3.0f 22
Disbursed Funds Recovery Letter Page 3 10/3/20603
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A GUIDE TO THE FUNDING DISBURSEMENT SYNOPSIS

Attached to this letter will be a report for each funding request from the appiit:a‘t‘ion cited at
the top of this letter for which a Recovery of Erreneousiy Disbursed Funds is required. We
are providing the following definitions.

+ FUNDING REQUEST NUMBER (FRN): A Funding Request Number is assigned by the
SLD to each reguest in Block 5 of your Form 471 once an application has been processed.
This number is used to report to applicants and service providers the status of mdmdua,l
discount funding requests submitted on a Form: :m

* SPIN (Service Provider Identification Number): A unique number assigned by the
Universal Service Administrative Company to service providers seeking payment from the
Universal Service Fund for participating in the universal service support programs.

+ SERVICE PROVIDER: The legal name of the service provider.

« CONTRACT NUMBER: The number of the contract between the applicant and the service
provider. This will be present only if a contract number was provided on the Form 471.

* SERVICES ORDERED The type of service ordered ﬁ-om the service provider, as shown
on
’_E'Orm 471.

« SITE IDENTIFIER: The Entity Number listed on Form 471 for “site specific” FRNs.

» BILLING ACCOUNT NUMBER: The account aumber that was established for billing
purposes. This will be present only if a Billing Account Number was provided on the Form
471.

« FUNDING COMMITMENT: This represents the total amount of requested funding ihat
the SLD committed to this FRN. :

* FUNDS DISBURSED TO DATE: This represents the total funds that have been paid to
you for this FRN.

« FUNDS TO BE RECOVERED: This represents the amount:of Erroneously Funds
Disbursed to Date. These erroneously disbursed funds will have to be-recovered.

» DISBURSED FUNDS RECOVERY EXPLANATION: This entry provides a description
of the reason SLD is seeking the recovery.

RCOE
Exhibit A
Page 4 of 22
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Funding Dishursement Synopsis for Application Number: 148309

Funding Request Number 299376 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: BANUSD e

Services Ordered: INTERNAL CONNECTNS_S

Site 1dentifier: '

‘Billing Account Number: ,

Funding -Commitment: $79,113.39

Funds Disbursed to Date: $103,272.47

Funds to be Recovered: $24,159.08

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amount of $24,159.08 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the origimal equipment was not
purchased with niversal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year, The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value irdicated in that
appraisal, it was determined that the trade-in value was only $38,966.30,
which is $11,899.24 less than the non-discounted share of $50,865.54 that
the applicant was obligated to pay. Since the applicant did not cover
$11,899.24 of their portion of the charges, the correspording portion of
these charges paid by SLD must be recovered. At the §7 percent rate of this
request, that translates to $24,159.08, Asa resultthis amount-of
$24,159.08 determined to have been erroneously disbursed and must now be
recovered.

RCOE
Exhibit A
Page 5 of 22
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Funding Request Number 299377 SPIN: 143010165
Service Provider:  Spectrum Communications Cabling Services, {nc.
Contract Number: PIUSD
Services Ordered: INTERNAL CONNECTNS_S

Site Identifier: e
Billing Account Number:

Funding Commitment: $70,868.99
Funds Disbursed to Date: . $86,746.08
Funds to be Recovered: $15,877.09

Disbursed Funds Recovery Explanation: _

After a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amount of $15,877.09 is required. A beneficiary dudit discovered that the
service provider accepted atrade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fait market value of the equipment.
Furthermore, the valuation date should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only 34,905.62,
which is $7,820.06 less than the non-disconnted share of $42,725.68 ‘that
the applicant was obligated to pay. Since the applicant did not cover
$7,820.06 of their portion of the charges, the corresponding portion of
“these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $15,877.09. .As a result this amount of
$15,877.09 was determined to have been erronepusly disbursed and must now be
recovered.

RCGE
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Funding Request Number 299378 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: PELEM

Services Ordered: INTERNAL CONNECTNS_S

Site Identifier:

Billing Account Number:

Funding Ccmmi_tr_nem: $21,985.08
Funds Disbursed to Date; . $44.070.38
Funds to be Recovered: $22,085.30

Disbursed Funds Recovery Explanation:

After adetailed review of documentation pertaining to this funding request
the SLD has found that:a recovery of erroneously disbursed funds in the
amount of $22,085.30 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The vatuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the ‘valuation date should be the date the service provider toak
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independens appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $10,828.47,

_which is $10,877.84 less than the non-discounted share 0of'$21,706.31that

the applicant was abligated to pay. Since the applicant did not cover

$10,877.84 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $22,085.30. As a result this amount-of

$22,085.30 was determined to have been erroneously disbursed and tmust now be
recovered.

RCOE
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Funding Request Number 259379 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: TUSD

Services Ordered: INTERNAL CONNECTNS _S

Site 1dentifier: ‘a

- Billing Account Number:
Funding Commitment: 5144,486.12
Funds Disbursed to Date: : $179,000.95
Funds to be Recovered: $34,514.83

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request

the SLD has found that a recovery of erroneously disbursed funds in the

amount of $34,514.83 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the mles of the Schools and

Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value.of the equipment.
Furthermore, the vaiuation date should be the date the service provider took -
possession of the equipment, but not earlier than the beginning of the '
funding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $71,164.80,

which is $16,999.85 less than the non-discounted share of $88,164.65 that

the applicant was obligated to pay. Since the applicant did not-cover

$16,999.85 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered. Atthe 67 percent rate of this
request, that translates to $34,514.83. As a result this amount of

$34,514.83 was determined to have been erroneously disbursed and must now be
recovered.

_________ _ _ R _ -
‘Exhibit A
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Funding Request Number 299381 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: MUSD

Services Ordered:  INTERNAL CONNECTNS_S

Site Identifier: e

Billing Account Number:

Funding Commitment: $90,105.93
Funds Disbursed to Date: - 8125,307.65
Funds %o be Recovered: $35,201.72

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of etroneously disbursed funds in the
amount of $35,201.72 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in

. equipment must be based -on the fair market value of the equipment.
Furthermore, the valuation date-should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
.appraisal, it was determined that the trade-in value was only $44,380.53,
‘which is $17,338.16 less than the non-discounted share of $61,718.69 that
the applicant was obligated to pay. Since the applicant did niot cover
$17,338.16 of their portion of the charges, the corresponding portion of
these charges paid by SLD must be recovered. At the 67 percentrate of this
request, that translates to $35,201.72. Asa result, this amount of
$35,201.72 was determined to have been erroneously disbursed and must now be
recovered,

RCOE
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funding Request Number 299382 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: JUSD

Services Ordered: INTERNAL CONNECTNS_S

Site Tdentifier: .

Billing Account Number:

Funding Commitment: $335,108.01
Funds Disbursed to Date: . $395,168.80
Funds to be Recovered: $60,060.79

Disbursed Funds Recovery Explanation:
After a detailed review of documentation pertaining ‘to this funding request

- the SLD has found that a recovery of erroneously disbursed funds in the
amount of $60,060.79 is required. A beneficiary audit discovered that the
service provider accepted a trade-in forthe non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market valueof the equipment.
‘Furthermore, the valuation date should be the date the service provider took .
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was.only $165,053.20,
which is $29,582.18 less than:the non-discounted share of $194,635.38 that
the applicant was obligated to-pay. Since the applicant did mot cover
$29,582.18 of their portion of the charges, the corresponding portion of
‘these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $60,060.79. As a result, this amount of
$60,060.79 was determined to have been erroncously disbursed and must now be

recovered.
RCOE
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Funding Request Number 299355 SPIN: 143010165
Service Provider:  Spectrum Communications Cabling Services, Inc.
Contract Number: PSUSD

Services Ordered:  INTERNAL CONNECTNS_S

Site Identifier: Y
Billing Account Number:

Funding Commitment: _ $141,737.98
Funds Disbursed to Date: : $173,492.15
Funds to be Recovered: ; $31,754.17

Disbursed Funds Recovery Explanation:
After a detailed review of documentation pertaining to this funding request

the SLD has found that a recovery of erroneously-disbursed funds in the

arnount:of $31,754.17 is required. A beneficiary audit discovered that the

service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules.of the Schools and

Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in

equipment must be based on the fair market value of the equipment.

Furthermore, the valuation date should be the date the service provider took .
possession of the equipment, but not earlier than the beginning of the

funding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $69,811.25,

which is $15,640.11 less than the non-discounted share of $85,451.36 that

the applicant was obligated to-pay. Since the applicant did notcover

$15,640.11 of their portion of the charges, the corresponding portion of

these charges paid by SLD nust be recovered. At the 67 percent rate of this

request, that translates to $31,754.17. As-a result, this amountof

$31,754.17 was determined to have been erronecusly disbursed and must row be

recovered.
RCOE
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Funding Request Number 299356 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: CNUSD

Services Ordered; INTERNAL CONNECTNS_S

Site Identifier: i
Billing Account Number:

Funding Commitment: $277,979.70
Funds Disbursed to Date: . £335,966.71
Funds to be Recovered: $57,987.01

Disbursed Funds Recovery Explanation:
Aftera detailed review of docamentation pertaining to this fanding request

the SLD has found that a recovery of erroneousty disbursed funds in the

amount of $57,987.01is required, A beneficiary audit discovered that the

service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules ofthe Schools and

Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on fhe fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took .
possession of the equipment, but not earlier than the beginning of the

funding year. The service provider has provided an independent appraisal of

the trade-in.equipment. Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $136,915.37,

which is $28,560.77 less than the non-discounted share of $165,476.14 that

the applicant was obligated to pay. Since the applicant did not cover

$28,560.77 of their portion of the charges, the cormesponding portion of

these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $57,987.01. As:a result, this amount of

$57,987.01 was determined to have been erroneously disbursed and must now be

recovered.
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Funding Request Number 2993359 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, inc.
Contract Number: SJUSD

Services Ordered: INTERNAL CONNECT] NS S

Site Identifier:

Biiling Account Number:

Funding Commitment: $65,372.72
Funds Disbursed to Date: . $75,728.49
Funds to be Recovered: $10,355.77

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request

the SLD has found that a recovery of erroneously disbursed funds in the

amount of $10,355.77 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules of the Schools and

Libraries Division Support Mechanisni, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took .
possession of the equipment, but not earlier than the beginning of the

funding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $32,198.50,

which is $5,100.61 less than the non-discounted share of $18,993.02 that

the applicant was obligated to pay. Since the applicant did not cover

$5,100.61 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $10,355.77. As aresult this amountof

$10,355.77 was determmed to have been m—mncnusiy disbursed and must now be

recovered.
‘RCOR
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Funding Request Number 299361 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Ilnc.
Contract Number: VVSD '

Services Ordered: INTERNAL CONNECTNS S

Site Tdentifier: Ty

Billing Account Number:

Funding Commitment: $183,542.51

Funds Disbursed to Date: . $312,606.76

Funis to be Recovered: $129,064.25
! Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this fanding request
the SLD has found that a recovery of erroneonsly disbursed funds in the

amount of $129,064.25 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules of the Schools and

Libraries Division Support Mechanism, as the original equipmeént was not
purchased with Universal Service Funds. The valuation of the trade-in

equipment must be based on the fair market value of the equipment.

Purthermore, the valuation date should be the date the service provider took i
possession of the equipment, but not earlier than the beginning of'the

funding year. The service provider has provided an independent appraisal of

the trade-in equipment. 'Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $90,401.53,

which is $63,568.96 less than the non-discounted share of $1:53,970.49 that

the applicant was obligated to pay. Since the applicant-did not cover

$63,568.96 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered, At the 67 percent rate of this
request, that translates to $129,064.25. As a result this amount-of

$129,064.25 was determined to have been erroneously disbursed and must now be

recovered.
RCQE
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Funding Request Number 299363 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: PVUSD

Services Ordered:  INTERNAL CONNECTNS_S

Site Identifier: Ya
Billing Account Number:

Funding Commitment: $70,868.99
Funds Disbursed to Date: .o $86,746.08
Funds to be Recovered: $15,877.09

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amount of $15,877.09 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in -
equipment must be based on the fair market value of the equipment.
Furthermure, the valuation date should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $34,905.62,
which is $7,820.06 less than the non-discounted share of $42,725.68 that
the applicant was obligated to pay. Since the applicantdid not cover
$7,820.06 of their portion of the charges, the corresponding portion of

these charges paid by SLD.must be recovered. “At the 67 percent rate of this
request, that translates to $15,877.09. As a result, this amount of
$15,877.0% was determined to have been erroneously disbursed and must now be
recovered. '
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Funding Request Number 299365 - SPIN: 143010165
Service Provider:  Spectrum Communications Cabling Services, inc.
Contract Number: HUSD

Services Ordered: INTERNAL CONNECTNS_S

Site Identifier: '
Billing Account Number:

Funding Commitment: 5160,974:92
Funds Disbursed to Date: . $212,053.73
Funds to be Recovered: . $51,078.81

Disbursed Funds Recovery Explanation:
After:a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amount of $51,078.81 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the daie the service provider took .
possession of the equipment, but.not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $79,286.18,
which is $25,158.21 less than the non-discounted share 6f $104,444.37 that
the applicant was obligated to pay. Since the applicant did not cover
$25,158.21 of their portion of the charges, the corresponding portion of
these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $51,078.81. As-a result, this amount of
$51,078.81was determined to have been erroneously disbursed and must now be
recovered.
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Funding Request Number 299367 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: MUSD

Services Ordered: INTERNAL CONNECTNS S

Site Identifier: 'y
Billing Account Number:

Funding Cormitment: 1 $21,985.08
Funds Disbursed to Date: . $44,070.38
Funds to be Recovered: $22,085.30

Disbursed Funds Recovery Explanation:

After adetailed review of documentation pertaining to this funding request .

the SLD has found that a recovery of erroneously disbursed funds in the

amount of §22,085.30 is required. A beneficiary audit discovered that the
service provider accepted 2 trade-in for the non-discounted share of

services provided. This is permitted under the zules of the Schools and

Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took N
possession of the equipment, but not earlier than the beginning of the

funding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated int that

appraisal, it was determined that the trade-in value was only $10,828.47,

which is $10,877.84 less than the non-discounted share of $21,706.31 that

the applicant was obligated to pay. Since the applicant did-not cover

$10,877.84 of their portion of the charges, the ¢omresponding portion of

these charges paid by SLID must be recovered. At the 67 percent rate of this
Tequest, that translates to $22,085.30. As:a result, this amount of

$22,085.30 was deternrined to have been etroneously disbursed and must now be

recovered.
RCOE
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Funding Request Number 299368 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
‘Contract Number: RSD

Services Ordered: INTERNAL CONNECTNS_S

Site Identifier: ' ta

Billing Account Number:

Funding Commitment: $19,236.94
Funds Disbursed to Date: 3 $38,561.58
Funds to be Recovered: $19,324.64

Disbursed Funds Recovery Explanation:

After a-detailed review of documentation pertaining to this fiunding request
the SLD has fonnd that a recovery of erronecusly disbursed funds in the
amount of $19,324.64 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules of the Schools and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in-equipment. Usingthe July 1, 1999 value indicated in that
appraisal, it was determinied that the trade-in value was only $9,474..91,
which is $9,518.11 less than the non-discounted share of $18,993.02 that

the applicant was obligated to pay. Since the applicant did not cover
$9,518.11 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $19,324.64. As a result, this amount of
$19,324.64 was determined to have been erroneously disbursed and must now be

tecovered.
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Funding Request Number 299370 SPIN: 143010163
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: DSUSD

Services Ordered: ~ INTERNAL CONNECTNS §

Site {dentifier: ‘a
Billing Account Number:

Funding Commitment: $266,987.16
Funds Disbursed to Date: : $313,931.52
Funds to be Recovered: $46,944.36

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amount of $46,944.36 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is:permitted under the rules of the Schoeols and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $131,501.14,
which is $23,121.85 less than the non-discounted share of $154,622.99 that
the applicant was obligated topay. Since the applicant did not cover
$23,121.85 of their portion of the charges, the corresponding portion of
these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $46,944.36. Asaresult this amount of
$46,944.36 was determined to have been erroneously disbursed and must now be
recovered.
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Funding Request Number 299371 SPIN: 143010165
Service Provider: Specttum Communications Cabling Services, Inc.
Contract Number: AUSD

Services Ordered: INTERNAL CONNECTNS_S

Site [dentifier: Y
Billing Account Number:

Funding Commitment: $149,982 .39
Funds Disbursed to Date: . $190,018.55
Funds to be Recovered: $40,036.16

Disbursed Funds Recovery Explanation:
After-a detailed review of documnentation pertaining to this funding request

the SLD has found that a recovery of emoneously disbursed funds in the

amount of $40,036.16 is required. A beneficiary auditdiscovered that the
service provider accepted a trade-in forthe non-discounted share of

services provided. This is permitted under the rules of the Schools and

Libraries Division Support Mechanism, as the criginal equipment was not
purchased with Universal Service Funds. The valuation of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valuation date should be the date the service provider took i
possession of the equipment, but not earlier than the beginning of the

fanding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $73,871.92,

which is $19,719.31 less than the non-discounted share of $93,591.23 that

the applicant was obligated to pay. Since the applicant.did not cover

$19,719.31 of their portion of the charges, the corresponding portion of

these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to $40,036.16, As a result, this amount of

$40,036.16 was determined to have been erroneously disbursed and must now be

recovered.
RCOE
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Funding Request Number 299372 SPIN: 143010165

Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: JUSD
Services Ordered: INTERNAL CONNECTNS_S

Site Identifier: =8
Billing Account Number:

Funding Commitment: $163,723.06
Funds Disbursed to Date: . $217,562.53
Funds to be Recovered: $53,83947

Disbursed Funds Recovery Explanation:

After a detailed review of documentation pertaining to this funding request

the SLD has found that a recovery of erroneously disbursed funds in the

amount of $53,839.47 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of

services provided. This is permitted under the rules of the Schools and

Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation-of the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the vuluation date should be the date the service provider took .
possession of the equipment, but mot earlier than the beginning of the

funding year. The service provider has provided an independent appraisal of

the trade-in equipment. Using the July 1, 1999 value indicated in that

appraisal, it was determined that the trade-in value was only $80,639.72,
‘which is $26,517.94 less than the non-discounted share of $107,157.66 that

the applicant was obligated to pay. Since the applicant did not cover

$26,517.94 of their portion of the charges, the cotresponding portion of

these charges paid by SLD must be recovered. At the67 percent rate of this
request, that translates to $53,839.47. As a result, this amount of

'$53,839.47 was determined to have been erroneously disbursed and must now be

recovered.
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Funding Request Number 299373 SPIN: 143010165
Service Provider: Spectrum Communications Cabling Services, Inc.
Contract Number: LEUSD

Services Ordered: INTERNAL CONNECTNS_S

Site Tdentifier: ‘e
Billing ‘Account Number:

Funding Commitment: $147,234.25
Funds Disbursed to Date: . $184,509.75
Funds to be Recovered: $37,275.50

Disbursed Funds Recovery Explanation:

After adetailed review of documentation pertaining to this funding request
the SLD has found that a recovery of erroneously disbursed funds in the
amountof $37,275.50 is required. A beneficiary audit discovered that the
service provider accepted a trade-in for the non-discounted share of
services provided. This is permitted under the rules of the Schoals and
Libraries Division Support Mechanism, as the original equipment was not
purchased with Universal Service Funds. The valuation of'the trade-in
equipment must be based on the fair market value of the equipment.
Furthermore, the valization date shotild be the date the service provider took
possession of the equipment, but not earlier than the beginning of the
funding year. The service provider has provided an independent appraisal of
the trade-in equipment. Using the July 1, 1999 value indicated in that
appraisal, it was determined that the trade-in value was only $72,518.36,
which is'$18,359.58 less than the non-discounted share of $90,877.94 that
the applicant was obligated to pay. Since the applicant did not cover
$18,359.58 of their portion of the charges, the corresponding portion of
these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that franslates to $37,275.50. As a result, this amount of
$37,275.50 was determined to have been erroneously disbursed and must now be
tecovered.
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December 2, 2003
{Sent via emall, facsimile and Federal Fxpress)

Schools and Libraries Division
Bax 125 - Correspondence Wnion
:80 South Jefferson Road
‘Whippeny, NJ 07981

Re:  Recovery of Erroneously Disbursed Funds
Funding Year 1999-2000
Form 471 Application Number: 148369
Applicant Name R O'P - Riverside Courity

Dear Schools end Libraries Division:

Spectrum Comuunications (" Spectrum®) sbmits this Ietter to:appeal the SLD's Recovery
Of Erroncously Disbursed Funds for the following Funding Request Numbers {the “FRNs" or,
individusily, "FRN"): 299376, 299377, 299378, 299379, 299381, 299382, 299355, 299356,
299359, 299361, 299363, 299365, 299367, 2993368, 299370, 299371, 299372 and 299373,

The Disbursed Funds Recovery Letter is dated October 3, 2003. The named applicant is
RO P Riverside County. The Form 471 ApphcuﬁonNumhﬂlt 148309. The Billed Extity
‘Number is 143743,

Provided below is the contact information for the person authorized 1o discuss this appeal
un behalf of Spectrum:

Pierre F. Pendergrass
‘General Counsel]

Spectrum Communications
226 N, Lincoln Avenue
Corona, CA ‘92882

Tel.: 909-371-0549

Hax: 909-273-3114
Emajl: ¥

i} pEC ogzma

' e =

226 NORTH LINCOLN AVENUE = CORONA, CA B2882
(808) 37 1-0549 = [(B0G) 318-8711 « FAX:(808] 2733114
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_ 1 PRELIMINARY STATEMENT

‘Spectrum, a privately held corporation founded in 1985, is 8 provider of infarmation
market, puiblic sector agencies and 1arge hesltheare facilities, The company has participated in-
the E-Rate program since 1998, Skuce then, Spectrum has neted 28,8 servioe provider for
‘epproximately 38 different schipol districts, ‘

ROP - Rivesside County, also knoven as the Rivessidie County Office of Education
{"RCOE"), is a service agency supporting Rivervids County’s 23 school districts and linking
them with the Califomia Depertment of Education. RCOE grovides, among ather services,
assistance 1o its:member districts in‘the deployment and maintenance of network and
telecommunications services. Thers e appoximately 6.1 million stodents entolled thnoughout
Riverside County for the 200203 school year.

‘For E-Rate Funding Year 1999-2000, RCOE fonmed:a consortium of its:member school
districts for the purpose-of applying for E-Rate discovnts, On March 5, 1999, RCOE filed a
Form 470 Number 220100000227898) soliciting proposals from prospective service providers
for a rangs of E-Rats eligible productsand services, After examining existing equipment which
RCOE consortium members intended to trade-n to Spectrum for the purpasc of proviiing its E-
Rate matching funds, Spectnum determiined the fiir market valus of the cquiptrient 1o be
$1,813,505.83, ‘Spectrurn then submitted a bidproposal in response o the Form 470 and RCOE
subseyacntly selected Spectrum as the service provider for the consoxtium. On April 5, 1999,
RCOE filed a Form 471 (mumiber 148309) evincing its acoeptance af Spectrum's proposal and its
selection of Spectrum & its service provider for Funding Year 1999.2000.

ECETVE
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I' RCOE
Exhibit E
Page2.0720

FCCARO00061



The totsl pre-discount vaine of the agreement betwepn RCOE and Spectrum was
$5.495,472.20, RCOR veaa sligible for an E-Rate disoount of ixty-soven peccent {67%).
Consequetly, RCOE and/or its consortinm members were pequined 20 provide istching fands at
a'rato 0£733% 0r’$1,813.505.43 total. In or aropnd March, m@mm mdSpechvm
entered into the agreement for E-Rate services, the parties. agreed that Spectram would accept, in
lieu of cash, the consortium equipment Spoctram had valued at $1,813,505.43 a3 RCOE's
payment for !ﬁemn-ﬂismmdpntﬁmafthnm_pﬁm
‘matshing component, More preciscly, the SLD contends thist the appropriate trade-in valne of
the equipment was its fir market valie st the begiming ofthe funding year (July 1, 1999) and
not its firmarket valoe on fhe dete RCOE and Spectram estered into the ujgroement for services
{March 1999). The SLD contends thatthe total fuir marketvaloe of the consorfium's equipment
on July 1, 1999 was $1,316,159. Consequently, the SLD seeks recovery in the amount of
$70752134. | '

IL THE DISBURSED FUNDS RECOVERY LETTER

The Disbursed Funds Recovery Letter, dated October 3, 2003, is 2 10tal of 22 pages.
Pages 1 theough 4-a;wiuo the procoss for fHing an eppeal wod also provide a guide 1o the
funding disbursement synopsis. Pages.5 fhrough 22 each seek recovery for 8 specific FRN. For
each of the 18 FRNs in question, the basis of recovery is the contention that on July 1, 1999, the
fulr merket value of the trade-in equipment was lass than the non-discounted share that the
applicant was required to pey. Spesifically, for each of the FRNG, the Disbursed Funds Recovery
Letter states the following:

“The viluation of the trade-in equipment must be based on the fair market
valae of the equipment. Furthermaore, the valusion date should be the date
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Spectrum sppeals the determination by the SLD that the valuation dete should be the-dite
the servioe grovider ok possession of e equipment, but o carler than the beginning of the
Pages 5 through 22 of the Disbursed Funds Recovery Letter reach a detcrmination-of the
value of the trade-in equipment on July 1, 1999 for each.of the FRNs. Specifically, for each of
the FRN, pages 5 through 22 state the following:
e e e
determined that the trade-in valuc was only {(apount varies by FRN), which
e e
Spectrum appeals the determination by the SLD that the actual fair market value of the
equipment on July 1, 1999 was ths vdneindimed inﬂ:;: independent appraisal.
The SLDhey dotersined that the appropriate veliation ats for trade-in oquipment is the
Jate the service provider ook posscasion of the equipment but no earlier than the beginning of
the funding yoar or, in this-case, July 1, 1999, Further, the SLD has relicd upon an independent
‘appraisal Spectrum provided in order to determine the value of the equipment on July 1, 1999.
Thess determinations are misgoided and the SLD should tease its attempt to recover funds
disbursed pursuant to the FRNs.
Firstly, any agreement that conteruplates &n equipment trade-in in lieu of cash must
assign:a value to the equipment at the time of contract formation - uot at-a later date. Otherwise,
‘the applicant will not know its payment obligations under the agreement. Furthermore, for

[ RCOE
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Funding Year 1999-2000, the SLD required an applicant to:enleran agreement and filea Form
471 by Apeil 6, 1999. As arenikt, it was impossible for k{bﬂ a0d Spectrum to value the
equipment a the start of the funding year (July 1, 1999) snd still comply with the SLD'y
requirement that the agreement be formed anid the Form 471 be filed by April 6, 1999,

Secandly, it is inherently unfair to seek recovery from Speotrum for an incarrect
determination of the valuation datebecauso no program nile or FCC guidance on this issue
existed st the tims the transacion occurzred, In fact, the SLD neither announced a.rule nor sought
guidance from the FCC on this issuc until the first quaster-of 2003 - four yoars after the
transaction.

Thindly, although the independent appraisal Speotrum provided did value the equipment
in the amounts indicated in the Disbursed Funds Recovery Letter, this appraisal is not more
‘uthoritative then Spectrum's‘opinion because Spectrum had first-hand knowledge of the actual
pieces-of equipment in question. Further, the appraisal is laus relinble than Spectrum's.opinion at
the tims it recsived the equipment becauso the appraisal is based upen information that is almost

Lastly, if funds were, m&mmwmh disbarsed s avesult of the use ofan incorrect
‘valuation date, the appropriate remedy i5 10 require RCOE to pay Spectrum the corresponding
pon-discounted portion because this is what would have been required st tho fime of transection
had the parties known the correct valuafion date. Alternatively, the SLD should seek full
recovery from the applicant slone because recovery from Spectrum will result in RCOE having
paid less than its required matching portion - 8 clear rule violation andan ab;!:e-ofthc E-Rate

Discoiumt Mechaniam.

EGCEIVE

DEC 02 2003 .

! - ' RCOE
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The E-Rate program sles require fhe sérvios provider and hmmmmamﬂ
agreement bofore the Form 471 is filed, “This agreement necessivily establishés the type and
axsount of consideratin to be paid For the goods and strvices purdased. Coniscquently, any
wm-wmmmwinmmmwwma
value 1o the equipment st the fime of consract formation - it at a Tater date. Ofberwise, the
particn will have no'wmy of determining the-aetudl price in tho saritrect an the validity of the
contract would be in doubt. Forihis reason alone, the sppropriate valation date could not be
Jaly 1, 1999 or, altematively, the date Smmk:pumimmfmwﬁlm

Furthermore, the SLD's Funding Year 1999-2000 requiremont that the applicant enter an
agreement with the sérvice provider snd Sle Form 471 by Apeil 6, 1999 made it impossible for
RCOE and Spectrum o valus the-cquipment at the start of the funding year (July 1, 1999)and
still comply with the requirement mmmzhfmwﬁﬁom 471 be filed by
April 6, 1999. "The agreement between RCOE and Spectrum necessarily defined the type and
amoupt of consideration RCOE was required 40 pay and, tHerefore, had to assign a value to the
trade-in equipment. 1f'the parties had waited until the start of the funding year (July 1) to value
the equipment, RCOE would have missed the deadiine for iling its Form 471. |

Afer cassfully considesing the type, amount and condition of the equipment held by the
RCOE consortium, Spectrum developod a proposal that would ensble the consortium members
‘1o meet their techinology plan objectives while, 2t the mu.ﬁmqwoida.cﬁh-nmhy. RCOE
reviewed this:proposal and found it to be the most cost-gffective response to its Form 470,

owevcr, before agreeiag to hire Spectrum, RCOE and/or its consortium membess were required

i RCOE
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1o obtain board approval of the proposed contract with Spectrimn. Tt wotild have been impoasible
for RCOE and its member distrcts to have dhtsined board approvel without first desesibing in
detail the purchase price and the terms (including the amaunt of cash required) of the agreement.
Conseguenily, the parties bad 10 valoc the eqﬂpmuﬂﬂ&eiim:il:&y.mheduw

B.  ITISUNFAIR TOSERKRECOVERY ¥OR THISMATTER BECAUSE NO RULE OR

It is‘inherently unfair 10 seck recovery from Spectritm for an incorrect determination of
the valuation date because 50 program rule or RCC guidance on this issue existed at the time the
transaction ocomrred. As evidenced by a March 3, 2003 enteil from Ed Fafkowitz of the SLD to
John Price, CFOof Spectrum, neither Spectrum nor'the SLD learned of any guidance:on this
issne until four years after ROOE and Spectrum reached fhieir agreement. At the time ROOE and
Spectrum reached their agresment most of the rules or guidance surrounding trade-inequipment
addressed the jssues of the originsl sourcs of finds for the equipment and its fair market valne in
geperal. Specifically, the rules required equipment to be traded in at‘its fair market value and
jprobiibited a trade-in of cquipment that was purchased with E-Rale funds. The rules were silent,
however, on which date the fair market valus should be assessed. _

The guidance provided in the March 3, 2003 emsil fiom Ed Falkowitz snnounces a new
policy of which neither RCOE, ‘Spectrun, nor the' SLD wete aware. If the entity charged with
-administering the program and preventing waste, fraud and _d:m-di‘dmt anticipate the need for
guidance on this issue when it contemplated allowing trade-ins, it is certainly unfair to cxpect the
applicantznd the service provider 1o have done so. Between the SLD, RCOE endl Spectrum, the
SLD should bear the risk of the consequences of & new policy since it has the mc!l.n.ixc

‘responsibility of administering the program.
7
[ RCOE
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Howeves, Specinitn wil mmmmmwmwamm Forthe

mmmitwmmm»wavmm%%wwmm
4o be any date ather than the date the parties reached anaprecment, m;s.mnmiy true in‘.
the dbisenice, as here, :ofaafsx,mﬂmrmcmm whilch daté is the sopopriato i
ﬁmﬁpmmlwhnﬁom Cansequently, RCOE and Spoctrum had 1o oilier recoirse but'to _
Yeasonably Essume the equipmerit should be valued at the time the wis formed.

. Lastly, USAC'stole of preventing m:ﬁmﬂm&ﬁbm inthe m;um is seycrely-
undermined if program participants ars peaslized for acting reasonahly in the absence of a clear
rulo or guidance onan issue. USAC should encourage participants to act reasonably and in good
foith-wheneverthe rulesare silenton a putm!srinue. “To:do-atherwise is to encourage waste,

C.  THEACTUAL FATR MARKET VALUE OF THE TRADE-N EQUIPMENT ON JULY 1,

1999, WAS NOT THE AMOUNT INDICATED TN THE APPRAISAL, BUT RATHER THE
AMOUNT SPECTRUM ACTUALLY DETERMINED IT TO BE. _

Theappraisal which values the tquipment at 51,316,159 as:of July 1, 1999, is not-more

authotitative than Spectrui's opinion of the value. Unlike the apptaiser who compiied the
‘report, Spoctrum {i) had actually sold and installcd the specific picces of squipment at issue, {if)
was knowledgeable about the:manner in which the equipment had been used and maintained,
(8D wasknowledgeable sbout the training and expertise of the staff who hed been using the
equipment, and (iv) most impartamtly, knowledgesble about the identity and needs of potential
buayers of the specific pieces of equipment in question. As result of this additional knowledge
which the:appraiser lacked, Spemum'aapnmmdrmneofﬂicmpmumw

Exhibit E
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inherently more reliable than an appraiser’s opinion formed four years after Spectrum's opjrion,
Each of the aforementipned facts within Spectrurm's inowledge caused Spectram 10 value the
quipment smore lghly than a party withous theso fucts might, For these reisons, USAC dbovld
defer to Spectrom's asscssment of the cquipment's value.
INCREASE IN THE NON-DISCOUNTED PORTION THE APILICANT 13 REQUIRXD TO
PAY:OR,; ALTERNATTVELY, FULL RECOVERY FROM THE APPLICANT OF THE

1f fands were, in fact, erroneously disbursed as a result of the use of an incorrest
vaduation date, the sppropriste remedy is o require the applicant fo pey Spestrum the
mwpmdingmdhmw portivn because his is what would have Yeen required ot the Gme
of the transaction hail the paties known the appropriate valuation date. Given'thesbsence of
bad faith by both RCOE and Spoctrum, 50 purposs i served by imposing the borsh penalty of 2
Tull recovery egainst Spectrum, Instead, the SLD should stek to-obitain the result that would
have occwrred had a clear rule defining the epprogriate valuation date been inplace st the time’
the partics reached theiragreement. Therefore, the SLD should require RCOE to pay Spectrum
matching finds that are appropristo for the amoimt of E-Rate funds actually disbursed.,

‘Fusthermore, Spectnmn didmiot recoive USAC final determination of the amount that
RCOE fiiled 1o pay for the non-discounted services until Spectrum received the Disbursed Funds
Recovery Letter dated Detober3, 2003, Spectrum has sent RCOE the attached invoice for the
femaining matching funds. In the-event USACT determines finds were a::n-nmusiy disbursed,
RCOE should immedistely be given an op@'pommity.m pay the invoice from Spectrum.

Alematively, if USAC denles RCOE the opportusity o pay for the remaining nan-

FCCARO00068
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which itis actually entitled, Tfthe SLD recovers disbursed fiunds from Spectram, Spectrum will
havoprovided ] of the servives it was obligated 2o provide, but Spsctrum will receive anlya
mm‘wﬁ.myuammndﬂyémﬁﬁmum Thisunrepsonabloand -

IV, CONCLUSION

funds were erroncously disbursed'to RCOE for funding ye=ar 1999-2000.

SPECTRUM COMMUNICATIONS
CABLING SERVICES, INC. DIB/A7
SPECTRUM -COMMUNICATIONS

SRR

Pigrre F. Pentergrass (.~

its; General Counsel

Attachiments (3)

SLD website anhouncement regardiog deadline for Form lf?l for ﬁ:mtlng year 1999-2000

Email from Ed Falkowitz dated March 17, 2003

Invoice from Speetrum to RCOE dated Deccmber 2, 2003

10
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" BEST BEST & KRIEGER LLP

& CALIFORANIA LIMITED LIABILITY -PARTHEREHIP :ncc.uml'c_f PROFESSIONAL CORPORATIONS

INDIAN WELLS LAWYERS i SAN DIEGD
H7.80) Se8-284 | ITSO UNIVERSITY AVEN(E ' 1B19) 525-1.300
-_— POST OFFICE BOX 1028 - —

ONTARIQ RIVERSIDE. CALIFORNIA 928¢2-1028 ‘ORARGE COUNTY
1900) SO0-p5a4 1DOD) ‘0H8-] 450 949) 2800062
190D) .A86-3083 FAX R
s+ uox?:wm
Deceniber 2, 2003
Schools and Libraries Divisian
Box 125 - Correspondence Unit
80 South Jefferson Road .
Whippany, NJ 7981

Re:  Billed Entity Name: Riverside Courity Oﬁea of Education
Billed Entity Number: 143743
‘E-Rate Funding Year 1999-2000; FCC Fbtm 471 Application Number: 148309
Schonls and Mbmnm Divisionetter datedt October 3, 2003

‘Dear School and Libraries Division: ,j

. The law fitm of Best, Best & Krieger LLP rep) the Riverside County Office of
‘Education (“RCOE") in tliis matter and is Sling this ie «of appeal ‘on its behalf This appeal
concerns the letter sent to RCOE on October 3, 2(!@3, frpma the Universal Service Administrative
Company {“USAC"), Schools and Libraries Division {“SLD”).! The SLD letter states that SLD
determined that funds were disbursed in-error. The Jetter:asserts that RCOE did naot pay a portion
of the discounted charges for which it was responsible, ang demands reimbursement of a partion of
the moneys paid to Spectrum ‘Communications Cabling Services, Inc. (“Spectrum”™), the service
provider forthe contracts in-question. SLD’sdecisionisbaged onits position that trade<in equipment
was over-valtied, in part because SLD utilizesa fater trade-in date than that used by Spectrum when
it valued the equipment. The SLD decision demands the repayment of $707,521.34 which was
allegediy erroneously disbursed for the benefit of 16 individual schoo! districts. A true and correst
copy of the letter decision from which RCOE -appeals is attached hereto as Exhibit “A.” RCOE
appeals an the ground that any moneys found due and owing to USAI:, SLD should be recovered

- from Spectrum, not RCOE.

RCOE i filing this appeal because SLD sent a-copy of its decision letter to RCOE, and that
detter did not identify the party from which SLD was proposing to recover the allegedly wrongfully
disbursed funds. The letter does not demand reimbursement from RCOE -or .offer any authority

' RCOE is informed and believes that this same letter and request from the SLD was also
sent to Spectrum Commusications Cabling Services, Inc. because Spectrum was the Service
Provider for RCOE and received dicect paymeut frorn the USAC, SLD for the funding year at
1Ssue.

RCOE
Exdiibit D
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Letter of Appeal

Schools and Libraries Division
Deceniber 2, 2003

Page 2

mmmmmmmmmmn&&eﬁwmwudyﬁsbmﬁﬁmdsm
RCOE. RCOE requests that the SLD«confirm that #t is not seeking #ny reimbursement from RCOE.

‘The person who can most readily discuss this appeal with the SLD is:

John E. Browa

Attorney for Riverside County Office of Effucation
3750 University Avenue, Snite 400

Riverside, CA 92507

Phone: {909)686-1450

Facsmnia (909) 686-3083

RCOE is 2 service agency which provides support for 23 scheol districts witkin
Riverside County. Assuch, RCOE may serve as aanagcutibrﬂm school districts in acquiring federal
4nd state funding. _

_ In late 1999, RCOE filed 3 Federal Communications Commission {“FCC”) Form 470
application with USAC as = consertium, on behalf of its s¢hool districts, for E-rate Year 2 funding.
The fiscal year for which RCOE sought funding by that agjplication-was 1999-2000. After RCOE’s
FCC Form 470 application was approved, it was posted ion the Internet @3 required by 47 CFR.
section 54.504.

: RCOE selected Spectrum from the interested ‘vendors 1o be the service provider for the
countyschooldistricts. Thedecisiontoselect Spectim'wasbased, in part, on the fact that Spectrum
‘had worked with many of the school districts as part ‘of the county’s “Riverlink Project.”* Based.on
its work in 1998 on the Riverlink Project, in which Spectrim supplied equipment to school districts,

Spectrum knew of theexisting equipment and technology -needs of many.of the school districts. The
decision 1o select Spectrum siso was based, in part, on'the fact that Spectrum had experience as an
E-rate service provider. Based on that experience, Spacttum counseled RCOE and the school
districts that the districts could tmde—m,mld Speauum wouldaccept, amgeqmpmm’forﬂwnew

equipment.

* The RCOE Superintendent’s goal of the Riverlink Project was to get & majority of.
Riverside County school classroomss coanected to the Internet.

* Any equipment traded-in wasnot purchased with’ Umversal Service Funds{ie, non-E-
rate funded equipment.).
Page 2 of 7
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USAC which indicated that RCOE’s FCC Forin 471 apyl cation was approved &5 submitted. The -
Funding Commitment Dedision Letter indicated that each district would be responsible for paying
ﬁ%efﬁemmymsmwemmmmmmmmmm ,
service provider — Spectrum - by USAC. _

Sixteen of RCOE’s school districts tock ad _-ﬂf&wmn’so&rwmeﬂitmd&m
equipment value 1o meet some of all of their 33% match phligation. Those 16 schoo] districts are
mwwwﬁsm’smmmﬁm mmﬂyﬁshmeﬁ% The 16
schiool districts are as Sollows: (1) Alvord Unified Schpol District; {2) Banning Unified School
District; (3) Corone/Norco Unified School District; {49 ,' psert Sands Unified School Distdct; (5)
ﬁmﬁﬁm&ﬂ%ﬂﬁsﬁ@(&);mwmﬁwwmmmmmwm

Vi

District; {8) Menifee Unified School District; () alley Unified School District; {16)
Murrieta Valley 1nified School District; (11) Palm Spri Hm&d School District; {12) Palo Vierde
Unified School District; {13) Pemsis School District; {14). School District; {15) Temecnia

Vailey Unified School District; and {16) Vil Verde Unifiefl School Distriot.* AM ofher distriots that
participated in Year 2 did not trade-in equipment, but instead made amﬁ:pn;mem:foﬂ}mr 33%
matahamounthpecﬁum

Although theapplication wasfiled by RCOE, eachschool :ﬁsmwwawrdmdmllywspsn&bie
ﬁ)fﬂ&hﬂgm&ﬂtﬂfﬁl&m&ﬁﬁw mplementation mmwm& Each sthopl
district dealt directly with Spectmmtoidentify its technology meeds and to identify equipment to be
ttaded in.  Earh school district separately negotiated the trade-in value, based in latge part on
Spectrum’s expertise and knowledge in the technology industry and proposed trade-in valuations.
Eachschooldistrict separatelyissued purchaseorders to Speotrum, using California” sM;ﬂﬂglam:ﬂ
Schednle {“CMAS”) contracting procedure, to obtain the services and equipment ultimately ordered.
Given the very short time frame available to-proceed with the project for the school districts, RCOE
and the school districts had toely on Specttum’s experience implementing the-district’s technalogy
goals, awareness of the districts’ existing technology, knowledge of the fair market value of that

* RCOE was informed that Carona/Norco Unified Schogl District and Jurups Unified
School District would both trade in old equipment and m:ﬂ:eacash payment to meet their 313%
match amounts. .

o
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Lstter of Appeal

Bchools and Libraries Division

December 2, 2003 .
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technalogy, mw&mmmmu mmﬁmmmwm .
provided by Spectrum and agreed to by the school Astricts with respect mtnthﬂaetmde-mvame
and the scope and msmfemhdimwsmhmhymimm '

In or around October 2001, USAC engaged Arthur Andersen to conduct an aadit of the
RCOE application, The atdit was undeftaken with the assistance of RCOE, the school districts and
Spectrum. Asaresultoftheandit, Arthur Andessenquestioned the trade-in vatue placed on the used
equipment, Speptrumthencommissionedan independerit appraisal of thetrade-inequipment. Based
on the Arthur Andersen andit and using July 1, 1999 appraisal values fom the Spectrum appraisal
report, :on -or ahout Octcber 3, 2003 USAC sent ‘both RCOE and Specirum a letter requesting
“Recovery of Erraneously Disbursed Funds™ to beth parties for the amount of $707,521.34.

‘The October 3, 2003 letter from the SLD alleges that the Universal Service Funding provided
to-the 16 districts listed above was “erroneously disbursed” and provides the following explanation
to each district:

“Dishursed Emdskwaweryﬁgpiamﬁm: After a-detailed review of
documentation pertaining to this funding request the SLD has found
that arecovery of erronecusly disbursed funds in the amount of {dollar
amount differs for :each distdct] is required. A beneficiary audit
discounted share of services provided. This is permitted nnder the
tulesofthe Schools and Libraries Division Sypport Mechanism, as the
origingl equipment was not purchased with Kniversal Service Funds.
The vatuation of the trade-in equipment must be based on the fair
market value of the equipment. Furthermore, the valuation date -
should be the dste that service provider took possession of the
equipment, butnot earlier than the beginning of the funding year. The
service provider has provided an independent appraisal of the trade-in
equipment. Using the July 1, 1999-value indicated in that appraisal,
it ‘was determiged that the trade-in valuwe was only {doltar amount
differs for each district], -which is fdollar amounit differs for each
district] fess than the non-discounted :share of [dollar amoust differs
for each district] that the applicant was obligated to pay. Since the
applicant did not cover {dollar amount differs for each district] of their - .
portion -of the charges, the cotresponding portion of these charges
paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to fdellar amount differs for each district]. As
a result this amount -of [dollar amount -differs for each district]
determined to have been erroneously disbursed and must now be
recovered”

RCOE
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' below, RCOEBa¥ av'o ':m.nfﬁh&anyafﬂsemmd@;;_ ot ihiconnedtionwith
aheEmYWmetﬁagﬂm However, to theextent that T -"Wmmmw "
mmmwmwmmwmmwmmmwmkmw. .
mwmﬁmgaﬁghauad&mvﬂuethmmweﬁedmthes{BWL _

Grou for A

In FCC Order No. 99-291 ’ﬂmFGC directed USAL to adjust funding commitments made
toschools and ibraries where disbursement of funds associated with those commitments wouldresult
inviolations of a feders] statute. The FCC stated fhat it would seek payment from service providess
rather than schools and libraries because, unlike schools and Bbraries that receive discounted services,
service providers actually receive disbursements of funds from the universal service support
Mmmm{FCCODderNo.le 18) )

In the instant action, aithough the ‘SLD has not claimed that the allegedly erroaeous
disbursement of funds is-a violation ofa federal statute, the principles articulated in FCC Order No.
99-291 should apply. As'anexperienced technelogy serviceprovider, Spectrumassisted the districts
in determining what technology was required, provided pricing for that technolagy es a CMAS
vendor, and provided what it represented to bethe fair market value of all trade-in equipment.® The
districts relied on Spectrum’s superior knowledge and representations as tothe value of the trade-in
-equipment ‘when they made theirdtimate decisions 2s to-what new equipment tb purchase and when
theyﬁ&emed&ea&dmonﬂ%g,fany,ﬁmmnmwy&ommﬂﬂmpm Similarly,
RCOE relied on the information provided by Spectrum in preparing the application.on behslf of the

schopl districts:and representing that the school districts had secured accesstoall resources necessary
to-pay the discounted charges for eligible services.

To the extent that SLD establishes that the trade-in values were overstated, Spectrum -was
‘the party withsupetior knowledge esto the sppropriate fairmarket value for the-equipment. Further,
based on Speciram’s assertion of experience and expertise as an E-tate fonding service provider,
RCOE and the districts relied on Spectrum 10 have knowledge of the appropiiate trade-in valuation

* A true and correct copy of FCC Order No. 99-291 is attached hereto as Exhibit “B.”

 As between Spectrum and the school districts, RCOE asserts that Spectrum is
contractually bound by the trade in-value the parties agreed- upon ;and may not recover additional
funds from the ﬂlstncts

i o
‘RCOE
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© thepaity ik iriding G teaidein vallive aufd edkiving 156 allept shndyshiould
beebkgaﬁed-mmpayﬁmseﬁm ma&emmmmﬁccmam.wﬁf ﬁ:aatéappiy
and USAC should recover any finds Tound ﬁu&nnﬂomqg&ﬂmw g iy

. Perris Union High School District (“Perzis Union HSD”) and Sen Jacinto Unified School
District (“Saniamnto USD") were both included in the RCOE FCC Form 471 consorfium
application”, however these two districts ciose not toparticipateafter the RCOE application had been
filed. andappmved‘ RCOE is informed that Perris Tnion H8D and San Jacinte 1JSD did not recelve
any new equipment, and did not trade-in any equipment 1o Spéctrum, Howeser, it appears that
Spectrum submitted invoices to SLD on behalfof these districts because both districts afe included
in the SLD request for recovery of erroneously disbursed funds. Tp theextent that Spectnuh cannot
document that it actually provided the aqmpm&ntw ‘Perris Union HED or ‘San Jacinto USD, 'SLD
should direct any request for recoyery concerning these two districts to Spectrum.

Palm Springs Unified School District (“Palm Springs USD™) lso was includeit in the RCOE
FCC Form 471 consortiuth application’, but it did not utilize all of the funding it requested in the
application. RCOE is informed that Spectrum submitted invoices to SLD on behaif'of Palm Spring
USD for the full amount requested. To the extent that Spettrum casnot document that it actually
provided the full amount of equipment to Palm Springs USD, RCOE concursthat SLD should direct
any request for recovery of the excess claimed toncerning that district to Spectram.

v/
/4

” For identification purposes, Perris Union .’HﬁD'ﬂ Funding Racquest Number 5299377
{approved and funded for $86,746) ard San Jacinto 17SD’s Funding Reguest Numiber is 299359
(approved and funded for $75,728).

* RCOE ‘provided this information to Arthur Anderson when it audited the RCOE
consortium application.

? For identification purposes, Palm Spring USD" *Fundmg Request Number is 2993 SS
(approved and funded for $173,492.15.)

-6-
RCOE
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Conclusion te

BaseﬂnnﬁeforegomgkCﬁEmpectﬁ;ﬂquummaﬁeswrmmdﬁmdmﬁm
decision and expressly confirm that it is not seeking recovery of some or all of the dllegedly
erfroneously disbursed fands from RCOE or the school distzicts. -

If'your office has any-questions regarding this matter, ‘please do not hesitate to contact our

office at {909) 686-1450 or via e-mail at <JEBrown@bbklaw.coni> Thank you for your
consideration in this matter.

DATED: December 2, 2003

By%-’

Jotka E. Browin (j 1
Jennifer McCready ™ .
Rina V1. Gonzales

Attorneys for Riverside County Office of Education

RCOE

Page7of 7

FCCARO00076




Universal Service Administrative Company
Schools & Libraries Division

27

Administrator’s Decision on Appeal - Funding Year 1999-2000
Tuly 1,2004

Pierre F. Pendergrass RECEIVED & INSPECTED
Spectrum Communications Cabling Services, Inc.

226 North Lincoln Avenue ”
Corona, CA 92882 APR 2 7 2005

Re: R O P Riverside County FCC - MAILRCOM

Re:  Billed Entity Number: 143743
471 Application Number: 148309
Funding Request Number(s): 299355, 299356, 299359, 299361, 299363,
299365, 299367, 299368, 299370, 299371,
299372, 299373, 299376, 299377, 299378,
299379, 299381, 299382

Your Correspondence Dated: December 2, 2003

After thorough review and investigation of all relevant facts, the Schools'and Libraries Division
(“SLD”) of the Universal Service Administrative Company (“USAC”) has made its decision
concerning your appeal of SLD’s Funding Year 1999 Recovery of Erroneously Disbursed Funds
(REDF) Decision for the application number indicated above. This letter explains the basis of
SLD’s decision. The date of this letter begins the 60-day period for appealing this decision to the
Federal Communications Commission (“FCC”). If your letter of appeal included more than one

application number, please note that for each application an appeal is submitted, a separate letter
is sent. ' ' > :

Funding Request Number(s): - 299355, 299356, 299359, 299361, 299363,
. : 299365, 299367, 299368, 299370, 299371,
299372, 299373, 299376, 299377, 299378,
299379, 299381, 299382

Decision on Appeal: : Denied in Full
Explanation:.

* You have stated on appeal that the SLD determined that the appropriate valuation date for
trade-in equipment is the date the service provider took possession of the equipment but
no earlier than the beginning of the funding year, in this case July 1, 1999. You also state
that the SLD has relied upon an independent appraisal that Spectrum provided in order to
determine the value of the equipment on July 1, 1999. You feel that the SLD

E
Box 125 — Correspondence Unit, 80 South Jefferson Road, Whippany, New Jerscy 07981 gfh?bit G
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determination in this matter is misguided and SLD should cease its attempt to recover

funds disbursed. You close by stating that it is inherently unfair to seek recovery from
Spectrum for an incorrect determination of the valuation date because no program rule of
FUC guidance on this issue existed at the tirge the transaction occurred. In fact, the SLD
neither announced a rule nor sought guidance from the FCC on this issue until the fist
quarter of 2003, four years after the transaction. You add that although the independent
appraisal Spectrum provided did value the equipment in.the amounts indicated in the
REDF Letter, this appraisal is not more authoritative than Spectrum's opinion because
Spectrum had first band knowledge of the actual pieces of equipment in question.

_ Further, the appraisal is less reliable than Spectrum's opinion at the time it réceived the
equipment because the appraisal is based upon information that is almost four years old.

Upon thorough review of the appeal letter and relevant documentation, we find that the
facts support SLD’s decision. An Internal Audit found that Spectrum Communications
accepted a trade-in amount for the above funding requests. This is permitted under
program rules because the original equipmént was not purchased with program funds.
After the Audit findings, the applicant argued that the calculation of the Fair Market
Value (FMV) of the equipment should not be based on 2 3-year straight-line depreciation
schedule, and SLI) accepted this presumption. However, the trade-in amount was based
on the value of the equipment at the time of the contract, which was before the start of the
- funding year and several months before Spectrum was set to take possession of the
equipment. Spectrum provided an independent appraisal indicating the FMV of the
equipment as of July 1, 1999. SLD has accepted this appraisal and determined that the
recovery amounts should be based on the date that Spectrum took possession of the
equipment, but no earlier than the first day of the funding year. Although the agreement
was executed in March 1999, you have indicated that the equipment was not transferred
until after the start of Funding Year 1999. Therefore, it is appropriate for SLD to value
the equipment as of July 1, 1999. In its role as program Administrator, USAC must
ensure that there is no waste, fraud and abuse. Consequently, the appeal is denied.

The FCC has directed USAC “to adjust funding commitments made to schools and
hibraries where disbursement of funds associated with those commitments would result in
violations of a federal statute™ and to pursue collection of any disbursements that were

- made in violation of a federal statute. See In re Changes to the Board of Directors of the
National Exchange Carrier Association, CC Docket Nos. 97-21, 96-45, FCC 99-291 17
(rel. October 8, 1999). The FCC stated that federal law requires the Commission to “seek
repayment of erroneously disbursed funds™ where the disbursements would violate a
federal statute. Id.. §§ 7, 1. The FCC stated that repayment would be sought “from
service providers rather than schools and libraries because, unlike schools and libraries
that receive discounted services, service providers actually receive disbursements of
funds from the universal service support mechanism.” Id. §9.

If you believe there is a basis for further examination of your application, you may file an appeal with
the Federal Communications Commission (FCC). You should refer to CC Docket No. 02-6 on the
first page of your appeal to the FCC. Your appeal must be received or postmarked within 60 days of
the above date on this letter. Failure to meet this requirement will result in automatic dismissal of

Bax 125 — Cowrespondence Unit, 80 Soath Jefferson Road, Whippany, New Jersey o?ﬁ@ﬁ
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your appeal. Ifybuaxembm:mngyom appeal via United Stal&sPostal Service, send to: FCC, Office
of the Secretary, 445 12 Street SW, Washington, DC 20554, Further information and options for
filing an appeal directly with the FCC can be found in the "Appeals Procedure” posted in the

xeterence Area of the SLD web site or by contacting fye Client Service Bureau. We strongly
recommend that you use the electronic filing options.

We thank you for your coninued support, patience, and cooperation during the appeal process.

Schools and Libraries Division
Universal Service Administrative Company

cc: Mr. Elliott Duchon
R OP Riverside County
3939 Thirteenth Street
Riverside, CA 92502

cc: Rina M. Gonzales
Best Best & Krieger LLP
3750 University Avenue
Post Office Box 1028
Riverside, CA 92502-1028

Box 125 - Conrespondence Unit, 80 South Jefferson Road, Whippany, New Jersey 0798 RCOE
Visit us online at: hitp/www. sLuniversalservice.org Exhibit G
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‘Before the
FEDERAL COMMUNICATIONS COMMISSION
‘Washington, D.C. 20554

) File No. SLD-148309
In the Matter of ) _
) LCC Docket No. 026
Regquest for Review of Decision of the ) _
Universal Service Administrator ) FRN Nos. 299376, 299377, 299378,
) 299379, 299381, 299382, 299335,
by ) 299356, 299359, 299361, 299363,
) 2999365, 399367, 209368, 299370,
Riverside County Office of Education - ) 299371,.299372 and 299373
Riverside, Califotnia )
)

DECLARATION OF RINA M. GONZALES

John E. Brown, Bar No. 65322
Jack B. Clarke, Jr., Bar No. 120496
‘Cathy . Holmes, Bar No. 188702
Rina M. Gonzales, Bar No. 225103
BEST BEST & KRIEGER LLP
3750 University Avenue, Suite 400
P. Q. Box 1028

Riverdide, CA 92502

{951) 686-1450

Attorneys for
Riverside County Office of Education

April 26, 2004

RVPUB\RMG\$92746.1 RCOE
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L‘:R-ina M. Goamiesj declare as follows:

1. -Iamémambcmfihe(?aﬁfqnﬁaﬂar,an'da_manéésocia%eatm&aw firm of Best
Best & Krieger LLP, attorneys of record for Riverside Gounty Office of Education {*RCOE”).
The matters set forth in this declaration are within my first handknéntleﬂge'and, if called as @
witness, 1 wounld be competent to so testify. '

2. On orabout August 3, 2004, I received a voicemail message from Kristy Caroll
((202) 263-1603), Associate General Counsel for the Universal Service Administrative Company
(“USAC™) responding to my previous inquiry regarding whether USAC would be issuing an
Administrator’s Decision specifically addressing RCOE. 1 contacted Ms. Carroll after reviewing
the Administrator’s Decision on Appeal dated July 1, 2004. Ms. Carroll stated that USAC would
be seeking recovery solely from Spectrum Communication. She also informed me that RCOE’s
letter dated December 2, 2003 was considered a request for confirmation ‘that recovery for the
alleged erroneousty disbursed fimds would be sought from Spectrum, the service provider, and
not RCOE. As such, RICOE’s letter was not considered as a separate appeal and USAC/SLD

would not provide a decision letter to RCOE.

3. Based on Ms. Carroll’s clarification, 1 then notified RCOE ‘that its involvement in
the appeal process was concluded.

I declare undér penalty .of perjury under the laws of the State of California that the
foregoing is true and correct and that this declaration was executed in Riverside, California, on

April 26, 2005.
; RCOE
RVPUB\RMG\692746.1 Exhibit F
Page 2 of 2
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Before the
FEDERAL COMMUNICATIONS COMIMISSIO

@oo3

BEST BEST & KRIEGER

RECEIVED

Washington, D.C. 20554 SEP 0 8 2004
- BEST BEST & KRIEGER
In the Matter of )
) CC Docket No. 02-6
Request for Review of Decision of the )
Universal Service Administrator ) FRN Nos. 299376, 299377, 299378,
) 299379, 299381, 299382, 299355,
by ) 299356, 299359 299361, 299363,
) 299365, 299367, 2993368 299370,
" Spectrum Communications Cabling ) 299371, 299372 and 299373
_Systems, Inc. )
REQUEST FOR REVIEW
Pierre Pendergrass
General Counsel
Spectrum Communications Cable
Services, Inc.
226 North Lincoln Avenue
Corona, CA 92882
(909) 273-3114
Angust 30, 2004

RECEVED & INSPECTED

APR 27 2005

FCC - MAILROOM
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SUMMARY

in March 1999, R O P - Riverside County/ Rjverside County Office of Education
(“Riverside™) contracted with Spectrum Communications Cabling Systems, Inc. (“Spectrum”)
for a variety of services offered through the wniversal service support mechanism for the schools
and libraries (“E-rate Program™). Consistent with FCC and Program rules, Riverside traded in
certain equipment and applied the fair market value of that equipment to the non-discounted
portion of the services Riverside purchased from Spectrum. Spectrum, based upon its
considerable expertise in the purchase and sale of new and used technofogy equipment,
calculated the fair market value of Riverside’s trado-iu equipment as of March 1999, which
served as consideration in the partics’ contact. Spectrum’s valuvation of the equipment was later
substantiated through au independent appraisal.

Four years after valuable E-rate services were funded by USAC and provided by
Spectrum, the SLD and USAC now contest the E-rate funding granted to Riverside based upon
the date of the fair market valuation for the traded-in equipment. Specifically, the SLD and
USAC claim, based upon a new Program rule that was adopted years afier E-rate services were
rendered to Riverside, that the trade-in equipment should have been valued at the time the
equipment changed hands or on the first date of the applicable E-rate funding year (July 1, 1999),
not when the parties entered into their contract (March 1999).

Riverside and Spectrum complied with all applicable FCC and Program rules that were
effective in 1999. At that time, there was little guidance available to E-rate participants
regarding the timing of fair market valuations, or valuation methodologies, for trade-in

equipment under the E-rate Program. The only policies then in effect required equipment to be

RCOE
Bxhibit G
Page 3 of 76
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traded in at its fair market value and prohibited the trade-in of equipment that had been
previously purchased using Program funds. Riverside and sﬁectrmn complied with both of these
recquirements, which the SLD nd USAC do not disgyte. '

The SLD and USAC exceeded their anthority when they concluded that Riverside and
Spectrum were precluded from establishing the fair market value of Riverside’s equipment 2s of
the date of contract formation. In 1999, when Spectrum and Riverside entered into their
agmemcnx,thmwasmFCCorProgrmgidamctha.taddmssedwhentheﬁirmarkelvameof
traded-in equipment should be determined, and such formal guidance still does not exist today
(except in the case of equipment that is valued using a 3-year depreciation analysis). Spectrum
only became aware of a potentially new SLD Program rule in March 2003 when Mr. Falkowitz
of the SLD contacted Spectrum about the trade-in value of Riverside’s equipment. Falkowitz
asserted that the FCC had provided the SLD with informal guidance regarding trade-in values
which indicated that the fair market value of traded-irequipment could be calculated using the
rebuttable presumption that equipment has a useful life of three years. This info:rt_tal guidance
did not direct the SLD to create a new Program rule regarding the timing of fair market
valuations for traded-in equipment. it appears USAC has made a policy and created the

" equivalent of new guidelines regarding the timing of valuations for traded-in cquipment in
violation of its charter. _

The SLD and USAC further exceeded their authority when they applied a new, later-
adopted Program rule regarding the timing of fair market vatuations for trade-in equipment to E-
rate services that were provided years earlier, in 1999-2000. It is a basic tenet of American
jurisprudence that new precedent is only applied prospectively. The Commission has long

acknowledged this, concluding specifically in the context of the E-rate Program that new policies

. - RCOE
Exhibijt G
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_ and rules apply to applicants on a going-forward basis, It is unreasonable for Riverside and
Spectrum, exercising good faith and complying with Program rules and general principles of
contract law, to be penalized for acting reasonably unger the circumstances in 1999, especially
when there was no contrary FCC or Program guidance regarding the date upon which the fair
market value of equipment should be established.

If the FCC concludes that E-rate funds in this case were erroneously disbursed, such
monies should be recovered from Riverside because it would not have paid for the entire non-
discounted portion of the E-rate services it obtained. The Commission has instructed USAC that
beneficiaries of any FCC or Program violation shouid be liable for any reimbursement. The
harm from rescinding the monies allocated to Riverside in this case, however, far outweigh any
benefit. Accordingly, Spectrum, on behalf of Riverside, requests that the FCC waive any sule

violation so that Riverside is not irreparably harmed in this case,

i . RCOE
Bxhibit G
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: -Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

) *s
In the Matter of )
) CC Docket No. 02-6
Request for Review of Decision of the )
Universal Service Administrator ) FRN Nos. 299376, 299377, 299378,
) 299379, 299381, 299382, 299355,
by ) 299356, 299359, 299361, 289363,
) 299365, 299367, 2993368, 299370,
Spestrum Commmunications Cabling ) 299371, 299372 and 299373
_ Systems, Inc. )
REQUEST FOR REVIEW

Spectrum Communications Cabling Systems, Inc. (“Spectrum™), pursuant to Section
54.719(c) of the Commission’s rules," submits this Request for Revicw seeking reversal of 8
decision of the Administrator of the Universal Service Administrative Company
(“Admisistrator” or “USAC” respectively), issued on July 1, 2004, denying Spectrum’s
December 2, 2003 Letter of Appeal (“Appeal”).’ Spectrum’s Appeal sought reversal of &
“Recovery of Erroneously Disbursed Funds” letter (“Recovery Letter”) issued by USAC's
Schools and Libraries Division (“SLD™) on October 3, 2003, seeking to rescind more than
$700,000 in federat funding that was awarded to R O P - Riverside County/ Riverside County

147 CF.R. § 54.715(c).

2 Letter from the Universal Service Administrative Company to Pierre F. Pendergrass, General
Counsel, Spectrum Communications Cabling Services, Inc. (July 1, 2004) (“Administrator’s
Decision on Appear™), attached hereto as Exhibit 1.

? Letter from Pierre F. Pendergrass, General Counsel, Spectrum Communications Cabling
Services, Inc., to the Universal Service Administrative Company, Schools and Libraries Division
(Dec. 2, 2003), attached hereto as Exhibit 2.

RCOB
Page 6 of 76
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Office of Education (“Riverside™) for products and services through the universal service support
mechanism for schools and libraries (“E-rate Program”).

The SLD specifically seeks to recover from&pectrom $700,000 in E-rate funding that the
SLD contends is related to the differcnce between the fair market‘vnlue of Riverside’s trade-in
equipment as of March 1999, when Riverside and Spectrum formed their agreement for E-rate
services, and the fair market value of Riverside’s trade-in equipment as of July 1, 1999, the
beginning of the 1999-2000 funding year. The SLD contends that Spectrum should have
assessed the fair market value for the trade-in equipment as of July 1, 1999 based upon a
Program rule that was adopted by the SLD roughly 3-4 yearsaﬁu'theﬁmdmgyminquesuon.
Spectrum and Riverside followed alt FCC and Program Rules related to trade-in equipment that
were applicable in 1999 (i.e., the equipment was traded for E-rate services at its fair market
value, and the equipment was not previously purchased using E-rate funds). The fair market
value assessed for Riverside's trade-in equipment in 1999 was confirmed by an independent
appra;sa.l performed in 2003. In the absence of specific FCC or USAC guidance in 1999
regarding the timing of determining the fair market value of trade-in equipment, the parties
followed well established principles of contract law and valued the trade-in equipment, which
was essential consideration for the E-rate services, at the time of contract formation.

The Commission should overtur USAC’s decision and direct the SLID to withdraw the
Recovery Letter becavse: (1) Spectrum and Riverside complied with all FCC and Program rules
regarding trade-in equipment that were in effect in 1999; (2) the SLD and USAC exceeded their
authority when they adopted a new policy that precludes calculating the fair market value of

traded-in equipment at the time Program participants enter into a contract for services; and (3)

2 RCOB
Exhibit G
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the SLD and USAC exceeded their authority by applying this new policy retroactively to
Spectrum and Riverside.
L SPECTRUM’S INTEREST IN THE MATJER PRESENTED FOR REVIEW.

Pursuant to Section 54.719 of the FCC’s rules,* any party aggrieved by an action taken by
the SLD or the Administrator may appeal that decision, including service providers and
applicants, Spectrum is an interested party in this case because it is the service provider to whom
the SLD issued the Recovery Letter seeking to recoup more than $700,000 in E-rate fiinding.
1L STATEMENT OF FACTS. .

A Riverside’s Request for Fanding and Resulting Agreement with Spectrum.

Spectrum, a privately held corporation founded in 1985, is a provider of information
technology products and services. The company’s customer base consists primarily of the
education market, public sector agencies and large healthcare facilities. The company has
participated in the E-rate Program since 1998, &uringwbichﬁanpectrﬁmhasacwd as a service
provider for approximately 38 different school districts.

Riverside is a service agency supporting Riverside County’s 23 school districts and
linking them with the California Department of Education. Riverside provides, among other
services, assistance to its member districts in the deployment and maintenance of network end
telecommunications services. Approximately 6.1 million students were entolled in Riverside
County in the 2002-2003 school year.

Riverside formed a consortium of its member school dtstncts for the purpose of applying
for E-rate Program discounts in the 1999-2000 funding year. On March 5, 1999, Riverside filed

a Form 470 soliciting proposals from prospective service providers for a range of eligible E-rate

Y47CFR. §54.M9.

. RCOB
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products and services. Cm: with Program rules, the Riverside consortium members
intended to “trade-in” certain equipment owned by Riverside as consideration for Riverside’s
non-discounted portion of the E-rate services it wag geeking throngh the Program.

Spectnun submitted a bid proposal in response to Riverside’s Form 470 and Riverside
subsequently selected Spectrum as the service provider for the consortium. In the absence of
specific FCC or USAC guidance on the timing for determining the fairmmketvah# oftheu'ade;
in.Spectmnass&esedtheﬁhmmketvdueuftheeqtﬁpmeﬂaspmtoﬂheiﬂﬁa!“bid and ask”
process at the time of contract formation.

Spectrum calculated the fair market value of Riverside’s equipment, based upon its
considerable expertise in the purchase and sale of new and used technology equipment in the
Riverside market. Specifically, Spectrum: (i) bad previously sold and installed the specific
pieces of cquipment at issue; (ii) was knowledgeable about the manner in which the equipment

. had been used and maintained; (iii) was knowledgeable about the training and expertise of the
staff who had been using the equipment; and (iv) most mwy, had detailed knowledge
about the identity and needs of potential buyers of the specific pieces of equipment in question.
As discussed in further detail below, Spectrum's valuation of the equipment at the time the
patties entered into their agreement in March of 1999 was subsequently substantiated by an
independent third-party appraiser.”

On April 5, 1999, Rivesside filed a Form 471 evincing its acceptance of Spectrum’s

proposal and its selection of Spectrum as its service provider for the 1999-2000 funding year.

% See Appraisal Report for Spectrum Communications, DMC Consulting Group (Mar. 2003),
attached to Memorandum from Robert Rivera, Spectrum, to Ed Falkowitz, Schools and Libraries
Division (Mar. 15, 2003) (“Appraisal Report™), attached hereto as Exhibit 3. The appraiser, in
fact, concluded that Spectrum’s valuation in March 1999 was slightly /ess than the fair market
value of the equipment at that time.

4 ROOE
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Ihseighmﬂmdhgmqmtmbuscmﬂi;lmﬁﬁndmﬂwmcmpﬁonaboveme
associated with Riverside’s and Spectrum’s agreement. The tots! pre-discount value of the
agreement for all E-rate services between Riversideqpd Spectrum was §5,495,471.70. As
calculated on the Form 471, Riverside was eligible for a Program discount of 67 percent.
Consequently, pursuant to Comission and Program rules, Riverside and/or its consortium
members were required to pay 33 percent, or $1,813,505.66, of the toial contract price. Some
consortium members later decided to retain their equipment and, instead, paythcirpoxﬁgnofme
contract price in cash. The total amount of cash paid to Spectrum was $155,996.21. The
remaining portion of the purchase price owed by Riverside was paid by traded-in equipment.

B.  USAC Upheld the SLD’s Determination that the Trade-In Equipment was
not Valaed Appropriately.

The SLD contended that the fair market vatue of Riverside’s traded-in equipment was
less than Riverside’s non-discounted share for services purchased through the E-rate Program,
based upon the date the equipment was valued. USAC, uphalding the SLD’s determination,

stated that:

[TIhe trade-in amount was based on the value of the equipment at the time
of the contract, which was before the start of the fumding year and scveral
months before Spectrum was set to take possession of the equipment.
Spectrum provided an independent appraisal indicating the FMV [fair
market value] of the equipment as of July 1, 1999. SLD has accepted this
appraisal and determined that the recovery amounts should be based on
the date that Spectrum took possession of the equipment, but no earljer
than the first day of the funding year.

The FCC bas directed USAC “to adjust funding commitmeénts made to
schools and libraries where disbursement of funds associated with those
commitments would result in violations of a federal statute” and to pursue

: mﬂccﬁ?n of any disbursements that were made im violation of a federal
statute.

¢ Administrator's Decision on Appeal at 2.

5 -
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USAC agreed with the SLD that the appropriate dste for valuing Riverside’s trade-in
equipment was the beginning of the 1999-2000 finding year (July 1, 1999) and not at the time
Riverside and Spectrum entered into an agreement fog E-rate services (March 1999): Using a
valuation date of July 1, 1999, USAC contends that the total fisir market value of the
consortium’s equipment was $1,316,159. This value was based upon a third-party appraisal,
‘which was requested by the SLD as part of an audit jn 2003. USAC neglects to mention that it

‘ also has an independent appraisal of the fair market value of the trade-in equipment as of
contract formation, March 1999, and that this valuation shows that Spectrum’s appraisal of the
value of the trade-in equipment in March 1999 was the fair market value as required by Program
rules that were in offect in 1999. Also, contrary to the Administrator s Decision on Appeal,

' there was no violation of a federal statute in this case, and there certainly was o violation of any
applicable FCC or USAC statute, rule or guidance with respect to trade-in cquipment that was
applicable to Spectrum and Rivezside in 1999, The parties compticd with all known rules, laws
and statutes. _

In March 2003, four years after approving Riverside’s funding, afier valuable E-rate
services were provided by Spectrum and received by Riverside, and paid for, in part, through the
fair market value of Riverside’s trade-in equipment, Ed Falkowitz, an SLD account manager,
contacted Spectrum stating that it was conducting an internal audit regarding the trade-in value

of Riverside's equipment. To assist the SLD in its investigation, and at the SLD’s request, an

7 Under USAC's calculations, the total amount of matching funds that should haye been paid by
Riverside was $1,472,155.21 ($1,316,159 ip equipment, plus $155,996.21 in cash). Based upon
Riverside’s 67 percent discount, the payment of matching funds in the amount of $1,472,155.21
would entitle Riverside to an E-rate discount of $2,988,921.18. USAC previously disbursed
$3,681,966.04, which i3 $693,044.96 more than it believes it should have disbursed
(32,988,921.18 in actual disbursements minus $1,472,155.21 in alleged appropriate
disbursements). Inexplicably, however, the total amount USAC seeks to recover is $707,521.34
— not $693,044.96. &

6 RCOE
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independent appraisal regarding the value of the equipment was undertaken in 2003 using both
the actual appraisal date, March 1999, and July 1, 1999, the date suggested by the SLD. The
Appraisal Report valued Riverside’s equipment at:$1,859,321 in March 1999 and $1,316,159 as
of July 1, 1999. The Appraisal Report, which USAC and the SLD accepted as dispasitive of the
July 1, 1999 valuation, concluded that Spectrum’s valuation of the equipment as of March 1999,
was entirely consistent with the then-current market.

1w valuing the trade-in equipment in 1999, Riverside end Spectrum complied with all
Program rules that were effective at that time (Le., they assessed the appropriate fair market
value of the equipment, and they did not trade in equipment that was previously purchased with
Program funds). In the absepce of specific guidance on when the trade-in equipment should be
valued, the parties observed the basic legal principle that essential contract terms, including the
consideration for a contract (i.e., the trade-in equipment) must be definite and certain at the time
of contract formation. The SLD’s and USAC’s actions in imposing a new date of valuation,
based upon retroactive application of new Program rules, rewrites the essential terms of the
agreement (i.e., offer, acceptance and consideration) without the assent of the parties. |

C. Commission and SLD Guidsnce in 1999.

At the time Riverside filed its Form 470 and entered into a contract with Spectrum in
1999, very little guidance was available 1o participants in the E-rate Program regarding the
FCC’s'and SLD’s policy for trading in equipment. Even now, the guidance does not specifically
address when the fair market value of traded-in equipment should be determined in all cases.

Rather, it only addresses fair market value in the case of the SLD’s 3-year depreciation value

analysis discussed below.
8 See Appraisal Report.
. 7 RCOE
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Today, the SLD’s website has a page devoted to trading in equipment. That page advises
that a Program applicant can trade in equipment and apply the value of that equipment to the
nondiscmmledpmﬁonofnewpmdudsandsmﬁc?tbmmﬁmdedﬂnw@thaEm

) 4 :

Program.” The SLD places certain conditions, however, on tradiug in equipment: (1) equipment
previously purchased with E-rate discounts cannot be used toward payment of an applicant’s
non-discount share; and (2) the amount credited toward the non-discounted share must be the fair
market value or acquisition cost, which ever is lower.'® The foregoing Program rules were
applicable in 1999 when Spectrum and Riverside entered into their agreement for E-rate services.
However, with regard to determining fair market value, the Program rules now also state the
following:

Thereisumhmablépmsumpﬁonlhattechmlugyequipmemhnsaw

year life and that the value declines on a straight-line basis. Therefore, the

presumptive value of a component with an original cost of $1000 would

be $666 after one year, $333 after two years, and would have no value

after three years. Time periods are calculated from the date that .

equipment was originally delivered to the applicant to the estimated

delivery date to the service provider. The applicant or service provider

may provide evidence of fair market valuve to rebut this presumption.

Although the form of the evidence is flexible, the best evidence would be

ﬂommindependmtthirdpaﬂysuumeindimﬁngmeswondaqmarket

prices for the specific make and model of equipment traded in. '

As an initial matter, the Program rules regarding timing of valuations and depreciation
methodology were not available in 1999. The SLD’s guidance at that time was more genesal,
stating only that equiprment must be traded-in at its fair market value and that the equipment to

be traded could not be equipment previously purchased with Program funds. As discussed

¥ Universal Service Administrative Company, “Transfer or Trade-in of Components,” available
at http:/fwww.sl.universalservice.org/reference/epsfaq-f.asp (1ast modified Feb. 13, 2004).

19 See id.

'“Id

'-\ .
3 Exhibit G
- Page 13 of 76

FCCARO00094




@o1s
04/27/2005 13:57 FAX 9516863083 BEST BEST & KRIEGER

above, Spectrum and Riverside fully complied with these requirements. Spectrum carefully
evaluated Riverside’s equipment, which had not been previously purchased with Program funds,
at the time they formed their agreement and calculated the fair market value of the equipment
‘based upon Spectrum's considerable expertise in the market. Although the Program rules now
explain how and when to assess the fair market value of equipment under the SLD's presumptive
3-year depreciation value analysis, it is devoid of any explanation regarding how or when
Program participants should assess the fair market value of equipment using any other analysis.
Tt does not appear that the new Program rule requires, as USAC contends in the Administrator's
Decision on Appeal, that all vatuations for trade-in equipment must be based on the date the
service provider takes possession of the equipment, or no earlier than the first day of the fimding
year. Rather, itappearstheneﬁl"rogram rule prescribes the dates to be used for valuing
equipment when partics use the 3-year depreciation analysis. Spectrum did not use a 3-year
depreciation analysis in the case of Riverside, and thus the new rule is inapplicable. In addition,
the new Program rule allows for independent third party appraisals to rebut the SLD's ‘
presumptive 3-year depreciation value analysis, which Spectrum provided in this case.

- Most importantly in this case, v:itht];emecpﬁm of requirements for a-fair market
valuation and a prohibition against trading-in “Program™ equipment which Spectrum and
Riverside observed, none of the foregoing guidance about the date upon which trade-in
equipment should be valued, or valuation methodologies, was available to Spectrum or Riverside
in 1999 when Spectrum assessed the fair market value of Riverside’s equipment, Spectrum bid
for Riverside's E-rate services, Riverside accepted Spectrum’s bid, the parties entered into an
agreement for services and agreed upon the consideration, the SLD approved Riverside’s

fimding requests, and valuable E-rate services were provided in reljance thereon. Specttum was

A\
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notified of the SLD’s new policy only after Mr. Falkowitz from the SLD contacted Spectrum in.
March 2003." The email correspondence between Mr. Falkowitz and Spectrum, indicates that
thconly“guidme”theSLDmeeivedﬁomﬂ:cFCEontbisimwastha:thefairmmket-value
dmw—mqmmmuwmmmgm;mxepmpﬁmmmpmmm
a useful life of three years.” It does not appear the FCC addressed the date upon which the fair
market value should be determined.

OL QUESTIONS PRESENTED FOR REVIEW.

A. . What Was the Required Valuation Date for Equipment that Was Traded-In
‘Through the E-Rate Program in 19997

Today, the SLD and USAC claim that equipment that is traded in for the purpose of
paying an applicant’s mn—disc;omted portion of services purchased through the E-rate Program
must be valued either at the time the service provider takes possession of the equipment or the .

" first day of the applicable Program funding year. This guidance was not available to Riverside
and Spectrum in 1999 end should not be applied retroactively to either devalue services that were
already provided in reliance on the former rules and SLD funding grants, or require additional
cash consideration from Riverside which it did not agree to pay for E-rate services in 1999. In
the absence of specific guidance from the FCC or the SLD, the parties followed basic, well-
established principles of contract law when they entered into their agreement for E-rate services
and assessed a faitr market value for Riverside’s traded-in equipment at the time of contract
formation. This valuation was later substantiated by an independent third party appraisal. It is
also important to note that Riverside and Spectrum were required to assess the fair market value

12 See email from Ed Falkowitz, Accounting Manager, SLD, to John Price, then-present Chief
Financial Officer of Spectrum (Mar. 3, 2003), attached as Exhibit 4 hereto.

B See id.

10
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- of the trade-in equipment and agree upon thccousidemhonauhenme of contract formation in -
order to obtain necessary board approvals and n-leetapplicablcSLD filing deadlines.

“Under long-standing principles of contract Jaw, three familiar clements are typically
required for the formation of & contract: offer, acceptance, and consideration.”* Consideration is
an essential element of a valid contract,' and a contract is not enforceable umless its terms and
conditions are definite and certain.'® In the absence of specific FCC or USAC guidance
regarding the timing of valuations for trade-in equipment, Spectritm and Riverside used basic
principles of contract law and, at the time of contract formation — not an undefined later date —
assigned a fair market value to the trade-in cquipment that would be used in lieu of cash.
Without an upfront understanding by Riverside and Spectrum of the combination of
consideration that would be paid for the E-rate services, and the corresponding payment
obligations, the contract would have lacked definite and enforcenble terms.

In response to Riverside’s Form 470, Spectrum snbmxtwd a proposal that would meet the
technology plan objectives of the consortium while, at the same time, avoid a significant cash
outlay. Riversidc reviewed the proposal and found it to be the mostlco;st-eﬂ’ective respense to its
Form 470. Before agreeing to hire Spectrum, however, Riverside and/or its consortium members
were required to obtain schoel board approval of the proposed contract. It would have been
impossible for Riverside and its member districts to have obtained board approval without first

1 “Government Contract Cases in the United States Court of Appeals for the Federal Circuit:
1996 in Review,” C. Stanley Dees and David A. Churchill, 46 Am. UL. Rev. 1807, 1844 (Aug.
1997) (citing the Restatement (Second) of Contracts, §§ 17(1), 22(1)).

IS See, e.g., Agosta v. Astor, 120 Cal. App. 4th 596, 605 (2004); Laopez v. Charles Schwab & Co.,
Inc., 118 Cal. App. 4th 1224, 1230 (2004).

16 See, e.g., Suffield Development Associates Ltd Partnership v. Society for Sav., 708 A.2d 1361
{1998). :
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describing in detail the purchase pricc and the terms (including the amount of cash required) of
the agreement, and the E-rate services that would be received in exchange. Consequently, the
parties had to value the equipment at the time they reached an agreement.

E-rate Program rules require applicants and service providers to exter into agreements for
_E-rate services before filing a Form 471."7 Applicants use the Form 471 to request discounts
from tbe SLD for cligible services, and specific amounts for the cost of the purchased services
must be recorded in the Form 471. The agreement necessarily establishes the type and amount
ofeonsidmtionmmﬂiMmustpayfmmcgoodsandmﬁcéspmhasedﬁumascniu
provider so the applicant can seek the appropriate amount of E-rate support. It would have been
impm'blcinthismforRiVﬁsideandSpucmbpiedictthcwlueofh}cequipmmtatm
future date and still comply with USAC's requirement that the agreement be executed and the
Form 471 filed by April 6, 1999. If Riverside and Spectrum had waited until the start of the
funding year (July 1, 1999) to value the equipment, Riverside would have had to wait to enter
into a contract with Spectrum and would have missed the deadline for filing its Form 471.

B. Did the Administrator Exceed its Authority by Creating New Policy and then
Applying that Policy Retroactively to Spectrum?

1. The Administrator Exceeded its Anthority in Adopting » New Policy
Without FCC Guidance.

The FCC appointed USAC to administer the E-rate Program in 1998. USAC's authority
over the Program is limited to implementing and applying the FCC’s Part 54 rufes, and the
FCC's interpretations of those rules as found in agency adjudications.'® USAC is not

' Universal Service Admlmstra:twe Company, Selecting Service Providers, available at:
http-//www.sl.universa ref

18 47 CF.R. § 54.702(c).
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empowered to make policy, interpret any unclear rule promulgated by the FCC'® or to create the
equivalent of new guidelines.”’ The Administrator exceeded its authority in this case by creating
a new policy not previously elucidated by the FCC ;- pamely, that the fair market value of traded-
in equipment cannot be calculated at the time that an E-rate applicant and service provider
execute a contract far E-rate services and products, consistent with basic principles of contract
law,

In 1999 when Spectrum and Riverside entered into their agreement, there was no FCC or
Program guidance that addressed when the faix market value of traded-in equipment should be
determined, and such formal guidance still does not exist today (except in the case of equipment
that is valued using a 3-year depreciation analysis). Sm only became aware of the new
SLD Program rule in March 2003 when Mr. Falkowitz contacted Spectrum about the trade-in
value of Riverside’s equipment.®! As noted above, however, it does not appear that the FCC
gave the SLD specific gnidance regarding the date upon which the fair market value should be
determined. Rather, the email correspondence between Mr. Falkowitz and ‘Spectrum, indicates
that the only “guidance” the SLD received from the FCC on this issue was that the fair market
value of traded-in equipment could be calculated using the rebuttable presumption that
equipment has a useful life of three years.? It appears USAC has made a policy and created the

l’]d

2 Changes to the Board of Directors of the Nat'l Exchange Carrier Ass’n, Inc., Third Report and
Order, 13 FCC Red 25058, 25066-67 (1998) (“NECA Third Report and Order”).

2! See email from Ed Falkowitz, Accounting Manager, SLD, to John Price, then-present Chief
Financial Officer of Spectrum (Mar. 3, 2003), attached as Exhibit 4 hereto.

2 Soe id.
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equivalent of new guidelines regarding the timing of valuations for all traded-in equipment in
violation of its charter.
2. The Administrator Exceedeskits Authority in Retroactively Applying

a Later-Adopted SLD Policy te Previously Granted Funding
Requests.

Even assuming, arguendo, that the Administrator had authority to adopt the policy that
the fair market value of traded-in equipment canmot be determined at the time a contract is
executed, the Administrator still exceeded its authority by retroactively applying the policy in
this case. In this case, the Administrator is attempting to apply a new Program rule regarding the
timing for valuation of trade-in equipment to a contract for E-rate sexvices that was entered into
in 1999, and performed in 1999-2000, three years before adoption of the new Program rule.

It is a basic tenet of American jurisprudence that if a court overturns its prior precedent in
a line of cases, the new precedent is applied prospectively. The court does not re-open every
prior case, retroactively apply the new precedent and overturn all prior concluded decisions.” In
RKO General v. FCC* the U.S. Court of Appeals for the D.C. Circuit addressed retroactive
application of new Commission precedent very clearly:

Although an administrative agency is not bound to rigid adherence to its
precedents, it is equally essential that when it decides to reverse its course,
it must give notice that the standard is being changed . . . and apply the

changedslandardonlymthnaemonstakmbypamunﬁermenew
standard has been proclaimed as in effect *

3 See generally 28 U.S.C. § 2106 (“The Supreme Court or any other court of appellate
jurisdiction may affirm, modify, vacate, set aside or reverse any judgment, decree, or order of a
court lawfully brought before it for review.”) )

2 RKO General, Inc. v. FCC, 670 F2d 215 (D.C. Cir. 1981).

% Id. at 223-24, citing Boston Edison Co. v. PFC, 557 F.2d 845( D.C. Cir. 1997) cert. denled sub
nom. Towns of Norwood, Concord and Wellesley, Mass. V. Boston Edison Co., 434 U.S. 956
(1988).

14 RCOE
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In addition, “an agency may be prevented from applying a new policy retroactively to parties
who detrimentally relied on the previons policy.”*®

. Thesw’saandﬂdmgmﬁnswhenmewll@ethcﬁkmnket value of traded-in
cquipment was expressed to Spectrum only in March 2003 through general correspondence.
This standard has not, and even today is not, explicitly stated in any FCC decision or on the
SLD’s webgsite as a Program rule (except in the case of equipment that is valucd using a 3-year
depreciation analysis). Even if the FCC finds such a rule is now applicable, consistent with the
finding in RKQO, new or changed standards can be applied prospectively only to pending or foture
applications, not retroactively to granted applications.

In addition, Spectrum and Riverside detrimentally relied on the FCC and SLD guidance
that was available in 1999, and it detrimentally relied on the SLD’s grant of Riverside’s funding
requesis under the former rules pursuant to which valuable E-rate services were provided and
accepted. It is unreasonable for a Program participant, exercising good fmtb and complying with
all applicable Program rules and general principles of contract Jaw, to be pénalized for acting
reasonably under the circumstances, especially when there was no contrary FCC or USAC
guidance specifying the date on which the fair market value of traded-in equipment should be
assessed. Riverside and Spectrum had no other recourse but to reasonably assume the equipment
should be valued at the time the agreement was formed.

There is an extensive body of judicial case law regarding nnpemuss:ble retroactivity in

which the courts discuss basic notions of equity and faimess and detrimental reliance by citizens

26 New England Telephone and Telegraph Co. v. FCC, 826 F. 2d 1101, 1110 (D.C. Cir. 1987)
citing RKO General, 670 F.2d at 223.

15
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on prior agency policies.”” There is no need to present a full discussion of such retroactivity
here, as the FCC’s own decisions in prior SLD matters reflect its own concern about the
retroactive application of new precedent.

Ny

In 2 November 5, 1999 FCC decision involving the E-rate Program, the Commission
considered a case in which the Prairi¢ City School District (“Prairie City”) sought review of an

%1 See Bowen v. Georgetown University Hospital, 488 U.S. 204, 224 (1988) (J. Scalia
concurring) (“[W]here legal consequences hinge upon the lnt::p:elat:on of statutory
requumm&,md%mmmwdahngmtemﬁwnﬂemgﬁommqmmmum
effect, nothing prevents the agency from acting retroactively through adjudication.”). See NLRB
v. Bell Aerospace Co., 416 U.8, 267, 293-294 (1974); SEC v. Chenery Corp., 332 U.S. a1 194,
202-03 (1947). See also Verizon Telephone Co. v. FCC, 269 F.3d 1098 (2001) (“[TThe
governing principle is that when there is a “substitution of new law for old law that was
reasonably clear,’ the new rule may justifiably be given prospectively-only effect in order to
‘protect the settled expectations of those who had relied on the preexisting rule.”); Id. at 1109,
citing Williams Natural Gas Co. v. FERC, 3 F.3d 1544,1554 (D.C. Cir. 1993)). Moreover,
retroactivity will be denied “when to apply the new rule to past conduct or to prior cvents would
work a manifest injustice.” Id. eiting Clark-Cowlitz Joint operating Agency v. FERC, 826 F.2d
1074, 1081(D.C. Cir. 1987). To determine whether a manifest injustice will result from the
retroactive application of a statute, a court must balance the disappointment of private
expectations caused by retroactive application against the public interest in enforcement of the
statute. Demars v, First Serv, Bank for Sav., 907 F. 2d 1237, 1240 (1st Cir. 1990) (citing New
England Power v. United States, 693 F. 2d 239, 245 (1st Cir. 1982)}. The D.C. Circuit Court
notes that it has not been entirely consistent in enunciating standards to determine when to deny
retroactive effect in cases involving “new application of existing law, clarifications and
additions” resulting from adjudicatory actions. In Cassell v. FCC, ﬁemmtaclmowledgeslhnnt
has used the five-factor test set forth in Clark-Cowlitz as the “framework for

retroactive application of rules announced in agency adjudications.” Cassell v. FCC, 154 F3d
478, 486 (D.C. Cir. 1998) citing Clark-Cowlitz, 826 F-2d at 1081. In a subsequent case, the
court substituted a similar threc-factor test. See Dist. Lodge 64 v. NLRB, 949 F.2d 441, 447
(D.C. Ciz. 1991) (citing Chevron Oil Co. v. Huson, 404 U.S. 97 (1971)). Today, the court has
moved from multi-pronged balancing tests for impermissible retroactivity in favor of applying
basic notions of equity and faimess. See Cassell, 154 F.3d at 486 (dechmng to “plow
laboriously” through the Clark-Cowlitz factors, which “boil down to a question of concems
grounded in notions of equity.and faimess™); PSCC.v. FERC, 91 F. 3d 1478, 1490 (concluding
that “the apparent lack of detrimental reliance . . . is the crucial point [supporting retroactivity]”).
In Chadmaore Communications, Inc. v. FCC, lhc court stated that the test it comumonly uses to
determine whether a rule has retroactive effect is if “it does not impair [ | rights a party possessed
when it acted, increase [ ] a party’s liability for past conduct, or impose { ] new duties with
respect to transactions already completed.” Chadmoore, 113 F.2d 235, 240 (D.C. Cir. 1997),
citing DIRECTYV, Inc. v. FCC, 110°F, 3d 816, 825-26 (D. C Cir. 1997) (quoting Landgrafv. USI
Fitm Prods., 511 U.S. 244 280 (1994)).
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SLD denial of its application for universal service support.?® Prairie City argued that the SLD’s
denial should be overturned because Prairie City filed its application in reliance on filing
guidelines provided by the SLD on its website. The, CC agreed with Prairie City and directed
the SLD to issue a new funding commitment decision letter, Citing Williamsburg-James City,
fhe FCC found that where an application was submitted before the establishment of a particular
and applicable rule, the applicants could not have been aware of the application requirements.”
mFCCakohmmmgﬁudemiﬁuﬁmofksmwmﬁciesmmu
applied prospectively only by the SLD. In Ysleta™ and Winston-Salen* the FCC clarified that a
paﬁymbminihgahomﬁdcmﬁcemquestmderﬂummhogmmnmstpmvideahmﬂo
that lists the specific services for which the applicant anticipstes sceking E-rate discounts, rather
than a Form 470 that listed every service or product eligible for discounts.”> The FCC, however,

o kequesr ' for Review of the Decision of the Universal Service Administrator by Prairie City
School District, 15 FCC Red 21826 (CCB 1999).

* Id at 21827, citing Request for Review of the Decision of the Universal Service Administrator
by Williamsburg-James City Public Schools, 14 FCC Red 20152, 20154-55 (1999)
(“Williamsburg could not have been aware of the rules of priority at the time it filed its
application.” Williarnsburg’s appfication was also remanded for reprocessing and issuance of a
new funding commitment decision letter. The applicant submitted its application in April of
1998 and new rules were adopted by the Commission in June of 1998.). ’

3% Request for Review of the Decision of the Universal Service Administrator by Ysleta
Independent School District, El Paso, Texas, 18 FCC Red 26406 (2003) (“Ysleta™). In Ysleta the
Commission addressed multiple requests to review the decisions of the SLD that were filed by E-
rate applicants, but combined the requests as they had almost identical fact patterns.

3! Request for Review of the Decision of the Universal Service Administrator by Winston-

Salem/Forsyth County School District, Winston-Salem, North Carolina, 18 FCC Red 26457
(2003) (“Winston-Salen”™).

32 Ysleta, 18 FCC Red at 26419-23; Winston-Salem, 18 FCC Rcd at 26462,

17 e emee
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did oot mvanam the applicants’ applications based upon this error.” It acknowledged that the
SLD had previously granted similar funding requests and that Program participants could have
reasonably relied on those approvals.>® The FCC d&termined that such all-inclusive Form 470s
“should not be permitted on a going-forward basis.”** The FCC therefore “clariffied]
prospectively that requests for service on the FCC Farm 470 that list all services eligible for
fanding under the E-rate Program do not comply with the statutory mandate.”*® The FCC in
Ysleta als.oprovidedaddiﬁonal guidameregmdingoﬁm@ectsoftheli-rate?mgmmmlw“to
provide greater clarity to those applicants re-bidding services and future applicants.™’ ‘
It is clear that the FCC intended for its precedent in Ysleta and Winston-Salem to apply to
pending or future applications and not applications that have already been granted and funded.
Similarly, the FCC should conclude that the SLD cannot retroactively apply the Administrator’s
new Program rule regarding the timing of valuing traded-in equipment to Spectrum’s case.
Riverside’s funding requests were approved long before the SLD notified Spectrum of its new

3 The Commission did conclude in Ysleta that the applicants violated the E-rate Program’s rules,
although not because of the broad list of services included in the applicants® Form 470s. Ysleta,
18 FCC Red at 26420-21.

34 Ysleta, 18 FCC Red at 26422; see also Winston-Salem, 18 FCC Red at 26462.
3 Ysleta, 18 FCC Red at 26422; see also Winston-Salem, 18 FCC Red at 26462.

% Ysleta, 18 FCC Red at 26422-23 (citation omitted); see also Winston-Salem, 18 FCC Red at
26462.

%7 ¥sleta, 18 FCC Red at 26433-34 (emphasis added). The Commission also noted that the “SLD
will carefully scrutinize applications™ to ensure that they comply with the clarifications
elucidated in this case. Jd at 26435 (emphasis added). If the Commission wanted the SLD to
apply those clarifications retroactively to prior SLD decisions, it would have specifically directed
the SLD to do so. The FCC also rejected the argument that it could not apply the E-rate Program
rules to the applicants’ pending funding requests in a adjudicatory context. According to the
FCC, “[tlhe fact that in prior years, [the SLID] did not disapprove applications that utilized the
procurement processes at issue in no way limits our discretion to apply our existing rules.” Id at
26433 (emphasis added).
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Program rule. Furthermore, the FCC has never determined that the fair market value of traded-in
equipment cannot be established at the time a contract is formed. Spectrum and Riverside (and
possiblyo&nE—mea:ﬁdpmﬂs)mﬁedmtbeFCandﬂmnﬂes,mdhwweﬁﬁomthﬂGdﬁ,
which were current in 1999, and reasonably interpreted them to support their valuation of the
traded-in equipment at the time of contract formation. The rules in 1999 required a fair market
Mwmm@'sqmmmummwmmmmwm
Spmmasscssedafairmarkrtwluefortthivnﬁdeeqﬁpmm_t.

The FCC also must consider the long term imupact on the E-Rate Program if it does not
reverse the Administrator’s decision in this case. Specifically, it will raise serious questions for
other participants in the E-rate Program about whether thay can ever rely upon actions taken by
the SLD. Allowing the Administrator's decision to stand would mean that the SLD and the
Administrator can adopt new policies at will and retroactively deny previously granted
applications based upon those new policies after the applications are approved. In the face of
such regulatory uncertainty, scrvice providers could certainly conclude that the risk of devoting
resources to provide E~rate services is too great. Schools, libraries, students and faculty would
be those that ultimately suffer. '

3. The Administrator has Advocated Applying Only Program Rules
Relevant to a Particular Funding Year to Its Own Audits.

The concept of the SLD applying E-rate Program rules that were in effect only for a
particular funding year to judge compliance with its program is something USAC, itself, has
advocated for its own audits of E-rate Program coﬁ:pliance. In USAC’s November 26, 2003
report to the Commission entitled “Zask Force on the Prevention of Waste, Fraud and Abuse,”
the Task Force recommends that it develop audit policies that:

reflect compliance with the rules that existed during the funding year to
which the funding was associated and to better communicate the degree of

19 iy
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pogtmmmpﬁnm...TheTaskFomebcﬁcmMmmmqudiis,

which are a necessary part of waste, fraud and abuse prevention, need to

focus on the policies, procedures, eligible services, etc., that existed during

the funding year that is being audited. Mcasusing program compliance

against policies, procedures, eligible services, etc. which were not in place '

" during a particular funding year is inherently unfair and invalid.**

This approach should apply equally to participants in the E-rate Program like Riverside and
Spectrum. The SLD's new policy regarding when traded-in equipment should be valued, should
not be used as the filter through which Spectrum’s and Riverside’s 1999 agreement is judped.
Spectrum and Riverside complicd with all Program rules applicable to trade-in equipment that
were effective in 1999.

C. If the FCC Concludes that E-Rate Funds Were Emncmlsly Disbursed,
Should the SLD Seek Reimbursement from Riverside or Spectrnm?

Assuming arguendo that the proper valuation date for Riverside’s traded-in equipment
was July 1, 1999, then Riverside would not have paid its entire non-discounted portion of the E-
rate funded services it obtained from Spectrum. Accordingly, if the FCC should conclude that E-
rate funds were, in fact, erroneously cﬁsbmsedinﬂﬁsmsaasarxﬂ.';llltofthc'use of an incorrect

38 Recommendations of the Task Force on the Prevention of Waste, Fraud and Abuse, CC
Dacket No. 02-6 at 10 (Nov. 26, 2003). The Task Force also makes a number of other
recommendations to improve the schools and libraries program, concluding that “the program’s
competitive bidding process is not working as effectively as policy makers had intended.” Id. at
5. “The Task Force believes there needs to be greater clarification of program rules, along with
increased strong program support staff and educational outreach to further ensure optimal usage
of program resources.” Id. “Prior to the start of the annual training cycle, the SLD needs to
provide clear policy, procedures, eligible services list, ctc. for the epcoming program year and
work to minimize the need for clarifications of the rules during the Program Integrity Assurance
review process.” Id. at 6. “The Task Force believes that if applicants have a better
understanding of the rules and standards that will be applied, they will be better equipped to obey
them. Providing clarity at the beginning of the cycle will also help avoid the waste associated
with pursuing appeals that result from a misunderstanding of the rules.™ id.

20 : RCOE
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valuation date, the FCC should conclude that Riverside is responsible for any unpaid monies that
are the result of it not paying the non-discounted portion of the E-rate services it purchased.”®

The Administrator's Decision oudppedn%a that the FCC requires all erroneous
disbursements to be collccted from service providers.™ However, the Commission instructs
USAC to recover such funds from “whichever party ar patties has commitied the statutory rule
or vic.ilaﬁon.“'“ The duty to pay the 1;ndiscm1d portion is solely Riverside’s respansibility. 2
In fact, USAC rules expressly prohibit the service provider from taking apy action that would
eliminate or lessen the applicant’s obligation to pay the entire undiscounted portion.
Consequently, any failure to pay the undiscounted portion would constitute a Program violation
by Riverside, the beneficiary of the E-rate services.

D. If the FCC Concludes that E-Rate Funds Were Erroncously Disbursed, Do
the Facts in this Case Warrant a Waiver of the SLI’s New Policy?

Spectrum and Riverside complied with all applicable FCC and Program rules when they
valued Riverside’s trade-in equipment at the time they contracted for services through the E-rate
Program (i.c., they did not trade-in equipment that was previously funded through the E-rate

' Program, end the equipment was traded-in at its fair market velue). If, however, the Commission

determines that the SLD and USAC correctly determined that the valuation timing utilized by

3 Upon receiving the Recovery Letter, Spectrum promptly discussed it with Riverside and
informed it that Spectrum would: (i) appeal it to USAC and, if necessary, the FCC; and (ii)
invoice Riverside for the shortfall in matching funds in the event Spectrum’s sppeals are denied.
In the event the Commission agrees with USAC's determination that funds were erroneously
disbursed, RCOE should immediately be given an opportunity to pay the invoice from Spectram.

“ See Administrator’s Decision on Appeal st 2 (citing Changes to the Board of Directors of the
National Exchange Carrier Association, FCC 99-291 1 9 (1999)).

4! Federal-State Joint Board on Universal Service, Order on Reconsideration and Fourth Report
and Order, FCC 04-181, CC Docket Nos. 96-45, 97-21, 02-6 at § 1 (rel. July 30, 2004).

2 1d §113, 15.

21 . e
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Spectrum and Riverside was incorrect based upon a new Program rule and, as a result of this
MWmdydgmm&mmmmidmemﬁenMMMMmofm
mﬂmmmspmmsmp@mmmammawm
in this case on Riverside’s behalf, wdgmambéfmehmpayaddiﬁomlmh
consideration for 1999-2000 E-rate services at this time. Had Riverside known that additional
cash consideration would be required, it likely would not have contracted for all of the E-rate
services it received from Spectrum in the 1999-2000 Program year As further discussed below,
the harm resulting from rescinding the monies allocated to Riverside, or requiring additional cash
consideration, far outweighs any purported benefit in denying the waiver, and grant of the waiver
is in the public interest.

Pursuant to Section 1.3 of its rules, the FOC may waive one of its rules or procedures
when good cause is shown.® The U.S. Court of Appeals for the District of Columbsia bas found
that a waiver is appropriate “if special circtimstances warrant a deviation from the general rule
and such deviation will serve the public interest.”* Fu:&emme,th&emuslbcnmﬁonalpolicy
supporting the grant a waiver.* In reviewing a waiver request, the Commission also can weigh
“considerations of bardship, equity, or more effective implementation of overall policy.™®

Spectrum’s waiver request meets this standard and should therefore be granted.

B4ICFR §13.

“ Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 n.3 (D.C. Cir. 1990)
(“Northeast Cellular”); see also WAIT Radio v. FCC, 418 F.2d 1153, 1159 0.8 (D.C. Cir. 1969)
(“WAIT Radio”).

*5 Northeast Cellular, 897 F.2d at 1166; WAIT Radio, 418 F2d at 1159.
% WAIT Radio, 418 F2d at 1159 n.8.
RO-OB
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Grant of a waiver in this case will serve the public interest. As previously discussed,
there is no way Riverside or Spectrum could have known in 1999 ﬂmdcwimmngthefan
market value for the trade-in equipment at the time'e€ contract formation could be later
considered unlawful. The critical public intercst policies scrved by the FCC's and the SLD’s
rules are to ensure that schools and libraries seeking suppost through the E-rate Program obtain
the most cost-effective services available, thereby lessening applicants’ demands on universal
service funds and increasing funds available to other applicants.*’ Through Riverside’s
competitive bidding process, there was fair and open competitive bidding for services, and at the
end of the bidding process, Spectrum was found to be most cost-effective chioice. As
demonstrated above, Riverside did not receive any “free” services from Spectrum, and p;aid the
non-discounted portion of such services with a combination of cash and by trading-in valuable
equipment. _

The failure to grant a waiver will result in irreparable harm to Riverside. ‘I‘th_LD‘s
Recovery Letter was issued years after the SLD reviewed and approved Riverside’s application
and Riverside paid monies and traded-in equipment for B-rate services for the 1999-2000
funding year, Services were provided by Spectrum and paid for by Riverside years ago in
accordance with all applicable Program rules. Accordingly, if a waiver is not granted, Riverside,
who in all likelihood does not have funding in its budget to pay for services rendered years ago,
will have to reimburse the monies to SLD. The students and faculty of Riverside will thus be

isreparably harmed, which is in direct conflict with the purposes of the E-rate Program.*®

7 Federai-State Joint Board on Universal Service, 12 FCC Red 8776, 9029 (1997). -

“® Although the Commission has considered and rejected waiver requests in prior appeals of SLD
funding decisions, the facts of this case are clearly distinguishable from those prior decisions.
For example, in MasterMind, the SLD denied requests for funding that it had yet to allocate to
applicants. See, e.g., Request for Review of Decisions of the Universal Service Administrator by

3 RCOE
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application of our rules to the novel situation presented.”” For example, in Ysktqthe
Cmmni&ﬁmdhmdd:esmbdhwcmﬁn;ppﬁmmWhvforE-mdimm
though the Commission concluded that the applicants violated the E-ratc Program’s competitive
bidding process by using a certain template approach.*® According to the Commission, a waiver
was appropriate in Ysleta because the applicants were likely confused by the application of a new
rule to the novel facts presented in that case.*! The Cormmission should similardy conclude that a
waiver is appropriate here because the SLD is applying a new Program rule in this case to
rewrite an agreement that was entered into in 1999 in compliance with all known FCC and
USAC rules.

IV. RELIEF SOUGHT AND CONCLUSION.

Spectrum requests that the FCC reverse the Administrator’s decision denying Spectrum’s -
Appeal and direct the SLD to withdraw the Recovery Letter it issued to Spectrum. If, however,
the FCC does not overtur the Administrator’s decision, the SLD should seek to recover any
funds owed from Riverside. Because the harm in rescinding Riverside’s funding would

MasterMind Internei Services, Inc., 16 FCC Red 4028, 4035 (2000). The end resuit in that case
was only that the applicant had to wait another year to apply for and receive funding for services -
supported by the E-rate Program. In contrast, in the case of Riverside and Spectrum, the SLD

has already reviewed, granted and allocated funds pursuant to Riverside’s Form 470 and =~ -
Spectrum has already provided services under that grant. To now reverse the SLD’s prior
approvals and reclaim amounts already paid wounld be patently unfair and irreparably harm
Spectrum and Riverside. '

9 Ysleta, 18 FCC Red at 26437.
30 1d. at 26436.
' 1d at 26437.
24 ROOE
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outweigh any benefits, Spectrum also requests a waiver of the E-rate Program’s rules on
Riverside’s behalf.
Rmec@!ilymbinimd,

s/ Pierre Pendergrass

Pierrc Pendergrass

General Cownsel

Spectrum Commmunications Cable
Services, Inc.

226 North Lincoln Avcnue

Corona, CA 92882

(909) 273-3114

August 30, 2004

25 -
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October 1, 2004 ]nECENED & INSPECTED
BY UPS NEXT DAY AIRMALL APR 27 2005
Federal Communications Commission FCC - MA!LHOOM \
Office of the Secretary L_-—/
9300 East Hampton Drive
Capitol Heights, MD 20743

Re:  In the Matter of Request for Review of Decision of the Universal Service
Administrator by Spectrum Communications Cabling Systems, Inc.
CC Docket No. 02-6
Billed Entity Name: Riverside County Office of Education
Billed Entity Number: 143743
E-Rate Funding Year 1999-2000
FCC Form 471 Application Number: 148309
Schools and Libraries Division letter dated: October 3, 2003

To Whom It May Concemn:

Best, Best & Krieger LLP represents the Riverside County Office of Education
(“RCOE") in the above-referenced matter and is writing this letter on RCOE'’s behalf. This letter
is related to the appeal filed on or about August 30, 2004 by Spectrum Communications, Inc.
(“Spectrum™) with your office. Spectrum’s appeal concerns the letter sent to Spectrum and
RCOE on October 3, 2003, from the Universal Service Administrative Company, Schools and
Libraries Division (“USAC/SLD”) which requested recovery of approximately $700,000 in
allegedly erroneously disbursed funds.

As background, in December 2003, both RCOE and Spectrum filed separate appeals with
USAC/SLD regarding the issues raised in the October 3, 2003 letter. On about July 6, 2004, our
office received a copy of the USAC Administrator’s Decision on Appeal for Funding Year 1999-
2000 (“Administrator’s Decision”). A copy of the Administrator’s Decision is attached hereto as
Exhibit “A.” The Administrator’s Decision is addressed to Spectrum and states that the appeal
was denied in full, specifically finding that the factual background of this matter supported the
SLD’s decision and SLD appropriately valued the equipment at issue using the July 1, 1999
valuation date. The Administrator’s Decision explains that the Federal Communications
Commission has provided that repayment of erroneously disbursed funds will be sought “from
service providers rather than schools and libraries because [] service providers actually receive

RCOE
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disbursements of funds from the universal service ¥upport mechanism.” (See Exhibit A at p. 2.)
RCOE understands the Administrator’s Decision to provide that USAC will seek reimbursement
from Spectrum, not RCOE.

On behalf of RCOE, our office contacted a USAC attorney in Washington D.C., to verify
our understanding of the Administrator’s Decision. The USAC attorney confirmed that USAC
will only be seeking recovery from Spectrum. She also indicated that she understood RCOE’s
letter to ask for confirmation that recovery of the allegedly erroneously disbursed finds would be
sought from Spectrum, as the service provider, and not from RCOE. Because RCOE’s letter was
not considered a true “appeal,” the USAC attorney stated that USAC/SLD would not provide a
decision letter to RCOE. Because USAC confirmed our understanding, we did not pursue the
matter further. )

Recently, RCOE received a copy of Spectrum’s appeal to the FCC. One argument in that
appeal requests that liability be imposed on RCOE. Spectrum argues that, if the FCC concludes
that funds were disbursed in emor, then it should also conclude that RCOE “is responsible for
any unpaid monies that are the result of its not paying the non-discounted portion of the E-rate
services it purchased.” (Spectrum Appeal at pp. 20-21.) A footnote to that statement requests
that, if the FCC agrees with the USAC determination, RCOE should immediately be given an
“opportunity” to pay an invoice from Spectrum for the alleged “shortfall in matching funds.”
(Spectrum Appeal at fin. 39.) That is, Spectrum is seeking to shift the USAC/SLD request for
recovery onto RCOE, and to recover additional payment for itself at the same time.

This argument is the first assertion by Spectrum, of which RCOE received notice, that
RCOE should be liable for the allegedly erroneously disbursed funding. RCOE denies that it is
liable for any of the allegedly erroneously disbursed funding, as set forth in RCOE’s letter dated
December 2, 2003 to USAC/SLD. A copy of that letter is attached hereto as Exhibit “B.” If the
FCC is considering taking a position contrary to that previously represented by the USAC to
RCOE and holding RCOE liable for a portion of the allegedly erroneously disbursed funding,
RCOE requests that it be afforded the opportunity to brief the issues before any decision is
reached. It would be prejudicially unfair and a denial of due process to consider Spectrum’s
argument without allowing RCOE to address this issue when RCOE relied on the
Administrator’s Decision that recovery would be sought directly from Spectrum.

We are aware that the appeals process regarding USAC/SLD issues is an extended
process. Unfortunately, Spectrum’s recent appeal to the FCC was the first time it advanced
allegations that recovery should be sought from RCOE. If the FCC determines that additional
briefing is necessary on the issue of who is responsible for repayment of allegedly erroncously
disbursed funding, RCOE is prepared to brief the issue promptly to avoid any undue delay in
finalizing this process. _
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If Srom office has any questions regarding ‘this matter, please do not hesitate to contact
our office at (951) 686-1450 or via e-mail at <Rina.Gonzales@bbklaw.com>. Thank you for
your consideration in this matter.

Rina M. Gonzal
for BEST BEST & KRIEGER LLP

Exhibit “A” — Administrator’s Decision dated July 1, 2004
Exhibit “B” — RCOE December 2, 2003 letter to USAC/SLD
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L INTRODUCTION
The Riverside County Office of Education {“RCQE"), pursuant to Section 1.115 of the

Rules of the Federal ‘Communications ‘Commission, (“Commission™)' submits this Application
for Review secking a reversal of Order DA 05-498, issued on February 25, 2005 by the
Telecommurications Access Policy Division.” DA 05-498 remanded RCOE File No. SLD-
148309 and Spectrum Communications ‘Cabling Systems, Inc. (“Spectrum”), File No. SLD-
148309, to the Universal Service Administrative Company (“USAC™) for further consideration.
In its Order, the Telecommunicafions Access Policy Division found it “apprepriate to remand
certain Requests for Review of commitment adjustment decisions to USAC for further
consideration consistent with the Commission’s decision in the Schools and Libraries Fourth
Report and -Order” which simply clarifies that recovery of schools and libraries funds disbursed
in violation of an applicable statute or a rule should be directed to the entity that is responsible
for the statutory or rule violation.

RCOE is unfamiliar with the other matters globally addressed by DA 054983 As
applied to RCOE and Spectrum, however, the only question on remand would be which party
was responsible for'the alleged error in the valuation of trade-in equipment that was accepted by
Spectrum, the service provider, for the non-discounted share of services provided.

The Universal Service Administrative Company, Schools and Libraries Division

{“USAC/SLD” or “SLD") asserts the rule that the valuation of the trade-in equipment must be

I4':7CFR Sccl.lon 1.115.
2 Reguests for Review of the Decision of the Universal Service Admmasrraror File No. SLD-
148309 CC Docket 02-6, Order, DA 05-498 {rel. February 25, 2005).

3in addition to the RCOE and Spectrum Communications Cabling Services, Inc. Files, DA 05-
498 also responds‘to Requests for Review of the Decision of the Universal Service Administrator
filed by ATEK Construction, Inc. — Los Angeles Unified School District (File No. SLD 153005);
SBC-lllinois -and Ameritech Advanced Data Services, Inc. — Harvey Public School District,
Harvey, Hlitinois (File No. SLD 190697); Southwestern Bell Telephone Company — Education
Servige Center — Region 1, Edinburg, Texas (File No. SLD 2002704); Verizon New Jersey, Inc.
— Dar Al-Hikmah Elementary School, Prospect Park, New Jersey (File No.'SLD 310459);
‘Schools and Libramies Universal Support Mechanism, CC Docket No, 02-06.
RVPUBIRMG\692841.5 2
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based on the fair market value of the squipment and that the valuation date should be the date the
service provider took possemen -of the equipment, but mot eatlier than the beginning of the
funding year. * Under this rute, USAC/SLD asserts that the trade<in equipment at issue ‘was
over-valued because it was valoed on & date prior to the beginning of the funding year which in
this case is July, 1999.

‘Spectrum does not deny that it valued the equipment as of March, 1999, a date prior to
the beginning of the funding year. = ‘Spectrum has argued that it is inherently unfair for
USAC/SLD tp seek recovery for an incorrect determination of the valuation date because no
program rale of FCC guidance on this issue existed at the time the transactior occurred and the
SLD neither announced .a rule wor sought guidance from the FCC on this issue until four years
after the transaction. While there may be merit to Spectrum’s argument that no tecovery should
be sought on faimess grounds, there is no dispute that Spectrum admitted being the party with
first hand knowledge of the actual pieces of equipment in question, had superior knowledge as to
appropriate fair market value for the equipment, and was the party that determined and assigned
the value to the equipment as of March, 1999. .

USAC has already confirmed as much. In its Administrator’s Decision on .A;:peal dated
July 1, 2004, USAC clarifies it considered Spectrum’s arguments and denied them in full®
‘Consequently, a remand is unnecessary in this case both because Spectrum bhas admitted, and
USAC has already determined, consistent with the direction set forth in the Fourth Report and

‘Order, that Spectrum was the responsible party for determining the value of the property at the

¢ Letter from ‘Schools and Libraries Division, Universal Service Administrative Company
to Elliott Duchon, ROP-Riverside, (October 3, 2003) (on file with Schools and Libraries
Division, Universal Service Administrative Company). A #true and correct copy of the
USAC/SLD letter is attached :and hereafter referred to as Exhibit “A.”

s Letter from Universal Service Administrative Company, Schools and Libraries Division
to Pierre Pendergrass, Spectrum Communications Cabling, Inc. (July 1, 2004) (on file with
Schools and Libraries Division, Universal Service Administrative Company). A true and corzect:
copy of the Administrator’s Decision is attached :and hereafier referred to as Exhibit “B.”
RVPUB\RMG\692841.5 3
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time of trade-in.

Accordingly, RCOB seeks a reversal of DA 05-498 and a finding that as that Order
applies to RCOE and Spectrum, there is no necd for USAC to reconsider the party tesponsible
for the applicable mile violation at issue.

II. STATEMENT OF FACTS

RCOE is a governmental agency which, ameng other duties, provides fiscal oversight for
23 schaol districts within Riverside County. {(See Cal. Educ. Code § 1000 ef seq.) As part of
this fiscal oversight, RCOE assists constituent school districts in acquiring federal and state
funding, including participation in the federal “E-Raté” Program which provides eligible schools
and libraries funding and discounts on products and the costs of telecommunications services,
internet access and internal connections.

A. RCOE’s Solicitation for E-Rate Proposals

RCOE formed a consortium of its member school districts for the purpose of applying for
E-Rate Program discousits in the 1999-2080 funding year. {On or about March 9, 1999, RCOE
filed a Form 470 Application with the SLD, which served to solicit propaesals from prospective
service providers for a range of eligible E-Rate products and services.

B.  Spectrum’s Determination of the Fair Market Value Rate

After examining existing eguipment which RCOE consertium :members intended to
trade-in to Spectrum for ‘the purpose -of providing its E-Rate matching funds, Spectrum
determined the fair market value of the equipment to be $1,813,505.83. (Letter from Pierre F.
Pendergrass, General Counsel, Spectrum Communications Cabling Inc.; to Schools and Libraries
Division (December 2, 2003) (on file ‘with Schools and Libraries Division, Universal Services

-Administrati-ve Company) at 2.) Spectrum professes it calculated the fair market value of
RCOE’s equipment based upon its considerable -expertise in the purchase and sale of mew and
used technology -equipment in the Riverside market. (Letter from Pierre Pendergrass, General

RVPUBRMG\692841:5
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Counsel, Spectrum Communications Cabling Inc., o Federal Communications Commission
(August 30, 2004) {on file with Federal Communications Commission) at 4).

Spce;iﬁcaily, Spectrom clairos that it: (i) had previously sold and installed the specific
pieces of equipment at issue; (i) was knowledgeable about the manner in which the equipment
bad been used and maintained; (iii) was knowledgeable about the training and expertise of the
staff who had been msing the equipment; and (iv) mest importantly, had detailed kuowledge
about the identity and needs of patential buyers of the specific pieces of equipment in question,
(Letter from Pendergrass to Federal Communic ations Commission of 8/30/04 at 43.

€. RCOE’s Selection of Spectrum as its Service Provider .

After determining the fair market value of the equipment, Spectrum then submitted a bid
proposal to the Form 470. ‘(Letter from Pendergrass to Schools and Libraries Division of
12/02/03 at 2). Spectrum assexts that after carefully corsidering the type, amount and condition
of the equipment held by the RCOE consortium, it developed a proposal that would enable the
consortium members to megt their technology plan objectives while, at the same time, avoid a
«cash outlay. Spectrum also asserts that RCOE reviewed this proposal and found it to be the most
cost-effective response to its Form 470. {Letter from Pendergrass to ‘Schools and Libraries
Division of 12/02/03 at 6). S

RCOE concurs that its decision to select Spectrum was based on the fact that Spectrum
had experience as an E-Rate service provider and had knowledge -of the specific technological
needs of the school districts in the consortium, More importantly, the decision was based onthe
fact that Spectrum counseled RCOE and the participating school -distrit;ts that the districts could
trade-in, and Spectrum would accept, existing equipment® for the new equipment.

Because Spectrum’s bid proposal -was the ‘most advantageous to RCOE, RCOE filed 2

Y Any equipment traded-in was not purchased with Universal Service Funds (i.e, non-E-Rate
fundedequipment.).

RVPUB\RMG692841.5 5
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Form 471 documenting RCOE’s .acceptance of Spectrum’s proposal and its selection of
Spectrum as its service provider, which was approved as submitted. Sixteen school districts took
advantage of Specttim’s offer to credit trade-in equipment value to meet some or ali of their
identified 33% match obligation.’ |

D. USAT Determination of Erroneous Fair Market Value Rate

In Ogtober 2001, USAC engaged Arthur Andetsen LLP to conduct an audit which was
undertaken with the assistance of RCOE, the school districts and Spectrum. As a-result of the
audit, Arthur Andessen LLP guestioned the trade-in walue placed on the used equipment.
Spectrum then gommissioned an independent appraisal of the trade-in equipment. Based on the
Arthur Andersen LLP audit and using July 1, 1999 appraisal values from the appraisal report, on
or about October 3, 2003, RCOE and Spectrum received a letter from USAC/SLD seeking
recovery of $707,521.34 which represents:the difference between the equipment trade-in value as
determined by Spectrum, and the trade-in value .detetmined to apply under the SLD rule that
such value must be based .on the fair market valoe of the equipment on the date the service

7 The 16 school districts are as fellows: (1) :Alvord Unified Scheol District; (2) Banning
Unified School District; (3) Corona/Narco Unified School District; {4) Desert Sands Unified
School District; (5) Hemet Unified School District; (6) Jurupa Unified School District; (7) Lake
Elsinore Unified School District; {8) Menifee Unified School District; (9) Moreno Valley
Unified School District; (10) Murrieta Valley Unified School Distriot; {11) Palm Springs Unified
School District; (12) Palo Verde Unified School District; (13) Perris School District; (14)
Romoland School District; (15) Temecula Valley Unified School District; and (16) Val Verde
Unified School District. RCOE ‘was also informed that Corona/Norco Unified School District-and
Jurupa Unified School District would both trade in old equipment and taake a cash payment to meet
their 33% match amounts. The USAC Funding Commitment Decision Letter stated that each
district would be responsible for paying 33% of the technology installation, while the other 67%
would be paid directly to the service provider. A true and correct copy of the USAC Funding
Commitment Decision Letter is attached and hereafler referred to:as Exhibit “C”,

? Letter.of Rina M. Gonzales, Attorney, Riverside County Office of Education, to Schools and
Libraries Division {December 2, 2003) (on file with Schoolsand Libraries Division, Universal
Service Administrative Company) and Letter of Pierre Pendergrass, General Counsel, Spectram
Cemmunications Cabling Inc., to Schools and Libraries Division (Deceniber 2,2003) (on file
‘with Schools and Libraries Division, Universal Service Administrative Company). A tru¢and
correct copy of the RCOE appeal letter is attached and hereafier referred to as Exhibit “D”. A
true and correct copy of the Spectrum appeal fetter is attached and hereafter referred to as Exhibit
G £
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provider took possession of the equipment, but aot earlier than the beginning of the fuading year.
(See Exhibit “A”).

Tn this Jetter, USAC/SLD asserted that the Universal Service Funding provided to the 16
diatrots vl 5w "ty Ml provided the following cxplanation to

each district:

Disbursed Funds Recovery Explanation: After a detailed review of
documentation pertaining to this funding request the SLD has found that a
recovery of erroneously disbursed funds iin the amonnt of {dollar amount differs
for each district] is required, A beneficiary audit discovered that the service
provider accepted trade-in for the non-discounted share of services provided.
This is permitted under the miles of the Schools and Libraries Division ‘Support
Mechanism, ias the original equipment was not purchased with Universal Service
Funds. The valuation of the trade-in equipment must be based on the fair market
value of the equipment. Furthermore, the valuation date should be the date that -
service ‘provider took possession of the equipment, but not earlier than the
beginning of the funding year. The service provider has provided an independent
appraisal of the trade-in equipment. Using the July 1, 1999 value indicated in
that appraisal, it was determined that the trade-in valne was onty {dollar amount
differs for each district], which is [dollar amount differs for each district] less
than the non-discounted share of {doltar amount differs for-cach district] that the
applicant ‘was obligated to pay. Since the applivant did not cover [dollar amount
differs for each district] of their portion of thecharges, the corresponding pottion
of these charges paid by SLD must be recovered. At the 67 percent rate of this
request, that translates to [dollar amount differs for eack district]. Asa resuit this
amount of [dollar amount differs for each district] determined to have been
erroneously disbursed and must now be recovered. (Exhibit “A”, at pp. 5-22.)

E.  Appealsof USAC Determination that Fair Market Value in this Instance
Should be Calculated a3 of July 1, 1999, as opposed to March, 1999 the date
used by Spectrum

in December, 2003, RCOE and Spectram filed separate appeals to USAC/SLD, as
described infra.’ ‘Spectrum appealed the SLD’s decision on the grounds that it was misguided
for USAC/SLD to determine that the appropriate valuation date for trade-in equipment is the date

the service provider took possession of the equipment but no earlier than the beginning -of the

funding year, or in this case, July 1, 1999. Spectrum argued that all trade-in equipment should
‘be valued on or around March 1, 1999, the date by which they calculated the fair market value of

‘the trade-in property at issue in this matter. ‘Exhibit- “E").
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USAC issued an Aduministrator’s Decision on Appeal — Funding Year 1999-2000
(“Administrator’s Decision”) en July 1, 2004, -(Letter from Universal Service Administrative
Company to Pierre F. Pendergrass, Spectrum Communications ‘Cabling Services, Inc., (July 1,
2004) {on file with Universal Services Administrative ‘Company, Scheols and L‘ibra.rie;,s
Division.) (Exhibit “B™). The Administrator’s Decision explained thet Spectrum’s appeal was
denied in full, finding that the factual background ‘supported the SLD’s decision and SL.D
appropriately valued the trade-in equipment using the July 1, 1999 valuation date. (Exhibit “B”).

After receiving a courtesy copy of the Administrator’s Decision, vounsel for RCOE
contacted counsel for USAC to wverify its understanding of the outcome announced in the
Decision.'? Counsel for USAC confirmed that USAC would only be seeking recovery from
Spectrum. (Exhibit “F”). On August 30, 2004, Spectrum filed a Request for Review to the FCC
{“Spectrum Appeal #2™)."" After reviewing Spectrum’s Request, RCOE sent a letter to the FCC
Office of the Secretary on October 1, 2004, requesting that RCOE be -allowed to participate in
the appeal process if USAC was considering changing its previous pesition.'?

As described above, on February 28, 2005, the FCC issued a memorandum accompanied
by FCC Order No. DA 05-498 to mulfiple parties, including RCOE and Spectrum.'> The FCC
instructed that RCOE’s October 1, 2004 letter, which it appatently was considered asa “Request
for Review,” and :Spéctr.um's appeal be remanded 10 TUSAC for further review consistent with the
Fourth Report and ‘Order ‘which serves to clarify that recovery of schools and libraries funds
- Sce i}ecla:&on of Rina M Gonzales attached and hereafter referred m as Exhibit “F.”

1 Letter from Pierre Pendergrass, General Counsel, ‘Spectrum Commiunications Cabling, Inc., to
Federal Communications :Commission {August 30, 2004) (on file with Federal Communications
Commission). ‘A true and correct copy of the Spectrum Appeal #2 is attached and referred to
hereafter as Exhibit “G™.

2  etter from Rina M. Gonzales, Attorney, Riverside County Office of Education, to Federal
Communications Commission (Dcwber 1, 2004) (on file with Federal Communications

Cammsswn) A'true and correct:copy is attached and hereafier referred to as Exhibit “H™.
3 A true and correct copy of the memo-and FCC Decision No. DA 05-498 is attached and

‘hereafter referred to as Exhibit “1.”
RYPUBRRMG\592841.5

-8-

FCCARO00123



disbursed in violation of an applicable statite or a rule should be directed to the entity that is
responsible for the statutory or rule violation.

RCOE is filing this cwrrent Application for Review on the grounds that the
Telecommunications Access Policy Division has committed an erroneous finding as to an
imp‘(;ﬂant or material question of fact, and seeks a determination ihat there is ‘no need to remand
this matter to USAC/SLD on the issue .of what party is responsible for the statutory or rule
violation at issue, since Spectrum admits that it ‘was responsible for calculating the ‘fair ‘market
value of the trade-in equipment, and USAC has already heard, and denied Spectrum’s appeal on
the grounds that USAC exceeded its authority in adopting a new policy without FCC Guidance
that would be applied retroactively t6 Spectrum.

Hl. QUESTIONS PRESENTED FOR REVIEW
A. Whether Spectrum ‘Can Be Identified, Witheut Further Consideration by
USAC, as the Party Responsible for the Rule Requiring that Fair Market
Value Be Caicylated on the Date a Service Provider Takes Possession of
Trade-In Equipment, but not Earlier than the Beginning of the Fund Year.

The only basis upon which USAC seeks recovery of funds is on the grounds that trade-in
equipment was assigned an improper fai: market value which led to uncovered charges that the
SLD now sattempts to recover. While the Fourth Report and Order has clarified that the
USAC/SLD seek recovery agdinst schools when the school is responsible for the statutory or
rule violation, it is unnecessary to remand the RCOE and Spectram files for further consideration
by USAC/SLD since it is already clear that Spectrum is the sole party responsible for the
valuation.

1. Spectrum Admits They Were the Party Responsible for Calculating
the Fair Market Value of Trade-In Equipment

There is no dispute that Spectrum calculated the fair market value .of all trade-in
equipment at issue and represented to RCOE how this ‘would determine RCOE'’s ‘obligations
under the E-Rate Program. In fact, to support its argument that it was in the best position to

RVPUBIRMGI692841.5 9
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make such a determination, it has -asserted before USAC that: ‘i&‘pechum, based upon its
considerable expertise in the ‘purchase and sale .of new and used technology equipment,
calculated the fair market value of Riverside’s trade-in equipment as of March 1999.” (Exhibit
“G” at 1). Spectrum may have a fairargument that the SLD and USAC exceeded their authority
when they established a SLD Program rule regarding the timing of fair market valuations for
trade-in equipment to E-Rate servioes that were provided years -earlier, however, this does not
change the fact that Spectriim was the party responsible for calculating the value of the trade-in
equipment, which is the only issue for remand.

Spectrum’s own factual assertions, in both of its :appeals, demonstrate that it is the
responsible party in this matter. Spectrum admitted that it calculated the fair market value of
RCOE’s equipment based ‘upan ‘its previous experience .and has also argued that Spectrum’s
valuation of the equipment at the time the parties entered iato their agreement in March of 1999
was subsequenily substantiated by an independent third-party appraisal. (See Exhibit “G” ati, 4,
6.7, 9, 10, 19; see also Extibit “E” at 2, 3, 5, 6, 8, 9). These direct admissions are significant as
TUSACL’s sole reason for seeking recovery of allegedly erroneous disbursed monies is due to the
timing -of the valuation.

‘Spectrum has also freely stated that its fair market valuation created the best proposal for
RCOE. As an experiénced technology service provider, Spectrum assisted the districts in
determining what technology was required, provided pricing for that technology as a California’s
Multiple Award Schedule (CMAS) vendor, and provided what it represented to be the fair
market value of all trade-in equipment. |

Given the very short time frame available to :proceed with the project for the school
districts, RCOE and the school districts relied en Spectrum’s experience implementing the
district’s technology goals, awareness of the district’s existing technology, knowledge of the fair

market value of that technology, and evaluation of dishict‘nee&s regarding upgrades. Spectrum
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was selected by RCOE to be the service provider in part due to Spectrum’s counse] that the
schooi districts could trade-in, and Spectrum would accept existing equipment for the new
equipment, and that based upen the fair market value thgy«ﬂetermmed. such trade-ins would meet
some or all of their tequired 33% matoh obligation. '
RCOE also relied on Spectrum’s knowledge and representations as to the vatue of the
trade-in equipment when they made their ultimate decisions as to what new equipment to
purchase and when they determined the additional funding, if any, that was necessary to secure
that equipment. Finally, RCOE relied on the information provided by Spectrum in preparing the
applicationion behalf of the school districts and tepresenting that the school distrists had secured
access toall resources necessary to pay the discounted charges foreligible services.
2. USAC Has Already Considered Spectrum’s Arguments Supporting its
Positionas to Why Spectram’s Fair Market Value Calculation shonld
be upheld '
~ The request for remand, set forth in DA Order No. 05-498, is not necessary with respect

to the present case because USAC has already been afforded an opportunity to pass on the jssae
of which party is responsible in this case. USAC’s decision firmly rejects all of Spectrum’s
arguments and found that Spectrum was the responsible party. Specifically, USAC has already
evaluated the merits of Spectrum’s arguments and concluded that Spﬁctmm violated the IJSAC
Program rule that the ‘valuation of trade-in equipment must be based on the fair market value of
the equipment, and that the valuation date should be the date the service provider took possession
of the equipment, but not earlier than the beginning -of the fund year. (Exhibit “A”). USAC
concluded that Spectrum violated this rule because Spectrum valued the trade-in eq.uipmem prior
to the commencement of the funding year and prior 1o the time Spectrum took possession of the
equipment. (See Exhibit "B"_j.

The Administrator’s Decision carefully considered the arguments advanced by Spectrum,
including the following: (1) Spectrum’s assertion that “the SLD determination in this matter is
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misguided and SLD should cease its attempt to recover funds disbursed™ (2) Spectrum’s
argument stating “that it is inherently unfair to seek tecovery from Spectrum for an incorrect
dsfcm'linaﬁan of the valuation date because no program ru]a of PCC guidance on this issne
existed at the time the tramsaction occurred”; (3) Specﬂum‘s assertion that “although the
independent appraisal Spectrum provided did valus equipment in the amounts indicated in the
[Récovery of Erroneously Disbursed Funds] Letter, this appm:sa.l is ‘not more -antheritative that
Spectrum’s opinion because Spectraum had first hand knowledge of the actual pieces of
equipment in question”; and{4) Spectrunt’s further claim that “the [independent} appraisal is less
reliable than Spectrum’s opinion 4t the fime it received the eguipment because ‘the appraisal is
based upon information that is almost four years old” (See Exhibit “B”). The Administrator
cited to all of these arguments, its review of the appeal letter and Televant -documentation, and
still found that the facts supported the SLD’s decision to seek recovery for the subject funds.
dd.).

After considering these arguments, the Administrator still reasoned that Spectrum’s
valuation date viplated the Fmgram .rule_, as “the trade-in amount was based -on the value of the
eguipment at the time of the contract, which was before the start of the funding year and several
mouths before Speéctrum was set 10 take possession -of the equipment.” (Exhibit “B”). Further,
the deoision also pointed out that “although the agreement was executed in March 1999, the
equipment was not transfetred until after the start of the Funding Year” {Id.) The Administrator
concluded that “it [was] appropriate for SLD to value the equipment as of July 1, 1999.” (1d.)
The Administrator also emphasized ‘that USAC must male an effort to ensure that there is “ro
waste, fraud and abuse.” (Id.)

3. The only entity addressed by the USAC/SLD was Spectrum.

RCOE finds it significant that this decision, was the only response provided to the letters

of appeal, filed by RCOE and ‘Spectrum, separately, on December 2, 2003, (See Exdribits “D”
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and “E”), and that the decision wes only addressed to Spectrum’s legal counsel, Pierre
Pendergrass, with B courtesy copy was provided to both RCOE and RCOE’s legal counsel.
(Exhibit “B”.) | |

ROOE, however, il net simgly rely on the holding provided in i Admitisyator’s
Decision. Upon receipt of the Administrator’s Decision, RCOE’s legal counsel contacted a
USAC attorney to confirm UUSAC’s pesition that it would not seek recovery from RCOE because
it had determined Spectrum to be the responsible party, and whether RCOE would be required to
participate in any further appeals. {Gonzales Decl. § 2.) RCOE was informed by a USAC
attorney that RCOE’s December 2, 2003 letter was not considered a frue “appeal” as it had
requested confirmation that recovery would be sought solely from Spectrum. (Id.; see :also
Exhibit “B” at pp. 2:and 7) Moreover, the USAC attoiney stated that JSAC would not provide a
decision letter to RCOE. {Id) Thus, while USAC had the opportunity to review a letter of
appeal from Spectrum, as well as RCOE, it determined that its ruling would apply to Spectrum as
the responsible party. This decision-effectively dismissed RCOE from the dispute.

4. The Clarification Set forth in the Schools and Libraries Fourth
Report and Order Does Not Alter USAC’s Previous Conclusion that
Spectrum is the Responsible Party in this Matter.

Through Order DA 05-498, the Telecommunications Access Policy Division remanded
RCOE File No. SLD-148309 and Spectrum <Communications Cabling Systems, Inec.
{“Spectrum™), File No. SLD-148309, since USAC ‘may now consider the fact that recovery of
scheols and libraries funds disbursed in violation of an applicable statute or rule can be spught
from schools and libraries. However while the Fourth Report and Order clarifies ‘this with more
specificity, such a policy is essentially just an extension of USAC’s practice already in -egistcncc
of holding the ‘party that has committed the statutory or rule violation be responsible. For
example, when USAC has found that a school district has not followed the required competitive
bidding processes, or has failed to make a bona fide request for ‘services, or has failed in its
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responsibility to ensure that the service provider it had contracted with was indeed a
telecommunications provider whose status as a telecommunications provider would be
appropriately reflected in its application materials, then in those situations, schools districtscan
be denied funding becanse specifically they have violated the rule requiring such a process to be
followed.™

None of these potential rule violations for which school districts are responsible are
currently before the USAC. Here again, the only rule at issue is SLD’s Program rule that trade-
in erpripment must be valued at the time the.equipment changed hapds or.on the first-date of the
applicable E-Rate fanding year. RCOE had no involvement with the determination of the fair
market value, :as this-was within the sole responsibility of Spectrum.
IV. CONCLUSION

For these reasons, RCOE respectfully requests that the FCC reverse DA 05-498 and find
that, Specmna;s own contentions on appeal as well as the USAC Administrator’s mllécﬁwaéiy

have already determined that Spectrum was the ;par‘ty.:responm'blc for the rule violation at issue.

Dated: April 26, 2605 BEST BEST & KRIEGERLLP

R0

JohnlE. Brown 7 U
Cathy 'S. Holmes '

Rina M. Gonzdles

Attorneys for Riverside: County
Office of Education

M“See Request for Review of the Decision of the Universal Service Administrator by Penn Hills
School District Pittsburgh, Pennsylvania, Federal-State Joint Board on Universal Service,
Changes 1o the Board of Directors of the National Exchange Carrier Association, Inc., File No.
SLD 174801, :CC Docket Nos. 96-45.and-97-21, Order, DA 02-85 {rel. January 14, 2002). See
also Reguest for Review of Decisions of the Universal Service Administtator by MasterMind
Internet Services, Inc., Federal-State Joint Board on Universal Service, SPIN-143006149, CC
Docket No. 96-45, Order, FCC 00-167, (rel. May 23, 2000).
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Price, John.

From: Ed Falkowitz {efalkowﬂz@unwe:salsemce org]
ot llnmi-uu Il:ﬂ-h ﬂa 2003 7T 56 AM
To: ‘Price, Jahn' :

Ce: Robert Rivera; George McDonald
Sub]ect: Riverside (Ben 143743) FY 1999 - Equipment Traded-ln

ag

We have received guidance from Lhe FCC'regarding trade-in values. Theirgwdance is that the presumption is that equipment
traded-in had a useful life of 3.years when originally purchased and that.thg value of the equipment declines Inastraight line .
basks. This is a rebuttable presumption and SLD is to consider evidence tojsupport a different fair marke( value. In-the case of .
the equipment purchased by Riverside County ( BEN 143743) for funding year 1999, this guidance is analyzed on the attached
spreadsheet. 1 woukd appreciate your review of the attached. Let me. know in the'next couple of days if you have any. comment
on the analysis, Also, let me know if you have any additional evidence to. support the fair market value of the equipment other,

than what you have already supplied.

Thanks.

Ed Falkawitz
Schoals and leranes Division ~

Phone: 202-263-1620
Fax: 202-776-0080
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