CTA

¢ The Wireless Association™ Expanding the Wireless Frontier

September 22, 2009

Via Electronic Filing

Marlene H. Dortch

Secretary

Federal Communications Commission
445 Twelfth Street, S.W.

Washington, DC 20554

Re:  Written £x Parte Presentation, WT Docket No. 08-165

Dear Ms. Dortch:

Pursuant to the September 22, 2009 request of the Wireless Telecommunications
Bureau Staff, please find attached a copy of a September 11, 2009 email accompanying a
federal tower siting decision and CTIA’s comments filed in response to the National
Telecommunications and Information Administration’s Notice of Inquiry Concerning
Implementation of the Commercial Spectrum Enhancement Act.

Pursuant to Section 1.1206 of the Commission’s rules, a copy of this letter and
referenced email and attachments are being filed via ECFS with your office. Please do
not hesitate to contact the undersigned with any questions.

Sincerely,
/s/ Brian M. Josef
Brian M. Josef
CcC: Ruth Milkman
Jim Schlichting

Jane Jackson
Angela Kronenberg

1400 16th Street, NW  Suite 600 Washington, DC 20036  Main 202.785.0081  Fax 202.785.0721 www.clia.org
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Brian Josef

From: Brian Josef

Sent: Friday, September 11, 2009 12:08 PM

To: Ruth.Milkman@fcc.gov; jim.schlichting@fcc.gov; Jane.Jackson@fcc.gov
Cc: Christopher Guttman-McCabe |
Subject: Additional Follow-up from CTIA Ex Parte Meeting

Attachments: Decision - Judge McMaho 8-31-09.pdf;, 090821 - CTIA NTIA CSEA Comments FILED.pdf

Ruth, Jim and Jane:

Per your request during our meeting, please find attached copies of (1) the Omnipoint v. LaGrange tower siting
decision out of the Southern District of New York; and (2) CTIA's comments in response to NTIA's Notice of
Inquiry Concerning Implementation of the Commercial Spectrum Enhancement Act {CSEA).

The Omnipoint v. LaGrange decision was cited by T-Mobile in its declaration to the FCC on the shot-clock piece
and highlighted in CTIA’s reply comments. The LaGrange matter — T-Mobile's six year attempt to fill a coverage
gap that involved collocating on an existing tower — has now been decided in T-Mobile’s favor. In rendering the
decision, the judge issued a permanent injunction directing the Town to issue all necessary approvals to permit
the installation of T-Mobile's equipment within 80 days. We view the decision as fitting squarely within the
considerations raised in the shot-clock petition.

In its comments to NTIA concerning the CSEA, CTIA recommended that NTIA assume a greater role coordinating
Federal agency interests in future relocations under the CSEA. CTIA aiso suggested that taking concrete steps
that yield greater information, transparency, and coordination between Federal and private entities will benefit all
CSEA stakeholders.

Please let me know if you have any questions regarding these matters.

Regards,

Brian

From: Brian Josef

Sent: Friday, September 11, 2009 11:42 AM

To: Ruth.Milkman@fcc.gov; jim.schlichting@fcc.gov; Jane.Jackson@fcc.gov; Charles Mathias;
Matthew.Nodine@fcc.gov; Kevin.Holmes@fcc.gov; Aaron.Goldberger@fcc.gov; Walt Strack
Subject: Follow-up from CTIA Ex Parte Meeting

All:

Thank you again for taking the time to meet with CTIA to discuss the evolving wireless ecosystem and the value,
innovative services and unigue characteristics of mobile wireless broadband being delivered to consumers.
Attached please find a copy of the letter CTIA filed last night memorializing our meeting and an electronic copy of
the Powerpoint presentation used during the meeting.

If you have any questions or we can provide you with any other materials, please don't hesitate to contact us.
Regards,
Brian

Brian M. Josef

9/22/2009



Director, Regulatory Affairs
CTIA-The Wireless Association®

Expanding the Wireless Frontier
1400 16th Street, NW Suite 600
Washington, DC 20036

www.ctig.org
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Mobile: 202.445.6000 Fax: 202.736.3685
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK DS SDNY
: DOCUMENT
OMNIPOINT COMMUNICATIONS, INC., ELECTRONICALLY FILED
d/b/a T-MOBILE, AND DOC &
OMNIPOINT NY MTA LICENSE, LLC, | |lpaTE i o 8130
Plaintiffs,
-against- 08 Civ. 2201 (CM)(GAY)
TOWN OF LAGRANGE,

TOWN OF LAGRANGE ZONING BOARD

OF APPEALS, TOWN OF LAGRANGE PLANNING
BOARD, AND TOWN OF LAGRANGE ZONING
AND BUILDING DEPARTMENT,

Defendants.

X

DECISION AND ORDER GRANTING IN SUBSTANTIAL PART AND
DENYING IN ONE PART PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY
JUDGMENT AND DENYING IN SUBSTANTIAL PART AND GRANTING
IN ONE PART DEFENDANTS’ CROSS-MOTION FOR SUMMARY JUDGMENT
AND DIRECTING THE ENTRY OF A PERMANENT INJUNCTION

McMahon, J.:

Under the Telecommunications Act of 1996, 110 Stat. 56, 4'7 U.S.C. § 332 (hereinafter
“TCA™), Congress expressed a desire to provide “for a pro-competitivé, de-regulatory national
policy framework designed to accelerate rapidly private sector deﬁloyr;lent of advanced
telecommunications and information technologies and services. . . by opening all
telecommunications markets to competition.” Cellular Tel Co. v. .“Tmfvn of Oyster Bay, 166 F.3d
490, 493 (2d Cir. 1999) (citing FL.R. Conf. Rep. No. 104-458 at 11_3’ {1996). In furtherance of
this goal, Congress added a subsection to the National Wireless Telecommunications Siting

Policy, 47 U.S.C. § 332(c)(7)(A), which imposes limits on a state or local government’s
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decisions regarding the locatipn, construction and modification of personal wireless facilities.
Id. Although the TCA preserves traditional local zoning authority over the siting of wireless
facilities, 47 U.S.C. § 332(c)(7)(A), “the method by which siting decisions are made is now
subject to judicial oversight. Therefore, denials subject to the TCA are reviewed by [a] court
more closely” than are other types of zoning decisions, to which federal courts generally accord
great deference. 7d.

Plaintiffs Omnipoint Communications, Inc., d/b/a T-Mobile, and Omnipoint NY MTA
License, LLC (collectively, “T-Mcbile”) have been attempting for some six years to fill a
significant coverage gap in the Town éf LaGrange. The Town has a long history of hostility to
cell phone providers within its borders; the very cell tower on which plaintiffs having been trying
(for five years) to co-locate the equipment that would fill the coverage gap was constructed only
after a long court battle and pursuant to an order of this court (B‘rieant'-; J). According to
plaintiffs, Defendants Town of LaGrange, Town of LaGrange Zoning Board of Appeals (the
“ZBA™), Town of LaGrange Planning Board (the “Planning Board’_’), and Town of LaGrange
Planning, Zoning and Building Department (the “Building Departme'r;t;’) (collectively referred to
as the “Town”)—have done everything in their power to prevent T-Mobile from co-locating on
the existing tower (known as the ATC Tower), even though LaGré.ngé"s Zoning Code expresses
a preference for “collocation” (the Town’s spelling) over other siting ;;olutions. Plaintiffs sue
seeking an injunction to compel the Town to let it place its antennas on the ATC Tower.

Both sides have moved for partial summary judgment: plaihtiffs seek a declaration that
the Town Defendants, particularly the ZBA, are in violation of theTCA and of New York state

law; Defendants seek dismissal of some, but not all, of the claims_'a'ss'erted against them.
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For the reasons set forth below, plaintiffs’ motion is grantea except msofar as they seek
summary judgment'on the Ninth Cause of Action; defendants’ motion: is denied in all respects
except insofar as they seek dismissal of the Ninth Cause of Action:

A permanent injunction directing the Town of LaGrange and» afly and all agencies, boards
and authorities acting on its behalf to issue all necessary orders such thiat T-Mobile’s equipment
can be in service within 90 days will issue as soon as plaintiffs submit’g form of order and
defendants have an opportunity to comment on it.

STATUTORY SCHEME

The TCA limits state and local regulation “of the placement, construction, and
modification of personal wireless service facilities.” 47 U.S.C. § 352((_:)(7)(B). Such regulation
“(I) shall not unreasonably discriminate among providers of functi.c"mall.y equivalent services, and
(1) shall not prohibit or have the effect of prohibiting the provisic.m 'of personal wireless
services.” 47 U.S.C. § 332(c){7)B)(). Further, state and local goﬁémﬁent may not deny an
application except in a written decision “supported by substantial eifid_éncc contained in a written

record.” 47 U.S.C. § 332(c)(7)(B)(iii).

THE ADMINISTRATIVE RECORD
T-Mobile and the Town have agreed on the contents of the' adrhinistrative record that
existed during the consideration of T-Mobile’s collocation appIicatic_)ﬁ:, a copy of which has been

jointly submitted by the parties. The Court will refer to that submission in this opinion.'

! In the chambers file that the Court received from the statf of the late Hon. William C.
Conner (upon whose death | took over this matter), there is a dehors the record submission,
consisting of a binder full of letters written directly to Judge Conner from townspeople in La
Grange. They appear on the Court’s Docket Sheet as #43. :

I do not know whether counsel for defendants submitted the'letters or whether a group of
citizens simply took it upon themselves to do so. However, whoever sent these letters clearly

3
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STATEMENT OF FACTS

The Code of the Town of LaGrange

Section 240-49 of the Code of the Town of LaGrange (the “Town Code”) governs the
siting and design of Wireless Communications Towers and Facilities. See LaGrange, N.Y.,
Town Code ch. 240, art. IV, § 240-49.

Section 240-49 expressly states that its purpose, among others, is to “[m]inimize the total
number of communications towers located within the Town.” /d at § 240-49(A)(2). In addition,
with respect to “Siting,” Section 240-49 provides:

Communications facilities shall be sited, to the maximum extent
feasible, on existing tall structures such as utility poles, silos,
buildings, church steeples, water tanks, and the like: Applicants
~must demonstrate exhaustion of all reasonable efforts to site
facilities on existing structures before approval shal! be granted to
construct a new communications tower, A
Id at § 240-49(F) (emphasis added). Section 240-49 also includes a sub-section entitled

“Collocation,” which states:

(a) All wireless communications facility structures should be of a
type and design that will maximize collocations;,

(b) Collocation is required of a communications facility unless the
applicant has provided clear and convincing eviderice that:

[1] There are no other usable existing structures in'service area.
[2] Collocation does not achieve the minimum reasonable
technical needs of the proposed facility.

does not understand the role of the courts in our American system of government. The letters are
not part of the record of proceedings that this Court is empowered to review. Rather, they are a
naked attempt to lobby a judge in hopes of obtaining a favorable decision. Once I glanced at a
few of the letters and apprehended the nature of the submission, the Court ceased reading them,
because it would not be appropriate to consider them in reaching my decision. That decision is
predicated entirely on the law and the administrative record, not on citizen pressure.

4
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[3] Structural or other engineering limitations, absent
reasonable refurbishment, are clearly demonstrated to be
prohibitive to the proposed facility.

[4] After demonstrated thorough and good faith efforts, the
applicant is unable to secure permission from another
facility or structure owner to collocate.

Id at § 240-49(G)(10) (emphasis added).

As the foregoing provisions make clear, the Town Code requires co-location of wireless
services facilities in nearly every instance. An applicant may seek th_e.:' installation of its facilities
on something other than an existing structure only after overcoming significant hurdles.

There is a second provision of the Zoning Code that appliea; to; wireless communications
facilities. Section 240-49(G)(5)(b) prohibits “all communications facilities. . . . within 500 feet
of any occupied residential dwelling unless expressly permitted, in writing, by all inhabitants of
the dwelling within a radius of 500 feet of the proposed communication facility.” A “wireless
communications facility” is, “A term intended to include all of the \_}.arious facilities that provide
communications services, including tower, antenna, and any accessory structures or equipment
designed and constructed for use by a commercial provider of such scr_i/ices.” Town Code §240-
112. This provision—clearly intended to stop the construction of .wiféless facilities in as much
of LaGrange as possible (perhaps in the entire town)}—literally requires an applicant to obtain
even the signatures of children (some of whom may not be able ts_-.v-rri_.te), or else to receive a
variance from the ZBA. -

The broad definition of “wireless communications faci_lity"’ -in;:Iudcs the antennas that the
plaintiffs wish to install on the ACT Tower.

The ACT Tower and Judge Brieant’s Order

This proceeding is not the first in which LaGrange has gone h_éad to head with a wireless

service provider. OmniAmerica Towers, Inc., a subsidiary of ATC_‘, and Nextel (a competitor of
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T-Mobile) were forced to sue the Town after the Town denied their application for the
installation of a new wireless services facility in LaGrange. ATC and Nextel had proposed to
replace an existing radio tower located at _20 Vervalen Drive, on which Nextel was renting space,
with a new tower on the same premises. Nextel/ of N.Y., Inc. v. Town:of LaGrange, 02-civ-4260
(CLB) (S.D.N.Y. filed June 6, 2002).

This lawsuit was eventually settled by order of this court dated J anuary 23, 2004. (R. 76-
79.) The settlement provided, in pertinent part, that Nextel could construct a new monopole not
to exceed 150 feet in height on the Vervalen site. The key paragraph of Judge Brieant’s order for
present purposes provides as follows:

The New Tower and the Nextel Facility shall be deemed to be legal

conforming uses and structures [under the Town’s Zoning Code].

However, any future modifications or additions to the New Monopole or

the Nextel Facility shall comply with any existing Town Zoning Code;

provided however nothing in this paragraph shall be deemed a waiver of

the rights of any part or a prohibition to challenge any law, code or

regulation or decisions rendered there under, with respect to any future

modification of additions. o

(R. 78 4.)

The wording of this paragraph insured that the settiement éipp‘li_cd only to Nextel’s
installation, leaving the Town free to fight another day against any qutel competitors who
might wish to comply with Town law by co-locating wireless comrhunications facilities on the
ATC Tower. I have no doubt that Nextel was quite content with this outcome, for business
reasons of its own.

Against that background, the Court examines the record in this case.

The Town’s Processing and Denial of T-Mobile’s Application.

T-Mobile is a telecommunications company providing “‘commercial mobile services,”

“personal wireless services,” “commercial mobile radio services,” and “personal

6
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communications services” as those terms are defined and commonly used in the TCA and in the
rules, regulations and orders of the Federal Communications Commission (“FCC”) promulgated
pursuant thereto. T-Mobile operates a national wireless network p‘hrsuant to FCC licenses that it

holds for areas including Dutchess County and the Town of LaGrf;mgc . [R.402.]

%

T-Mobile provides its services in the Town of LaGrangé using wireless services facilities,
which include base stations, antennas and the ancillary equipment'ﬁecessary to send and receive
wireless signals. [R. 401.] These facilities are necessary to perm_i.t'T-Mobile to provide coverage
throughout a particular geographic area. [R. 401.] Wireless calls are handed off from one cell
site to another as a user moves through the service area. [R. 401 .]‘:‘-Gaps in coverage can create
“gaps in service” where wireless calls cannot be initiated or rcceiv;ed and where a wireless call in
progress will be dropped. [R.401.] Such gaps pose significant pr;)blems for wireless carriers in
terms of the ability to market their services, customer goodwill, and even the satisfaction of
minimum coverage requirements established by FCC regulations. [R; 401.] Given that many -
emergency first responder organizations rely upon wireless comml-mications, any gaps in service

also pose a public safety risk. [R. 401-402.]

At present, and for the last several years, T-Mobile has a “'fi'rel;e.ss services gap that exists
over a 3.5-mile area along State Route 55 in the Town of LaGrang-f:. (R. 402, 561.] T-Mobiie
sought to close this gap in accordance with the terms of its FCC lic:_ens._.e through the installation
of an additional wireless services facility. |

On November 25, 2003, T-Mobile éttended a pre-application n:1eeting with the Town of
LaGrange Planning, Zoning, and Building Department (the “Builglihg_Departmcnt“) to discuss
the wireless services gap and the available opportunities to close the g;';.p by the installation of a

new wireless services facility. [R. 1.] At that time, T-Mobile considered three potential options:
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(1) collocation of antennas on a now-existing 150-foot monopole tower owned by American
Tower Company (“ATC”)} and located at 20 Vervalen Drive in the Tovyn of LaGrange (the “ATC
Site™); (2) construction of a new tower located at the Redl Salvage Yard at 2 Sedgewick Road in
Poughkeepsie (the “Redl Site™); and (3) collocation of antennas on a Consolidated Edison
transmission tower (the “ConEd Site™). [R. 44.]

T-Mobile’s initial technical analysis, performed by radie frequency engineers employed
by T-Mobile using advanced scientific communications equipment, determined that collocation
of antennas at the ATC Site or construction of a tower at the Redl Site would eliminate much of
the gap and provide adequate and reliable coverage to the subject cell: [R. 43-44.] T-Mobile’s
initial technical analysis further determined that antennas at the Cc;nEd Site would not provide
the coverage necessary to eliminate the service gap. [R. 44.] |

At the time T-Mobile undertook its initial technical analysis, the Nextel litigation
discussed above was pending and had been pending for some time. Ra_ther than tie its fate to a
dispute over whose duration it had no control, T-Mobile made an in'ifiél decision to apply for
permission to build its own tower on the Redl Site.

On or about December 30, 2003, T-Mobile submitted an application to the Building
Department, requesting all necessary approvals and permits to constr;ct a new monopole tower
at the Redl Site, on which T-Mobile had acquired lease rights, Witi‘l' :T'-'Mobile antennas to be
located at a centerline height of 140 feet on the monopole tower (;Ehe “Red] Site Application™).

[R. 15-70, 44.]
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T-Mobile’s Redl Site Application was supported by a 1987 vaﬁance issued by the ZBA,
which allowed for the construction of a single 200-foot antenna® at the’Red] Site (the “1987
Variance?). [R. 33-36.] However, at an April 20, 2004 meeting of thg Town of LaGrange
Planning Board (the “Planning Board™) concerning the Redl Site Ap}-)l.'ication, T-Mobile was
informed that its application to attach an antenna to any such tower w'g'_uld also require (among
other things) either the signatures of all residents of homes within 5,(').0".-feet of its antennas or a
separate variance from compliance with o Section 240-49(G)(5)(b) of,'the Zoning Code. [R. 89.]

By that time, the Nextel lawsuit had settled. Once T-Mobile ié,émed of the settlement,
and the fact that installation of a 150-foot monopole tower at the ATC ;Site (the “ATC Tower™)
was authorized and “deemed to be [a] legal conforming use[] and s{tru‘cturef],” [R. 76-79.], it
decided that the better part of valor was to table the Redl Site Applicat:ion and instead seek to co-
locate on the ATC Tower. This decision appeared wise in view oi:—.'(a);-'.the ATC Order; (b) the
Town’s stated goal to minimize the number of communications to{a'fér.:s.; (c) the Town’s clear
mandate for the co-location on existing structures; (d) the T('an’s. féqﬁirement that an applicant
exhaust all reasonable efforts to co-locate on existing structures; () ‘;h'_e Town’s announcement
that the installation of antennas at the Redl Site would require yet.'anc%thcr variance; and (f) T-
Mobile’s technical analysis, which found that antennas at a centerliné.iheight of 138 feet on the
ATC Tower would eliminate much of its service gap in the area and _j;}'ovide adequate and

reliable wireless coverage to the subject cell. [R. 89, 166.] -

? The antenna approved by the 1987 Variance was never built. [R‘.--SQ_':.] I am assuming that the
Redl site is actually located in LaGrange (albeit, perhaps, with a Poughkeepsie address);
otherwise, I cannot account for the fact that the record places the Red] site in Poughkeepsie.

9
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T-Mobile negotiated a lease to collocate antennas at the ATC S._.ite and began preparing
the documents required fo support a collocation application to the 'l:own. Needless to say, all this
activity took time—about a year, to be precise, |

On or about May 20, 2005, T-Mobile formally withdrew the R;:dl Site Application and
submitted a new application requesting a special use permit and site planlapproval from the
Planning Board to collocate antennas on the ATC Tower. [R. 167;222.] On July 5, 2005,
T-Mobile attended a Planning Board workshop session to discuss its application, but was told
that the application could not (and therefore would not) proceed u;ntil such time as an old unused
radio tower on the premises was removed and a fence constructed by ATC/Nextel pursuant to the
terms of the ATC Order. [R. 241.] Needless to say, that, too, took time.

On December 20, 2005, followfng removal of the unused ré’dib tower, T-Mobile attended
a Planning Board meeting to discuss its Collocation Application, -T-he.; Planning Board set a
public hearing date for January 17, 2006. [R. 262.] ‘

On or about January 12, 2006, T-Mobile submitted a structpfai .analysis for the ATC Site
to the Building Department, indicating that the ATC Tower could support the T-Mobile
antennas, and a radio frequency compliance report, indicating that ']}‘i\'/lobi]e’s installation would
be in compliance with the applicable FCC rules and regulations .r-eg'ar‘ding emissions. [R. 294-
318.] Of particular importance, the undisputed evidence shows tha’E’t'he proposed installation
meets FTC emissions standards, [R. 317-318]. .

On January 17, 2006, T-Mobile appeared before the Planmng "El}oard for a public hearing
to discuss its application. [R. 330-333.] As has occurred in every'-__éng: of these situations that
have come before this Court (and there have been quite a few), pﬁg:lié--.comment focused on

alleged concemns regarding health effects of cell towers, even ﬂ]O.l.l_éH Congress has expressly

H
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provided that such concerns my not be taken into account by publsié‘o'fﬁcials in rendering siting
decisions if a proposed installation meets FTC emissions standards—which this one does. The
citizens of LaGrange also expressed extreme displeasure over the settiement of the ATC
Litigation, the visual impact of the ATC Tower, the fall down area of the ATC Tower,
maintenance concerns with the ATC Tower, and perceived non-co_r.npliance issues with the ATC
Tower concerning the ATC Order and the Town’s Code. [R. 330;.333.] None of this had
anything to do with T-Mobile or its application, except insofar as 1t demonstrate widespread
local hostility to any cell tower or cellular equipment located anyWheré in the Town.

In response to public comment on the purported health effects associated with cell
towers, Planning Board Chairman John Brewster confirmed that the issue had come up before
and that it concerned him. [R. 332.]> However, Mr, Brewster ackanledged that the Planning
Board could not deny T-Mobile’s application “if it meets the code.” [R. 332.]

On or about April 3, 2006, T-Mobile received a letter fromiy the Building Department
outlining concerns with T-Mobile’s application, including the potential for other future
collocators on the ATC Tower and aesthetic concerns that might i.!'np'apt the character of the
neighborhood as a result of a fully collocated tower. The Building: Iné‘pector also advised T-
Mobile to apply for and obtain an area variance from Section 240-__49(G)(5)(b) of the Town’s
Code, because the tower on which T-Mobile’s proposed to install.'i;t.s' antennas was within 500
feet of occupied residences. [R. 358-36(.] T-Mobile did not ha\fe, E;I?d had no reasonable

prospect of obtaining, the signatures of ail the residents of those houses.

* The Court is not unsympathetic to the fact that long-term health effects of cell towers continue
to concern the citizens of every community. Redress, however, lies in convincing Congress to
allow local officials to consider health effects in their evaluation of cell provider applications,
even if FCC emissions standards are met. At present, iocal officials afe expressly barred from
worrying about health-related issues if—as is the case here—FCC standards for emissions are

met.

11
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On August 3, 2007—three and one half years after the settlement of the Nextel litigation
() —the Administrator of Planning and Zoning issued a Use Permit for Nextel to locate its
equipment on the ATC Tower. [R. 375.] Four days later, on or abm.lt- August 7, 2007, T-Mobile
submitted a letter to the Building Department asking to appear before the Planning Board for
continuation of its application. [R. 377.] |

On September 4, 2007, T-Mobile appeared before the Planning Board to re-present its
application. [R. 378.] During the meeting, the Planning Board and thé Director of the Building
Department encouraged T-Mobile to consider going back to Plan A a:ll'd build a new tower at the
Red! Site, rather than co-locate on the ATC Tower—this despite the fact that the Town’s Zoning
Code effectively required T-Mobile to co-locate rather than construct a new tower. [R.378.] In
addition, the Planning Board directed T-Mobile to make an applicétioﬁ to the ZBA for an area
variance, noting that T-Mobile’s proposed collocation on the ATQ.waer was within 500 feet of
residential dwellings and that variances were historically requiredj.for' other collocation
applications on existing tall structures under Section 240-49(G)(-5)_(bj.u. [R. 378.]

T-Mobile disagreed with the Town’s position that a variaﬁs:e_w_as necessary, in light of
the terms of the ATC Order and the fact that its antenna collgcation would not change the ATC
Tower setbacks. However, it made application (under protest) to ‘;he‘ZBA for an area variance
on or about September 25, 2007. [R. 378-449.] :

On November 5, 2007, T-Mobile appeared before the ZBA ‘It.' set forth its objections to
the requirement for a variance from Section 240-49(G)(5)(b), but. i'-eql‘lested in the alternative the
granting of the variance to allow collocation of its antennas on th.e’_AT:‘C Tower. [R. 470-475.]

During the public hearing, the ZBA read into the record lef;erg from the public objecting

to T-Mobile’s application based upon perceived health effects from cell towers (the forbidden

12
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consideration again), as well as generalized objections to the locétiion of the ATC Tower. [R.
459-463, 471.] Public comments made during the hearing again réﬁected the residents’
displeasure with the Town’s settlement of the ATC Litigation and ﬁle installation of the ATC
Tower. [R. 472-474.] ZBA member Joseph Zeidan stated that “a mistake had already been
made when the tower [at the ATC Site] went up in the first place; [the ZBA does not] want to
make another mistake.” [R. 473.]

At no time during the November 5, 2007 meeting did the ZEA address or discuss the
factors in Section 240-92(C)(2), all of which must be considered in determining a request for an
area variance. Nor did the ZBA address the demonstration made by T~Mobile in support of the
area variance. [R.470-475.] Instead, the ZBA adjourned the pub]ié hearing until such time as
the Planning Board issued a determination under the State Environmental Quality Review Act
(“SEQRA™). [R.475.] |

On January 22, 2008, T-Mobile appeared before the Planning Board for the scheduled
SEQRA public hearing. It presented photo simulations of the proiaoséd collocation at the ATC
Site. [R. 503-505, 525-532, 536-537.] T-Mobile’s presentation also included updated
propagation studies based on a company-wide upgrade of T-Mobile’s I:)ropagation modeling tool.
[R. 536-537.] The updated propagation studies re-affirmed the exiSte'qce of a wireless services
gap for T-Mobile that exists over a 3.5-mile area along Stéte Route 55-and in the Town of
LaGrange. [R. 536-537.] |

During the meeting, the Chairman of the Planning Board agﬁ_knowledged that, “The town
code requires that an applicant who is proposing to put cell panels up in the town has to
demonstrate to the board that co-locating on an existing tower car_u’iot work, in order to pursue

putting it on a new tower. [T-Mobile] has to apply for this on an c;',x‘is._tjng tower. [The ATC

13



Case 1:08-cv-02201-CM  Document 49  Filed 08/31/2009 Page 14 of 43

Tower] will work as well as [a] tower that hasn’t been built yet and sir_xce fthe Redl] tower has
not been built, in order for [T-Mobile] to apply for [a new tower] at ali, [T-Mobile] would have
to demonstrate that [the ATC Tower] won’t work, [but the ATC Tower] will work” for T-
Mobile. [R. 527.]

The Planning Board unanimously voted to approve a SEQRA Negative Declaration,
finding that T-Mobile’s project would not result in any significant adverse environmental
impacts and, among other things, noted that the proposed collocation would not: (1) materially
conflict with the community’s current plans and goals; (2) impair the character or quality of
important historical, archaeological, or aesthetic resources; or (3) create a hazard to human
health, .[R. 532, 592-595.]

On February 4, 2008, T-Mobile appeared before the ZBA and provided the Board with a
photo simulation for the proposed collocation at the ATC Site and;!"-[he revised propagation
studies. [R. 553-558.] During the meeting, T-Mobile also re-stat.e'f_:l. its position that a variance
from setbacks to residential structures should not be required, sincé T-Mobile was not changing
the ATC Tower’s setbacks, but merely adding antennas to the tower.” [R. 553.] The Building
Department had already received a letter from counsel for T-Mobi'ie, (i.ated January 18, 2008, in
which T-Mobile again asked the ZBA to (A) make a finding that né‘vlariance was in fact needed,
or if it could not to (B) grant the needed variance: . : A‘

(A)  Given the language in the January 23, 2004-'scourt order
settling the Nextel/OmniAmerica versus Town of LaGrange law
suit regarding the subject tower, and given that the proposed T-
Mobile collocation does not alter, in any way, the existing court
approved tower setbacks, is Zoning Code Section 240-49(G)(5)(b),

requiring a 500 foot setback to the nearest residential structure,
applicable to T-Mobile’s collocation application? -

4 As should be evident from my comment about the Town living tc;.' ﬁght another day, the Court
disagrees with T-Mobile’s position on the need for a variance. -
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(B) I 'the Zoning Board determines Section 240-49;(_6)(5)@) to
be applicable to T-Mobile’s application, we request the Zoning
Board grant the necessary setback variances to allow T-Mobile to
collocate antennas on the existing tower as collocation is required
by Town Zoning Code Section 240-49(G)(10).

[R. 520-523.]

The ZBA addressed the letter by flagrantly and deliberately misreading T-Mobile’s
request. It is, of course, the job of a Zoning Board of Appeals to det(.er.mine whether a Building
Inspector’s ruling that a variance is needed is correct. Town Law § 240.92 (Valk Aff. Ex. C).
The LaGrange Buildings Inspector had concluded that a variance was required; all T-Mobile did
was ask the ZBA to conclude that he had been incorrect. Nothing could fall more squarely
within the Board’s mandate. Nonetheless, the Bqard decided that it gb'uld not respond to T-
Mobile’s first request (that the Board conclude t}_1at no variance w;s n-eeded) because that would
require it to read Judge Brieant’s order. [R. 555.] The ZBA instead fécused its discussion on
whether a variance should be granted. [R. 557-558.]

During the public hearing portion of the meeting, public c.o'.-mrhent again focused on the
residents’ anger with the Town for settling the ATC Litigation, the public’s displeasure with the
location of the ATC Tower, the public’s concern over the ATC Tq.?ve.rfs setbacks and fall down
zone, and whether T-Mobile had a “hardship” that warranted the gf_én;ing of a variance. [R. 555-
557.] T-Mobile addressed the public concems by directing the ZBA to the previously submitted
structural analysis for the ATC Tower, which demonstrated that the‘ f'a-cility would support
T-Mobile’s antennas. [R. 555-557.] T-Mobile also referred the ngA?t'o the appropriate legal

standards for granting an area variance to a public utility. [R. 55,5';_557 .] “Hardship,” to the

extent relevant, was established by the existence of the coverage gap and the legal impossibility
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of filling it in any other manner, given the Zoning Code’s mandaté:;(as' noted by the Planning
Board Chairman) that no new tower could be built if co-location v{fgre feasible.
However, at the conclusion of the meeting, ZBA members tade the following
statements:
Mr. Johnson: There is a general requirement to try to co[l]locate
as much a possible but then there is a specific requirement for
people within 500 feet to give their approval to a communications
facility.
Ms. Swanson: 1 strongly believe in co[l]location, and think it is a
good use of resources, however, because in this case the tower’s
location is there because the court settlement, I do not believe the
court can take away the rights of the residents withifi 500 feet to
decide on new comniunications facilities which thisis,:it is not the
subject of the previous court case. I think it is too bad that another
tower will have to be built if they want to continue their operation
but I would have to vote to deny this based on the legahtles of the
situation.

[R.557.] Mr. Zeidan, as noted above, had already taken the position that the siting of the ATC

Tower had been a mistake, one that he did not support repeating. —

The ZBA then unanimously voted to deny T-Mobile’s req't:lest-._for a variance from
Section 240-49(G)(5)(b)—apparently on the ground that, by granting 4 variance from the
requirement that the signatures of residents within 500 feet be obtained, the Board would be
overriding the law, [R. 558.] No one present commented on the fact that any request for a
variance is a request to override the law—that is what a variance is. ;.

At no time during the February 4, 2008 meeting did the ZBA address or discuss any of
the factors specified in Section 240-92(C)(2), which-must be considered when determining an
area variance application. [R. 553-558.]

By letter dated February 6, 2008, T-Mobile was advised that the ZBA denied T-Mobile’s

request. The letter does not identify any basis or reason for the ZBA’S decmon [R.563.]
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PROCEDURAL HISTORY OF THIS LITIGATION

On March 5, 2008, T-Mobile filed the instant action. An amendéd complaint was filed on
April 8, 2008.

T-Mobile brought a total of ten separate claims—eight under the TCA and two under
state law. The federal claims seek a declaration that the TCA preempts -certain provisions of the
Town’s Zoning Code; that the ZBA’s decision denying T-Mobile’s application for a variance so
that it can co-locate on the ATC Tower is (1) not supported by substantial evidence, (2)
predicated on forbidden considerations (to wit, the purported environri;léntal effect of radio
frequency emissions), (3) effectively constitutes a denial of service, and (4) unlawful in that it
discriminates among service providers. The state law claims seek a declaration that T-Mobile
should not have had to file for a variance because the proposed use (éo-]ocation) was a
conforming use, as well as a declaration that the ZBA’s failure to grant the requested variance
was arbitrary and capricious in violation of Article 78 of the Civil Practice Law and Rules of the
State of New York and New York’s public necessity doctrine.

The Town answered the amended complaint, principally dényi_:ng all charges and seeking
dismissal of all claims.

As noted above, both sides moved for partial summary judgjm_ent in the summer of 2008.
Plaintiffs move for the entry of a mandatory injunction compell:ing Ihe Town Defendants to grant
all necessary approvals so that it can co-locate and close its coveragc; gap as soon as possible.
The Planning Board and Buildings Department argue that all claims a.g"ainst them should be
dismissed because they have not yet issued any final decision; all (i:éf;;ldants urge that this Court
should conclude that substantial evidence supported the ZBA’s v'arialgce decision and that the

decision neither rested on impermissible factors nor violated state law.

17



Case 1:08-cv-02201-CM  Document 49  Filed 08/31/2009 Page 18 of 43

The case was assigned to Judge Conner. It was reassigned to this Court upon Judge
Conner’s death in July 2009.

DISCUSSION

Before discussing the merits of the various motions and cross-motions, a word on who
are proper parties is in order.

Under Federal Rule of Civil Procedure 17(b), an entity is suable in federal court only if it
would be suable under the laws of the state where it was created. See Rowland v. Cal. Men's
Colony. Unit I Men’s Advisory Council, 506 U.S. 194, 214 (1993). Therefore, the law of New
York govemns which entities can be named as defendants in this case.

In New York, agencies of a municipality are not suable entities. The only proper
defendant in a lawsuit against an agency of a municipality is the municipality itself, not the
agency through which the municipality acted. This is so because, “Under New York law,
departments that are merely administrative arms of a municipality igave no separate legal ideﬁtity
apart from the municipality and therefore cannot be sued.” Santiﬁgo v. City of N.Y., No. 06-
15508, 2008 WL 2854261, at *3 (S.D.N.Y. July 21, 2008); See also, e.g., Fanelli v. Town of
Harrison, 46 F. Supp. 2d 254 (8.D.N.Y.1999); Baker v. Willett, 42 F._:S‘upp.Zd 192,197
(N.D.N.Y.1999); Manning v. County of Westchester, No. 93-3366, 1995 WL 12579 at *2
(S.D.N.Y. Jan. 5, 1995); Wilsonv. City of N.Y., 800 F. Supp. 1098, llél (E.D.N.Y.1992).

In this case, plaintiffs sued the Town of LaGrange, its Buil&iﬂgs Department, its Planning
Board and its Zoning Board of Appeals. The last three defendants jc;:re_:-sued only as municipal
entities; T-Mobile did not sue the individual members of those bdafds_:or the building inspector

himself.
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The various boards and departments have made arguments addressed to themselves as
separate entities; for example, the Buildings Department and the Planning Board have argued
that the entire complaint should be dismissed as against them becauseﬂthey have not taken any
final action with regard to T-Mobile’s collocation épplication.

However, such arguments need not be considered. For purposes of this lawsuit, the only
proper municipal party defendant is the Town of LaGrange, and the only question is whether an
injunction should issue against the Town (which would include all of its municipal entities).

A, A Variance Was In Fact Required Before T-Mobile Could Co-Locate

It seems counter-intuitive, as T-Mobile repeatedly states, that it should need to obtain a
variance from §240-49(G)(5)(b) before it can co-locate wireless antenna on a tower that (1) has
been declared to be a conforming use by order of this court, and (2) exists for the purpose of
providing cell phone carriers with a means of providing service to the iaublic.

Nonetheless, I agree with the Town that T-Mobile neededé variance before it could
install its antennas. .

The Nextel settlement was deliberately fashioned in a way t.hz;t.made the tower a
conforming use, and made Nextel’s placement of antennas thereon-é c:.onforming use, but that
subjected any further build-out to whatever zoning restrictions weré_, i-p-place at the time
application for permission to co-locate was made. The settlement order provides that “any new . .
. additions to the [ATC] monopole . . . shall comply with any exis_i'i'.ngi Town Zoning Code.” [R.
78.] For different reasons, neither Nextel nor the Town had any interest is making it easy for
other cell phone providers to enter or expand service in LaGrange.. S'o. the settlement they

reached gave Nextel what it was looking for, leaving in place whateﬁé:r impediments existed (or
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might later be implemented) to forestall, and perhaps deter, the next provider (and Nextel
competitor) from using the ATC Tower.

Paragraph 4 of the Order does state that new applicants an;, free to challenge any Town
la\;v or regulétion that might interfere with a future addition or modification to the ATC Tower.
But by affirmatively providing that new addition to the monopole ﬁad to comply with local
zoning regulations, my esteemed late colleague, Judge Brieant, ﬁade it quite clear that the only
“conforming uses” were the pole itself and Nextel’s initial instal-la;t.iog thereon. Even a future
aIteratio;l or expansion by Nextel is made subject to the Town’s Zénin-g Code!

The fact that all this seems counter-intuitive—especially in view of the Town Law that
requires co-location unless an applicant can demonstrate that biJil;iing a new facility will not
solve a coverage problem—does not much matter. The Nexte'l settlement plainly left for another
day (and, I am sorry to say, another judge) the resolution of all thésé: i-s;sues in relation to any new
application.

For that reason, plaintiffs’ motion for partial summary j udé:-me'xrlt on its Ninth Cause of
Action is denied and the Town’s cross-motion for partial sumniar)( ju;igment dismissing the
Ninth Cause of Action is granted. L

This particular disposition renders moot the ZBA’s applicéti;jq.to dismiss the Ninth
Cause of Action as against it on the ground that it lacked authority to 'z;nswer T-Mobile’s
question posed in its letter dated Januvary 18, 2008. :

‘We now move on to the rest of T-Mobile’s arguments—whi(;ﬂ;:have considerably more

force,
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B. The ZBA’s Denial of T-Mobile’s Application Violates Section 332(c)(7)
and Article 78 of the Civil Practice Law and Rules. :

1. The Town’s Denial of T-Mobile’s Application Vielates Section 332(c}7)(B)(iii).

Section 332(c)(7)(B)(iii) of the TCA states that “any decision'by a State or local
government or instrumentality thereof to deny a request to place, construct or modify personal
wireless service facilities shall be in writing and supported by substantial evidence contained in a
written record.” The ZBA’s denial of T-Mobile’s application for a variance, on the basis of 2
record that contains no discussion of the relevant issues and in a leﬁer that fails to articulate any
reason for denying the application, is not based on substantial evidence. It violates the TCA in
every possible way. And because it is not based on substantial eviderice, it also cannot withstand
review under Article 78 of New York’s Civil Practice Law and Rul-"‘es.-

(a) The Town Failed to Give Written Igé}z;‘ons Jor its Denial.

“The TCA requires a written decision to enable a reviewing-‘ court to analyze the zoning
authority’s rationale and to determine if the agency complied with the TCA’s requirements.”
:SBA Commc 'ns, Inc. v. Zoning Comm 'n of Franklin, 164 F. Supp. 2& 230, 290 (D. Conn. 2001)
(citing Western PCS II Corp. v. Extraterritorial Zoning Auth. of Sai;gt& .Fe, 957 F. Supp. 1230,
1236 (D.N.M. 1997)); see alse City of Rancho Palos Verdes v. Ab‘r_%n%s, 544 U.S. 113, 128
(2005) (Breyer, J., concurring) (“The statute requires local zoning_.BOZ;J_‘ds ... [to] give reasons
for denials ‘in writing.””); Cellular Tel. Co. v. Town of Oyster Bay,No 97 -641, 1998 U.S. Dist.
LEXIS 21500, at *16 (E.D.N.Y. June 17, 1998) (“[TThe substantia_i e_'_p_\l;'.idence test requires
governing bodies to produce a written decision, detailing the reasg:);}s.'_‘for the decision and the
evidence that led to the decision . . . .” (internal quotation marks Qf;aiﬁ'ed)). “If the written
decision does not set forth the zoning authority’s rationale, this grour_i._éi alone is sufficient to

quash the [zoning authority’s] decision.” Smart SMR of N. Y., Iné.:j{:: :QZom'ng Comm'n of
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Stratford, 995 F. Supp. 52, 56 (D. Conn. 1998) (internal quotation.max_;ks ornitted and alteration
in original).

In addition, “A local zoning authority must issue a decision in writing . . . linking its
conclusions to evidence in the record.” Omnipoint Comme 'ns, Inc. v. Planning & Zoning
Comm'n of Wallingford, 83 I. Supp. 2d 306, 309 (D. Conn. 2000); see also Sprint Spectrum L.P.
v. Town of N. Stonington, 12 F. Supp. 2d 247, 251 (D. Conn. 1998) (collecting cases).
“Otherwise, [a] court would have to wade through the record below in an attempt to discern the
[zoning authority’s] rationale.” Omnipoint Commc’ns, Inc. v. Planniﬁg & Zoning Comm'n of
Guilford, 156 F. Supp. 2d 212, 221 (D. Conn. 2001) (internal quotatiO'n marks omitted).

The ZBA’s denial of T-Mobile’s application, although written, failed to include any
articulated rationale or written reasons for the denial. [R. 563.] Instéaid, the letter merely
advised T-Mobile that its application had been denied, leaving it up to"the imagination of T-
Mobile (and this Court} to speculate as to why the ZBA chose to act as it did. The letter fails to
cite to any evidence in the record or to link that evidence to its rationale or reasoning for the
denial. [R. 563.] Indeed, since most of the record consists of coxﬁ?nétii’ts from the public—some
of which concerned matters that the ZBA was not legally permitted td.‘:rconsider, including the
purported negative health effects from emissions from the céll tower, ‘s"‘ee Smart SMR of New
York, Inc. v. Zoning Comm'n of Stratford, 995 F. Supp. 52, 58 (D. Cohn 1998); Sprint Spectrum
LP v. Town of Farmington, No. 3:97 CV 863, 1997 U.S. Dist, LEXIS 15832 at *13 (D. Conn.
Oct. 6, 1997) (citing H.R. Conf. Rep. No. 104-458)—it is entirely pos_s;ble that the Board
members were swayed to vote as they did by the sort of legally-im:pcnnissible considerations that

were the subject of many of the citizen comments they entertained. '
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The Town Defendants do not contest the irrefutable fact that the letter denying the
variance gave no reason for the decision. However, they argue that the ZBA did not violate the
TCA by declining to give reasons in its letter, since the “substantial ex:gidence” supporting its
decision can be gleaned from a review of the record.

This argument ignores the obvious. The law requires the ZBA to specify what its reasons
were so that no one has to parse a record and guess which of the things mentioned therein was
ultimately found persuasive. The Board did not do so; it thus violated.the law.

This alone is reason to grant T-Mobile’s motion for partial surl'imary judgment on its
Fifth Cause of Action and to deny the Town’s cross-motion for suxﬁméry Jjudgment dismissing
the Fifth Cause of Action. See SBA Commc'ns, Inc., 164 F. Supp.. 2dat 290; Cellco P 'ship v.
Town Plan & Zoning Comm’n of Farmington, 3 F. Supp. 2d 178, 184 (D. Conn. 1998).
However, there is no need to rely solely on a technicality to grant plaiﬁtiffs’ motion. A review of
the record that the Town urges the court to undertake reveals a more fundamental flaw—
absolutely nothing can be found in the administrative record to support the ZBA’s denial of the
variance.

(b) The Town’s Denial of T-Mobile sAppItcatran ‘Was Not Based on
Substantial Evidence.

The “substantial evidence” standard has been described as “less than a preponderance,
but more than a scintilla of evidence. ‘It means such relevant evidence as a reasonable mind

3%

might accept as adequate to support a conclusion.”” Omnipoint Comme 'ns, Inc. v. Common
Council of Peekskill, 202 F. Supp. 2d 210, 221 (S.D.N.Y. 2002) (quoting Universal Camera v.
NLRB, 340 U.S. 474, 477 (1951)). The standard is a deferential one. .Federal courts “may

neither engage in [their] own fact-finding nor supplant the [ ] Board’é_reasonable

determinations.” Town of Oyster Bay, 166 F.3d at 494, However, “denials subject to the TCA
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are reviewed by [a] court more closely than standard local zoning decisions,” /d. at 493, and “the
record should be viewed in its entirety, including evidence opposed to the Town’s view.” /d. at
494 (citing Am. Textile Mfr. Inst., Inc. v. Donovan, 452 U.S. 490, 523 (1981)).

Under New York law, “cellular telephone companies, such as [T-Mobile], are classified
as ‘public utilities’ for purposes of zoning applications.” Common Council of Peekskill, 202 F.
Supp. 2d at 222 (citations omitted). Therefore, “A zoning board of appeals has a narrower range
of discretion in dealing with special permit applications filed by utilities than is true in the case
of the generality of applications.” /4. The applicable standard was articulated by the New York
Court of Appeals in Consolidated Edison Co. v. Hoffman, 43 N.Y_.id 598, 611,403 N.Y.S.2d
193, 200 (1978), which concerned the showing that a public utiIit§ mpSt make under New York
law before a zoning board may grant a use variance. See also Cellular Tel. Co. v. Rosenberg, 82
N.Y.2d 364, 371, 604 N.Y.S.2d 895, 898 (1993} (applying the Co;g'sdlidated Edison test to
cellular telephone company’s application to build a new cellular s;i-t'e); Nextel of New York, Inc. v.
City of Mount Vernon, 361 F. Supp. 2d 336, 341 (S.D.N.Y. 2005).

Under the Consolidated Edison “public necessity” standard, a utility must show that (1)
its new construction “is a public necessity in that it is requirec—i to 1:encic.3r safe and adequate
service;” and (2) “there are compelling reasons, economic or otherwigp, which make it more
feasible” to build a new facility than to use “alternative sources of ﬁow_er such as may be
provided by other facilities.” Rosenberg, 82 N.Y.2d at 372, 604 N:Y.S.2d at 899. Put another
way, “a local board must evaluate a cellular telephone company’s:f;‘lpﬁ.lication for a variance on
the basis of whether the public utility has shown a need for its fac'i]-itiq's and whether the needs of
the broader public would be served by granting the variance.” Spriﬁr.S;r'rectrum, L.P.v. Board of

Zoning Appeals of Town of Brookhaven, 244 F. Supp. 2d 108, 114 (E.D.N.Y.2003) (citing
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Rosenberg, 82 N.Y.2d at 371-72.); see also, e.g., Sprint Spectrum, L.P. v. Mills, 65 F. Supp. 2d
148, 156 (S.D.N.Y. 1999). Further, “where the intrusion or burden og'the community is minimal,
the showing required by the utility should be correspondingly reduced.” Consolidated Edison, 43
N.Y.2d at 611. Thus, if the public utility makes the required showing the variance must issue.
Whether the utility had made the requisite showing and whether the Board’s negative decision is
supportable by substantial evidence appear to be two sides of the same coin. See, e.g,, Nextel
Partners, Inc. v. Town of Fort Ann, 1 A.D.3d 89, 94-95 (3d Dep’t. 2003) (“As Nextel has made
the requisite showing to warrant the approval of its variance request, '.we conclude that the Town
Board’s denial of the application was arbitrary and not rational and was not supported by
substantial evidence in the record.”) As such, the Court has not yé{ found a case in which a court
upheld the denial of a variance once the Consolidated Edison/Rosenberg standard was met.

To establish necessity in this context, a wireless provider such as T-Mobile must
demonstrate that (1) there was a need for service; (2) its proposed installation was safe (with
“safety” defined as being consonant with FCC emissions standards); and (3) the proposed action
was more feasible than other options. See Omnipoint Comme 'ns, ll"nc. v. City of White Plains,
430 F.3d 529, 535 (2d Cir. 2005).

T-Mobile made that showing in connection with its application. T-Mobile submitted
uncontroverted evidence clearly demonstrating that T-Mobile has a-si;bstantial gap in wireless
services coverage in the Town of LaGrange and the surrounding a-r.eai.._ {R. 561.] The application
for co-location submitted by T-Mobile represented not only the most -t}easible option for filling
that gap (short of erecting a new tower), but in reality the only option, given that the Town Law

prohibits any new cell tower as long as co-location on an existing faeility will solve the wireless
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service provider’s problem, The installation meets FCC regulations, so by Congressional fiat it

must be deemed safe.

The ZBA did not identify any evidence, let alone substantial evidence, to support its

decision to deny T-Mobile permission to co-locate on the ATC Tower. The Court has reviewed

the record. The reasoning (indeed, the entire discussion) of the members of the ZBA can be

summarized as follows:

Mr. Zeidan said that T-Mobile’s application for co-location should have been taken care
of three or four years ago; he was against it. He did not specify why he was against it;

Mr. Johnson noted that there was a general requirement in the Town Code for co-
location, but there was also a specific requirement that consent needs to be obtained from
all persons who live within 500 feet of the apparatus, so there-is a conflict “between a
general and a specific issue” that the Board must recognize. He engaged in no discussion
of the fact that what the Board was being asked to do was to resolve the conflict by
granting a variance from the latter provision in view of the former—which is the job of a
ZBA; '

Ms. Swanson, while strongly believing in co-location, does.not think the court settlement
could take away the rights of the residents within 500 feet to decide on new
communications facilities; it is too bad that another tower will have to be built, but she
will vote to deny, “based upon the legalities of the situation.” She, too, ignored the fact

‘that the Board was being asked for a variance from “the legalities” of one of the

provisions of the Zoning Code. No one mentioned the fact.that New York law required a
ZBA to grant such a variance; :

Mr. Johnson then moved to deny T-Mobile’s request for relief from the Town Code
provision that prohibits communications facilities within 500 feet of any occupied
residential dwelling unless all inhabitants of that dwelling consent. He noted that the code
provisions [for co-location and resident consent] appeared to conflict but concluded that
the specific should override the general “recommendation.” -

Based on this the ZBA voted unanimously to deny.

It could not be clearer that the ZBA caved to continuing éoihrﬁunity ire that followed the

Nextel settlement and the construction of the ATC Tower—ire that was expressed, verbally and

in writing, during the ZBA hearings. The Board members justified their vote deny a variance

from the consent requirement on the ground that the law contained a consent requirement—in
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other words, instead of deciding whether substantial evidence supported granting a variance from
the consent requirement, the ZBA simply fell back on the fact that a variance was required in
order to deny it! The utterly absurd, completely circular “explanation” offered by the ZBA
members for refusing to permit co-location notwithstanding the consent requirement (which is
what the ZBA was asked to do—to grant a variance that would permit co-location without
consent) demonstrates that there was no reasoned basis in the evidence for denying the variance.

The ZBA’s lack of any rationale other than hostility to cell phc;ne facilities by the
community is underscored by (1) the Board’s lack of any referenc‘:le to the evidence presented by
T-Mobile; and (2) the lack of any discussion of the kinds of issues‘ that are appropriately
discussed when seeking an area variance; and (3) a Board membe.ll"s frank acknowledgement that
the settlement of the Nextel litigation had been a mistake that the' ZBA had no intention of
repeating by permitting T-Mobile to co-locate on the ATC Tower. -

The absence of any discussion of the criteria that must be considered when ruling on an
application for an area variance—which are set forth in the Town ¢ode at § 240-92 (Valk Aff.
Ex. C)y—is particularly telling. This section of the Town Code cox:ﬁpeis the ZBA, in making its
determination, to take into account the benefit to the applicant if the variance is granted, as
weighed against the detriment to the health, safety and welfare of %he neighborhood or
community if the variance is granted. Of course, the Planning Board-,.‘l‘ny granting the negative
SEQRA Declaration, had already determined that there was no n_qg..jctt'i.ve impact on the health,
safety and welfare of the neighborhood or community. ’i"his prob'ébly:explains why the Board
made no mention of the Town Law factors and did nothing to welgh ‘;iae lack of negative impact
(as found by the Planning Board) against the benefit to T-Mobile (Whlch is obvious).

Additionally, the ZBA is required by law to consider each of the following factors:
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(a) whether granting the variance will work an undesirable change in the neighborhood;
(b) whether the applicant can achieve the benefit in some other way;

(c) whether the requested area variance is substantial; o

(d) whether the variance will have a negative environmental effect;

(e) whether the alleged difficulty was self-created;

Obviously, if the ZBA had considered those factors, it wou;d'have had no choice but to
grant the variance. The variance would work no change whatever'i_p the neighborhood; there is
already a cell tower in place, with antennae protruding therefrom—;—co-location of the T-Mobile
equipment on the existing tower would cause no new injury to the' aesthetics or property values
of the neighborhood. There is no other means for T-Mobile to fill its coverage gap, since as long
as co-location on an existing facility (and the ATC Tower is the only such facility) will fill the
gap, it cannot make the showing required under the Town Code to 'bl.].ild a new cell tower. The
requested variance is insubstantial; T-Mobile’s antennae would not add to the height of the tower
and would not broaden its impact. The Planning Board already foigr'xc-l that there would not be
any environmental impact from co-location. And T-Mobile’s cové}age gap is not a self-created
problem. |

In short, every single factor that the ZBA must consider when ;onfronted with an
application for an area variance pointed in the direction of grantinég'th'e request.

The only item in the administrative record that the Town might point to as “evidence”™—
because it is the only thing in the record other than T-Mobile’s apI:Jiic;tion—is public comment
opposed to T-Mobile’s application to collocate at the ATC Site. But public officials are
supposed o carry out the mandate of the TCA and state law in th.e Jace of community opposition.
The unsubstantiated concerns of the general public—especially o-n_'lé matter that has been
expressly preempted by federal law—do not constitute “substantia;:_i..evidence.” Indeed, “New

York courts have held that a zoning board may not deny a special permit solely on the basis of
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generalized objections and concerns ‘which, in effect, amount to community pressure.’
Common Council of Peekskill, 202 F. Supp. 2d at 222 (quoting Twin C"oumy Recycling Corp. v.
Yevoli, 224 A.D.2d 628, 629, 639 N.Y.S.2d 392, 393 (App. Div., 2d Dep’t1996)).

Because there record reveals no evidence to support denial_’of the variance, let alone
substantial evidence, the Court concludes that all the ZBA did heré was succumb to community
pressure in violation of the law.

T-Mobile has more than met its burden under New YOIk’S“llf_‘pl‘l-}Dlic necessity” doctrine,
and in light of the record facts, the ZBA was effectively reéluired; under New York law, to grant
T-Mobile the requested variance. Its failure to do so means that th; 'Iiiwn acted without the
substantial evidence required by the TCA. Therefore, plaintiffs are entitled to summary
judgment on their Fifth Cause of Action, and the Town Defendan't:::;’ cross motion for summary
judgment dismissing that claim must be denied. ‘ .

2. The Town has also Failed to Meet its Burden under _Ci;LR Article 78

‘The Town’s failure to put forth substantial evidence in support of its denial also means
that plaintiffs’ motion for summary judgment on their Tenth Céus;:., of Action must be granted,
and defendants’ corresponding cross-motion denied. -

1t is well established under New York law that the determll:ﬁ.ati:;n of a municipal board
will be set aside on the basis of arbitrariness, or where it is not supiiéx-f_ed by substantial evidence.
See Independent Wireless One Corp. v. City of Syracuse, I2_A.D.53.‘c~i 1-"{585, 1086, 784 N.Y.S.2d
473,473 (App. Div. 4th Dep’t 2004) (affirming judgment direc'ting: iséuance of use variance
where denial was “arbitrary and not rational” and “not supported l?f_ﬁﬁbstantial evidence in the
record™); Nextel Partners, Inc. v. Town of Fort Ann, 1 A.D.3d 89,594-95, 766 N.Y.8.2d 712,718

(App. Div. 3d Dep’t 2003) (same). Although the board retains soipé discretion to evaluate each
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application, to determine whether applicable criteria have been m-et, and to make common sense
judgments as to whether the application should be granted, such d‘;ermination must be supported
by substantial evidence. See Twin County Recycling Corp. v. Ye.vq'ii,' 90 N.Y.2d 1000, 1002, 665
N.Y.S.2d 627, 628 (1997). “[TThe board may not base its decisior_xjon generalized community
objections.” Id :

“The test for ‘substantial evidence’ in New York is essent‘i'z:lly the same as that under the
TCA.” Common Council of Peekskill, 202 F. Supp. 2d at 226. Th:t:e refusal of the ZBA to apply
the Town’s own code to T-Mobile’s application is the quintessent:el of an arbitrary and capricious
action, because the decision is not supported by any evidence, let 'élone substantial evidence. As
previously discussed, the ZBA failed and refused to consider any qf the factors it was legally
required to consider, while grounding its decision in nonsensical fea_sbning that fails to mask the
real reason for its determination: community consternation over the previously erected ATC
Tower. .

The order of the ZBA is hereby overturned, under both fed'e-ral and state law.

3. The Town’s Denial of T-Mobile’s Application Has{:thé'Effect of Prohibiting

the Provision of Wireless Services in Violation of S'g:ctipn 332(cMTUBYG)ID

A municipality cannot prohibit, or make decisions that have, th.é effect of prohibiting,

personal wireless services. See 47 U.S.C. § 332(c}7¥B)(E)}ID). T-hp Second Circuit has
interpreted this section to “preclude[] denying an application for.é‘-l;agility that is the least
intrusive means for closing a significant gap in a remote user’s ab.'r-:]ii.t}'r :tO reach a cell site that
provides access to land-lines.” Sprint Spectrum, L.P. v. Willoth,'lf_’-?G F.3d 630, 643 (2d Cir.
1999). “In other words, local governments must allow service prowders to fill gaps in the ability

of wireless telephones to have access to land-lines.” Jd.
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By choosing to co-locate antennas on an existing tower, T-i_\do_f;ile has chosen both the
least intrusive means to fill a significant gap in coverage, as well as' th;: means that complies with
the Town’s co-location preference as stated in its Code. Indeed, in:':\'u"ew of the Town’s legislated
preference for co-location, T-Mobile has chosen the only possible'-fr_:neans of filling the coverage
gap. [t is, therefore, mandatory that the Town grant plaintiffs a vér?mce from the “public
consent” statute. .

(a) There is a significant service gap in T-Mobile’s wireless ;'zetwork.

The overwhelming weight of the evidence demonstrates fhfd_t 'f‘fMobile has a substantial
gap in coverage in the Town of LaGrange and the surrounding arqe'i.-: In fact, the record is devoid
of any evidence to the contrary.

Propagation maps prepared by a radio frequency engineer, _‘_;:vhich depict the gap in
coverage, were submitted by T-Mobile in connection with its in'itiz;l égplication. [R. 229-230.]
However, T-Mobile’s engineers éubsequent]y re-calibrated their. E;op;z{g‘ation tool, which resulted
in the creation of updated maps. [R. 561-562.] The updated ma.p';'.v;fer-e submitted to the ZBA
and discussed during the February 4, 2008 meeting. [R. 553.] .

As shown in the first of the maps contained at pages 561 62 of the administrative record,
there is a complete absence of coverage over a 3.5-mile area along State Route 55 and in the
center of the Town of LaGrange. The areas depicted in green and yellow have coverage to
varying degrees (i.e., in-building or in-vehicle). The blank area in the mlddle of the map is the
3.5 mile significant gap that T-Mobile is seeking to close. The point marked “ATC” in the
approximate center of the map is a reference to the ATC Site that','i‘.s-;_ f‘he subject of T-Mobile’s

collocation application and this litigation.
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The second map depicts how T-Mobile’s coverage gap wouid be eliminated by
collocation of its wireless services facilities at the ATC Site. Co-location eliminates the area that
was previously without coverage. At no time during the underlyin,:; proceedings did the Town
contest the depicted gap in coverage. The existence of a significant gap in T-Mobile’s coverage
is undisputed. |

(b) Co-location at the ATC Site is the least intru;i;;z'tﬁeans Jor closing the gap.

The least intrusive means to fill a significant gap in wireles;:s._coverage is to co-locate
antennas on an existing structure. The ATC Tower will remain in~:}:f)1a'ce regardless of whether T-
Mobile co-locates its antennas on the structure. Photo simulationé;'; 'submitted to both the ZBA
and the Court [R. 269] demonstrate that the intrusiveness of collogz_l.ting T-Mobile’s anteninas on
the tower can be described as minimal, at worst. [R. 269.] Since t_I_“;e ATC Tower is a given,
there is no rational basis for concluding that aesthetic considerati'o‘;t_'s will be offended; T-
Mobile’s apparatus will not either heighten or broaden the existingj'tov;rer. See Nextel Partners,
Inc. v. Town of Amherst, 251 F. Supp. 2d 1187, 1196 (W.D.N.Y. 2003).

T-Mobile’s only availabie alternative is to find a site where it could build a new tower to
an adequate height for the sole purpose of placing its antennas on }he structure. However, the
Town’s own telecommunications regulations unequivocally requir.‘_é'th;lt wireless providers co-
locate antennas on existing structures, rather than build something"rie'jvv. Indeed, as previously
discussed, Section 240-49(G)(10)(b) requires co-location unless-i_a% qéplicant provides clear and
convincing evidence that: (1) no other usable structures exist; (2) co‘-lbcation does not achieve
minimum technical needs; (3) structural or engineering ]imitatioﬁs';xigt; or (4) permission for
collocation is denied after thorough and good faith efforts. The Chaif:rﬁan of the LaGrange

Planning Board made this abundantly clear on January 22, 2008, when that Board determined
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that co-location would not result in any significant adverse envirorimental impact; the Planning
Board Chairman stated on the record that T-Mobile could never obtain permission to build a
new rower, because the Town Code requires an applicant for permission to build a new tower to
demonstrate that an existing tower would vnot provide the needed é;)verage, and all the evidence
demonstrated that T-Mobile could get the coverage it needed b;' 'co—'locating on the existing ATC
Tower. [R. 527] And in fact, T-Mobile’s evidence negated every sipg;le conclusion that the Town
would need to reach before allowing the provider to build a new tower on the Redl Site: (1) a
useable structure exists; (2) co-location meets its technical needs; (3) the ATC Tower can
adequately support T-Mobile’s antennas; and (4) an existing lease between T-Mobile and ATC
permits co-location. |

By denying T-Mobile a variance from the requiremént that it obtain the unobtainable—
consent from all nearby residents—so that it could use the only ]cg_all%f available means to fill its
coverage gap, the Zoning Board made it effectively impossible for T-Mobile to close that gap.
Without a variance, T-Mobile cannot co-locate; but because T-Mobile can never meet the
evidentiary requirement of the Town’s strict co-location ordinance (§é40—49(G)(1 M(b)), it can
never build a new tower, either. In other words, the two Town Bogr(li:s can effectively whipsaw
T-Mobile to prevent it from adding coverage to an underserved are':a-.b;/ relying on a potential
conflict (which in this case is fully realized) in two different provi.s_ipns of the Zoning Code.
Defendants can protest until every Town official is blue in the‘facé'-.thé’; the Town “canmot”
legally prevent T-Mobile from filling the coverage gap, but actions _sp'ieak louder than words: that
is exactly what the Town has done and continues to do. _ ‘

The ZBA’s denial of T-Mobile’s application has left T-Mobxle with no feasible means of

filling the gap, short of building a new tower that it cannot build under existing Town Law—and
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if it could build such a tower, it would take years to seek and receive the necessary permits and
approvals. This situation clearly has the effect of prohibiting wireless services within the Town,
in violation of the TCA.

Therefore, plaintiffs’ motion for partial summary judgmen.t_ on t.heir Sixth Cause of
Action is granted; and defendants’ corresponding cross motion fo;"d'ismissal of that claim is
denied. See Nextel Partners, Inc. v. Town of Amherst, 251 F. Supp. 2d 1187, 1196 (W.D.N.Y.
2003) (granting summary judgment on effective prohibition of services claim); Omnipoint “
Commc'ns, Inc. v. Vill. of Tarrytown Planning Bd., 302 F. Supp. 2d 265, 219 (S.D.N.Y. 2004)
(same).

4, The Town’s Denial of T-Mobile’s Application HaS‘thg Effect of Unreasonably
Discriminating in Violation of Section § 332(c}(7 (BYD)(D).

The TCA provides that any state or local government regulatibn of the placement,
construction and modification of personal wireless services facilities' shall not unreasonably
discriminate among providers of functionally equivalent services. '_x'S;e"e_ 47U8.C. §
332(c)(7)(B)(A)(I). Consequently, a plaintiff must show that a défg;dé:lnt discriminated among
providers of functionally equivalent services and that the providers;.w-evlje treated unequally. See
Nextel Partners of Upstate N.Y., Inc. v. Town of Cangan, 62 F Su;_‘p. 2d 691, 698 (N.D.N.Y.
1999). Although the TCA explicitly contemplates that some discr_i-r.nif}ation among providers of
functionally equivalent services is allowed, such discrimination rniist be reasonable. See Willoth,
176 F.3d at 638; AT&T Wireless PCS, Inc. v. City Council of Va. :B.._ea;'h, 155 F.3d 423, 427 (4th
Cir. 1998); Smart SMR, 995 F. Supp. at 59. In this instance, the fI:'(:)_“m;s discrimination against
T-Mobile is unreasonable and violates the TCA.

Nextel provides services that are functionally équivalent. t_czigjthb.fse provided by T-Mobile.

As previously discussed, Nextel is providing those services within the Town, and specifically
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through the use of its antennas that are installed on the ATC Tower [R 375.] Therefore, by
wrongfully denying T-Mobile’s application to co-locate at the samé locanon and preventing
T-Mobile from providing wireless services that are functionally eq_mv_alent to those provided by
Nextel, the Town has unreasonably discriminated against T-Mobik_; in violation of the TCA.
Doing so has created an unlawful competitive advantage in favor o':f aﬁother wireless provider,

namely Nextel

For this reason, T-Mobile is entitled to partial summary judgment on its Eighth Cause of
Action and defendants’ corresponding motion for partial summary judgment dismissing the

claim is denied.
C. Necessary Approvals and Permits to T-Mobile Must Issue Immediately.

“Courts have consistently held that a mandatory inj unction 1s a:n appropriate remedy for
violations of the TCA.” Town of Amherst, 251 F. Supp. 2d at 1206 (collecting cases); see also
Town of Oyster Bay, 166 F.3d at 497 (recognizing that, aithough tI_]_e; TCA does not specify a
remedy for violations of the cellular siting subsection, a majority of district courts have held that
the appropriate remedy for such violations is injunctive relief in the form of an order to issue the
relevant permits), Common Council of Peekskill, 202 F. Supp. 2d at 527 (holding that the
appropriate remedy for a violation of the TCA is “immediate injuncti\;'e relief directing the
issuance of a special permit, building permit and any other applical;l'{: permits or approvals

necessary for [the plaintiff] to construct and operate its personal wireléss service facility™).

5 1t is theoretically possible that the Nextel settlement violates the TCA insofar as it exempts
Nextel from the “permission from the neighbors™ provision of the Zoning Code but explicitly
makes every other service provider subject to that extremely onerous provision. However, I need
not resolve that issue in order to dispose of this case; I need only find that, as applied to T-
Mobile, there is an unwarranted discrimination, which the Town may not countenance or exploit.
I so find; it would be impossible to conclude otherwise.
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The facts and circumstances of this case make clear that a mandatory injunction is
required. Until now, T-Mobile has been bounced back-and-forth like a ping pong ball between
the Planning Board and the ZBA. During the course of those proceedings, T-Mobile has made
everyone involved well aware of their responsibilities and oingaﬁops_ under the TCA and the
applicable state law, as well as the Town’s own code. Yet Town representatives, giving in to
improper public pressure, have chosen to disregard the law and wrongfully deny
T-Mobile’s application. The Record demonstrates that T-Mobile has."b'een stymied at every turn
by the improper acts of the Town. It is obvious to this Court that furth‘gr review by either the
Planning Board or the ZBA would serve no purpose and would greatiy prejudice T-Mobile by
further delaying its ability to close the gap in its wireless services r;etﬁork. Therefore, an
immediate mandatory injunction shall issue.

The Town argues that cannot issue the injunction sought by T-_'Mobile, but instead must
limit any injunction to that which directs the ZBA to issue the area variance that was the subject
of its denial. In its motion for partial summary judgment dismissin:g certain claims, the Town
attempts to defuse this argument by suggesting that certain of the def;:ndants (i.e., the Building
Department and the Planning Board) have not done anythiﬁg -wrdn'g', so plaintiffs have not
demonstrated that remand would be futile. In doing so, the Town places great emphasis on its
position that there has been no delay on its part during the course 'g')if tﬁ.e municipal proceedings,
and it submits that remand for further proceedings will serve a f‘us“;é_fu.'l'purposc.”

The Court disagrees. Remand to the Planning Board woulét be both futile and
inappropriate. There is considerable evidence of past delay on the ;T(;wn’s part and the only
“useful purpose” that would be served by remand is the “useful p;_i‘lipo”giie” of allowing local

officials to delay the inevitable for as long as possible
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The animosity of the Town (and its residents) towards the wireless communications
tower predates any application by T-Mobile. Like T-Mobile, ATC}Néxtel was left with no
choice but to commence an action challenging the denial, which delayed the construction of the
ATC tower for many years. The lawsuit was settled on terms thaf rshould have led to the
immediate construction of the tower. But as the record demonstraﬁes, ATC diligently pursued
issuance of a Certificate of Compliance by the Town. Despite its ie_fforts, it took nearly a year-
and-a-half for the Town to issue the Certificate of Compliance for-tﬁe ATC Tower. [R.374.]
The Town finally issued a Use Permit to Nextel more than three ye;:rs after this Court issued an
Order authorizing the installation of the ATC Tower and collocation of Nextel’s antennas. [R.
375, 76-79.] None of that delay in getting the ATC Tower up aqdifi;unhing can be attributed to T-
Mobile; neither can plaintiffs be penalized for making the sensible':.l-:_der;ision not to throw good
money after bad by actively pursuing their applications (whether for a new tower or for co-
location on ATC’s tower) while the ATC issues were thrashed out .,

For a (very) short while it appeared that T-Mobile’s appl-ic;;i;tidn for co-location on the
ATC Tower—which conformed to the Town’s preference, as exprga"sséd in 1ts Zoning Code—
would sail through. In fact, eight days prior to the first scheduleti ;jsuglic hearing, the Building
Department, presumably on behalf of the Planning Board, request%'i_;l ﬁve copies of the site plan
with signature blocks for the Planning Board members so they wouldbe available for execution
at the conclusion of the Januvary 17, 2006 meeting. [R. 280-286.]"".

But that did not happen: once the Planning Board opened lthe _'public hearing, it was
deluged with public comment opposing the continued existence of ihé’- ATC Tower and, by
consequence, T-Mobile’s collocation application.. [R. 330-333.] é&_h_%é:red by the Town’s

settlement of the ATC Litigation, public comment pertained to alleged concerns regarding health
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effects of cell towers, the visual impact of the ATC Tower, the fall down area of the ATC Tower,
maintenance concerns with the ATC Tower, and perceived non—comp!iance issues with the ATC
Tower vis-4-vis the ATC Order and the Town’s Code. [R. 330-333.] Instead of closing the
public hearing and approving the co-location application at the coﬁchision of the meeting as
anticipated, the Planning Board adjourned the public hearing so that some of the residents’
concemns with the ATC Tower (not with T-Mobile’s application) could be investigated and
addressed. [R.333.] |

Two months later—nearly one year after T-Mobile submltted its co-location
Application—the Town officially changed its position. In a letter dated April 3, 2006, the
Director of the Building Department advised T-Mobile that he had “reconsidered” T-Mobile’s
collocation application and had “reviewed” the situation with “the Town’s legal counsel.” [R.
358-360.] This “reconsideration” and “review” led to the identification of five new
“conclusions”™—none of which had previously been mentioned or i'_den,:'tiﬁed as potential issues,
either during T-Mobile’s two prior appearances before the Planniﬁg ]'B;bard or in discussions with
Building Department representatives. It was in this context that tl"xel'd?mand for a variance was
required from Section 240-49(5)(b)’s “inhabitant consent” provisi'c).‘_rll was first raised. While I
disagree with T-Mobile that no such variance was needed, it. is hig._hlly significant that no one
from the Town mentioned the need for such a variance until after ;_é;i;'munity ire surfaced at the
public meeting. | o

Less than a week after the ATC Tower issues had been res‘:d.lv‘ed T-Mobile submitted a
letter to the Building Department askmg to appear before the Planmng Board for continuation of
its application, and it did so during the September 4, 2007 meetmg [R 377.] During the

meeting, both the Planning Board and the Director of the Building Départment encouraged T-
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Mobile to resurrect its defunct application to build a new tower at the Red! Site, rather than
pursuing the proposed collocation at the ATC Site. It could not be plainer that the Planning
Board was trying to direct T-Mobile to the Redl Site because the entire process would have to
begin again, delaying the installation of T-Mobile’s needed equipment for years.

Furthermore, as the Chairman of the Planning Board acknowledged only five months
later, on January 22, 2008, any Redl application was doomed as a matter of law because co-
location—the Town’s legislatively-preferred solution—is feasible on the ATC Tower. Nothing
in the record suggests that the Town has amended or eliminated the provision of the Zoning
Code that that makes co-location on the existing ATC Tower the only :Iegal]y feasible solution to
T-Mobile’s coverage problem. Neither is there the slightest suggestion in the record that the
Town Board would ever take such a step, in the face of continuinglcoﬁnnunity opposition to any
cellular installation anywhere.

Indeed, if the Court were to enter an injunction that did no'ﬁu')re than compel the ZBA to
grant the requested variance, the Town has recently taken steps thét 'vx.rould make further
proceedings on remand more complicated. In what can hardly be.:'.cbns.idered a coincidence, on
February 20, 2008 (i.e. two weeks after the ZBA denied T-Mobile’s area variance request), the
Town Board enacted Local Law 1 of 2008, which adds a rcqu1rement ‘that any application for co-
location include the tower owner (e.g., ATC) as a co-applicant. In other words, if this matter
were remanded to the Town, T-Mobile would have to resubmit 1ts co locanon application in its
entirety, only this time with ATC as a co-applicant!® ATC, whlch has already built its tower,

would hardly participate in this exercise willingly (or without rece_mng some consideration from

® This law was not part of the administrative record but it is of gbvioug import on the question of
the appropriate scope of the remedy to be entered by the Court. It is, therefore, appropriately
part of the record in this lawsuit. It can be found attached as Exhibit A to the accompanying
Declaration of Jon P. Devendorf dated August 15, 2008. p
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T-Mobile, perhaps in the form of having its expenses paid). This ‘ijjlew law is just another
roadblock for T-Mobile to try to surmount, adding to the time andr;;xp_ense involved in filling the
existing coverage gap—something that federal law not only permiié’, but requires.

And at the end of the day, T-Mobile’s new application wplj;l_d have to be turned down,
because plaintiffs could not demonstrate that they were exempt frqm the co-location
requirements of § 240.49(F). Indeed, by obtaining an injunctiox.l that compels the ZBA to issue
a variance from the “community consent” requirement, T-Mobiie has eliminated any possibility
of successfully arguing that it is not feasible to co-locate on the Aj%C_Tower! And of course it
cannot “co-locate” on a “Redl Tower” because no such tower has yet been built—or will be for
many years, if ever. -

As the foregoing makes clear, the Town as a whole, throug:j}-‘i- its various Boards and
Departments, has engaged in a lengthy and concerted effort to pre‘.;en_t', or at least to delay as
long as possible, T-Mobile from eliminating the uncontroverted ccj;'a;e;age gap.

The Town’s arguments in support of remand for further pr_(%:é%dings — its claims that the
Planning Board and Buildings Departments (1) have not made a ‘;f-{ﬁ"}{ determination,” (2) have
not engaged in any delay, and (3) have not “predetermined” the fateof T-Mobile’s application —
are disingenuous. ‘

The Planning Board has already made the only detennina‘éi%n_i:it‘ needs to make, It
determined as long ago as January 2008, when it made its negativq':SEQRA Declaration, that
there were neither health and welfare nor other environmental reaééhs to deny co-location. Its
chairman also announced that T-Mobile could not satisfy the Iegai requirements for obtaining

permission to build a new cell phone tower. None of that has changed today.
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It appears to the Court that most of the delay in dealing witl_i T-Mobile’s application has
been a product of the Town’s recalcitrance—recalcitrance to al]ovir._l.construction of the ATC
Tower even after entering into a settlement that mandated its conéfrllllction and recalcitrance in
delaying T-Mobile’s co-location application in order to deal with is:'suES relating to the Tower,

not T-Mobile.

Finally, the foregoing unrefuted facts make it clear to an.of;tsider that any issues that
might be raised on remand (and no such issues are identified) are ﬁ%ldoubtedly “predetermined”
against the interests of T-Mobile. Notwithstanding the apparent pééition of the ZBA, it is clear
that both the Building Department and the Planning Board have chf.ingcd their position on T-
Mobile’s co-location application due to the significant public outi-:‘t.j'( and are destined to delay or
deny any applications from T-Mobile for permits or approvals nec_.:g_‘::ssary to collocate oﬁ the ATC
Tower. While the Planning Board was once prepared to sign off 0; 'i‘-Mobile’s application, that
is clearly no longer the case. Indeed, during the public hearing péftiop of the February 4, 2008
ZBA meeting, Alan Bell—the very Chairman of the Planning B(_).ahl;i w.ho had acknowledged
only weeks earlier that T-Mobile could not meet the legal requirem{ents for building a new cell
tower in LaGrange—‘urged the [ZBA] rather strongly to turn [T:li;iol?i‘le’s co-location]
application down.” [R. 556.] On the record before the Court, thete 1s not the slightest prospect
that the Planning Board will do its duty in the absence of a cou-rt _(l).rgde.r_ compelling it to do so.
And the passage of a new law that will effectively require T—Mobi_'i;: to return to square one
(albeit with a variance from the community consent requirement) ;i:'erf_lpnstrates that the Town
Board is also prepared to throw up whatever obstacles it can to T-If/lo‘é)ile’s installation.

In short, the time has come for the court to compel LaGraﬁge"‘s public officials to do what

the law requires.
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The Town does not dispute that, “Courts have consistently.}:liéld that a mandatory
injunction is an appropriate remedy for violations of the TCA.” N%;;cfel Partners, Inc. v. Town of
Amherst, 251 F. Supp. 2d 1187, 1200 (W.D.N.Y. 2003} (issuing ﬁ;'a;ndatory injunction based on
conclusion that “further review by defendants would serve no usefu] Iz;urpose and would greatly
prejudice Nextel by further delaying its ability to provide servic_e to the public in a non-covered
area”). The law in this Circuit is clear that “injunctive relief best sérves the TCA’s stated goal of
expediting resolution of this type of action.” Town of Oyster Bay, 166 F.3d at 497, see also
Common Council of Peekskill, 202 F. Supp. 2d at 227 (“Through its'p.ersistent evasive conduct,
its disregard of clearly established New York law and its partisan 'sjc.atements and actions, the
Common Council has relinquished its right to seek further review.p_f Omnipoint’s application.”);
SBA Commc 'ns, Inc. v. Zoning Comm'n of Franklin, 164 F, Supp. 2d 280, 294 (D. Conn. 2001}
(“this action will not be remanded back to the Commission becal_ls'é‘ it would frustrate the TCA’s
intent to provide the aggrieved parties full relief on an expedited basis.”).

The Court finds that there is no reason for further review of this project. It is the only
possible solution to T-Mobile’s coverage gap that is legally feasisié uiider the Town’s Zoning
Code. The Town has demonstrated, and will continue to demonst‘.l_.'_?ate_,’ if not enjoined, that it will
do everything in its power to keep T-Mobile from filling the gap, ;olty;rithstanding defendants’
acknowledgement that the law compels them to let the gap be ﬁlleci. _:The matter will be delayed
endlessly if it cannot be turned down entirely. If this is not a case _.\'_ﬁhére a mandatory injunction
should issue, then I cannot imagine when one should. L

CONCLUSION
For the reasons stated above, the motion by defendants' to&isﬁ%iss the Ninth Cause of

Action is granted and the rest of defendants’ motion for summary judément (Dkt. #24 ) is
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denied. The motion by plaintiffs for judgment in their favor on the Ninth Cause of Action is
denied. Plaintiffs’ motion for summary judgment (Dkt. # 20) is ot_h;erwise granted,

Plaintiffs are directed to submit to the court within five bus'i_ne.ss days a form of order for
an injunction to issue; defendants will have two business days théfeaft:er to submit comments or
an alternative form of order. This will be a permanent injunction, -.

The compendium of letters found at docket entry number 43 is hereby stricken from the
docket. 1 am sending the copy I found in Judge Conner’s file to def;endants’ counsel. They
should not be part of the record on any appeal that may be taken to.:the Second Circuit,

The case will be conference on September 17 at 10:15 so we can decide what to do with
the rest of the claims in suit, all of which are directed to declaring:'_c-ertain seciions of the
LaGrange Town Law unconstitutional as preempted by the TCA.

Finally, as should be apparent from the foregoing, this Court will not be granting any stay
from its injunction to allow for an appeal. In the Court’s opinion, any appeal from the permanent
injunction that will be entered on the basis of this opinion would bé__frivolous, and [ am not
prepared to participate in further delay in the co-location of T-Molei.le’-s antennas. I make this
clear now so that the Town can arrange to apply to the Court of Apfpe’éls if it believes that a stay

should issue pending what I trust will be an expedited appeal.

A

Dated: August 31, 2009

- U.8D.J.

BY ECF TO ALL COUNSEL
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Before the
NATIONAL TELECOMMUNICATIONS AND INFORMATION ADMINISTRATION
DEPARTMENT OF COMMERCE

Washington, D.C.
Relocation of Federal Systems in the )
1710-1750 MHz Frequency Band: ) Docket No. 0906231085-91085-01
Review of the Initial Implementation of )
the Commercial Spectrum )
Enhancement Act )

COMMENTS OF CTIA - THE WIRELESS ASSOCIATION™

CTIA - the Wireless Association® (“CTIA”) hereby submits its comments on the
National Telecommunications and Information Administration (“NTIA™) Notice of Inquiry
(“NOI”)1 to review the initial implementation of the Commercial Spectrum Enhancement Act
(“CSEA”).2 As detailed below, CTIA recommends that NTIA assume a greater role
coordinating Federal agency interests in future relocations under the CSEA. CTIA further
submits that taking concrete steps that yield greater information, transparency, and coordination
between Federal and private entities will benefit all CSEA stakeholders.

As NTIA observes, two years have now passed since the CSEA policies were invoked to
relocate Federal users out of the 1710-1755 MHz band and to clear the way for commercial
Advanced Wireless Services (“AWS-1”) licensees. Because the CSEA will be the mechanism
that governs future repurposing of spectrum used by Federal licensees, CTIA agrees with NTIA

that, notwithstanding the success of efforts at 1.7 GHz, it is appropriate to review the lessons

! “Relocation of Federal Systems in the 1710-1750 MHz Frequency Band: Review of the Initial Implementation of
the Commercial Spectrum Enhancement Act,” Nofice of Inquiry, Docket No. 0906231085-91085-01, 74 Fed. Reg.
32131 (July 7, 2009) (“CSEA NOP).

2 47 U.S.C. §§309(3))(3), 921, 923, 928.



learned to date with a view to making the CSEA process as efficient and effective as possible for
all stakeholders.

L. INTRODUCTION

As an initial matter, CTIA believes that all parties to the 1.7 GHz relocation under CSEA
should be commended for their efforts to effectuate Congress’ goals of rapidly transitioning
spectrum to commercial use without impacting critical Federal systems. Any review of the
CSEA implementation should not neglect the progress made to date, especially given the novelty
of the CSEA arrangements and the sheer scope and scale of the relocation effort. As NTIA
notes, as of December 31, 2008, “Federal agencies had relocated approximately 933 or 47
percent of the 1,990 Federal frequency assignments in the 1710-1755 MHz band.™ To CTIA’s
knowledge, this effort has been unique in the history of US spectrum allocations. Accordingly,
the respective efforts of the NTIA, the constituent Federal agencies, and the new AWS-1
licensees should be acknowledged and commended.

CTIA further believes that CSEA will be of continuing importance to future spectrum
management. Accordingly, NTIA’s proposed review is both necessary and appropriate. As
CTIA has observed in a number of fora, spectrum is the driving input to the competitiveness of
the wireless industry and additional spectrum will always be needed to ensure the continued
ability of wireless carriers to bring services to market that promote efficiency and enhance the
Nation’s productivity. As a result, some minor changes that “fine tune” the CSEA processes
have the potential to be repeated over and over, magnifying their importance. In that vein, CTIA

makes a number of suggestions below that result from its interactions with NTIA, the Federal

* CSEA NOI, 74 Fed. Reg. at 32133.



agencies, and its carrier members aﬂd their suppliers. CTIA believes adoption of these changes
will make future relocations under CSEA even more successful and efficient for all parties.

Specifically, CTIA believes—and has always believed—that greater information,
transparency, and Federal/private coordination can inure to the benefit of all CSEA stakeholders,
both Federal and commercial. CTIA, in fact, sponsored a series of pre- and post-auction
symposia in Fall 2006 and Spring 2007 with NTIA, the Federal agencies, and the AWS-1
licensees to discuss what information licensees required and the preparations for pre-relocation
coordination and relocation. The more commercial carriers know about Federal systems and
licensee priorities, the better they will be at working within the relocation structure to achieve the
best results for their customers and the public generally. The more Federal users understand
about commercial licensees’ plans and priorities, the more they will be able to coordinate and
pre-plan to avoid unnecessary spectrum usage conflicts. CTIA believes that all parties will
benefit from a process that brings stakeholders together in a meaningful way.

I1. IN FUTURE RELOCATIONS UNDER CSEA, NTIA SHOULD ASSUME A
GREATER ROLE COORDINATING FEDERAL INTERESTS

As CTIA reviews lessons learned over the past two years, it is apparent that there are a
number of areas where NTIA can improve the CSEA process by assuming a greater role
coordinating among Federal interests. For example, among the large number of agencies and
bureaus involved in the 1.7 GHz band, there were those that were better prepared and were able

to provide better information than others.” Certain agencies may have had a sufficient number of

4 See, e.g, CSEA NOI, 2(c)(i), 74 Fed. Reg. at 32134.

5 CTIA’s view, in this regard, was noted by the Commerce Spectrum Management Advisory Committee
(“CSMAC”) in its August 22, 2008 report, see Recommendations for Improving the Process for Identifying
Spectrum for Future Reallocation or Sharing, CSMAC (Aug. 22, 2008) (“CSMAC Report™) at 20. CSMAC
observed, for example, that there was no consistency across agencies regarding the relocation process or the
information sharing process.



links implicated that it justified designation of specific teams and personnel with responsibility
for the relocation and coordination. In other cases, devoting the same level of resources may not
have been practical. In addition, and understandably, different Federal agencies have different
levels of expertise on spectrum issues. As discussed below, however, NTIA does have the
expertise, and it is uniquely positioned to disseminate the collective knowledge, processes, and
procedures of all agencies to affected licensees. This could result not only in cost savings to
individual agencies, but alse level all agencies up to a high “best practices” standard under
CSEA.

A. NTIA Should Provide Increased Guidance To Ensure Better Relocation
Budgeting and Timing

As an initial matter, the relocation data demonstrates that some agencics were better able
to develop financial budget estimates and relocation schedules more accurately than others,
This, plainly, is an area where no party under the CSEA is served if an agency budget or timing
estimate is incorrect. If an agency does not have sufficient funds to relocate in a timely manner,
the relocation could be delayed while a complex process is undertaken—potentially involving
Congressional review—in order to secure the necessary funding.® As a result of those delays, an
agency may have transitional communications issues if relocations are sequenced incorrectly.
And, for commercial carriers, delays have obvious impacts on deployment plans. Because of the
capital associated with build-out and launch of commercial networks, delays can have
competitive and financial consequences that are staggering,

Because all CSEA parties are served by the greatest accuracy in estimates, NTIA should

consider whether it can play a role in pre-relocation budgeting and timing. Specifically, NTIA

¢ If an agency’s budget estimate is sufficiently far off, CSEA sets forth a complex process.for obtaining necessary
approval. Even if an agency could meet its scheduled relocation deadlines if it had the funds, the time necessary to
obtain approval for supplemental relocation funds can easily delay a particular relocation for six months or more.



already has a wealth of insights into this process from the perspective of different agencies.
NTIA may also be abie to interview those agencies that were most successful at budgeting and
timing estimates to determine what processes and tools they employed. In addition, the Office of
Management and Budget (“OMB”) may have guidelines or have developed criteria for
replacement equipment that should be disseminated. Even items as simple as generic flowcharts
for relocation planning, or checklists of equipment that may need to be replaced in the relocation
process, may serve as invaluable guides for agencies that have not conducted a large number of
relocations. With its dual role as a telecommunications policy advisor, NTIA also is well
positioned to provide advice and assistance in terms of understanding the options for migrating
to other media or into different bands. CTIA therefore submits that NTIA could gather data,
forms, processes, and methods from all of the agencies to create best practices that may lead to
more accurate forecasting in the future.

B. Agency Preparation Would Be Enhanced by Permitting the Anticipatory
Expenditures of Funds.

A major difficulty under CSEA, which was noted in the NOI as well as the CSMAC
report,’ is that agencies cannot realistically plan for the transition because of the contingent
nature of the funds. As the NOI observes, the auction could be canceled if the revenues do not
reach 110% of the CSEA reserve. Indeed, even though the auction of AWS-1 spectrum rapidly
crossed that threshold, a further problem existed in that agencies did not believe that it was
appropriate to spend money in anticipation of receiving CSEA funds, and waited until actual
funding transfers occurred. Realistically, that meant that many agencies simply could not devote
any substantial resources to CSEA issues until the funds were actually transferred in March of

2007.

7 CSEA NOI, 2(d), 74 Fed. Reg. at 32135; CSMAC Report at 23.
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CTIA suggests that NTIA and OMB should coordinate to permit the pre-receipt
expenditure of funds. This would have a number of salutary effects. First, and most importantly,
the pre-auction availability of funds would permit agencies to devote necessary time and
resources to securing the most accurate budget estimates and relocation timelines. As NTIA
notes, this may include “project management, technical studies, training, development of
software tools, or the hiring of additional personnel.”® If agencies are permitted to devote
resources to considering these issues, the accuracy of the projects should be enhanced. Of
course, more accurate timelines and budgeting benefits all parties.

Second, the early availability of funds might permit and encourage agencies to work with
commercial carriers pre-auction to understand the priorities of commercial carriers, and thereby
craft relocation plans that facilitate achieving Congress’ goals under the CSEA. CTIA and
commercial carriers recoghize that relocation prioritics are governed by the radio
communications needs of each specific agency. However, agencies must, at some level, engage
in trade-offs where devotion of resources to relocating one link under a specific schedule may
result in a timeline that is longer for another link. Or, a decision is made to clear a particular
class of facilities prior to clearing another class of facilities. In those situations, understanding
the priorities of typical commercial carriers would allow the agencies to make decisions in a way
that will reduce the likelihood of unnecessary and avoidable conflicts with pre-relocation

deployment by auction licensees.

¥ CSEA NOI, 2(d), 74 Fed. Reg. at 32135



III. INCREASED TRANSPARENCY, COORDINATION AND INFORMATION
AVAILABILITY WILL FACILITATE FUTURE RELOCATION ACTIVITIES
UNDER CSEA

A, NTIA Should Investigate Means of Increasing the Availability of
Information, Enhancing Access to Information and Improving the
Transparency of the Process.

Increased information availability will help ease the CSEA transition process. The more
bidders are educated about the existence and nature of incumbent operations, the more realistic
they can be about valuing the spectrum and planning their build-out schedule. In such regards,
the NTIA asks whether “details regarding agency transition plans [are] relevant primarily to an
assessment of the possibility of early entry,” and, if so, “to what extent would the disclosure of
such details prior to the auction affect auction bidding?” Given that bidders discount against
uncertainties, the more information that is available, the less likely licenses are to be discounted,
resulting in a greater recovery for the public of the value of the spectrum. It is also self-evident
that the more educated bidders are about the existence and nature of incumbent operations, the
more realistic they can be in crafting deployment plans. If deployment plans are formulated in a
realistic manner, then carriers will have the ability to react more flexibly when relocation issues
inevitably arise.

First, CTIA believes that NTIA should reconsider what information should remain
confidential and whether there is a good basis for maintaining confidentiality. It is unclear, for
example, why NTIA data only provides center frequency of operation and omits bandwidth. In
addition, power, antenna heights and other more granular data pertaining to Federal stations is
necessary for bidders to understand potential limits on the spectrum. In the AWS-1 context, for

example, CSMAC noted that “Federal systems used for nationwide mobile operations were not

? CSEA NOI, 1(a), 74 Fed. Reg. at 32134.



necessarily identified as a deployment barrier for AWS bidders because system bandwidth was
not included among the characteristics provided by NTIA.”'® CTIA certainly concurs that
“Federal agencies [should] be required to highlight particular circumstances about which
licensees might not otherwise know, such as the fact that replacement equipment is under
development and is not commercially available, or the existence of nationwide, airborne, or
classified systems.”'! In fact, systems that have substantial possibility of precluding deployment
on a broad scale that are not otherwise known should be highlighted so they can be prioritized
for early attention and relocation.

CTIA recognizes that certain information pertinent to an evaluation of the potential for
early entry may not be routinely available for public inspection or, in fact, may be classified.
With respect to the former, CTIA believes that, just as post-auction winners were granted access
to additional information under non-disclosure agreements, the government should consider
whether an enhanced data set could be made available to all bidders pre-auction. And, even if all
of the information made available post-auction cannot be included, the availability of any
additional information for bidders would be helpful. As suggested in legislation introduced by
Rep. Jay Inslee, CTIA further suggests that NTIA and the Federal agencies should consider
whether there is a process whereby some, or even all, of the classified data could be released to
individuals in the private sector that possess appropriate security clearances.’? Most commercial
carriers, in fact, have employees within their engineering organizations that possess such

clearances, and certainly there are third party engineering firms with such clearances. Given the

0 CSMAC Report at 14.

"' CSEA NOI, 1(a), 74 Fed. Reg. at 32134; see also H.R. 7207, 110th Cong. 2nd Sess. (introduced Sept. 28, 2008)
(“Inslee Bill”) at 2(b).

12 Inslee Bill at 2(c).



importance of accurately documenting incumbent operations that could preclude carly
deployment, some additional information sharing is clearly warranted.

Second, NTIA should consider whether access to information can be enhanced. Again,
certain agencies were able to develop effective mechanisms for the dissemination of initial
information, as well as timely updates to that information, that functioned better than other
agencies. CTIA believes that NTIA could significantly improve the CSEA process if it defined
best practices and ensured that agencies establish mechanisms for the timely delivery of
information.

B. Agencies Should Recognize that Pre-Relocation Coordination and
Deployment for Commercial Carriers Is Assumed.

One lesson of the AWS-1 relocation at 1.7 GHz is that Federal agencies may have
underestimated the desire on the part of commercial carriers to engage in pre-relocation
deployment. In some cases, that may have been the result of Federal agencies having greater
access to information that moderated the ability to engage in pre-relocation deployment, but in
other cases, it may simply have been the view that such deployment was extraordinary. In this
instance, greater communication between carriers and the Federal agencies, perhaps organized
through NTIA, might have prepared the Federal agencies for the onslaught of the pre-relocation
deployment coordination requests they received.

In the future, Federal agencies should recognize that, re-purposing existing spectrum
bands has become the norm as true “greenfield” spectrum no longer exists. As a result, carriers
generally expect to coordinate around incumbents during initial deployment for any band.
Working with incumbents and relocating incumbents is — and will be — the standard process for
implementation of new networks in auctioned bands. Accordingly, as future CSEA

implementations are considered, NTIA may have a role educating Federal agencies as to carrier



expectations regarding deployment, which would have the beneficial effect of increasing pre-
planning, allowing agencies to develop appropriate information gathering tools, forms, and
portals, automating processes and setting up procedural flows to meet expected cc:ordination
démand.

IV. CONCLUSION

CTIA believes that the two years that have passed since the 1.7 GHz relocation
commenced demonstrate that remarkable progress can occur when Federal agencies and the
commetcial sector cooperate effectively. The relocation of Federal users in the 1.7 GHz bands is
a monumental task, and all partics are to be commended for the progress made to date. The 1.7
GHz band is now a model for future relocations under CSEA, and, as NTIA suggests, reviewing
the initial implementation with an eye towards improving and optimizing processes is a critical

part of future spectrum planning. In such regards, CTIA, as discussed above, believes that NTIA
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should take a greater role in assisting Federal agencies in achieving common best practices, and

that further consideration should be given to information sharing and process transparency.
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