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CTJA
The Wireless Association'"

September 22, 2009

Via Electronic Filing
Marlene H. Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, S.W.
Washington, DC 20554

Re: Written Ex Parte Presentation, WT Docket No. 08-165

Dear Ms. Dortch:

Expanding the Wireless Frontier

Pursuant to the September 22, 2009 request of the Wireless Telecommunications
Bureau Staff, please find attached a copy of a September II, 2009 email accompanying a
federal tower siting decision and CTIA's comments filed in response to the National
Telecommunications and Information Administration's Notice of Inquiry Concerning
Implementation of the Commercial Spectrum Enhancement Act.

Pursuant to Section 1.1206 of the Commission's rules, a copy of this letter and
referenced email and attachments are being filed via ECFS with your office. Please do
not hesitate to contact the undersigned with any questions.

Sincerely,

/s/ Brian M Josef

Brian M. Josef

cc: Ruth Milkman
Jim Schlichting
Jane Jackson
Angela Kronenberg

1400 16th Street, NW Suite 600 Washington, DC 20036 Main 202.785.0081 Fax 202.785.0721 www.ctia.org
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Brian Josef

From: Brian Josef

Sent: Friday, September 11,2009 12:08 PM

To: Ruth.Milkman@fcc.gov; jim.schiichting@fcc.gov; Jane.Jackson@fcc.gov

Cc: Christopher Guttman-McCabe

Subject: Additionai Follow-up from CTIA Ex Parte Meeting

Attachments: Decision - Judge McMaho 8-31-09.pdf; 090821 - CTIA NTIA CSEA Comments FilED.pdf

Ruth, Jim and Jane:

Per your request during our meeting, please find attached copies of (1) the Omnipoint v. LaGrange tower siting
decision out of the Southern District of New York; and (2) CTIA's comments in response to NTIA's Notice of
Inquiry Concerning Implementation of the Commercial Spectrum Enhancement Act (CSEA).

The Omnipoint v. LaGrange decision was cited by T-Mobile in its declaration to the FCC on the shot-clock piece
and highiighted in CTIA's reply comments. The laGrange matter - T-Mobile's six year attempt to fill a coverage
gap that Involved collocating on an existing tower - has now been decided in T-Moblle's favor. In rendering the
decision, the jUdge issued a permanent injunction directing the Town to issue all necessary approvals to permit
the installation ofT-Mobile's equipment within 90 days. We view the decision as fitting squarely within the
considerations raised in the shot-clock petition.

In its comments to NTIA concerning the CSEA, CTIA recommended that NTIA assume a greater role coordinating
Federal agency interests in future relocations under the CSEA. CTIA also suggested that taking concrete steps
that yield greater information, transparency, and coordination between Federal and private entities will benefit all
CSEA stakeholders.

Piease let me know if you have any questions regarding these matters.

Regards,

Brian

From: Brian Josef
sent: Friday, September 11, 2009 11:42 AM
To: Ruth.Milkman@fcc.gov; jim.schiichting@fcc.gov; JaneJackson@fcc.gov; Charles Mathias;
Matthew.Nodine@fcc.gov; Kevin.Holmes@fcc.gov; Aaron.Goldberger@fcc.gov; Walt Strack
Subject: Follow-up from CTIA Ex Parte Meeting

All:

Thank you again for taking the time to meet with CTIA to discuss the evolving wireless ecosystem and the value,
innovative services and unique characteristics of mobile wireiess broadband being delivered to consumers.
Attached piease find a copy of the letter CTIA filed iast night memorializing our meeting and an electronic copy of
the Powerpoint presentation used during the meeting.

If you have any questions or we can provide you with any other materials, please don't hesitate to contact us.

Regards,

Brian

Brian M. Josef

9/22/2009



Director, Regulatory Affairs
CTIA·The Wireless Association®
Expanding the Wireless Frontier
1400 16th Street, NW Suite 600
Washington, DC 20036
www.ctia.org
Direct: 202.736.3253 Main: 202.785.0081
Mobile: 202.445.6000 Fax: 202.736.3685
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
__________________.x

OMNIPOINT COMMUNICATIONS, INC.,
d/b/a T-MOBILE, AND
OMNIPOINTNY MTA LICENSE, LLC,

Plaintiffs,

-against-

TOWN OF LAGRANGE,
TOWN OF LAGRANGE ZONING BOARD
OF APPEALS, TOWN OF LAGRANGE PLANNING
BOARD, AND TOWN OF LAGRANGE ZONING
AND BUILDING DEPARTMENT,

Defendants.

__________________.x

i"l:SDS SDNY

IDOCUMENT

ELECTRONICALLY FILED
DOC it:

DATE ."[1 F?:~ 8) ~II 0.-,

08 Civ. 2201 (CM)(GAY)

DECISION AND ORDER GRANTING IN SUBSTANTIAL PART AND
DENYING IN ONE PART PLAINTIFFS' MOTION FOR PARTIAL SUMMARY

JUDGMENT AND DENYING IN SUBSTANTIAL PART AND GRANTING
IN ONE PART DEFENDANTS' CROSS-MOTION FOR SUMMARY JUDGMENT

AND DIRECTING THE ENTRY OF A PERMANENT INJUNCTION

McMahon, 1.:

Under the Telecommunications Act of 1996,110 Stat. 56,47 U.S.C. § 332 (hereinafter

"TCA"), Congress expressed a desire to provide "for a pro-competitive, de-regulatory national

policy framework designed to accelerate rapidly private sector deplbyment of advanced

telecommunications and information technologies and services... :'by opening all

telecommunications markets to competition." Cellular Tel. Co. v. Town ofOyster Bay, 166 F.3d

490,493 (2d Cir. 1999) (citing H.R. Conf. Rep. No. 104-458 at 1q (1996). In furtherance of

this goal, Congress added a subsection to the National Wireless Telecommunications Siting

Policy, 47 U.S.C. § 332(c)(7)(A), which imposes limits on a state pr local government's
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decisions regarding the location, construction and modification ofpersonal wireless facilities.

ld. Although the TCA preserves traditional local zoning authority over the siting of wireless

facilities, 47 U.S.C. § 332(c)(7)(A), "the method by which siting decisions are made is now

subject to judicial oversight. Therefore, denials subject to the TCA are reviewed by [a] court

more closely" than are other types of zoning decisions, to which federal courts generally accord

great deference. 1d.

Plaintiffs Omnipoint Communications, Inc., d/b/a T-Mobile, and Omnipoint NY MTA

License, LLC (collectively, "T-Mobile") have been attempting for some six years to fill a

significant coverage gap in the Town of LaGrange. The Town has a long history of hostility to

cell phone providers within its borders; the very cell tower on which plaintiffs having been trying

(for five years) to co-locate the equipment that would fill the coverage gap was constructed only

after a long court battle and pursuant to an order of this court (Brieant; J.). According to

plaintiffs, Defendants Town of LaGrange, Town of LaGrange Zoning Board ofAppeals (the

"ZBA"), Town of LaGrange Planning Board (the "Planning Board:'), and Town of LaGrange

Planning, Zoning and Building Department (the "Building Department") (collectively referred to

as the "Town")-have done everything in their power to prevent TcMobile from co-locating on

the existing tower (known as the ATC Tower), even though LaGrange's Zoning Code expresses

a preference for "collocation" (the Town's spelling) over other siting solutions. Plaintiffs sue

seeking an injunction to compel the Town to let it place its antennas on the ATC Tower.

Both sides have moved for partial summary judgment: plaintiffs seek a declaration that

the Town Defendants, particularly the ZBA, are in violation ofthe:TCA and ofNew York state

law; Defendants seek dismissal of some, but not all, of the claims·asserted against them.

2
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For the reasons set forth below, plaintiffs' motion is granted except insofar as they seek

summary judgment on the Ninth Cause ofAction; defendants' motion'is denied in all respects

except insofar as they seek dismissal of the Ninth Cause of Action,

A permanent injunction directing the Town of LaGrange and any and all agencies, boards

and authorities acting on its behalf to issue all necessary orders such that T-Mobile's equipment

can be in service within 90 days will issue as soon as plaintiffs submifa form of order and

defendants have an opportunity to comment on it.

STATUTORY SCHEME

The TCA limits state and local regulation "of the placement, construction, and

modification of personal wireless service facilities," 47 U,S.C, § 332(c)(7)(B). Such regulation

"(I) shall not unreasonably discriminate among providers offuncti6nally equivalent services, and

(II) shall not prohibit or have the effect of prohibiting the provision ofpersonal wireless

services." 47 U.S.C. § 332(c)(7)(B)(i). Further, state and local gov~rnment may not deny an

application except in a written decision "supported by substantial evidence contained in a written

record." 47 U.S.c. § 332(c)(7)(B)(iii).

THE ADMINISTRATIVE RECORD

T-Mobile and the Town have agreed on the contents ofthe'adrilinistrative record that

existed during the consideration ofT-Mobile's collocation applicatiOI1.; a copy of which has been

jointly submitted by the parties. The Court will refer to that submission in this opinion. I

I In the chambers file that the Court received from the staff:ofthe late Hon. William C.
Conner (upon whose death I took over this matter), there is a dehors the record submission,
consisting of a binder full of letters written directly to Judge Conner from townspeople in La
Grange. They appear on the Court's Docket Sheet as #43. ':,

I do not know whether counsel for defendants submitted tft~:letters or whether a group of
citizens simply took it upon themselves to do so. However, whoever sent these letters clearly

3
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STATEMENT OF FACTS

The Code of the Town of LaGrange

Section 240-49 of the Code of the Town of LaGrange (the i'Town Code") governs the

siting and design of Wireless Communications Towers and Facilities. See LaGrange, N.Y.,

Town Code ch. 240, art. IV, § 240-49.

Section 240-49 expressly states that its purpose, among others, is to "[m]inimize the total

number of communications towers located within the Town." Id. at § 240-49(A)(2). In addition,

with respect to "Siting," Section 240-49 provides:

Communications facilities shall be sited, to the maximum extent
feasible, on existing tall structures such as utility poles, silos,
buildings, church steeples, water tanks, and the like: Applicants
must demonstrate exhaustion of all reasonable effOJ;ts to site

.facilities on existing structures before approval shall be granted to
construct a new communications tower.

Id. at § 240-49(F) (emphasis added). Section 240-49 also includes a sub-section entitled

"Collocation," which states:

(a) All wireless communications facility structures should be ofa
type and design that will maximize collocations;

(b) Collocation is required ofa communications facility unless the
applicant has provided clear and convincing evi.dence that:

[1] There are no other usable existing structures in· service area.
[2] Collocation does not achieve the minimum reasonable

technical needs of the proposed facility. .

does not understand the role of the courts in our American system of government. The letters are
not part of the record of proceedings that this Court is empowered to review. Rather, they are a
naked attempt to lobby a judge in hopes of obtaining a favorable decision. Once I glanced at a
few of the letters and apprehended the nature of the submission, the Court ceased reading them,
because it would not be appropriate to consider them in reaching my decision. That decision is
predicated entirely on the law and the administrative record, not on citizen pressure.

4
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[3] Structural or other engineering limitations, absent
reasonable refurbishment, are clearly demonstrated to be
prohibitive to the proposed facility.

[4] After demonstrated thorough and good faith efforts, the
applicant is unable to secure permission from another
facility or structure owner to collocate.

Id. at § 240-49(G)(l0) (emphasis added).

As the foregoing provisions make clear, the Town Code requires co-location of wireless

services facilities in nearly every instance. An applicant may seek the installation of its facilities

on something other than an existing structure only after overcoming significant hurdles.

There is a second provision of the Zoning Code that applies to· wireless communications

facilities. Section 240-49(G)(5)(b) prohibits "all communications facilities.... within 500 feet

ofany occupied residential dwelling unless expressly permitted, in writing, by all inhabitants of

the dwelling within a radius of500 feet ofthe proposed communication facility." A "wireless

communications facility" is, "A term intended to include all of the various facilities that provide

communications services, including tower, antenna, and any accessory structures or equipment

designed and constructed for use by a commercial provider of such services." Town Code §240-

112. This provision-clearly intended to stop the construction ofwireless facilities in as much. .
of LaGrange as possible (perhaps in the entire town}-literally requires an applicant to obtain

even the signatures of children (some ofwhom may not be able tei,write), or else to receive a

variance from the ZBA.

The broad definition of "wireless communications facility" includes the antennas that the

plaintiffs wish to install on the ACT Tower.

The ACT Tower and Judge Brieant's Order

This proceeding is not the first in which LaGrange has gone liead to head with a wireless

service provider. OmniAmerica Towers, Inc., a subsidiary ofATC, and Nextel (a competitor of

5



Case 1:08-cv-02201-CM Document 49 Filed 08/31/2009 Page 6 of 43

T-Mobile) were forced to sue the Town after the Town denied their application for the

installation of a new wireless services facility in LaGrange. ATC and Nextel had proposed to

replace an existing radio tower located at 20 Vervalen Drive, on which Nextel was renting space,

with a new tower on the same premises. Nextel ofN. Y., Inc. v. Town'ofLaGrange, 02-civ-4260

(CLB) (S.D.N.Y. filed June 6, 2002).

This lawsuit was eventually settled by order of this court dated January 23, 2004. (R. 76-

79.) The settlement provided, in pertinent part, that Nextel could construct a new monopole not

to exceed 150 feet in height on the Vervalen site. The key paragraph of Judge Brieant's order for

present purposes provides as follows:

The New Tower and the Nextel Facility shall be deemed to be legal
conforming uses and structures [under the Town's 'Zoning Code].
However, any future modifications or additions to the New Monopole or
the Nextel Facility shall comply with any existing Town Zoning Code;
provided however nothing in this paragraph shall be deemed a waiver of
the rights of any part or a prohibition to challenge any law, code or
regulation or decisions rendered there under, with respect 'to any future
modification ofadditions.

(R. 78 ~ 4.)

The wording ofthis paragraph insured that the settlement applied only to Nexte]'s

installation, leaving the Town free to fight another day against any Nextel competitors who

might wish to comply with Town law by co-locating wireless communications facilities on the

ATC Tower. I have no doubt that Nextel was quite content with this outcome, for business

reasons of its own.

Against that background, the Court examines the record in' this case.

The Town's Processing and Denial ofT-Mobile's Application.

T-Mobile is a telecommunications company providing "commercial mobile services,"

"personal wireless services," "commercial mobile radio services," anq "personal

6
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communications services" as those terms are defined and commonly used in the TCA and in the

rules, regulations and orders of the Federal Communications Cominission ("FCC") promulgated

pursuant thereto. T-Mobile operates a national wireless network pIJrsuant to FCC licenses that it

holds for areas including Dutchess County and the Town of LaGtange. [R.402.]

T-Mobile provides its services in the Town of LaGrange using wireless services facilities,

which include base stations, antennas and the ancillary equipmentnecessary to send and receive

wireless signals. [R. 40 I.] These facilities are necessary to permit'T-Mobile to provide coverage

throughout a particular geographic area. [R. 40 I.] Wireless calls are handed off from one cell

site to another as a user moves through the service area. [R. 40 I.];Gaps in coverage can create

"gaps in service" where wireless calls cannot be initiated or received and where a wireless call in

progress will be dropped. [R. 401.] Such gaps pose significant problems for wireless carriers in

terms of the ability to market their services, customer goodwill, ane! even the satisfaction of

minimum coverage requirements established by FCC regulations. [R. 40 I.] Given that many

emergency first responder organizations rely upon wireless commHnications, any gaps in service

also pose a public safety risk. [R.401-402.]

At present, and for the last several years, T-Mobile has a wireless services gap that exists

over a 3.5-mile area along State Route 55 in the Town of LaGrange. [R. 402, 561.] T-Mobile

sought to close this gap in accordance with the terms of its FCC licenS,e through the installation
,',

of an additional wireless services facility. ...

On November 25,2003, T-Mobile attended a pre-application meeting with the Town of

LaGrange Planning, Zoning, and Building Department (the "Building Department") to discuss

the wireless services gap and the available opportunities to close the gap by the installation of a

new wireless services facility. [R.I.] At that time, T-Mobile considered three potential options:

7
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(I) collocation of antennas on a now-existing ISO-foot monopole tower owned by American

Tower Company ("ATC") and located at 20 Vervalen Drive in the Town of LaGrange (the "ATC

Site"); (2) construction of a new tower located at the Red! Salvage Yard at 2 Sedgewick Road in

Poughkeepsie (the "Redl Site"); and (3) collocation of antennas on a Consolidated Edison

transmission tower (the "ConEd Site"). [R. 44.]

T-Mobile's initial technical analysis, performed by radio frequency engineers employed

by T-Mobile using advanced scientific communications equipment, determined that collocation

of antennas at the ATC Site or construction of a tower at the Redl Site would eliminate much of

the gap and provide adequate and reliable coverage to the subject cell: [R.43-44.] T-Mobile's

initial technical analysis further determined that antennas at the ConEd Site would not provide

the coverage necessary to eliminate the service gap. [R.44.]

At the time T-Mobile undertook its initial technical analysis, the Nextellitigation

discussed above was pending and had been pending for some time. Rather than tie its fate to a

dispute over whose duration it had no control, T-Mobile made an initial decision to apply for

permission to build its own tower on the Redl Site.

On or about December 30, 2003, T-Mobile submitted an appli~ationto the Building

Department, requesting all necessary approvals and permits to construct a new monopole tower

at the Redl Site, on which T-Mobile had acquired lease rights, withT"Mobile antennas to be

located at a centerline height of 140 feet on the monopole tower (ihe "Redl Site Application").

[R. 15-70,44.]

8
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T-Mobile's Redl Site Application was supported by a 1987 variance issued by the ZBA,

which allowed for the construction of a single 200-foot antenna2 at th6'Redl Site (the "1987

.~,
Variance"). [R. 33-36.] However, at an April 20, 2004 meeting ofthe:Town of LaGrange

Planning Board (the "Planning Board") concerning the Redl Site Application, T-Mobile was
~

informed that its application to attach an antenna to any such tower wbuld also require (among

other things) either the signatures of all residents of homes within 5.00·.feet of its antennas or a

separate variance from compliance with 0 Section 240-49(G)(5.)(b) ofthe Zoning Code. [R.89.]

By that time, the Nextel lawsuit had settled. Once T-Mobile ie;uned of the settlement,

and the fact that installation ofa 15.0-foot monopole tower at the ATC Site (the "ATC Tower")

was authorized and "deemed to be [a] legal conforming user] and s(wcture(j," [R. 76-79.], it

decided that the better part of valor was to table the Redl Site Application and instead seek to co-

locate on the ATC Tower. This decision appeared wise in view of: '(a}the ATC Order; (b) the

Town's stated goal to minimize the number of communications towers; (c) the Town's clear

mandate for the co-location on existing structures; (d) the Town's requirement that an applicant

exhaust all reasonable efforts to co-locate on existing structures; (e) the Town's announcement

that the installation of antennas at the Redl Site would require yetanother variance; and (f) T-

Mobile's technical analysis, which found that antennas at a centerline height of 138 feet on the

ATC Tower would eliminate much of its service gap in the area and provide adequate and

reliable wireless coverage to the subject cell. [R. 89, 166.]

'..-

2 The antenna approved by the 1987 Variance was never built. [R~· 88;:] I am assuming that the
Redl site is actually located in LaGrange (albeit, perhaps, with a Poughkeepsie address);
otherwise, I cannot account for the fact that the record places the Redl site in Poughkeepsie.

9
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....

T-Mobile negotiated a lease to collocate antennas at the ATe Site and began preparing

the documents required to support a collocation application to the Town. Needless to say, all this

activity took time-about a year, to be precise.

On or about May 20, 2005, T-Mobile formally withdrew the Redl Site Application and

submitted a new application requesting a special use permit and site plan approval from the

Planning Board to collocate antennas on the ATC Tower. [R. 167-222.] On July 5, 2005,

T-Mobile attended a Planning Board workshop session to discuss its application, but was told

that the application could not (and therefore would not) proceed until such time as an old unused

radio tower on the premises was removed and a fence constructed by ATClNextel pursuant to the

terms of the ATC Order. [R.241.] Needless to say, that, too, took time.

On December 20, 2005, following removal ofthe unused nidio tower, T-Mobile attended

a Planning Board meeting to discuss its Collocation Application. The Planning Board set a

public hearing date for January 17, 2006. [R.262.]

On or about January 12,2006, T-Mobile submitted a structural analysis for the ATC Site

to the Building Department, indicating that the ATC Tower could support the T-Mobile

antennas, and a radio frequency compliance report, indicating that T,-Mobile's installation would

be in compliance with the applicable FCC rules and regulations regarding emissions. [R. 294-

318.] Ofparticular importance, the undisputed evidence shows that. the proposed installation

meets FTC emissions standards. [R.317-318].

On January 17,2006, T-Mobile appeared before the Plam:iiqg Board for a public hearing

to discuss its application. [R.330-333.] As has occurred in every" one.: of these situations that

have come before this Court (and there have been quite a few), public·..comment focused on

alleged concerns regarding health effects of cell towers, even tho.ugh Congress has expressly

:l,
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provided that such concerns my not be taken into account by public officials in rendering siting

decisions ifa proposed installation meets FTC emissions standar4s-_which this one does. The

citizens of LaGrange also expressed extreme displeasure over the settiement of the ATC

Litigation, the visual impact of the ATC Tower, the fall down area of the ATC Tower,

maintenance concerns with the ATC Tower, and perceived non-compliance issues with the ATC

Tower concerning the ATC Order and the Town's Code. [R. 330-333.] None of this had

anything to do with T-Mobile or its application, except insofar as it demonstrate widespread

local hostility to any cell tower or cellular equipment located anyWhere in the Town.

In response to public comment on the purported health effects associated with cell

towers, Planning Board Chairman John Brewster confirmed that the-issue had come up before

and that it concerned him. [R. 332.]3 However, Mr. Brewster acknowledged that the Planning

Board could not deny T-Mobile's application "if it meets the code." [R.332.]

On or about April 3, 2006, T-Mobile received a letter frorothe Building Department

outlining concerns with T-Mobile's application, including the potential for other future

collocators on the ATC Tower and aesthetic concerns that might impact the character of the

neighborhood as a result of a fully collocated tower. The Building- Inspector also advised T-

Mobile to apply for and obtain an area variance from Section 240-49(G)(5)(b) of the Town's

Code, because the tower on which T-Mobile's proposed to install.l~s antennas was within 500

feet of occupied residences. [R.358-360.] T-Mobile did not have, and had no reasonable

prospect of obtaining, the signatures ofall the residents of those houses.

3 The Court is not unsympathetic to the fact that long-term health effects ofcell towers continue
to concern the citizens ofevery community. Redress, however, lies ip. convincing Congress to
allow local officials to consider health effects in their evaluation of-cell provider applications,
even if FCC emissions standards are met. At present, local officials are expressly barred from
worrying about health-related issues if-as is the case here-FCC sta!J.dards for emissions are
met.

11
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On August 3, 2007-three and one half years after the settlement of the Nextellitigation

(!)-the Administrator of Planning and Zoning issued a Use Permit for Nextel to locate its

equipment on the ATC Tower. [R. 375.] Four days later, on or about August 7, 2007, T-Mobile

submitted a letter to the Building Department asking to appear before the Planning Board for

continuation of its application. [R.377.]

On September 4,2007, T-Mobile appeared before the Planning Board to re-present its

application. [R. 378.] During the meeting, the Planning Board and the Director of the Building

Department encouraged T-Mobile to consider going back to Plan Aand build a new tower at the

Redl Site, rather than co-locate on the ATC Tower-this despite the fact that the Town's Zoning

Code effectively required T-Mobile to co-locate rather than construct ~ new tower. [R. 378.] In

addition, the Planning Board directed T-Mobile to make an application to the ZBA for an area

variance, noting that T-Mobile's proposed collocation on the ATC:.Tower was within 500 feet of

residential dwellings and that variances were historically requiredfor other collocation

applications on existing tall structures under Section 240-49(G)(5)(b).. [R. 378.]

T-Mobile disagreed with the Town's position that a variance was necessary, in light of

the terms of the ATC Order and the fact that its antenna collocation would not change the ATC

Tower setbacks. However, it made application (under protest) to' the ZBA for an area variance

on or about September 25,2007. [R. 378-449.]

On November 5, 2007, T-Mobile appeared before the ZBA. It set forth its objections to

the requirement for a variance from Section 240-49(G)(5)(b), but requested in the alternative the

granting of the variance to allow collocation of its antennas on the:.ATC Tower. [R.470-475.]

During the public hearing, the ZBA read into the record letters from the public objecting

to T-Mobile's application based upon perceived health effects from c~ll towers (the forbidden

12
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consideration again), as well as generalized objections to the location of the ATC Tower. [R.

459-463,471.] Public comments made during the hearing again reflected the residents'

displeasure with the Town's settlement of the ATC Litigation and .the installation of the ATC

Tower. [R.472-474.] ZBA member Joseph Zeidan stated that "a mistake had already been

made when the tower [at the ATC Site] went up in the first place; [the ZBA does not] want to

make another mistake." [R.473.]

At no time during the November 5, 2007 meeting did the ZBA address or discuss the

factors in Section 240-92(C)(2), all of which must be considered hi determining a request for an

area variance. Nor did the ZBA address the demonstration made by. T-Mobile in support of the

area variance. [R.470-475.] Instead, the ZBA adjourned the public hearing until such time as

the Planning Board issued a determination under the State Environmental Quality Review Act

("SEQRA"). [R.475.]

On January 22, 2008, T-Mobile appeared before the Planning )3oard for the scheduled

SEQRA public hearing. It presented photo simulations ofthe proposed collocation at the ATC

Site. [R. 503-505, 525-532, 536-537.] T-Mobile's presentation also included updated

propagation studies based on a company-wide upgrade ofT-Mobile's propagation modeling tool.

[R. 536-537.] The updated propagation studies re-affirmed the existence of a wireless services

gap for T-Mobile that exists over a 3.5-mile area along State Route 5s:and in the Town of

LaGrange. [R. 536-537.]

During the meeting, the Chairman of the Planning Board acknowledged that, "The town

code requires that an applicant who is proposing to put cell panels' ~p in the town has to

demonstrate to the board that co-locating on an existing tower cannot work, in order to pursue

putting it on a new tower. [T-Mobile] has to apply for this on an e,:,isting tower. [The ATC

13
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Tower] will work as well as [a] tower that hasn't been built yet and since [the Redl] tower has

not been built, in order for [T-Mobile] to apply for [a new tower] at all, [T-Mobile] would have

to demonstrate that [the ATC Tower] won't work, [but the ATC Tower] will work" for T-

Mobile. [R. 527.]

The Planning Board unanimously voted to approve a SEQRA Negative Declaration,

finding that T-Mobile's project would not result in any significant adverse environmental

impacts and, among other things, noted that the proposed collocation would not: (I) materially

conflict with the community's current plans and goals; (2) impair the character or quality of

important historical, archaeological, or aesthetic resources; or (3) create a hazard to human

health. [R. 532, 592-595.]

On February.4, 2008, T-Mobile appeared before the ZBA and'provided the Board with a

photo simulation for the proposed collocation at the ATC Site and,the revised propagation

studies. [R.553-558.] During the meeting, T-Mobile also re-stated its position that a variance

from setbacks to residential structures should not be required, since T-Mobile was not changing

the ATC Tower's setbacks, but merely adding antennas to the tower.4 [R. 553.] The Building

Department had already received a letter from counsel for T-Mobi'le, dated January 18,2008, in

which T-Mobile again asked the ZBA to (A) make a finding ihat n6'variance was in fact needed,

or if it could not to (B) grant the needed variance:

(A) Given the language in the January 23, 2004'court order
settling the Nextel/OmniAmerica versus Town of LaGrange law
suit regarding the subject tower, and given that the proposed T­
Mobile collocation does not alter, in any way, the existjng court
approved tower setbacks, is Zoning Code Section 240-49(G)(5)(b),
requiring a 500 foot setback to the nearest residential structure,
applicable to T-Mobile's collocation application? ':

4 As should be evident from my comment about the Town living t~ fight another day, the Court
disagrees with T-Mobile's position on the need for a variance. ."
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(B) If the Zoning Board determines Section 240-49(G)(5)(b) to
be applicable to T-Mobile's application, we request the Zoning
Board grant the necessary setback variances to allow T-Mobile to
collocate antennas on the existing tower as collocation is required
by Town Zoning Code Section 240-49(G)(1 0).

[R. 520-523.]

The ZBA addressed the letter by flagrantly and deliberately misreading T-Mobile's

request. It is, of course, the job of a Zoning Board of Appeals to determine whether a Building

Inspector's ruling that a variance is needed is correct. Town Law § 240.92 (Valk Aff. Ex. C).

The LaGrange Buildings Inspector had concluded that a variance was required; all T-Mobile did

was ask the ZBA to conclude that he had been incorrect. Nothing could fall more squarely

within the Board's mandate. Nonetheless, the Board decided that it co'uld not respond to T-
.:.

Mobile's first request (that the Board conclude that no variance was needed) because that would

require it to read Judge Brieant's order. [R. 555.] The ZBA instead focused its discussion on

whether a variance should be granted. [R. 557-558.]

During the public hearing portion ofthe meeting, public comment again focused on the

residents' anger with the Town for settling the ATC Litigation, the.public's displeasure with the

location of the ATC Tower, the public's concern over the ATC To~er's setbacks and fall down

zone, and whether T-Mobile had a "hardship" that warranted the granting of a variance. [R.555­

557.] T-Mobile addressed the public concerns by directing the ZBA to the previously submitted

structural analysis for the ATC Tower, which demonstrated that th~ facility would support
.:. ';

T-Mobile's antennas. [R.555-557.] T-Mobile also referred the ZBA, to the appropriate legal

standards for granting an area variance to a public utility. [R. 555~557.] "Hardship," to the

extent relevant, was established by the existence of the coverage gap and the legal impossibility

",
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offilling it in any other manner, given the Zoning Code's mandatej(as'noted by the Planning.
'.

Board Chairman) that no new tower could be built ifco-locatio~~re feasible.

However, at the conclusion ofthe meeting, ZBA membersjilade the following

statements:

Mr. Johnson: There is a general requirement to try to co[l]locate
as much a possible but then there is a specific requirement for
people within 500 feet to give their approval to a communications
facility.

Ms. Swanson: I strongly believe in co[l]location, and think it is a
good use of resources, however, because in this case the tower's
location is there because the court settlement, I do not believe the
court can take away the rights of the residents withj'~ 500 feet to
decide on new communications facilities which this.)s,;it is not the
subject of the previous court case. I think it is too bad that another
tower will have to be built if they want to continue their operation
but I would have to vote to deny this based on the legalities of the
situation.

[R.557.] Mr. Zeidan, as noted above, had already taken the position that the siting of the ATC

Tower had been a mistake, one that he did not support repeating. ""..
The ZBA then unanimously voted to deny T-Mobile's request·for a variance from

". ..

Section 240-49(G)(5)(b)-apparently on the ground that, by granting ~ variance from the

requirement that the signatures of residents within 500 feet be obt!linen, the Board would be

overriding the law. [R. 558.] No one present commented on the fact that any request for a

variance is a request to override the law-that is what a variance ·is. :.
. '

At no time during the February 4, 2008 meeting did the ZB.Aaddress or discuss any of

the factors specified in Section 240-92(C)(2), which must be considered when determining an

area variance application. [R. 553-558.]

By letter dated February 6, 2008, T-Mobile was advised tliat the ZBA denied T-Mobile's

request. The letter does not identify any basis or reason for the ZBA,'s. decision. [R.563.]
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PROCEDURAL HISTORY OF THIS LITIGATION

On March 5, 2008, T-Mobile filed the instant action. An amended complaint was filed on

April 8, 2008.

T-Mobile brought a total often separate claims-eight under the TCA and two under

state law. The federal claims seek a declaration that the TCA preempts certain provisions of the

Town's Zoning Code; that the ZBA's decision denying T-Mobile's application for a variance so

that it can co-locate on the ATC Tower is (1) not supported by substantial evidence, (2)

predicated on forbidden considerations (to wit, the purported enviromnental effect of radio

frequency emissions), (3) effectively constitutes a denial of service, and (4) unlawful in that it

discriminates among service providers. The state law claims seek a declaration that T-Mobile

should not have had to file for a variance because the proposed use (co-location) was a

conforming use, as well as a declaration that the ZBA's failure to want the requested variance

was arbitrary and capricious in violation ofArticle 78 of the Civil Practice Law and Rules ofthe

State ofNew York and New York's public necessity doctrine.

The Town answered the amended complaint, principally denyi'ng all charges and seeking

dismissal of all claims.

As noted above, both sides moved for partial summary judgment in the summer of2008., .

Plaintiffs move for the entry ofa mandatory injunction compellin~ the Town Defendants to grant

all necessary approvals so that it can co-locate and close its coverage gap as soon as possible.

The Planning Board and Buildings Department argue that all claims against them should be
.....

dismissed because they have not yet issued any final decision; aU d,efendants urge that this Court

should conclude that substantial evidence supported the ZBA's variance decision and that the

decision neither rested on impermissible factors nor violated state law.

17
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The case was assigned to Judge Conner. It was reassigned to this Court upon Judge

Conner's death in July 2009.

DISCUSSION

Before discussing the merits of the various motions and cross-motions, a word on who

are proper parties is in order.

Under Federal Rule of Civil Procedure 17(b), an entity is suable in federal court only if it

would be suable under the laws of the state where it was created. See Rowland v. Cal. Men's

Colony. Unit II Men's Advisory Council, 506 U.S. 194,214 (1993). Therefore, the law ofNew

York governs which entities can be named as defendants in this case..

In New York, agencies of a municipality are not suable entities. The only proper

defendant in a lawsuit against an agency of a municipality is the municipality itself, not the

agency through which the municipality acted. This is so because, "Under New York law,

departments that are merely administrative arms of a municipality have no separate legal identity

apart from the municipality and therefore cannot be sued." Santiago v. City ofN Y, No. 06-

15508,2008 WL 2854261, at *3 (S.D.N.Y. July 21, 2008); See also, .;g., Fanelli v. Town of

Harrison, 46 F. Supp. 2d 254 (S.D.N.Y.l999); Baker v. Willett, 42 F..$upp.2d 192, 197

(N.D.N.Y.1999); Manning v.County ofWestchester, No. 93-3366; 1995 WL 12579 at *2

(S.D.N.Y. Jan. 5, 1995); Wilson v. City ofNY, 800 F. Supp. 1098, 1101 (E.D.N.Y.1992).

In this case, plaintiffs sued the Town of LaGrange, its Buildings Department, its Planning

Board and its Zoning Board of Appeals. The last three defendants ~e.sued only as municipal
. ~.

entities; T-Mobile did not sue the individual members of those boards.or the building inspector

himself.

18
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The various boards and departments have made arguments addressed to themselves as

separate entities; for example, the Buildings Department and the Planning Board have argued

that the entire complaint should be dismissed as against them because they have not taken any

final action with regard to T-Mobile's collocation application.

However, such arguments need not be considered. For purposes ofthis lawsuit, the only

proper municipal party defendant is the Town of LaGrange, and the only question is whether an

injunction should issue against the Town (which would include all of its municipal entities).

A. A Variance Was In Fact Required Before T-Mobile Could Co-Locate

It seems counter-intuitive, as T-Mobile repeatedly states, that it should need to obtain a

variance from §240-49(G)(5)(b) before it can co-locate wireless antenna on a tower that (I) has

been declared to be a conforming use by order of this court, and (2). exists for the purpose of

providing cell phone carriers with a means ofproviding service to the public.

Nonetheless, I agree with the Town that T-Mobile needed il variance before it could.,

install its antennas.

The Nextel settlement was deliberately fashioned in a way that made the tower a

conforming use, and made NexteI's placement of antennas thereon'a conforming use, but that

subjected any further build-out to whatever zoning restrictions were i~'place at the time

application for permission to co-locate was made. The settlement order provides that "any new ..

. additions to the [ATC] monopole ... shall comply with any eXisiing Town Zoning Code." [R.

78.] For different reasons, neither Nextel nor the Town had any interest is making it easy for

other cell phone providers to enter or expand service in LaGrange. So the settlement they

reached gave Nextel what it was looking for, leaving in place whate~er impediments existed (or
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might later be implemented) to forestall, and perhaps deter, the next provider (and Nextel

competitor) from using the ATC Tower.

Paragraph 4 of the Order does state that new applicants are free to challenge any Town

law or regulation that might interfere with a future addition or modification to the ATC Tower.

But by affirmatively providing that new addition to the monopole had to comply with local

zoning regulations, my esteemed late colleague, Judge Brieant, made it quite clear that the only

"conforming uses" were the pole itself and Nextel's initial installatiol). thereon. Even a future

alteration or expansion by Nextel is made subject to the Town's Zpning Code!

The fact that all this seems counter-intuitive---especially in view of the Town Law that

requires co-location unless an applicant can demonstrate that building a new facility will not

solve a coverage problem-does not much matter. The Nextel sett!:elflent plainly left for another

day (and, I am sorry to say, another judge) the resolution of all these issues in relation to any new

application.

For that reason,' plaintiffs' motion for partial summaryjUdgme~t on its Ninth Cause of

Action is denied and the Town's cross-motion for partial summary,Judgment dismissing the
.. !.

Ninth Cause of Action is granted.
.....',

This particular disposition renders moot the ZBA's applicatio'n to dismiss the Ninth

Cause of Action as against it on the ground that it lacked authority to 'l)Ilswer T-Mobile's

question posed in its letter dated January 18, 2008.

We now move on to the rest of T-Mobile's arguments-wliich"have considerably more

force.
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B. The ZBA's Denial of T-Mobile's Application Violates Section 332(c)(7)
and Article 78 of the Civil Practice Law and Rules..

I. The Town's Denial ofT-Mobile's Application Violates Section 332(c)(7)(B)(iii).

Section 332(c)(7)(B)(iii) of the TCA states that "any decision by a State or local

government or instrumentality thereof to deny a request to place, construct or modifY personal

wireless service facilities shall be in writing and supported by substantial evidence contained in a

written record." The ZBA's denial ofT-Mobile's application for a variance, on the basis ofa

record that contains no discussion of the relevant issues and in a letter that fails to articulate any

reason for denying the application, is not based on substantial evidence. It violates the TCA in

every possible way. And because it is not based on substantial evideri.ce, it also cannot withstand

review under Article 78 ofNew York's Civil Practice Law and Rules.

(aJ The Town Failed to Give Written ~~asonsfor its Denial.

"The TCA requires a written decision to enable a reviewing court to analyze the zoning

authority's rationale and to determine if the agency complied with 'the TCA's requirements."

SBA Commc'ns, Inc. v. Zoning Comm'n ofFranklin, 164 F. Supp. 2d 280, 290 (D. Conn. 2001)

(citing Western PCS II Corp. v. Extraterritorial Zoning Auth. ofSahia Fe, 957 F. Supp. 1230,

1236 (D.N.M. 1997»; see also City ofRancho Palos Verdes v. Abr.amo, 544 U.S. 113, 128

(2005) (Breyer, J., concurring) ("The statute requires local zoning boards ... [to] give reasons

for denials 'in writing."'); Cellular Tel. Co. v. Town ofOyster Bay, No. 97 -641,1998 U.S. Dis!.

LEXIS 21500, at • I 6 (E.D.N.Y. June 17, 1998) ("[T]he substantiai evidence test requires
." 5

governing bodies to produce a written decision, detailing the reas0:rts'for the decision and the
.'

evidence that led to the decision ...." (internal quotation marks omitted». "If the written

decision does not set forth the zoning authority's rationale, this groUl:id alone is sufficient to
..~..:;'

quash the [zoning authority's] decision." SmartSMR ofN Y., Inc.y:'Zoning Comm'n of

21
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Stratford, 995 F. Supp. 52, 56 (D. Conn. 1998) (internal quotation marks omitted and alteration

in original).

In addition, "A local zoning authority must issue a decision in·writing ... linking its

conclusions to evidence in the record." Omnipoint Commc'ns, Inc. v.. Planning & Zoning

Comm 'n ofWallingford, 83 F. Supp. 2d 306, 309 (D. Conn. 2000); see also Sprint Spectrum L.P.

v. Town ofN Stonington, 12 F. Supp. 2d 247,251 (D. Conn. I998).(collecting cases).

"Otherwise, [a] court would have to wade through the record below.in an attempt to discern the

[zoning authority's] rationale." Omnipoint Commc 'ns, Inc. v. Planning & Zoning Comm 'n of

Guilford, 156 F. Supp. 2d 212, 221 (D. Conn. 2001) (internal quotation marks omitted).

The ZBA's denial ofT-Mobile's application, although written, failed to include any

articulated rationale or written reasons for the denial. [R.563.] Instead, the letter merely

advised T-Mobile that its application had been denied, leaving it up to the imagination ofT-

Mobile (and this Court) to speculate as to why the ZBA chose to act as it did. The letter fails to

cite to any evidence in the record or to link that evidence to its rationale or reasoning for the

denial. [R. 563.] Indeed, since most of the record consists of comine~tsfrom the public-some

of which concerned matters that the ZBA was not legally permitted t6:'consider, including the

purported negative health effects from emissions from the cell tower, see Smart SMR ofNew

York, Inc. v. ZoningComm'n ofStratford, 995 F. Supp. 52, 58 (D.Cci)1n.1998); SprintSpectrum
•,.

IP v. Town ofFarmington, No. 3:97 CV 863,1997 U.S. Dist. LEXIS'\5832, at *\3 (D. Conn.

Oct. 6, 1997) (citing H.R. Conf. Rep. No. 104-458)-it is entirely .Possible that the Board

members were swayed to vote as they did by the sort of legally-impermissible considerations that

. 7

were the subject ofmany of the citizen comments they entertained. ".
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The Town Defendants do not contest the irrefutable fact that the letter denying the

variance gave no reason for the decision. However, they argue that the ZBA did not violate the

TCA by declining to give reasons in its letter, since the "substantial e>.iidence" supporting its

decision can be gleaned from a review ofthe record.

This argument ignores the obvious. The law requires the ZBA to specify what its reasons

were so that no one has to parse a record and guess which of the things mentioned therein was

ultimately found persuasive. The Board did not do so; it thus violate&the law.

This alone is reason to grant T-Mobile's motion for partial summary judgment on its

Fifth Cause of Action and to deny the Town's cross-motion for suriimary judgment dismissing

the Fifth Cause of Action. See SBA Commc 'ns, Inc., 164 F. Supp. 2d 'at 290; Cellco P 'ship v.

Town Plan & Zoning Comm'n ofFarmington, 3 F. Supp. 2d 178, 184 (D. Conn. 1998).

However, there is no need to rely solely on a technicality to grant plai!:tiffs' motion. A review of

the record that the Town urges the court to undertake reveals a more fimdamental flaw-

absolutely nothing can be found in the administrative record to support the ZBA's denial of the

variance.

(b) The Town's Denial ofT-Mobile's ApplicatiOli 'Was Not Based on
Substantial Evidence.

The "substantial evidence" standard has been described as·"ks.s than a preponderance,

but more than a scintilla of evidence. 'It means such relevant evidence as a reasonable mind

might accept as adequate to support a conclusion. '" Omnipoint Commc 'ns, Inc. v. Common

Council ofPeekskill, 202 F. Supp. 2d 210, 221 (S.D.N.Y. 2002) (quoting Universal Camera v.

NLRB, 340 U.S. 474, 477 (1951». The standard is a deferential one..Federal courts "may

neither engage in [their] own fact-finding nor supplant the [] Board's.reasonable

determinations." Town ofOyster Bay, 166 F.3d at 494. However, "denials subject to the TCA
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are reviewed by [aJ court more closely than standard local zoning decisions," Id. at 493, and "the

record should be viewed in its entirety, including evidence opposed to the Town's view." [d. at

494 (citing Am. Textile Mfr. Inst., Inc. v. Donovan, 452 U.S. 490, 523 (1981».

Under New Yark law, "cellular telephone companies, such as [T-Mobile], are classified

as 'public utilities' for purposes ofzoning applications." Common Council ofPeekskill, 202 F.

Supp. 2d at 222 (citations omitted). Therefore, "A zoning board of appeals has a narrower range

ofdiscretion in dealing with special permit applications filed by utilities than is true in the case

of the generality of applications." Id. The applicable standard was articulated by the New York

Court of Appeals in Consolidated Edison Co. v. Hoffman, 43 N.Y.2d 598, 611,403 N.Y.S.2d

193,200 (1978), which concerned the showing that a public utility inust make under New York

law before a zoning board may grant a use variance. See also Cellular Tel. Co. v. Rosenberg, 82

N.Y.2d 364, 371, 604 N.Y.S.2d 895, 898 (1993) (applying the Consolidated Edison test to

cellular telephone company's application to build a new cellular she); Nextel ofNew York, Inc. v.

City ofMount Vernon, 361 F. Supp. 2d 336, 341 (S.D.N.Y. 2005).

Under the Consolidated Edison "public necessity" standard, a utility must show that (I)

its new construction "is a public necessity in that it is required to render safe and adequate

service;" and (2) "there are compelling reasons, economic or otherwis~,which make it more

feasible" to build a new facility than to use "alternative sources ofpower such as may be

provided by other facilities." Rosenberg, 82 N.Y.2d at 372, 604 N'.Y:S.2d at 899. Put another

way, "a local board must evaluate a cellular telephone company's,l.lpplication for a variance on

the basis of whether the public utility has shown a need for its faciliti~s and whether the needs of

the broader public would be served by granting the variance." Sprir;tSpectrum, L.P. v. Board of

Zoning Appeals ofTown ofBrookhaven, 244 F. Supp. 2d 108, 114 (E.D.N.Y.2003) (citing

24



Case 1:08-cv-02201-CM Document 49 Filed 08/31/2009 Page 25 of 43

Rosenberg, 82 N.Y.2d at 371-72.); see also, e.g., Sprint Spectrum, L.P. v. Mills, 65 F. Supp. 2d

148,156 (S.D.N.Y. 1999). Further, "where the intrusion or burden on'the community is minimal,

the showing required by the utility should be correspondingly reducc;"d." Consolidated Edison, 43

N.Y.2d at 611. Thus, if the public utility makes the required showing the variance must issue.

Whether the utility had made the requisite showing and whether the Board's negative decision is

supportable by substantial evidence appear to be two sides of the same coin. See, e.g., Nextel

Partners, Inc. v. Town ofFort Ann, I A.D.3d 89, 94-95 (3d Dep't 2003) ("As Nextel has made

the requisite showing to warrant the approval of its variance request, we conclude that the Town

Board's denial of the application was arbitrary and not rational and was not supported by

substantial evidence in the record.") As such, the Court has not yet found a case in which a court

upheld the denial of a variance once the Consolidated Edison/Rosenberg standard was met.

To establish necessity in this context, a wireless provider such as T-Mobile must

demonstrate that (I) there was a need for service; (2) its proposed installation was safe (with

"safety" defined as being consonant with FCC emissions standards); and (3) the proposed action

was more feasible than other options. See Omnipoint Commc 'ns, jnc. '~. City ofWhite Plains,

430 F.3d 529, 535 (2d Cir. 2005).

T-Mobile made that showing in connection with its application. T-Mobile submitted

uncontroverted evidence clearly demonstrating that T-Mobile has a·substantial gap in wireless

services coverage in the Town of LaGrange and the surrounding area.. [R. 561.] The application

for co-location submitted by T-Mobile represented not only the most feasible option for filling

that gap (short of erecting a new tower), but in reality the only option,given that the Town Law

prohibits any new cell tower as long as co-location on an existing facility will solve the wireless
. ,
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service provider's problem. The installation meets FCC regulations, so by Congressional fiat it

must be deemed safe.

The ZBA did not identify any evidence, let alone substantial evidence, to support its

decision to deny T-Mobile pennission to co-locate on the ATC Tower. The Court has reviewed

the record. The reasoning (indeed, the entire discussion) of the members of the ZBA can be

summarized as follows:

• Mr. Zeidan said that T-Mobile's application for co-location should have been taken care
of three or four years ago; he was against it. He did not specify why he was against it;

• Mr. Johnson noted that there was a general requirement in the Town Code for co­
location, but there was also a specific requirement that consent 'needs to be obtained from
all persons who live within 500 feet of the apparatus, so there· is a conflict "between a
general and a specific issue" that the Board must recognize.. He engaged in no discussion
of the fact that what the Board was being asked to do was to resolve the conflict by
granting a variance from the latter provision in view of the former-which is the job ofa
ZBA;

• Ms. Swanson, while strongly believing in co-location, does.not think the court settlement
could take away the rights of the residents within 500 feet 'io decide on new
communications facilities; it is too bad that another tower will have to be built, but she
mil vote to deny, "based upon the legalities of the situation." She, too, ignored the fact
'that the Board was being asked for a variance from "the leg.alities" of one of the
provisions of the Zoning Code. No one mentioned the factthat New York law required a
ZBA to grant such a variance;

• Mr. Johnson then moved to deny T-Mobile's request for relief from the Town Code
provision that prohibits communications facilities within 500 feet of any occupied
residential dwelling unless all inhabitants of that dwelling c.onSent. He noted that the code
provisions [for co-location and resident consent] appeared to conflict but concluded that
the specific should override the general "recommendation.'!.

Based on this the ZBA voted unanimously to deny.

It could not be clearer that the ZBA caved to continuing community ire that followed the

Nextel settlement and the construction of the ATC Tower-ire that was expressed, verbally and

in writing, during the ZBA hearings. The Board members justified th~lr vote deny a variance

from the consent requirement on the ground that the law contained a.ci:msent requirement-in
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other words, instead ofdeciding whether substantial evidence supported granting a variance from

the consent requirement, the ZBA simply fell back on the fact that a variance was required in

order to deny it! The utterly absurd, completely circular "explanation" offered by the ZBA

members for refusing to permit co-location notwithstanding the consent requirement (which is

what the ZBA was asked to do--to grant a variance that would pe!'ffiit co-location without

consent) demonstrates that there was no reasoned basis in the evidence for denying the variance.

The ZBA's lack of any rationale other than hostility to cell phone facilities by the

community is underscored by (I) the Board's lack of any reference to the evidence presented by

T-Mobile; and (2) the lack of any discussion of the kinds of issues that are appropriately,

discussed when seeking an area variance; and (3) a Board member's frank acknowledgement that

the settlement of the Nextellitigation had been a mistake that the·ZBA had no intention of

repeating by permitting T-Mobile to co-locate on the ATC Tower..

The absence of any discussion of the criteria that must be considered when ruling on an

application for an area variance-which are set forth in the Town Code at § 240-92 (Valk Aff.

Ex. C)-is particularly telling. This section of the Town Code compels the ZBA, in making its

determination, to take into account the benefit to the applicant if the variance is granted, as

weighed against the detriment to the health, safety and welfare o(ihe neighborhood or

community if the variance is granted. Of course, the Planning Board, by granting the negative

SEQRA Declaration, had already determined that there was no neg!'-tlve impact on the health,

safety and welfare of the neighborhood or community. This probably.explains why the Board

made no mention ofthe Town Law factors and did nothing to weigh ihe lack ofnegative impact

(as found by the Planning Board) against the benefit to T-Mobile (~hich is obvious).

Additionally, the ZBA is required by law to consider each of.the following factors:
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(a) whether granting the variance will work an undesirable change in the neighborhood;

(b) whether the applicant can achieve the benefit in some other way;

(c) whether the requested area variance is substantial;

(d) whether the variance will have a negative environmental effect;

(e) whether the alleged difficulty was self-created;

Obviously, if the ZBA had considered those factors, it would 'have had no choice but to

grant the variance. The variance would work no change whatever'in the neighborhood; there is

already a cell tower in place, with antennae protruding therefrom~o-locationof the T-Mobile

equipment on the existing tower would cause no new injury to the aesthetics or property values

of the neighborhood. There is no other means for T-Mobile to fill its coverage gap, since as long

as co-location on an existing facility (and the ATC Tower is the only such facility) will fill the

gap, it cannot make the showing required under the Town Code to build a new cell tower. The

requested variance is insubstantial; T-Mobile's antennae would not add to the height of the tower

and would not broaden its impact. The Planning Board already fOlfld that there would not be

any environmental impact from co-location, And T-Mobile's coverage gap is not a self-created

problem.
, "

In short, every single factor that the ZBA must consider when confronted with an

application for an area variance pointed in the direction of granting the request.

The only item in the administrative record that the Town might point to as "evidence"-

because it is the only thing in the record other than T-Mobile's appiication-is public comment

opposed to T-Mobile's application to collocate at the ATC Site. But public officials are

supposed to carry out the mandate ofthe TeA and state law in the face ofcommunity opposition.

The unsubstantiated concerns ofthe general public---especially o~:amatter that has been

expressly preempted by federal law---<!o not constitute "substantiaFevidence," Indeed, "New

York courts have held that a zoning board may not deny a special permit solely on the basis of
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generalized objections and concerns 'which, in effect, amount to community pressure. '"

Common Council a/Peekskill, 202 F. Supp. 2d at 222 (quoting Twi!1 County Recycling Corp. v.

Yevoli, 224 A.D.2d 628, 629, 639 N.Y.S.2d 392, 393 (App. Div., 1d Dep'tI996».

Because there record reveals no evidence to support deniaI'ofthe variance, let alone
,.

substantial evidence, the Court concludes that all the ZBA did here was succumb to community

pressure in violation of the law.

T-Mobile has more than met its burden under New York's':~'publicnecessity" doctrine,
. .'.

and in light of the record facts, the ZBA was effectively required,ilndfr New York law, to grant

T-Mobile the requested variance. Its failure to do so means that t~e Town acted without the

substantial evidence required by the TCA. Therefore, plaintiffs· at~ el\iitled to summary
....

judgment on their Fifth Cause ofAction, and the Town Defendant.~' cross motion for summary
I..

judgment dismissing that claim must be denied.
".,. ,.

2. The Town has also Failed to Meet its Burden under CPLR Article 78

The Town's failure to put forth substantial evidence in support of its denial also means

that plaintiffs' motion for summary judgment on their Tenth Cause ofAction must be granted,, .'

and defendants' corresponding cross-motion denied.
'..

It is well established under New Yark law that the determinatipn of a municipal board

will be set aside on the basis of arbitrariness, or where it is not suppOl:fed by substantial evidence.

See Independent Wireless One Corp. v. City a/Syracuse, l2A.D:Jd 1'085,1086,784 N.Y.S.2d

473,473 (App. Div. 4th Dep't 2004) (affirming judgment directing issuance ofuse variance

where denial was "arbitrary and not rational" and "not supported by.s.ubstantial evidence in the

record"); Nextel Partners, Inc. v. Town 0/Fort Ann, I A.D.3d 89,::~4-95, 766 N.Y.S.2d 712, 718

(App. Div. 3d Dep't 2003) (same). Although the board retains soqi~discretion to evaluate each
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application, to determine whether applicable criteria have been met, and to make common sense

judgments as to whether the application should be granted, such determination must be supported

by substantial evidence. See Twin County Recycling Corp. v. Yevdii;90 N.Y.2d 1000, 1002,665

N.Y.S.2d 627, 628 (1997). "[T]he board may not base its decisioQon generalized community

objections." Id

"The test for 'substantial evidence' in New York is essentially the same as that under the

TCA." Common Council ofPeekskill, 202 F. Supp. 2d at 226. The refusal of the ZBA to apply

the Town's own code to T-Mobile's application is the quintessence of an arbitrary and capricious

action, because the decision is not supported by any evidence, let~lone substantial evidence. As
:~.

previously discussed, the ZBA failed and refused to consider any of the factors it was legally

required to consider, while grounding its decision in nonsensical rel!Soning that fails to mask the

real reason for its determination: community consternation over the previously erected ATC

Tower.

The order of the ZBA is hereby overturned, under both federal and state law.

3. The Town's Denial ofT-Mobile's Application HaslheBffect of Prohibiting
the Provision of Wireless Services in Violation of S~ction 332Cc)(7)CBlCi)CIl)

A municipality cannot prohibit, or make decisions that have. th.e effect of prohibiting,

personal wireless services. See 47 U.S.C. § 332(c)(7)(B)(i)(II). Th~ Second Circuit has

interpreted this section to "preclude[] denying an application for ~·facility that is the least

intrusive means for closing a significant gap in a remote user's ability to reach a cell site that

provides access to land-lines." Sprint Spectrum, L.P. v. Wi!loth, '(76 F.3d 630, 643 (2d Cir.
. '~ ...

1999). "In other words, local governments must allow service providers to fill gaps in the ability
", ,

ofwireless telephones to have access to land-lines." Id
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By choosing to co-locate antennas on an existing tower, T-Mo.bile has chosen both the

least intrusive means to fill a significant gap in coverage, as well a:~the means that complies with

the Town's co-location preference as stated in its Code. Indeed, in,'.view of the Town's legislated

preference for co-location, T-Mobile has chosen the only possible'\!1eans of filling the coverage

gap. It is, therefore, mandatory that the Town grant plaintiffs a variance from the "public

consent" statute.

(a) There is a significant service gap in T-Mobile's wireless network.

The overwhelming weight of the evidence demonstrates that T-Mobile has a substantial

gap in coverage in the Town of LaGrange and the surrounding area: In fact, the record is devoid

of any evidence to the contrary.

Propagation maps prepared by a radio frequency engineer, ~hich depict the gap in

coverage, were submitted by T-Mobile in connection with its initial application. [R. 229-230.]

However, T-Mobile's engineers subsequently re-calibrated their prop~gation tool, which resulted

in the creation ofupdated maps. [R.56I-562.] The updated maps were submitted to the ZBA

and discussed during the February 4, 2008 meeting. [R. 553.] • I'

0.,'

.'

As shown in the first of the maps contained at pages 561-62 bfthe administrative record,

there is a complete absence of coverage over a 3.5-mile,area along St<lte Route 55 and in the
'.'

"

center of the Town of LaGrange. The areas depicted in green and yeilow have coverage to
" ..."

varying degrees (i.e., in-building or in-vehicle). The blank area in the'middle of the map is the
". "

3.5 mile significant gap that T-Mobile is seeking to close. The point ~arked "ATC" in the

approximate center of the map is a reference to the ATC Site that,is. the subject ofT-Mobile's

collocation application and this litigation.
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The second map depicts how T-Mobile's coverage gap would be eliminated by

collocation of its wireless services facilities at the ATC Site. Co-location eliminates the area that

was previously without coverage. At no time during the underlying proceedings did the Town

contest the depicted gap in coverage. The existence ofa significant gap in T-Mobile's coverage

is undisputed.

(b) Co-location at the ATC Site is the least intrusii;e'means!or closing the gap.

The least intrusive means to fill a significant gap in wireleSs coverage is to co-locate

antennas on an existing structure. The ATC Tower will remain iu:place regardless ofwhether T­

Mobile co-locates its antennas on the structure. Photo simulations submitted to both the ZBA

and the Court [R. 269] demonstrate that the intrusiveness of coIlo~atingT-Mobile's antennas on

the tower can be described as minimal, at worst. [R. 269.] Since the ATC Tower is a given,
. .~

there is no rational basis for concluding that aesthetic considerations will be offended; T-

Mobile's apparatus will not either heighten or broaden the existing tower. See Nextel Partners,

Inc. v. Town ofAmherst, 251 F. Supp. 2d 1187, 1196 (W.D.N.Y. 2003).

T-Mobile's only available alternative is to find a site where it could build a new tower to

an adequate height for the sole purpose of placing its antennas on !he slructure. However, the

Town's own telecommunications regulations unequivocaIly requite:that wireless providers co-
" '

locate antennas on existing structures, rather than build something new. Indeed, as previously

discussed, Section 240-49(G)(lO)(b) requires co-location unlessil.!i il:pplicant provides clear and

convincing evidence that: (I) no other usable structures exist; (2) co-location does not achieve

minimum technical needs; (3) structural or engineering limitations'exist; or (4) permission for

collocation is denied after thorough and good faith efforts. The Chairman of the LaGrange

Planning Board made this abundantly clear on January 22, 2008, when that Board determined

"
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that co-location would not result in any significant adverse enviro.rimental impact; the Planning

Board Chairman stated on the record that T-Mobile could never obtain permission to build a

new tower, because the Town Code requires an applicantfor permission to build a new tower to

demonstrate that an existing tower would not provide the needed coverage, and all the evidence

demonstrated that T-Mobile could get the coverage it needed by co~locatingon the existing ATC

Tower. [R. 527] And in fact, T-Mobile's evidence negated every single conclusion that the Town

would need to reach before allowing the provider to build a new tower on the Redl Site: (1) a

useable structure exists; (2) co-location meets its technical needs; (3) the ATC Tower can

adequately support T-Mobile's antennas; and (4) an existing lease between T-Mobile and ATC

permits co-location.

By denying T-Mobile a variance from t~e requirement that it obtain the unobtainable--

consent from all nearby residents-so that it could use the only legally available means to fill its

coverage gap, the Zoning Board made it effectively impossible for T~Mobile to close that gap.

Without a variance, T-Mobile cannot co-locate; but because T-Mobile can never meet the

evidentiary requirement of the Town's strict co-location ordinance (§240-49(G)(IO)(b)), it can

never build a new tower, either. In other words, the two Town Boa,rds- can effectively whipsaw

T-Mobile to prevent it from adding coverage to an underserved area'by relying on a potential

conflict (which in this case is fully realized) in two different provisi.0ns of the Zoning Code.

Defendants can protest until every Town official is blue in theface··th\lt the Town "cannot"
. '."

legally prevent T-Mobile from filling the coverage gap, but actions spbk louder than words: that

is exactly what the Town has done and continues to do.
'.'

The ZBA's denial ofT-Mobile's application has left T-Mobile with no feasible means of

filling the gap, short ofbuilding a new tower that it cannot build undet existing Town Law-and
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if it could build such a tower, it would take years to seek and receive the necessary permits and

approvals. This situation clearly has the effect of prohibiting wireless services within the Town,

in violation of the TCA.

Therefore, plaintiffs' motion for partial summary judgment on their Sixth Cause of

Action is granted; and defendants' corresponding cross motion foroismissal of that claim is

denied. See Nextel Partners, Inc. v. Town ofAmherst, 251 F. Supp. 2d 1187, 1196 (W.D.N.Y.

2003) (granting summary judgment on effective prohibition of services claim); Omnipoint

Commc'ns, Inc. v. Vill. ofTarrytown Planning Ed., 302 F. Supp. 2.d 205, 219 (S.D.N.Y. 2004)

(same).

4. The Town's Denial ofT-Mobile's Application Has the Effect of Unreasonably
Discriminating in Violation of Section § 332(c)(7)(IWi)(I).

The TCA provides that any state or local governrnent regulation ofthe placement,

construction and modification ofpersonal wireless services facilities' shall not unreasonably

discriminate among providers of functionally equivalent services. :See 47 U.S.C. §

332(c)(7)(B)(i)(I). Consequently, a plaintiff must show that a defe!1dant discriminated among

providers of functionally equivalent services and that the providers were treated unequally. See

Nextel Partners ofUpstate N.Y., Inc. v. Town ofCanaan, 62 F. SUp)). 2d 691, 698 (N.D.N.Y.

1999). Although the TCA explicitly contemplates that some discrimi~ation among providers of

functionally equivalent services is allowed, such discrimination must be reasonable. See Willoth,

176 F.3d at 638; AT&T Wireless PCS, Inc. v. City Council ofVa. beach, 155 F.3d 423, 427 (4th

Cir. 1998); Smart SMR, 995 F. Supp. at 59. In this instance, the Town's discrimination against

T-Mobile is unreasonable and violates the TCA.

Nextel provides services that are functionally equivalent to theise provided by T-Mobile... .
As previously discussed, Nextel is providing those services withm the Town, and specifically
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.. ;

through the use of its antennas that are installed on the ATC Tower. [R. 375.] Therefore, by

wrongfully denying T-Mobile's application to co-locate at the sam,610cation and preventing

T-Mobile from providing wireless services that are functionally eqiiivalent to those provided by

Nextel, the Town has unreasonably discriminated against T-Mobile inviolation of the TCA.

Doing so has created an unlawful competitive advantage in favor of another wireless provider,

namely Nextel.5

For this reason, T-Mobile is entitled to partial summary judgment on its Eighth Cause of

Action and defendants' corresponding motion for partial summary judgment dismissing the

claim is denied.

c. Necessary Approvals and Permits to I-Mobile Must Issue Immediately.

"Courts have consistently held that a mandatory injunction' is'~ appropriate remedy for

violations of the TCA." Town ofAmherst, 251 F. Supp. 2d at 1200 (collecting cases); see also

Town ofOyster Bay, 166 FJd at 497 (recognizing that, although the TCA does not specify a

remedy for violations of the cellular siting subsection, a majority qf district courts have held that

the appropriate remedy for such violations is injunctive relief in the form of an order to issue the

relevant permits); Common Council ofPeekskill, 202 F. Supp. 2d at 227 (holding that the

appropriate remedy for a violation of the TCA is "immediate injunctive relief directing the

issuance of a special permit, building permit and any other applicable permits or approvals

necessary for [the plaintiff] to construct and operate its personal witeIess service facility").

5 It is theoretically possible that the Nextel settlement violates the TeA insofar as it exempts
Nextel from the "permission from the neighbors" provision ofthe ZQB.ing Code but explicitly
makes every other service provider subject to that extremely onerous 'provision. However, I need
not resolve that issue in order to dispose of this case; I need only find that, as applied to T­
Mobile, there is an unwarranted discrimination, which the Town may not countenance or exploit.
I so find; it would be impossible to conclude otherwise.

35

~.



Case 1:08-cv-02201-CM Document 49 Filed 08/31/2009 Page 36 of 43

The facts and circumstances of this case make clear that a mandatory injunction is

required. Until now, T-Mobile has been bounced back-and-forth like a ping pong ball between

the Planning Board and the ZBA. During the course of those proceedings, T-Mobile has made

everyone involved weH aware of their responsibilities and obligations under the TCA and the

applicable state law, as well as the Town's own code. Yet Town representatives, giving in to

improper public pressure, have chosen to disregard the law and wrongfully deny

T-Mobile's application. The Record demonstrates that T-Mobile has' been stymied at every turn

by the improper acts of the Town. It is obvious to this Court that further review by either the

Planning Board or the ZBA would serve no purpose and would greatly prejudice T-Mobile by

further delaying its ability to close the gap in its wireless services network. Therefore, an

immediate mandatory injunction shaH issue.

The Town argues that cannot issue the injunction sought by T-Mobile, but instead must. .

limit any injunction to that which directs the ZBA to issue the area variance that was the subject

of its denial. In its motion for partial summary judgment dismissing certain claims, the Town

attempts to defuse this argument by suggesting that certain of the defendants (Le., the Building
. . .

Department and the Planning Board) have not done anything wrong, so plaintiffs have not

demonstrated that remand would be futile. In doing so, the Town places great emphasis on its

position that there has been no delay on its part during the course of the municipal proceedings,

and it submits that remand for further proceedings will serve a "us.eflipurpose."
"

The Court disagrees. Remand to the Planning Board woulCi b.e both futile and
." :'

inappropriate. There is considerable evidence of past delay on the Town's part and the only

"useful purpose" that would be served by remand is the "useful putpo'se" of allowing local

officials to delay the inevitable for as long as possible
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The animosity of the Town (and its residents) towards the wireless communications

tower predates any application by T-Mobile. Like T-Mobile, ATClNextel was left with no

choice but to commence an action challenging the denial, which delayed the construction of the

ATC tower for many years. The lawsuit was settled on terms that should have led to the

immediate construction of the tower. But as the record demonstraies, ATC diligently pursued

issuance ofa Certificate of Compliance by the Town. Despite its efforts, it took nearly a year-

and-a-halffor the Town to issue the Certificate of Compliance forthe ATC Tower. [R. 374.]

The Town finally issued a Use Permit to Nextel more than three years after this Court issued an

Order authorizing the installation of the ATC Tower and collocation ofNextel's antennas. [R.

375,76-79.] None of that delay in getting the ATC Tower up and:~~ing can be attributed to T-

Mobile; neither can plaintiffs be penalized for making the sensible.Jlecision not to throw good

money after bad by actively pursuing their applications (whether i~~ a new tower or for co-

location on ATC's tower) while the ATC issues were thrashed out·'
".~ .

For a (very) short while it appeared that T-Mobile's application for co-location on the

ATC Tower-which conformed to the Town's preference, as expr~ssed in its Zoning Code-
...

would sail through. In fact, eight days prior to the first scheduled public hearing, the Building

Department, presumably on behalfof the Planning Board, requeslcid five copies of the site plan
.. '.

with signature blocks for the Planning Board members so they wo~ld)e available for execution

at the conclusion of the January 17,2006 meeting. [R.280-286.1"

But that did not happen: once the Planning Board opened the public hearing, it was

deluged with public comment opposing the continued existence ofihi: ATC Tower and, by

consequence, T-Mobile's collocation application.. [R. 330-333.] Ang.~red by the Town's
.' .,

settlement of the ATC Litigation, public comment pertained to alleged concerns regarding health
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effects of cell towers, the visual impact of the ATC Tower, the fall down area of the ATC Tower,

maintenance concerns with the ATC Tower, and perceived non-comp~iance issues with the ATC

Tower vis-a-vis the ATC'Order and the Town's Code. [R. 330-333.] Instead of closing the

public hearing and approving the co-location application at the conclusion of the meeting as

anticipated, the Planning Board adjourned the public hearing so that s?me of the residents'

concerns with the ATC Tower (not with T-Mobile's application)~ouldbe investigated and

addressed. [R. 333.]

Two months later-nearly one year after T-Mobile submitted its co-location

Application-the Town officially changed its position. In a letter dated April 3, 2006, the

Director of the Building Department advised T-Mobile that he had "reconsidered" T-Mobile's

collocation application and had "reviewed" the situation with "the Town's legal counsel." [R.

358-360.] This "reconsideration" and "review" led to the identification of five new

"conclusions"-none of which had previously been mentioned or identified as potential issues,

either during T-Mobile's two prior appearances before the Planning Board or in discussions with

Building Department representatives. It was in this context that the d~mand for a variance was

required from Section 240-49(5)(b)'s "inhabitant consent" provisi<;>h was first raised. While I

disagree with T-Mobile that no such variance was needed, it is highly significant that no one

from the Town mentioned the need for such a variance until aftercominunity ire surfaced at the

public meeting.

Less than a week after the ATC Tower issues had been resolved, T-Mobile submitted a

letter to the Building Department asking to appear before the Planning Board for continuation of

its application, and it did so during the September 4, 2007 meeting,__ [R. 377.] During the

meeting, both the Planning Board and the Director of the Building Department encouraged T-
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Mobile to resurrect its defunct application to build a new tower at the Redl Site, rather than

pursuing the proposed collocation at the ATC Site. It could not be plainer that the Planning

Board was trying to direct T-Mobile to the Redl Site because the entire process would have to

begin again, delaying the installation ofT-Mobile's needed equipment for years.

Furthermore, as the Chairman of the Planning Board acknowledged only five months

later, on January 22, 2008, any Redl application was doomed as a matter oflaw because co-

location-the Town's legislatively-preferred solution-is feasible on the ATC Tower. Nothing

in the record suggests that the Town has amended or eliminated the provision ofthe Zoning

Code that that makes co-location on the existing ATC Tower the only legally feasible solution to

T-Mobile's coverage problem. Neither is there the slightest suggestion in the record that the

Town Board would ever take such a step, in the face of continuing ~ommunity opposition to any

cellular installation anywhere.

Indeed, if the Court were to enter an injunction that did n0I)10re than compel the ZBA to

grant the requested variance, the Town has recently taken steps that would make further

proceedings on remand more complicated. In what can hardly be considered a coincidence, on

February 20, 2008 (i.e, two weeks after the ZBA denied T-Mobile;'s area variance request), the

Town Board enacted Local Law I of2008, which adds a requirenientthat any application for co-

location include the tower owner (e,g., ATC) as a co-applicant. 'In, other words, if this matter
....,. ,.

were remanded to the Town, T-Mobile would have to resubmit its:~o-jocation application in its

entirety, only this time with ATC as a co-applicant!6 ATC, which pas' already built its tower,
, '

would hardly participate in this exercise willingly (or without receiving some consideration from

6This law was not part of the administrative record but it is of 6lhriou,~ import on the question of
the appropriate scope ofthe remedy to be entered by the Court. It is, therefore, appropriately
part ofthe record in this lawsuit. It can be found attached as Exhibit A. to the accompanying
Declaration of Jon P. Devendorfdated August 15,2008, :',
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T-Mobile, perhaps in the form of having its expenses paid). This Hew law is just another

roadblock for T-Mobile to try to surmount, adding to the time andyxpense involved in filling the

existing coverage gap-something that federal law not only permils; but requires.

And at the end ofthe day, T-Mobile's new application wolijd have to be turned down,

because plaintiffs could not demonstrate that they were exempt frQin the co-location
,,' .

requirements of § 240.49(F). Indeed, by obtaining an injunction that compels the ZBA to issue
'.

a variance from the "community consent" requirement, T-Mobile has eliminated any possibility
"
"

of successfully arguing that it is not feasible to co-locate on the Ate Tower! And of course it

cannot "co-locate" on a "Redl Tower" because no such tower has ,yet been buiIt--{)r will be for

many years, if ever. . :.<

As the foregoing makes clear. the Town as a whole, through its various Boards and

Departments, has engaged in a lengthy and concerted effort to prevent. or at least to delay as
'\ ,.

;;. "

long as possible, T-Mobile from eliminating the uncontroverted coverage gap.
"

The Town's arguments in support of remand for further pr;;bi~dings - its claims that the
. ::.

Planning Board and Buildings Departments (I) have not made a "fiim! determination," (2) have
., "

not engaged in any delay, and (3) have not "predetermined" the fateofT-Mobile's application-
. ""!.:: .

are disingenuous, .; .
".

The Planning Board has already made the only determinatt<5n:it needs to make. It

determined as long ago as January 2008, when it made its negativeSEQRA Declaration, that

there were neither health and welfare nor other environmental reas6~s to deny co-location. Its

chairman also announced that T-Mobile could not satisfy the legal requirements for obtaining

permission to build a new cell phone tower. None of that has chan,ged today.

",..(
" ... '
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It appears to the Court that most of the delay in dealing with T-Mobile's application has

been a product ofthe Town's recalcitrance-recalcitrance to allow.construction of the ATC

Tower even after entering into a settlement that mandated its construction and recalcitrance in

delaying T-Mobile's co-location application in order to deal with is:sues relating to the Tower,

not T-Mobile.

Finally, the foregoing unrefuted facts make it clear to an outsider that any issues that

might be raised on remand (and no such issues are identified) are undoubtedly "predetermined"

against the interests ofT-Mobile. Notwithstanding the apparent p~sition of the ZBA, it is clear

that both the Building Department and the Planning Board have ch~nged their position on T­

Mobile's co-location application due to the significant public outcry and are destined to delay or

deny any applications from T-Mobile for permits or approvals nec~·ss~y to collocate on the ATC
.'

Tower. While the Planning Board was once prepared to sign off o~ -[-Mobile's application, that

is clearly no longer the case. Indeed, during the public hearing poftion of the February 4,2008

ZBA meeting, Alan Bell-the very Chairman of the Planning Board who had acknowledged
,

only weeks earlier that T-Mobile could not meet the legal requireITl.ents for building a new cell

tower in LaGrange--"urged the [ZBA] rather strongly to turn [T~¥obile's co-location]

application down." [R. 556.] On the record before the Court, th~re is not the slightest prospect

that the Planning Board will do its duty in the absence of a court onter compelling it to do so.
';. ."

And the passage ofa new law that will effectively require T-Mobile to return to square one

(albeit with a variance from the community consent requirement) dempnstrates that the Town

Board is also prepared to throw up whatever obstacles it can to T.Mobile's installation.
.,

In short, the time has come for the court to compel LaGrange's public officials to do what

the law requires.
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:.~.

The Town does not dispute that, "Courts have consistently fidd that a mandatory

injunction is an appropriate remedy for violations of the TCA." Nextel Partners, Inc. v. Town of
'.:'

Amherst, 251 F. Supp. 2d 1187, 1200 (W.D.N.Y. 2003) (issuing mandatory injunction based on

conclusion that "further review by defendants would serve no useful purpose and would greatly

prejudice Nextel by further delaying its ability to provide service to' the public in a non-covered

area"). The law in this Circuit is clear that "injunctive relief best serves the TCA's stated goal of

-
expediting resolution ofthis type of action." Town ofOyster Bay, 166 F.3d at 497; see also

Common Council ofPeekskill, 202 F. Supp. 2d at 227 ("Through its persistent evasive conduct,

its disregard of clearly established New York law and its partisan statements and actions, the

Common Council has relinquished its right to seek further review.ofOmnipoint's application.");

SEA Commc'ns, Inc. v. Zoning Comm'n ofFranklin, 164 F. Supp. 2d 280, 294 (D. Conn. 2001)

("this action will not be remanded back to the Commission because it would frustrate the TCA's

intent to provide the aggrieved parties full relief on an expedited basis.").

The Court finds that there is no reason for further review of this project. It is the only

possible solution to T-Mobile's coverage gap that is legally feasibie Ui)der the Town's Zoning

Code. The Town has demonstrated, and will continue to demonstrftlte,' ifnot enjoined, that it will

do everything in its power to keep T-Mobile from filling the gap, not?Nithstanding defendants'

acknowledgement that the law compels them to let the gap be filled.. The matter will be delayed

endlessly if it cannot be turned down entirely. If this is not a casewhe,re a mandatory injunction

should issue, then I cannot imagine when one should.

CONCLUSION

For the reasons stated above, the motion by defendants to'disn\iss the Ninth Cause of

Action is granted and the rest of defendants' motion for summary'jud~ent (Dkt. # 24 ) is
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denied. The motion by plaintiffs for judgment in their favor on the Ninth Cause of Action is

denied. Plaintiffs' motion for summary judgment (Dkt. # 20) is ot~erwise granted.

Plaintiffs are directed to submit to the courl within five business days a form oforder for

an injunction to issue; defendants will have two business days thereafter to submit comments or

an alternative form of order. This will be a permanent injunction,

The compendium ofletters found at docket entry number 43 is hereby stricken from the

docket. I am sending the copy I found in Judge Conner's file to defendants' counsel. They

should not be part ofthe record on any appeal that may be taken to the Second Circuit.

The case will be conference on September 17 at 10:15 so We can decide what to do with

the rest of the claims in suit, all ofwhich are directed to declaring 'certain sections of the

LaGrange Town Law unconstitutional as preempted by the TCA. :

Finally, as should be apparent from the foregoing, this Court will not be granting any stay

from its injunction to allow for an appeal. In the Court's opinion,any'.appeal from the permanent

injunction that will be entered on the basis of this opinion would beJrivolous, and I am not

prepared to participate in further delay in the co-location ofT-Mobile's antennas. I make this

clear now so that the Town can arrange to apply to the Court ofAppeals if it believes that a stay

should issue pending what I trust will be an expedited appeal.

Dated: August 31, 2009

. U.S.D.J.

BY ECF TO ALL COUNSEL
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Docket No. 0906231085-91085-01

COMMENTS OF CTIA - THE WIRELESS ASSOCIATIOWM

CTIA - the Wireless Association® ("CTIA") hereby submits its comments on the

National Telecommunications and Information Administration ("NTIA") Notice of Inquiry

("Nor")! to review the initial implementation of the Commercial Spectrum Enhancement Act

("CSEA")? As detailed below, CTIA recommends that NTIA assume a greater role

coordinating Federal agency interests in future relocations under the CSEA. CTIA further

submits that taking concrete steps that yield greater information, transparency, and coordination

between Federal and private entities will benefit all CSEA stakeholders.

As NTIA observes, two years have now passed since the CSEA policies were invoked to

relocate Federal users out of the 1710-1755 MHz band and to clear the way for commercial

Advanced Wireless Services ("AWS-l") licensees. Because the CSEA will be the mechanism

that governs future repurposing of spectrum used by Federal licensees, CTIA agrees with NTIA

that, notwithstanding the success of efforts at 1.7 GHz, it is appropriate to review the lessons

1 "Relocation ofFederal Systems in the 1710-1750 MHz Frequency Band: Review ofthe Initial Implementation of
the Commercial Spectrum Enhancement Act," Notice ofInquiry, Docket No. 0906231085-91085-01, 74 Fed. Reg.
32131 (July 7, 2009) ("CSEA NOr).

2 47 U.S.C. §§309G)(3), 921, 923, 928.



learned to date with a view to making the CSEA process as efficient and effective as possible for

all stakeholders.

I. INTRODUCTION

As an initial matter, CTIA believes that all parties to the 1.7 GHz relocation under CSEA

should be commended for their efforts to effectuate Congress' goals of rapidly transitioning

spectrum to commercial use without impacting critical Federal systems. Any review of the

CSEA implementation should not neglect the progress made to date, especially given the novelty

of the CSEA arrangements and the sheer scope and scale of the relocation effort. As NTIA

notes, as of December 31, 2008, "Federal agencies had relocated approximately 933 or 47

percent of the 1,990 Federal frequency assignments in the 1710-1755 MHz band.,,3 To CTIA's

knowledge, this effort has been unique in the history of US spectrum allocations. Accordingly,

the respective efforts of the NTIA, the constituent Federal agencies, and the new AWS-l

licensees should be acknowledged and commended.

CTIA further believes that CSEA will be of continuing importance to future spectrum

management. Accordingly, NTIA' s proposed review is both necessary and appropriate. As

CTIA has observed in a number offora, spectrum is the driving input to the competitiveness of

the wireless industry and additional spectrum will always be needed to ensure the continued

ability of wireless carriers to bring services to market that promote efficiency and enhance the

Nation's productivity. As a result, some minor changes that "fine tune" the CSEA processes

have the potential to be repeated over and over, magnifying their importance. In that vein, CTIA

makes a number of suggestions below that result from its interactions with NTIA, the Federal

3 CSEA NOI, 74 Fed. Reg. at 32133.
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agencies, and its carrier members and their suppliers. CTIA believes adoption of these changes

will make future relocations under CSEA even more successful and efficient for all parties.

Specifically, CTIA believes-and has always believed-that greater information,

transparency, and Federal/private coordination can inure to the benefit of all CSEA stakeholders,

both Federal and commercial. CTIA, in fact, sponsored a series of pre- and post-auction

symposia in Fall 2006 and Spring 2007 with NTIA, the Federal agencies, and the AWS-l

licensees to discuss what information licensees required and the preparations for pre-relocation

coordination and relocation.4 The more commercial carriers know about Federal systems and

licensee priorities, the better they will be at working within the relocation structure to achieve the

best results for their customers and the public generally. The more Federal users understand

about commercial licensees' plans and priorities, the more they will be able to coordinate and

pre-plan to avoid unnecessary spectrum usage conflicts. CTIA believes that all parties will

benefit from a process that brings stakeholders together in a meaningful way.

II. IN FUTURE RELOCATIONS UNDER CSEA, NTIA SHOULD ASSUME A
GREATER ROLE COORDINATING FEDERAL INTERESTS

As CTIA reviews lessons learned over the past two years, it is apparent that there are a

number of areas where NTIA can improve the CSEA process by assuming a greater role

coordinating among Federal interests. For example, among the large number of agencies and

bureaus involved in the 1.7 GHz band, there were those that were better prepared and were able

to provide better information than others.5 Certain agencies may have had a sufficient number of

4 See, e.g., CSEA NOI, 2(c)(i), 74 Fed. Reg. at 32134.

5 CTIA's view, in this regard, was noted by the Commerce Spectrum Management Advisory Committee
("CSMAC") in its August 22, 2008 report, see Recommendations for Improving the Process for Identifying
Spectrum for Future Reallocation or Sharing, CSMAC (Aug. 22, 2008) ("CSMAC Report") at 20. CSMAC
observed, for example, that there was no consistency across agencies regarding the relocation process or the
information sharing process.
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links implicated that it justified designation of specific teams and personnel with responsibility

for the relocation and coordination. In other cases, devoting the same level of resources may not

have been practical. In addition, and understandably, different Federal agencies have different

levels of expertise on spectrum issues. As discussed below, however, NTIA does have the

expertise, and it is uniquely positioned to disseminate the collective knowledge, processes, and

procedures of all agencies to affected licensees. This could result not only in cost savings to

individual agencies, but also level all agencies up to a high "best practices" standard under

CSEA.

A. NTIA Should Provide Increased Guidance To Ensure Better Relocation
Budgeting and Timing

As an initial matter, the relocation data demonstrates that some agencies were better able

to develop financial budget estimates and relocation schedules more accurately than others.

This, plainly, is an area where no party under the CSEA is served if an agency budget or timing

estimate is incorrect. If an agency does not have sufficient funds to relocate in a timely manner,

the relocation could be delayed while a complex process is undertaken-potentially involving

Congressional review-in order to secure the necessary funding.6 As a result of those delays, an

agency may have transitional communications issues if relocations are sequenced incorrectly.

And, for commercial carriers, delays have obvious impacts on deployment plans. Because of the

capital associated with build-out and launch of commercial networks, delays can have

competitive and financial consequences that are staggering.

Because all CSEA parties are served by the greatest accuracy in estimates, NTIA should

consider whether it can playa role in pre-relocation budgeting and timing. Specifically, NTIA

6 Ifan agency's budget estimate is sufficiently far off, CSEA sets forth a complex process.for obtaining necessary
approval. Even if an agency could meet its scheduled relocation deadlines if it had the funds, the time necessary to
obtain approval for supplemental relocation funds can easily delay a particular relocation for six months or more.
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already has a wealth of insights into this process from the perspective of different agencies.

NTIA may also be able to interview those agencies that were most successful at budgeting and

timing estimates to determine what processes and tools they employed. In addition, the Office of

Management and Budget ("OMB") may have guidelines or have developed criteria for

replacement equipment that should be disseminated. Even items as simple as generic flowcharts

for relocation planning, or checklists of equipment that may need to be replaced in the relocation

process, may serve as invaluable guides for agencies that have not conducted a large number of

relocations. With its dual role as a telecommunications policy advisor, NTIA also is well

positioned to provide advice and assistance in terms of understanding the options for migrating

to other media or into different bands. CTIA therefore submits that NTIA could gather data,

forms, processes, and methods from all of the agencies to create best practices that may lead to

more accurate forecasting in the future.

B. Agency Preparation Would Be Enhanced by Permittiug the Anticipatory
Expenditures of Fuuds.

A major difficulty under CSEA, which was noted in the NO! as well as the CSMAC

report,' is that agencies cannot realistically plan for the transition because of the contingent

nature of the funds. As the NOI observes, the auction could be canceled if the revenues do not

reach 110% of the CSEA reserve. Indeed, even though the auction of AWS-I spectrum rapidly

crossed that threshold, a further problem existed in that agencies did not believe that it was

appropriate to spend money in anticipation of receiving CSEA funds, and waited until actual

funding transfers occurred. Realistically, that meant that many agencies simply could not devote

any substantial resources to CSEA issues until the funds were actually transferred in March of

2007.

7 CSEA NOl, 2(d), 74 Fed. Reg. at 32135; CSMAC Report at 23.
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CTIA suggests that NTIA and OMB should coordinate to permit the pre-receipt

expenditure of funds. This would have a number of salutary effects. First, and most importantly,

the pre-auction availability of funds would permit agencies to devote necessary time and

resources to securing the most accurate budget estimates and relocation timelines. As NTIA

notes, this may include "project management, technical studies, training, development of

software tools, or the hiring of additional personnel."g If agencies are permitted to devote

resources to considering these issues, the accuracy of the projects should be enhanced. Of

course, more accurate timelines and budgeting benefits all parties.

Second, the early availability of funds might permit and encourage agencies to work with

commercial carriers pre-auction to understand the priorities of commercial carriers, and thereby

craft relocation plans that facilitate achieving Congress' goals under the CSEA. CTIA and

commercial carriers recognize that relocation priorities are governed by the radio

communications needs of each specific agency. However, agencies must, at some level, engage

in trade-offs where devotion of resources to relocating one link under a specific schedule may

result in a timeline that is longer for another linle Or, a decision is made to clear a particular

class of facilities prior to clearing another class of facilities. In those situations, understanding

the priorities of typical commercial carriers would allow the agencies to make decisions in a way

that will reduce the likelihood of unnecessary and avoidable conflicts with pre-relocation

deployment by auction licensees.

8 CSEA NOl, 2(d), 74 Fed. Reg. at 32135
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III. INCREASED TRANSPARENCY, COORDINATION AND INFORMATION
AVAILABILITY WILL FACILITATE FUTURE RELOCATION ACTIVITIES
UNDERCSEA

A. NTIA Should Investigate Means oflncreasing the Availability of
Information, Enhancing Access to Information and Improving the
Transparency of the Process.

Increased information availability will help ease the CSEA transition process. The more

bidders are educated about the existence and nature of incumbent operations, the more realistic

they can be about valuing the spectrum and planning their build-out schedule. In such regards,

the NTIA asks whether "details regarding agency transition plans [are] relevant primarily to an

assessment of the possibility of early entry," and, if so, "to what extent would the disclosure of

such details prior to the auction affect auction bidding?,,9 Given that bidders discount against

uncertainties, the more information that is available, the less likely licenses are to be discounted,

resulting in a greater recovery for the public of the value of the spectrum. It is also self-evident

that the more educated bidders are about the existence and nature of incumbent operations, the

more realistic they can be in crafting deployment plans. If deployment plans are formulated in a

realistic manner, then carriers will have the ability to react more flexibly when relocation issues

inevitably arise.

First, CTIA believes that NTIA should reconsider what information should remain

confidential and whether there is a good basis for maintaining confidentiality. It is unclear, for

example, why NTIA data only provides center frequency of operation and omits bandwidth. In

addition, power, antenna heights and other more granular data pertaining to Federal stations is

necessary for bidders to understand potential limits on the spectrum. In the AWS-l context, for

example, CSMAC noted that "Federal systems used for nationwide mobile operations were not

9 CSEA NOl, l(a), 74 Fed. Reg. at 32134.
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necessarily identified as a deployment barrier for AWS bidders because system bandwidth was

not included among the characteristics provided by NTIA.,,10 eTIA certainly concurs that

"Federal agencies [should] be required to highlight particular circumstances about which

licensees might not otherwise know, such as the fact that replacement equipment is under

development and is not commercially available, or the existence of nationwide, airborne, or

classified systems."ll In fact, systems that have substantial possibility of precluding deployment

on a broad scale that are not otherwise known should be highlighted so they can be prioritized

for early attention and relocation.

eTIA recognizes that certain information pertinent to an evaluation of the potential for

early entry may not be routinely available for public inspection or, in fact, may be classified.

With respect to the former, eTIA believes that, just as post-auction winners were granted access

to additional information under non-disclosure agreements, the government should consider

whether an enhanced data set could be made available to all bidders pre-auction. And, even if all

of the information made available post-auction cannot be included, the availability of any

additional information for bidders would be helpful. As suggested in legislation introduced by

Rep. Jay Inslee, eTIA further suggests that NTIA and the Federal agencies should consider

whether there is a process whereby some, or even all, of the classified data could be released to

individuals in the private sector that possess appropriate security clearances.12 Most commercial

carriers, in fact, have employees within their engineering organizations that possess such

clearances, and certainly there are third party engineering firms with such clearances. Given the

10 CSMAC Report at 14.

II CSEA NOI, I(a), 74 Fed. Reg. at 32134; see also H.R. 7207, I 10th Congo 2nd Sess. (introduced Sept. 28, 2008)
("Ins!ee Bill") at 2(b).

12 Inslee Bill at 2(c).
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importance of accurately documenting incumbent operations that could preclude early

deployment, some additional information sharing is clearly warranted.

Second, NTIA should consider whether access to information can be enhanced. Again,

certain agencies were able to develop effective mechanisms for the dissemination of initial

information, as well as timely updates to that information, that functioned better than other

agencies. CTIA believes that NTIA could significantly improve the CSEA process if it defined

best practices and ensured that agencies establish mechanisms for the timely delivery of

information.

B. Agencies Shonld Recognize that Pre-Relocation Coordination and
Deployment for Commercial Carriers Is Assumed.

One lesson of the AWS-l relocation at 1.7 GHz is that Federal agencies may have

underestimated the desire on the part of commercial carriers to engage in pre-relocation

deployment. In some cases, that may have been the result of Federal agencies having greater

access to information that moderated the ability to engage in pre-relocation deployment, but in

other cases, it may simply have been the view that such deployment was extraordinary. In this

instance, greater communication between carriers and the Federal agencies, perhaps organized

through NTIA, might have prepared the Federal agencies for the onslaught of the pre-relocation

deployment coordination requests they received.

In the future, FederaI agencies should recognize that, re-purposing existing spectrum

bands has become the norm as true "greenfield" spectrum no longer exists. As a result, carriers

generally expect to coordinate around incumbents during initial deployment for any band.

Working with incumbents and relocating incumbents is - and will be - the standard process for

implementation of new networks in auctioned bands. Accordingly, as future CSEA

implementations are considered, NTIA may have a role educating Federal agencies as to carrier
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expectations regarding deployment, which would have the beneficial effect of increasing pre-

planning, allowing agencies to develop appropriate information gathering tools, forms, and

portals, automating processes and setting up procedural flows to meet expected coordination,
demand.

IV. CONCLUSION

CTIA believes that the two years that have passed since the 1.7 GHz relocation

commenced demonstrate that remarkable progress can occur when Federal agencies and the

commercial sector cooperate effectively. The relocation ofFederal users in the 1.7 GHz bands is

a monumental task, and all parties are to be commended for the progress made to date. The 1.7

GHz band is now a model for future relocations under CSEA, and, as NTIA suggests, reviewing

the initial implementation with an eye towards improving and optimizing processes is a critical

part offuture spectrum planning. In such regards, CTIA, as discussed above, believes that NTIA
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should take a greater role in assisting Federal agencies in achieving common best practices, and

that further consideration should be given to information sharing and process transparency.

Respectfully submitted,

CTIA - The Wireless Association®
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Brian M. Josef
Director, Regulatory Affairs

Michael F. Altschul
Senior Vice President, General Counsel

Christopher Guttman-McCabe
Vice President, Regulatory Affairs

CTIA-THE WIRELESS ASSOCIATION®

August 21, 2009

1400 16th Street, NW, Suite 600
Washington, DC 20036
(202) 785-0081


