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October 19> 2009

VIA ELECTRONIC FILING

Marlene H. Dortch, Secretary
Federal Communications Comnussion
The Parrals
445 '12th Street, S.W.
Washington, DC 20554

Rc: Ex Parle Communication - wr Docket No. 08-246 (CcnrcnniaIlAT&'l)

Dear Ms. Dortch:

On behalf of Cincinnati Bell Witc1ess LLC ("CBW"), and pursuant to Section
1.1206 of the Commission's Rules, 47 C.r-.R. § 1.1206, this is to provide notice of ex
parte meetings held October 16, 2009, in connection with wr Docket No. 08-246.
'nle meetings were attended by Mr. Brian A. Ross, Chief Operating Officcr, [\'lr.
Christopher J. Wilson, General Counsel, and Ms. Patricia Rupich, Senior Manager­
Regulatory, ofCBW, and the undersigned (the "ellW Participants''), who mct with
Ms. Ruth Milkman, Chief of the Wireless Telecommunications Bureau ("WIn") and
thc mcmben; of the WrB and Office of General Counsel Scaff listed below
(togethcr, thc "FCC Participants"). The purpose of thc mceting was to discuss
matters set forth in CBW's Petition to Consent or Deny Application ("CBW
Petition") filed on January 15, 2009, and its Reply to Joint Opposition filed on
February 2, 2009, in the above-teferenced docket ("CnW Reply" and togethcr with
CBW Pctition, "Comments").

fn addition to matters sct forth in those Comments, the eBW Participants discusscd
thc attached written ex parle presentation subsequently submittcd by Verizon
Wireless on July 17, 2009, in dockets RM-11497 and \VI' Docket No. 09-66. 'nat
presentation stated Verizon's commitment to eliminatc any new long-term (i.e.
greater than 6 months) handset exclusivity arrangements for with respect to "small"
wireless carriers and to permit full access by such carriers to any manufacturer's
portfolio of prorotypes and products in development (the "Venzon Handset
Commitment"). Initially, Verizon defined "small" as carriers with 500,000
customers or less but, as reported in the attached Remers article, subsequently
expanded that definition to extend to a carrier with approximately 800,000
customers.
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The CBW Participanrs advised me rcc Participams mat imposition of a condition
in connection with the above-referenced merger that parallels the Verizon Handset
Commitment is the minimum condition necessary to mitigate the competitive harms
demonstrated by CBW in its Comments, and by the Rural Cellular Association and
Cellular South in their separate filings, that would otherwise accrue to smaller
earners with respect w handset availability.! As noted in CH\V's Petition,

AT&T's acquisition ofCelltennial will reduce smaller camers' abiliry to

compete in purchasing handsets in another, complementary way as well- it
will deprive smaller carriers of an ally and consortium partner in buying
arrangements. Recently, Cincinnati Bell has found that the only way for it to
achieve relatively competitive prices and tenTIS from a number of handset
providers is to join forces with two other small carriers - one of them being
Cenrennial itself - in a buying consortium. By combining their purchases,
the consortium has been able to offer larger volumes of purchases, and in at
least one case, negotiations were getting nowhere until Cemennial's volume
requirements were added to the deal. Thus, AT&T's merger with Centenmal
will exacerbate the inequality in bargaining positions a.nd make it even easier
for AT&T to impose exclusivity requirements on handset manufacturers.2

Accordingly, for the reasons set forth in its Comments, absent a merger condition
limiting AT&T's ability to preclude handset availability to smaller carners through
long~term exclusive agreements, the merger will hann the public. Although the
Commission may well determine in the concexc of ics generic investigacions of
wireless compecicion that additional- and suongec - industry-wide competitive
protections ate required, adoption of a handset condition in this merger parallel to

CBW Petition at pp. 19-24, and Reply at pp. 8-10; see alio e.g., Comments of
the Rural Cellular Association, WI' Docket 08-246, at pp. i-it (filed Jan. 15, 2009);
Petition to Deny of Cellular South, Inc., \'(1"1' Docket 08-246, at p. 2 (filed Jan. 15,
2(09). Indeed, prior to announcing its own merger with 1\'1·&·1·, Centennial itself
provided justification for adoption of a merger condition prohibiting handset
exclusivicy with respecc to the VerizonjAUtel merger - another merger chat reduced
smaller carriers' ability to compete in purchasing handsets . .fee cnw Petition at 21­
22, citil{~ Centennial Communications Corp. Petition ro DeilY, WI' Dockec No. 08­
95, ar 6 (filed Aug. 11,2008).

,
CBW Petition ac 20.

Bingham McCutchen llP

bingham.com N7317·1034.1



Bingham McCutchen UP

blngh~m.com

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
October 19, 2009
Page 3

(he Verizon Handset Commitment will a( least serve to mitigate (he competitive
harm resulting from AT&T's acquisition of Centennial.

Should any additional information be required with respect. to this ex parle notice,
please do not hesitate to contact me.

Very truly yours,

/s/ Jean L. Kiddoo

Jean L Kiddoo
Counsel for Cincinnati Bell
Wireless LLe

Attachments (2)
cc (by email): Ruth M.ilkman

Jim Schlichting
Paul Murray
Nesc Gucndclsbcrgcr
Blaise Scinto
Ty Bream
Christina Clearwater
Virginia Metallo
Louis Peraertz
Susan Singer
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:f~~!j REUTERS

Print I ClosO:l this window

UPDATE 3-Verizon says it will limit new
handset de."a",ls~ ~~ _
F« M I;, 2000 :i55j:n EaT

• Applies to earners with less than 500,000 customers

• Could also apply to other "small" earriers

• Offer open to Cellular South, not U.S, Cellular (Adds analyst, consumer
group comment)

By Diane Bartz and Sinead Carew

WASHINGTON/NEWYORK, July 17 (Reuters) - Verizon Wireless is dialing
back on its exclusivity agreements with handset makers after pressure from
U.S. lawmakers and smaller earriers.

The biggest U,S. mobile service said on Friday it wililimll exclusivity periods
with cellphone makers 10 six months and then allow the country's smallest
wireless service providers to sell the devices.

The move comes after reports that the U.S. Department of Justice was taking
a preliminary look into whelher U,S. operators had violated antitrust laws by
Obtaining exclusive deals to sell specific phones.

Exclusivity deals are common among the biggest ~,S. carriers but have
recently faced strong opposition from small, rural carriers, which say they
lack the clout to make deals to carry the most popular advanced phones.

The iPhone has drawn such deals into the spotlight because AT&T Inc (T.N:
Quote, Profile, Research, Stock Buzz), the second biggest U.S. wireless
service, has had exclusive U.S. rights with Apple Inc (AAPL.O: Quote, Profile,
Research, Stock Bun) since 2007.

tn an apparent effort to preempt any regulatory changes, Verizon Wireless, a
venture ofVerizon Communications (Vl.N: Quole, Profile, Research, Stock
Suu) and Vodalone Group (VOD.L: Quote, Profile, Research, Stock SUu.),
sent a letter to major lawmakers on July 17 offering to limit exclusivity.

Verizon said the offer would apply to carriers with 500,000 or fewer
subscribers. However, Verizon spokesman Jeffrey Nelson said it applies to
atl "small" operators, without giving a specific definition. Cellular South, a
vocal activist against phone exclusivity deals would be able to avail of the
offer even though it has roughly 800,000 customers, he said.

However, the offer will not extend to larger companies such as U.S. Cellular
Corp (USM,N: Quote, Profile, Research, Stock Buzz), which has about 6
million customers and has been a vocal opponent of the practice, Nelson
said. U.S. Cellular did not immediately comment.

"Effective immediately for small wireless carriers ... any new exclusivity
arrangement we enter with handset makers will last no longer than six
months - for all manufacturers and all devices." Verizon Wireless CEO
Lowell McAdam said in the letter.

He said 24 small wireless carriers had asked Verizon to eliminate its long·
term eXdusive handset agreements with LG (066570.KS: Quote, Profile,
Research, Stock Buzz) and Samsung iSAGRULj in February. The company

http://www.reuters.com/arliclePrint?arlicleld~USN1748681020090717
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was now expanding that idea to all handsets.

Stifel Nicolaus analyst Rebecca Arbogast desctibed the letter as a "significant
move to diffuse the heightening pressure for regulation to curtail" exclusive
deals and said it would put pressure on other big carriers to follow suit.

"It will likely not be the end of the debate, in our view, as US Cellular, one of
the more vigorous advocates for eliminaling exclusives, will not benefit:
Afbogast said. but she said the move would take pressure off of the U.S.
te\ecom regulator, the Federal Communications Commission, to change
laws,

But Consumers Union, a Washington based consumer advocate, said
Verizon's focus on the smallest calliers would mean more phone choices for
a very limited number of consumers.

"For the rest of the hundreds of millions of wireless consumers its not nearly
enough: said Consumers Union policy analyst Joel Kelsey. "This is Verizon
trying to dodge tough questions about its anti-competitive behavior."

A spokeswoman for the Justice Department was not immediately available
for comment. The DoJ's preliminary examination is believed to be focused on
deals like AT&Ts with Apple and Sprint's (S.N: Ouote, Profile, Research,
Stock Buzz) with Palm's (PAlM.O: Ouote, Profile, Research, Stock Buzz) Pre
cellphone. Another is Verizon's deal with LG for its Voyager phone.

AT&T spokesman Mark Siegel declined to comment on how it might respond
to Verizon's move, but defended exclusive deals.

'Without question exclusive handset deals have given America's wireless
customers big benefits. including more choices, lower prices, and a level of
innovation that is the best in the world," he said in an emailed statement.

Sprint declined immediate comment and a spokesperson for the FCC was
not immediately available for comment.

Arbogast said AT&T, Sprint and T-Mobile USA, the No.4 U.S. mobile service
owned by Deutsche Telekom (DTEGn.DE: Quote, Profile, Researdl, Stock
Buzz), would come under pressure to follow suit.

The letter was sent to Senate Commerce Committee Chairman John
Rockefeller, a West Virginia Democrat, and committee members John Kerry
01 Massachusetts and Republican Kay Bailey Hutchison of Texas. The letter
also was senlto Representatives Rick Boucher, Henry Waxman, Joe Barton
and Cliff Stearns.

Boucher, chairman of Ihe House Energy and Commerce Subcommittee on
Communications, who met with McAdam on Friday, praised Vefizon's
actions.

"Venzon has taken an important and fOlWard-looking step. I think It does
ensure that smaller calliers gel rapid access to the lalest devices: Boucher
told Reuters.

Smaller telecommunicalions companies and consumer advocacy groups also
have complained Ihat bigger companies use their size to squeeze out smaller
rivals by refusing roaming deals, or block applications like the Skype Web·
based phone service. (Additional reporting John Poirier, Editing by Phil
Berlowitz, Tiffany Wu, Richard Chang and Carol Bishopric)
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Joho T. Seott,lU
VICe President &
Deputy Geoe,al Cculsel
Regulaloty Law

July 17,2009

Written Ex Parte Presentation

Marlene H. Dorteh
Secretary
Federal Communications Commission
445 12th St'ect, S.w.
Washington, D.C. 20554

~
venzR!lwireless
VeNoo Wireless
1300 I SlIeel. N.W.
Suite 400 West
Washlngtoo. DC 20005

Phooo 202 589-3760
Fall 202 589-3750
;ono.scon@verizoowiteless.com

Rc: RM-11497, Rural Cellular Association Petition for Rulemaking Regarding
Exclusivity Arrangements Between Commercial Wireless Carriers and Handset
Manufacturers

WT Docket No. 09·66, Fourteenth Annual Report and Analysis of Competitive
Market Conditions with Respect to Commercial Mobile Services

Dear Ms. Dortch:

Enclosed herewith for filing in the above·refercnced dockets are copies of letters
from Lowell C. McAdam, President and Chief Executive Officer of Verizon Wireless, to
Representative Rick Boucher, Senator John F. Kerry and St:nator John D. Rockefeller IV.
The letters set forth Verizon Wireless's new policy on handset exclusivity arrangements.

Pursuant to Section 1.1206 of the Commission's Rules, this ex parte presentation
is being filed electronically in these proceedings. Should you have questions regarding
this filing, please contact the undersigned.

Respectfully submitted,

:::j 0 \;-...,.. J': -feo1Jto l ~
John T. Scott, III

Enclosures



cc: Chainnan Julius Genachowski
Commissioner Michael 1. Copps
Commissioner Robert M. McDowell
Bruce Gottlieb
Paul Murray
Angela Giancarlo
Ruth Milkman
James Schlichting
Renee Crittendon
John Leibovitz



Lowell C. McAdam
F're5Klonl to ChICI Executive OtliCer

July 17,200<)

The Honorable R.ick Boucher
Chaimulll
Subcommittee on Communicaliom. Tcehnology and the Internet
House ('olUmincc 011 Energy and Commerce
U.S. House of Representatives
1187 Raybum 1·louse Office Building
Washingwn. D.C. 20515

Dear ChaimlUll Boucher:

~
VerlZOnwirefess

Verl~onWireless
One VCflZon Way
VC~JE030

Ba5~ing R><lQo. NJ 07920

Phorle 908 559-73\0
FiU 906559·7526

Last FebruarY.:l group of24 small wireless providers asked Vcrizon Wireless to
e1iminale long-term exclusive handset agreements wilh LG and Samsung. We agreed tu du su
lor those slllall providers. Today I am writing to rcaOirm that commitmcnt and to let you
know that Vcrizon Wireless is raking Ull cven bolder step to transrorm exclusive hahdset
arrangements, Effective imlllediately for small wireless curriers (those with 500,000
customers or less), any nevI" exclush'ily arr<lllgement we enter with handset makcrs will last no
longt:r than 51.\{ months -for all manufal,;turcrs and all devices.

This new approach is fair to all sides. Exdusivit), arrungements promote comp..:tilioll
Hnd innov:.ltion in device development iUld design. We work closely with our vcndors 10

develop new and e:xeiting devices thttt will ottract CIlSlomcrs. When we procure exclusive
handsets from OUf vcndo~ we typically buy hundreds of thousands or e"en millions or ca(.:h
device. Otherwisl.· llmnltfaClllrcrs muy be reluctmlt to make the investments of time. lllont:y
and production capacity to support a parlicular device. This of course constitutes a major risk
for us. because if Ih ..: device is not popular in the marketplace we end up wilh excess
in\'enlor:", and potelltiul competilive losses. On the other hand. if the device docs well ill the
market. six months is a TCasonable lime lin us to cam the benefit of our risk and investmenl.

Moreover. we have no l)bjection to small carriers having full access to an)'
manufacturer's porl1olio of prototypes (lnd products in development. withollt heing infnn1\cd
which may have been selected hy Verizon Wireless. Obviously our pre·laltllch product
selections arc proprietary and l11ust n,'main confidential octwcen us and our vendors.



Our actions today Me consistent with our long track record of leading the vibrant.
highly competitive wireless industry ill new and innovative directions thaI benefit consumers.
Wc would be happy to meet with you or your stalT 10 discuss this further.

Sinccrcl)' ,

ae~
Lowell C. McAdam

cc: Chainnan Waxman
Runking Member Barlon
Ranking Member Steams



Lowtill C, McAdam
Pro~l & Cnlef ESt!<:uIM:! Olfltt'r

July 17.2009

The Honorable John F. Kerry
Chaimmll
Subcommiucc on Communications, Technology and the Internet
Commill~con Commerce. Science and Transportation
United Statcs Scnntc
Room 218. Russell Office Building
Washington. D.C. 20510

Dear Chainnan Kerry:

~
VerlZOnwireless

Vl!fi«ln WireI...
Doe ¥etilon Way
VC4JEOJO
BaSh>1l(! Rodge, NJ 0792'0

fo'nOfl(! 008 559-73'0
F.'V 9Oll559·75~6

Last February. u group 01'24 small wireless providers asked Verizoll Wirek'ssttl
eliminatc long-limn exclusive handsct agrecments with LG and Samsung. We agreed to Ji) so
for those small providers. Today I am writing to reaffirm thOlI commitment and to lel )"OU

know thOlt Veri zan Wirelcs.'i is t<tking an C'·C'1l boldcr step to transfonn exclusive handscl
arrangcmcnts. Effective immediately lor sm;lll wireless carriers (those with 500.000
cu:;tmners or less). an)' new cxclu!'ivity llITangcmcnt we enter wilh handset makers will lust no
long("r lhan six months - for all manufacturers and all device~.

This new approach is fair to all sidl:s. Exclusivity arrangements promote competition
ami innO"alion in dcvice dcvcklpmellt nnd design. We work. clusely with our n,'ndors to
den' lop new and exciting dcvil..'cS lhat will allr<tCl customers, When we procure exclusive
handscts from our vendors we Iypj(,."ally buy hWldreds ofthous.,nds or e"cn millions of each
device. Otherwise: manufacturers rna,' ~ rcluel;lnlto make the investmenls of lime. mOlley
and production eap<tcity to support 3 particular device. This ofcourse constitutcs a majur risk
for us. because if the device is not popular in the llIurkl-lplace we end up with eXCt'SS
il1\'CnlOry umi potential competitive lusses. On the other hund, if the device docs well in the
market. six months is a reasonable time for us to cam the benefit of our risk and investment

Moreover. we have no objection to small camel":' having full access to any
mrulUfacturer's ponfo1io or protutypes and products ill development, without being informed
which may have been seleeled by Veri....on Wireless. Obviously QUI' pre-launch product
sel«:tion.<; are proprietary and muSI remain confidenlial between us and our vendors.



Our actions today are consistent with our long track record of leading the vibrant.
highly competitive wirdcss induslry in new and innovative directions that benefit consumers.
We ...."Quld be happy to meet with you or your staff to discuss this further.

Sincerely.

;;(t
Lowell C. McAdam

rc: Ranking Member Ensign



Lowell C. MeAd3m
Pfesidenl & ChteI EZ8ClAMl 0I!lcef

Jlll~' 17. ~OOY

The Honorabk' John D. Rockefeller IV
Chainnan
Committee on Commerce. Scil,;nce and Transportlltion
UnitC'd Stales Scnale
Room 531. Han Onke Building
Washington, D.C. 20510

Dear Chaint13n Rockefeller:

~
VerlZOflwireless

V.tiro" Wtr.IHs
One VoflZOr'l Way
V~:lE03O

0aSlan9 Aklgft. NJ 0792'0

Pl'lonlt 908 55~H310

fJ,K IlO8 559·7526

Last Febmary, a gmup of 24 small wireles-o; providers asked Verizon Wirck-ss to
e1imin:ne long-ternl exclusive handset agn:emcnls with LG and Samsung. We agreed 10 do so
lor tho:::e small pruvidcrs. Today I am \\'Jiling to reaOirm Ihat commitment and to let you
know that Vcrizoll Wireless is taking an even bolJcr step 10 transform exclusive hand~t

3lT3ngcments. EITcclivc inum:diatdy fur small wireless carriers (those with 500.000
customers or less). any new exclusivity arrangement we enler with handsel makers willlasillo
10ngC'r lhan six months - fllr ill manufacturers and all devices.

This new approach is l(lir to a1l sides. Exdusi\'ity arrangements promote competiti<lll
anll innovf\lioll in devic..: d~veloprnenl and design. We work closely with our vendors \0
develop new and exciting devices thm will ntlral:t l:tlstolnl:rs. When we procure cX<.:lusivc
handsets from our vClldNS we typically buy hundreds of thousands or even millions of each
device. Olhcrwisc manufaelutcts may be reluctant to make the im'cstments of time. money
and production cap:lcity 10 suppon a particular device. This of course constitutes a.major risk
lor us. because if the device is not popular in Ihe marketplacl;' we end up with excess
inventory and potcntiul competitive losses. On the other hand, if the device docs well in the
markct. six months is a reasonable time for us to cum the benefit of our risk and ill\·esllIIcnl.

Marcon·l". we have 110 objection tu small carriers having full access to au)'
manufacturer's por1folio of prototypes and products in devC'lopmenL without being informed
whil'h may have been selected by Verizon Wireless. Ob .... iously our pre-launch prodlKl
selections arc proprietary and must remain confidential between us and our vcndors.



Our actions today arc consistent with our long track record orleading the vibrant.
highly competitive wireless industry in new and innoVnlivc directions lhat benefit consumers.
We WQuld be happy LO meet with yOli or your starT to discuss this further.

Sincerely.

Lowell C. McAdam

cc: Rankill~ Member Hutchison


