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This comment is being made by the American Civil Rights Union, a non-partisan
civil rights organization dedicated to defending Americans' constirutional rights. Its
Policy Board consists of the Honorable Edwin Meese III, Dr. James Q. Wilson,
Hon. William Bradford Reynolds, Ambassador Curtin Winsor, Jr., Dean J. Clayburn
LaForce, Jr., Dr. Walter E. \XriUiams and Dean Kenneth W. Starr. Counsel for the
ACRU who wrote these comments practiced First Amendment law in the US
S\.lpreme Court for 33 years.
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The FCC has sought comments on the report on broadband services in the US by
the Berkman Center at Harvard University. The text of that srudy is found here:
hllp:/ I ""....V\v.£cc.gov Istage/fldflBcrkman Center Broadband Srudr 130ct09.pdf

The Commission seeks comments in the foUowing areas:

1. Does the srudy accomplish its intended purposes?

2. Does the study provide a complete and objective survey of the subject
matter?

3. How accurately and comprehensively does the study summarize the
broadband experiences of other countries?

4. How much weight should the Commission give to this study as it
develops a National Broadband Plan?

5. Are additional srudies needed along the lines of the Berkman study?

6. Do you bav'e any other comments on the Berkman study that you deem
relevant?

We reply to those issues in order, by number.

1. As a technical description of (a) what broadband access is, (b) how important it is
in many areas of data transmittal, and (c) the technicalities of its transport, the study
is exceUent. The Berkman Center did what it was asked to do. However, the study
has nothing to say about FCC actions which might force current broadcast content
l"O use broadband, or use government-supplied broadband as a basis to establish FCC
content censorship over the Internet. Both of these potential actions would be gross
violations of the Constitution's First Amendment.
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2. The study is complete and objective, but only for its narrow focus. See comment number 1.

3. It is a serious error to rely on the broadband experiences of other nations. Most nations do not have First
Amendment freedom~. of speech and press that we do. And many that do, have other provisions which take
back or override such freedoms. For example, one clause of the Constitution of the USSR guaranteed
"freedom of the press" and included the very new technology of" television," However, a later clause in that
Constitur..1on forbade H any actions not in accord with the socialist state."

For a more current example, Article 57 of the Bolivian Republic of Venezuela (the full name of that nation)
reads, "Everyone haJ the righl to exprmlrre/y his or her thoughtJ. ideaJ or opinionJ. orally, in wriling or by any olher meanJ 0/
communicalion and diffusion, and no "nsorship shall be eSlablished Anyone making UJe oIIhiJ ~ghl a"'umeslull mponsibility
for everything e.:preJsed. /jno'!}'mi!J', warpropaganda, diltnminatOf] messages, or those promoting religiollJ' intolerance are not
permitted CenJorrhip mmding Ihe ability o/publit offi<7als 10 report on mallersfor whi,h Ihry are ruponsible is prohibiled"

'TI1e Commission should be well aware of the recent actions of the Chavez regime in Venezuela shutting
down ftrst radio and then TV stations which were critical of it, despite this constitutional provision. So, as a
general rule, no experiences from other countries should be considered in establishing any FCC policies
unless such countries have a recent and unbroken history of freedom of the press.

4. On the technical side (see comments 1 & 2) the Commission should give weight to the Berkman Study.
Beyond that, the FCC should not develop any polic), on broadband without fi"t taking up the fteedom of the
press implications. See comment number 3.

5. No. The technology issues are clear. It is the First Amendment issues that are both muddy, and potentially
dangerous.

6. No other comments. See comment numbers 1, 2 & 3.

Respectfully Submitted
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