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JOEL H. HOLT, ESQ. P.C.

2132 Company Street, Suite 2 Tel (340) 773-8709
Christiansted, St. Croix Fax (340) 773-8677
U.S. Virgin Islands 00820 E-mail: holtvi@aol.com

February 27, 2006

Gregg Galardi, Esq.

Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square

P.O.Box 636

Wilmington, Delaware 19899-0636

Via email: gglardi@skadden.com

Re:  Greenlight v. Innovative Communication Corporation, LLC (“ICC-LLC”) and
Emerging Communication Corporation (“Emcom”)

Dear Gregg;:

Lanny Davis said you made a comment about ICC's Amended Complaint, suggesting that
"if we say it enough times, maybe we think that will make it true.” AsICC wants to be clear
as to why this litigation is meritorious, I have been requested to respond to that comment.

In its efforts to take control of ICC through litigation, the RTFC has engaged in conduct
that ICC believes warrants the imposition of both compensatory and punitive damages.
Rather than trying to argue this point with you, I have attached some of the evidence which
supports this claim as follows:

Exhibit A - This is the cover letter sent to Jeff Prosser in Florida transmitting
the 2001 Loan Agreement (which totaled approximately 400 pages),asking
him to sign and return it. Jeff signed and returned both copies as he did not
have the corporate seals needed to seal the agreement, which had been sent
from the Virgin Islands directly to the RTFC's offices in Washington to
expedite the closing. As you will note, a copy of the letter and attachments
was also supposedly sent to Kevin Rames, ICC's counsel in the Virgin
Islands.

Exhibit B - This is the agreement (without the voluminous attachments) that
the RTFC is now asserting is the 2001 Loan Agreement between the parties.
The page numbers are in my handwriting as the document had no page
numbers. If you will review pages 7,11,14,15,17,20,21 and 22, you will see
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that the three line footers end in a "4" while the other pages end in a "2"
which suggests that different versions were inserted into the loan agreement.
More importantly, the second to last page as well as the signature page
(pages 25 and 26) both have the same "In witness whereof..." clause while the
signature page only has a one line footer, unlike the three line footers on all
of the other pages. These discrepancies demonstrate problems with the
authenticity of the document that caused ICC's counsel to look into this issue
further as noted by the next few exhibits.

Exhibit C - This is an internal RTFC email saying the copy to Kevin Rames
in the Virgin Islands was returned to the RTFC came back, but was being
resent. This exhibit also contains the discussion of the corporate seals being
sent to the RTFC mentioned in Exhibit A above.

Exhibit D - This is the same cover letter to Prosser which Rames received
(noted by the check next to his name on the "cc") which was date stamped by
his office upon receipt at the top. Attached to the letter is the loan agreement
he received, with my handwritten numbers added. You will note that all of
the pages have a three line footer ending in “2" as none end in "4". Quite
significantly, you will note that the signature page on page 26 (1) does not
have a "In witness whereof ..." clause, (2) has a three line footer and (3) has
a totally different alignment for the signature lines than the one Jeff signed.
These three discrepancies confirm that the document signed by Jeff is
different that what was supposedly an identical copy sent to Rames.

Exhibit E - These are (1) the deposition excerpts of the RTFC's in-house
counsel where he admits that he changed the pages after Jeff signed and
returned the agreement and (2) the deposition excerpts from the RTFC’s
30(b)(6) designee regarding the retention of documents where he testified
that the RTFC did not have the original or a copy of what Jeff actually signed.

Exhibit F - This is the Court's opinion denying the RTFC's summary
judgment motion, noting in footnote 2 that the RTFC may be unable to
establish even the terms of a loan agreement.

Thus, the allegations that the RTFC is now trying to foreclose on an admittedly altered
document is well supported by the evidence in the record. ICC's evidence of the RTFC's
misconduct does not end here as demonstrated by these additional exhibits:

Exhibit G - This is the initial RTFC foreclosure suit which alleges three
defaults against ICC. All three alleged defaults involved Vitelco's issuance
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of preferred stock. Interestingly, two of the three alleged defaults required
30 days written notice with a right to cure which was not given. Do the
banking lawyers in your firm ignore such provisions before filing suit? Of
course not.

Exhibit H - This is the except from the 1989 PSC Settlement Agreement that
ICC gave to the RTFC after the initial complaint was filed, reminding the
RTFC that the PSC Settlement Agreement, which the RTFC signed,
prohibited the RTFC at page 16 from placing any restrictions on Vitelco's
accessto the financial marketsin ICC’sloan agreement, expressly stating that
any such restriction is void. Thus, the RTFC knew almost immediately (if
they did not know before) that the initial foreclosure complaint had no merit.

Exhibit I - This is the RTFC's Amended Complaint filed after ICC pointed
out tothe RTFC the problems in the foreclosure complaint based on Vitelco's
preferred stock offering. The Amended Complaint now asserted 31 alleged
defaults. Of course, if the RTFC had thought its initial compliant had merit,
why amend it with multiple unrelated defaults? Moreover, as the RTFC
admits in Count I, even if the loan agreement were valid, 20 of the alleged
31 defaults required 30 days notice with a right to cure, which the RTFC still
did not give.

Exhibit J - This is the stipulation whereby the RTFC dismissed 16 alleged
defaults after ICC moved for summary judgment, demonstrating that the
majority of the 31 alleged defaults had no factual basis. It should be noted
that the District Court subsequently dismissed several additional alleged
defaults based on ICC's summary judgment motion.

Just so you understand how frivolous these defaults contained in the Amended Complaint
really were, which constitutes some of the most damaging evidence in this case, the
following exhibits regarding some of the dismissed defaults will help you understand this
point:

Exhibit K - The RTFC alleged in several defaults that ICC supposedly failed
to disclose the existence of a subsidiary, ESS, and refused to pledge its
collateral as security for the RTFC's loan. This exhibit contains internal RTFC
documents that includes the organizational chart dated August 10, 2001,
submitted to the RTFC 3 weeks before the loan closing that lists ESS as a
subsidiary. More importantly, this exhibit includes the internal email dated
August 23, 2001 between the RTFC's in house counsel agreeing that the RTFC
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Indeed, while I could send you more exhibits showing why the other dismissed defaults
were equally frivolous based on the RTFC's own records, I am sure you understand the

did not want ESS's collateral as security for this loan, confirming these
alleged defaults were totally without merit.

Exhibit L - The RTFC alleged in several defaults that ICC had failed to
disclose a tax lien regarding Vitelco's FICA taxes. This exhibit contains
internal RTFC documents which show that the RTFC was well aware of this
lien several months before the loan closed and that in fact ICC disclosed this
lien in its compliance report dated August 10, 2002, so that these alleged
defaults were totally without merit.

Exhibit M - The RTFC alleged several defaults because ICC had allegedly
failed to disclose the issuance of preferred stock in 1999 and had failed to
pledge this preferred stock as collateral. This exhibit contains internal RTFC
documents which show that the RTFC was fully aware of this issuance and
considered but then decided not to take this stock as collateral.

Exhibit N - This exhibit contains part of the RTFC's computerized tracking
system so it will know when its UCC filings expire, which showed that
various ICC liens would expire on June 7, 2004. The RTFC waited for ICC's
liens to expire. It then conducted a title search the very next morning to
confirm no renewals had been filed and then promptly filed new liens before
9:00 a.m. that morning, an example of which is included in this exhibit.
Notwithstanding these facts, the RTFC then alleged that ICC had breached
the loan agreement by not renewing the liens before they expired. However,
contrary to the RTFC's belief, the loan agreement did not require ICC to file
therenewals for theseliens. Moreover, just to be safe, ICC promptly recorded
new renewal notices since the RTFC did not tell ICC it had already done so,
resulting in duplicate filings. Of course, when these facts were uncovered
and put into a summary judgment motion, the RTFC promptly dropped
these alleged defaults with prejudice as well.

point, although the others are also equally egregious.

Any reasonable banker reviewing this scenario would have to ask what is the motivation
for such bizarre conduct. Indeed, all of these contrived defaults which had no factual basis
are particularly disturbing since it is undisputed that the monthly loan payments were
current when these allegations were filed, as the RTFC concedes. See Exhibit O. Several
additional exhibits perhaps explain the RTFC’s motivation for asserting so many frivolous

defaults as follows:
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Exhibit P - This exhibit contains excerpts from the various PSC meetings and
media articles where the RTFC publicly touted these 31 defaults shortly after
filing the Amended Complaint clearly using these alleged “31 defaults” as
a smear campaign against ICC. Do your banking clients engage in such
tactics?

Exhibit Q - As noted in Exhibit P, part of this smear campaign included
presentations to the PSC. This exhibit is the TRO opinion that ICC and
Vitelco had to obtain to keep the RTFC from using VITELCQO's and ICC's
former counsel in the prior RTFC loan transactions as the RTFC's counsel at
these hearings.

Exhibit R - This is the internal RTFC memo dated the day before the
Amended Complaint was filed where the RTFC admits that what it really
wants to do is to replace management, not to accelerate the loan. Indeed, in
this memo the RTFC admits that ICC can pay it debt service to the RTFC.
Can there be any better evidence of an improper motive?

Exhibit S - Indeed, ICC believes the RTFC became upset when the RTFC lost
its control over Vitelco and its secured position against Vitelco’s collateral
when the RUS loan was obtained. As you can see from the correspondence
in this exhibit, the RTFC first took the position that it had to approve this
loan based on the RTFC's loan agreement with ICC, which it finally agreed
was wrong. Of course, as the exhibits indicate, the RTFC had placed great
weight in the value of ICC's collateral in making the 2001 loan, which
included Vitelco. Not only was the RTFC concerned about losing this
collateral, it was even more concerned about losing control over Vitelco's
ability to pay dividends to ICC. In fact, even after the RUS paid the RTFC,
it took weeks to get a release from the RTFC, as the exhibits indicate.

In summary, as you can see, there is persuasive evidence to support ICC's assertions that
the RTFC has acted in bad faith and that its conduct is generally culpable and not justifiable
under the applicable standard in this jurisdiction as set forth in section 870 of the
Restatement Second of Torts. Because the RTFC has only one actual employee (see Exhibit
T) who has nothing to do with the ICC loan transaction, the CFC is equally liable for this
conduct since every act theoretically done by the RTFC was in fact done by someone on the
CFC's payroll.

While the defendants may disagree as to the interpretation to be given to this evidence,
these issues will be resolved by Virgin Islands jury. 1 respectfully suggest that any
reasonable trier of fact will use their common sense and conclude that the conduct in
question is improper and warrants the imposition of liability, which I suggest any
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reasonable banker would agree with as well. Indeed, while my client’s characterization of
this conduct may seem hard to believe before reviewing the evidence, the evidence, which
is rather amazing for a bank, is overwhelming.

As for Greenlight's exposure, I explained my client's theory in my letter to you dated
February 16, 2006, so I will not repeat it again here. I will add, however, that by filing the
involuntary bankruptcy proceedings, Greenlight is now tainted by the RTFC's conductand
thus has its own exposure under the theories alleged in the Amended Complaint, even
though it does not have any indemnity agreement from the RTFC.

As for damages, you also commented on the evaluation in my letter dated February 16,
2006. That evaluation is an estimate of the damage calculation if the franchises of the
various utilities (including Vitelco) are lost due to the bankruptcy filings. However, a very
substantial damage calculation can and will be done even if these franchises are not lost
based upon the damages ICC has suffered to date because of the conduct alleged in the
Amended Complaint.

I trust the foregoing comments satisfy you that the allegations in the Amended Complaint
are based on evidence and not some contrived set of beliefs that my client hopes it can
make become true by just repeatedly asserting them. While a global settlement is preferable
to continued litigation, this case does present credible exposure to your client, which only
increases as the involuntary bankruptcy petitions are pursued in conjunction with the
agreement with the RTFC to take control of ICC.

(Eordially,

J'é’l \}ol\w

H/jf
nclosure
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RURAI T2 EF4CNZ “INANCE CQOPERATIVE

220( Coouperatve Way - Herndon, Vieginia 20171-3025
7037096700

Via Federal Express

August 23, 2001

Mr. Jeffrey J. Prosser

Innovative Communication Corporation
Phillips Polnt — East Tower

777 S. Flagler Drive, 12 Floor

Woest Paim Beach, FL 33401

Re: VI 802 ~ 9015

Dear Mr. Prosser;

The Rural Telephone Finance Cooperative {RTFC) loan documents are enclosed for the proposed
loan 1o your organization in the amount of $169,291,578.00.

Please understand that we have signed the snclosed documents as a matter of administrative
convenisnce, However, we will not be able to edvance funds to your organization until the
documents are properly executed and returned to RTFC for review and acceptance. We will nalify
you of our acceptance or non-acceptance of the documents promptly upon their receipt.

Should you have any questions about these documents, please contact Frank E. Vaughan, Assistant
General Counsel at 1-800-346-7095.
Sincersly,

Rabin C. Reed

Associate Vice Prgsldent
and Account Manager

RCR/rap

Enclosures

&€ Kevin A, Rames, Esq. (with enclosures & instructiona)

EXHIBIT

tabbies*
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LOAN AGREEMENT

LOAN AGREEMENT (“Agreatnant”) made. as of August 13 2001, by and batwean
INNOVATIVE COMMUNICATION CORPORATION, a US Virgin (sfands ootporaﬁon

("Bamower®), and RURAL TELEPHONE FINANCE COOPERATIVE, a Dakbta
ooogmfmassodaﬂon (Lender*).

RECITALS

WHEREAS, BonowerhasrequestedLenderlomakameLoanofm

. $168,201,578.00, 10 Botwwarm  the terms end tonditions set forth in this Agreemem. and.

WHEHEAS Lenderlsvdrmtomakeﬁ\etmnmonuw\emmandcomiﬁmset
forth In thls Agreermient;

NOW, mEREFORE,fotamhoom!demﬂonowwmbMoovenamsomtamd
hereln.BorromrmdLenderdohembyagreeasfouows'

1. GONSTRUCTION AND DEFINITION OF TERMS

Al accourting temns nal deﬁned hereln ‘shall have the meanings
assigaod to them as determined by generally accepled accounting panciples. 1n addition to

the terms defmed elsowhers In this Agreement, unless the conlext atherwise requires,
when used herein, the following terms shall have the following meanings:

“Adjustment Date* shall mean a dale or dates, deiermlned by the Letder based on

the term {or rata period) of the applicable Fixed Hals, after the date of the initial Advance to
the Maturity Date.

*Advance® shall mean an advance of Loan proceeds made by Lender.

“Applicable Margin® shall be, wilh respect ta the Loan, and as of the date hereo, for
cach Prior Loan, one and onte-half percent (1¥:%) per annut Tor the period from thae date of
Closing ttwough June 30, 2003, and theteafter, two and one-halfl parcent (2¥:%) per ennum
untl all emounts due and payable undermeLoanandeaohPmananarepaldlniLm .
Pravided that, in the event of a default by Borrower ta making requiced payments under the
Loan sadfor any Prior Loan, the Applicable Margia on the Loan and all Prior Loans shall be
Increased, as of the date of ariy such defautt and withowt nctice 1o Botrower, 1o three and

. one-half peroent (3%:%) per annum for the period from the date of Closing through June 30,

2003, end thereafter, tour and one-half percort (4%%) pet anaum, until all amounts due
and payable mdefme Loan and each Priot Loan are paid k ful.

- *Buslness Day" shall mean any day thal Lender fs oben for businass.

“Call Provision™ means Lender's right 16 demand fulf repayment of the Loans and
Priot Loans on and after June 30, '2003

"Caplta! Expenditures® maans, {or any peried, (a) the add‘mons 10 property plant
and equipment and other caplial expenditures of the Botrower and ils Subsldiaties that
ate (or would be) sel forth In a consolidated statetment of cash flows of the Borroysg
RKIFC LOANAG
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such perod prepared ki accordance with GAAP and (b) Caphtal Lease Obkigations
incurred by the Borrower and its Subsidianies dutdng such peried.

*Capital Lease Obligations® means the obligation of the Borrower and/or any of
fts Subsldlaries to pay rent or other amounts under any lease of (of amangement
" conveying tha right 1o use) real or personal property or & combinalion thereof, which
obligations are required to be cassified and accounted for as capital leasas on a
balanoe shaet of the obligar under GAAP, and the amount of such obfigations shall bo
the capitalized amount thereol determined In accordance with GAAP.

*Cash Margins® for any year shall mean nat kicomo plus depreciation, amortization
and any other non-cash charges, less any non-cash credits gnd principal on long4erm dett

payable in such year, as caloulaled on a consolidated basls for Borrower and alt &s
" Subsidiaries. o )

*Cerfified” shall mean that the kfonnation, statement, scheduls, report of other
document required o be *Cerlified” shall contain a representaion of a duly authorized

officer of Bomower that such information, statement, schedule, report or other document Is
true end cotrect and complete.

*Closing” of *Closing Date™ shall mean the first date on which funds are advanced
to Borrower hereunder,

“Collateral® shall mean all of the assets, real and personal, of Borrower, and each
Guarantor fisted on Schedule 2, attached hereto; including, bt not limited 1o, (i) the
propertyideatiad In the Mortgage, each Guarantor's Morlgage, the Pledge and Security
Agreements and any UCC-1 Financing Statement filed under this Agreement, and (i)) all
proceeds, cash and non-casly, Including condemnation and/or nsurance proceeds, of the
foregoing, whether in the possession of Borrower, a Subisidiary, Guarantor, Pledgor or any
othar parson, and (i) certain ownership or membership interests and related proceeds and
dividends described in, and pledged to Lender pursuant to, Pledge and Socurity
Agreements fistad In Schedule 3 dated as of even date herewith and (i) all alter acquired
real or personal property of Bomower, any Guarantor or any Subsidiary.

Commitment® shall have the meaning set forth ln Schedule 1 hereto.

“Curront Ratio” for any year shall mean the ratio of total current assets to lotal

currend liabliities, as determined by dividing total cument assets by total ‘current liablitios
under GAAR, ‘

"Consolidated Net Eamings" for eny period shall mean the gross revenues ol the
Boower and its subsidiades for such pericd less all expenses and other proper
charges, determined on a consclidated basis in accordance with GAAP afier eliminating
eamings of losses #fibiitiile to outstanding minorty interests, but excluding In any
evenl: (a) any exiraordinary gains or losses datemmined In accordance with-GAAP and
(b) net eamings of any business entity (other than & wholly-owned Subsidiary of the
Borrower) in which the Borrawer or any Subsidiary of the Bortower has an ownership
intetest unless such net eamnings shall have actually have been recelved by the
Borrower of a wholly-owned Subsidiary of the Bormower in the form of cash distributions.

RTFG LOANAG
VI802-Z-9015 (VAUGHAF)
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*Consolidated Net Operating Cash Flow" means, for any pericd, the net cash
ﬂow{ from operations for Borrower and ks subsidiarias on a consolidated basls {for such

period taken as a single accounling period, as set forth on the statement of cash flows of
the Bomrower and determined In accordance with GAAP.

*Debt Setvice Coveraga Ratio* or “DSG Ratio™ for any paried shall mean
Consolidated Nel Eamings plus depreciation and amortization plus Interest Expense
divided by Interest Expenea and principal on long-term debt payable In such year.

"EBITDA" means, in respect of any period, the sum of Consolidatad Net Eamings
plus interest expenditures, laxes pald on or measured by kncome or excess proftts, and

dapreciation and amortization. For ptrposes of measuring compliance with Financlal
- Covenants, EBITDA will be calculated on a tralling four quaders basis and measured at

tha'end of each quarter. EBITDA definition wilt include or exclude, as approprdate,
mcquisitions and divestitures as i such acquisition or divestiture occurred on the first day

dsudlappicablepenod EBITDAMlIalsonotlndudeanyenraordinarygalnsor
losses.

Eqmy' means consolidated Stackholders’ Equity ms defined by QAAP,

including, without Kmiitation, the sum of common stock, additional pald-in-capital and
retained eamings.

“Equity Interests™ means shares of capilal stock, partnership interosts,
membership lnterests in a kmited Kability company, bener cial interests in a trust or other
equity ownership Interests In a Person and any 5 warrants or other rghts to

acquira such Equity Interest but exdud’ ing any debt secudties convertible into such
Equity Interests.

“Excess Gash Flow® means for any fiscal year, (a) Consalidaled Net Operating
Cash Flow of the Borrower and its subsidiaries for such fiscal year (which shall giva
affect to any increases. and decreases Ik working capitaf), minus (b) Capital
Expenddures for such perod except to the extent such Capital Expenditures are
financed with the proceeds of assel disposilions less the amount of any permitted
Capital Expenditures that may bo caried forward to the next fiscal year, minus (c) the
aggregate prncipal amount Tepaid or prepald, excluding any SCC amotlization or
Patronage Capital retirements, during such period. with respect to Loan or Prioc Loans.

- "Event of-Default” shall mean any of the events described in Section 8 hereol and

- any Event of Default under any Piior Loan Document.

“Fnancial Covenants® mean the ratios of TIER, Debt Setvice Coverage,

Leverage Ratio, Fixed Charge Coverage and the Minimum EBITDA and Maximum
Capltal Expenditure set forth in Section 6.4 and Schedule 4, hereof,

“Fixed Charge Coverage Ralio”, for any peried, is defined as EBITDA divided by
Fixed Charges.

“Fixed Charges" mean debt service, dividends, taxes, capftal expEmaiturss and
other payments on Total Debt.

ATFC LOANAG
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“Fixed Rate" shall mean tha fixed base rale por ennum estabished by the Lender

fromﬁmetoﬁmeforloanssisrﬂadyc!assaﬁedptnmmloLender’spoﬂciesandpmcedlm
then In effect plus the Applicable Margin, .

“GAAP" shall maan genarally acceptad accounting prindipals.

*Gross Plant, Property and Equipmant” shall be calculated on a consolidated
basis for the Bomrower and all its Subsldiaries and shall mean the tolal of all assets

included In property, plant end equipment pursuant to GAAP and shal exclude any
goodwill or plant acquisition adjustments.

- *Guarantor(s)" shall mean the entities set forth In Schedule 2, attached hereto.

*CC Lines of Credit" shall mean Lender Loans designated VI802-9904, V1802-6806
and VIB02-5105.

ﬂﬁ&tﬁmbalPaytmDalo"shaﬂmathﬂySl 2003.

"interest Expense” means, for any perlod, total interest expensa (includlng
withaut Kmitation, Intarest expense afiributable to capltal leases) determined on a

consolidated basis, without duplication, for the Borrower and all of s Subsidiaries in
accordance with GAAPR,

“Leases* shall mean any lease of property by which Bommower shall ba obligated for
rental or other payments which In the aggregale are in axcoss of $100,000 other than such
equipment leases which are in fomh and substance substantially in conformity with lease

agreements In general use in Borrower's industry by companles of size and character
similar to Borrowaer. ‘

“Leveraga Ratio® for any period, means (a) Total Dett less SCG's divided by (b)
EBITDA,

"Lien* shall- mean any statutory or common kaw consensual or non-conseisual
mortgage, pledge, security interest, encumbrance, lien, right of set-off, claim, call, option, or
charge of any kind, Including, withott Eimitation, any conditioral sale or other titte retention

transaction, any lease transaction In the nature thereof and any ‘secured transaction under
the Uniform Commerdial Code of any jurisdiction,

“Loan® shall mean the loan or lbans made by the Lender {o Borrower pursuant to

this Agreement and the Nole, In an aggregate principal amount not to exceed the
Comymitment.

"Loan Documents™ shalt mean the Notes, Loan Agreements, Other Agreements,
Mortgages, Guaranty Agreements, Pladge and Security Agreements, UCC filings and any
aother agreements, contracts or documents of any kind evidencing the Loan.

“Materlal Adverse Effect” means a materal adverse effect on (a) the business,
assets, operations or condition, financial or otherwise, of the Borowar, any Guarantor ot

Pledgor, and the Subsidiaries taken as a whole, and {b) the rights of or bénefits available
to the Lender under any Loan Document.

ATFC LOANAG
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“Maturity Date" shall mean the maturity date defined in the Note.

*Morigage® shall mean the Second Modification lo  Moitgage end Security

Agreement executed by Bofrower and delivered to Lender to secre Borrower' s Eibigit0s
under the Loan,

“Net Cash Proceeds® means, as applicable, {a) with respect to any sale or other
disposition of assets, the gross cash proceeds recelved by the Borrower, or any of its
Subsidiaries, from such sale less the sum of () all income and excass proft taxes
assessed by & governmental authotity as & result of such sale and any other reasonable
feas and expenses aciually ncurred In connection therewith and (ii) the principal amount

of, preqium, ¥ any, and interest on any debt secured by a lien on the asset (or & portion

thareol) sold, which debt is réquired to be repaiddn connection with such sale, (b) with
respect 1o any offering of capital stock or issuance of debt, the gross cash proceods
received by the Bommower, or any of its Subsidiaries, tharefrom less ell reasonabls logel,

undarwriting and other {ees and expenses-aciually kncurred In conneation therewith, and
() with respect to any payment under an Insuranca policy of In connectioh with a-
condemnation proceeding, the amount of cash proceeds recelved by the Borrower, or lis

Sutrsidiaries, from an insurance company or govetnmental authority, as appficable, net
of all reasonable expenses of collection actually incurred.

"Net Worth* shall be calcutated, according to GAAP, on a consofidated basis for tha

Bonmower and all s Subsidiaries taken as a whole and amived at by subtracting total
llabliities from total assets.

"Naote® shall mean the Note or Nates, of even date herewith, execuled and delivered
by Borrower at or prior o Closing and alfl renowals, replacements and extenslons thereof.

“Obligations® shall Indude the full and punctual perfoomance of all present and
future duties, covenants and responsibilities due to the Lender by Borrower under this
Agreement, the Nota, the Other Agreements, the Priot Loan Documents and all preseat
and future obligations of Borrower to the Lender for the payment of monay under this
Agreement, the Note, the Other Agreamenis and the Priot Loan Docurmnents, extending to
all principal arhounts, interest, late charges and all other charges and sums, as well as all
costs and expensas payable by Bogower uander thls Agreement, the Note, tho Other
Agreaments, the Prior Loan Documents and any and afl other present and future monelary
Kabfifies of Borrower to the Lender, whether direct or indirect, confingent or noncortingant;
matured or unmalured, accrued or not accrued, refated or uarelated o this Agreement,
whether or not of the same character of class as Bomower's obligations under this
Agreement and the Nots, whethor or not secured under any other document, Instrument or

stalutory or common faw provision, as well as af renewals, refinandings, consor dations,
recastings and extensions of any of the foregolng.

*Other Agreements® shall mean any and all promissoly noles, secudty agreements,
gssignments, subordination agresments, pledge or hypothecation agreements, mordgages,
deeds of trust, leases, contracls, guaranties, instruments and docutnents now and
hereafter existing between the Lender and Borrower, execuled and/or deflivered pursuant to
this Agreement, o the Prior Loan Documents, or guaranteeing, securing or In any other

manner relaling to any of the Obligations, Including, the Instruments and documents
relerred to In Subsection 5.2 heredf.

RTFC LOANAG
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*Payment Date" shall mean the last day of each calendar month for the term of the
Loan and each Prlor Loan commencing on September 80, 2001,

“Payment Default” means the tallure of Borower to make any of the paymenf
Obkgations, Including, without fimitation, any sum due the Lender undar the Loan
Documents, oc any Prior Loan Documents, when and as the same ghall become dus,

whethaer at the due date thereof, by exercise of the Cal Provision, by demand, by
acceleration or otheqwisa,

'Payment Natice® shall mean the niotice furnished to the Botrower ol feast, motthly

-Indicating the precise amount of principal end Intarest due on the next ensuing Payment

., Date, guch notice to be sent to the Borrower at foast ten (10)day3 be(ore such Payment
<. &

YPate,

"Permilted lnvestment”. means (i) the one-time acquisition of a franchise or -

franchises In France jor the specific purpose of oblaining authorization to provide cable
television services within the designated franchised area provided, however, Hhat
Borrower’s, ot any Subsidiary’s aggeegate total Investment In sakd franchise and all
associated expenses related to the acquisition of the franchise does nat exceed
$1,000,000; (K) bonds, notes, debentures, stock, or other securitics or cbligations issued
by or guaranteed by the United States gavemment oc eny agancy or instrumentality
thereof; (li) bonds, notes, debenturés, stack, commercial papar, subordinated capital

cedlificates, of other security or ebligation of kstitutions whose senlor unsecured debt |
—-obligations are raled by at least two nationally recognized rating organizations in either”

of its two highest categories; (iv) Investments incidental to loans made by Lender; (v)
bonds, notés, debentures, commercial paper of any other security of the National Rural

Utilities Gooperative Finance Corporation; and (vi) any deposit that Is fully Insured by the
Federal Govemment.

*Person® or “person™ means an individual, corporation, limited liabllity company,
parinership, association, trust, business trust, joint venture, Joint stock company, podt,

syndicate, sole proprietorship, unincorpotated organization, Govemmental Aulhorﬂy ot
any other form of entity of group thereof.

“Pledge Agreement” shall mean the agreements executed by and between Lender
and the Pledgees as of aven dale herewith sat forth in Scheduie 3 attached hereto,

“Pledgor(s)" shall maan the entities set forth on Schedule S attached hereto,

"Principal Advance” shall mean an Advance credited to reduce principal under any
Prior Loan.

“Prior Loan Documents” shall mean each of the Notes, Loan Agreements,
Morigages, Guaranty Agreements, Pledge and Security Agreements, UCC filings, Other

Agreements and contracts or documents of any kind evidencing the Prior Loans as they
may have been modified from time to time.

“Pror Loans” shall mean the loans kisted in Schedula 5, attached hereto.
ATFC LOANAG
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*Subordinated Capital Cerlificate” or “SCG* shall mean & subordinated cerlilicate
apreaentlng an Investment In the Lender purchased by the Borrower in conaection with the
an.

“Subsidiary” or “Subsidiarles” means as to any Person, any coiporation,
parinership, Emited liabllity company or other ontity of which more than fifty peccent
(50%) of the outstanding capital stack or other ownorship inferasts having ocdinary
voling power to elect & majority of tho board of diroctats or other managers of such
corporation, partnership, Imited Rability company oc othor eatity Is at the time, diroctly of
indiceclly, owned by or the ghement, Is olherwisa controlled by such Pecson
(irrespecive of whethor, at th . capltal stock or other ownorship intorgsts of any
other class or classea of such , Tmited lability company or othar
entity shal have or might have voling power by reason of the happening of any

conlingency). Unlass otherwiso qualified referonces to *Subsidary” or “Subsidiarios”
heroin shak refor 1o those of the BXFOWsT. .

“TIER® or “Tkmes Intorest Earmod Ratio” foc any period shall mean net lncomo
Plus Interest Exponse plus Income taxes payable divided by [nterest Expeasa.

*Yariabla Rate™ shall-moean the Leadec’s base vadable ntacost rate for long temm
bans with ten parcent {10%) SCC's, us sald base variable rate may change trom time o

tma, according o Londer’s policies and procadures then In effect plus the Applicable
Margin,

2. LOAN TERMS. The Lender agroes to make the Logn fo Barrower subjoct to all of
’ the terms and conditions of this Agreemant and the.BlEFAgTDemonts.

Advances, No Advance shall be made, at any ime, for any reason, directly
1o Borowor. Al Advancas hereundor shall be mado by kntemal transtec directly

1o Lender to credit to principal due and payable under the ICC Lines of Credit
and/ar the Pdor Loans.

211

2.1,

initial Advance. At Closing, Lender shalt make an Advance (1) 1o pay n full,
all principal outstanding under the (CC Lines of Creda, after which no future
ponowings under sald Lines of Crodd shall be permited, and {7) o
purchase 5CCs.In the amount of $12,561,301.00, which Is the emount
necessary to achlove, as of tho Closing Date, a ratlo of SCCs to prncipal
amounts outstanding under the Loan and Prior Loans of ten percont (107).
On or before Octobor 1, 2001, Borower shall pay from fts own funds, In full,
all intarest and any other amounts outstanding under the ICC Lines of
Cradd, at which time sald loans shall bo cancefled and reticed.

2.1.2. Elﬂﬂ_ﬂd%ﬂ__m Lender shall make Principal
Advances 10 be oftitiitid to moathly payments of princl

pal due and
payabla ynder the Pror Loans, and 1o purchase SCCs with ten percent

(10%) of each such Principal Advance, commencing on Septembac 30,
2001, and contiowigg on each Payment Date unil the earller te occur of
the date all pancipii|i{iterest and any other amounts outstanding under
the Prior Loans ardpiald in full, or Juna 30, 2003.

232, Pavinent, Amatization and Intarest Rate.

RTFC LOANAG
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22.1,

Princioat Deferral. Provided that Borrower ks not In default under the
Loan or any Prior Loan, principal payments on the Loan shall be deferred

until the Initial Princlpal Payment Date when Borrower shall commence
princlpal payments from its own funds.

Commencingonlfwlnmeﬂ

' Pdmipaxpammoate.mumnmménaammﬂwpaymmm

223,

2.2.4.

225.

2.2.6.

22.7,

thereatter until the Maturity Date, Borrower shall make monthly payments of
prncipal, Interest and any other amounts due under the Loan as setforthin
the Payment. Notices. if not sooner paid, any outstanding balance of
principal, ntetest and all other amounts due hereunder shall be due and
payabla o' iy Matudty Datd. Phncipal on the Loan will. ba amoriized in
woMarmwﬂwﬁwmeﬁrodstaiethdledlnﬂhemto. ’

srest_Pa Imeres(paymemsonmol.oanandeachﬁ!or
Loan, in amounts determined by tha Lender as shown in the Paymient
Notices, shall be mada moathly by Borrower, from Bomowers own funids, on
each Payment Date, commencing on the first Payment Date subsequent to
the date of thiy Agreement, and cortining oh each Payment Date
therealter until the Maturity Dale when all amounts due and payable under
tha Loan, and the Pdot Loans shall ba dus and payable.

Interest Rata for the Loan and Prior Varahle Rete Loans, AR funds
Advanced and outstanding, at any time, under (i) Prior. Loans that wero
accruing Interest at a Variable Rale as of August 14, 2001, and (i) the Loan,
shall henceloth accrue interast sl Lendeds Variable Rate, plus tho
Applicable Margin, until the Loan and each Prior Loan is paid in full,

Applicable Margin Adiustments, With respedt to all Prior Loatis,
accruing Interest at a Variable Rate, and notwithstanding anything to the
contrary In the Prior Loan Documents, the Variable Rate and Applicable
Margin shall be applied and adjusted only as set forth herein.- Any relerence
10 any other adustment options ar possiilities set forth In the Prior Loan
Documents, including, but nat kmited to pedonmance based reductions in

the Applicable Margin, are hereby deleled in full, null, void and of no forca or
effect.

Interest Rate jor Prior Fixed Rate Loans. All funds Advanced and
autstanding under each Prior Loan that was eccruing Interest at the Fixed
Rate as of the Closing Date, shak henceforlth sccrue Interest at the Fixed
Rate that was in effect on that padicular Prior Loan through the applicable
Adjustment Date lor the particutar Prior Loan, plus the Applicable Margin.

2.2.8.

Converslon to Different” Intetest Rate Program.  Notwithstanding
anything set forth in the Prior Loan Docurments, Barrower may nat, with
respect to the Loan or any Prior Loan, convert a Fixed Rate loan to a
Variable Rate foan or a Variabla Rate loan to a Fixed Rata loan.

Application of Payments, At the Lender's option, all payments

HTFG LOANAG

received by Lender shall be applied first 1o late payment charges due, as
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24.

herelnatter provided, then o Interest accrued ¥ the date .ol such payment,
and then to the reduction of the principal balanca outstanding.

229, Usuy. Noprovision of this Agreamant, the Nots, or the Pror Loan

Documents shall require the payment, o permit the collection, of Interest in
excess of the highest ate perhitted by epplicable law.

10 I ta . For tha Loan end cach Prior Loan
accrulng kterest at tha Varlable Rate, Interest shall be computed for the
actual numbar of days elapsed on tha basts of a year of 385 days. For Prioc -
Loans accring nlerest at a Fixed Ralo, inferest shall be compuled based

. on a30.day.mapth and a year of 360 days.

ro23, Joemn. The Loan shall be for a term of 12 yeats, commencing on the

Closing Date until August 27, 2013, when all emounds outstanding undar the Loan
shall be due.and payable In full, pravided that, notwithstanding enything to the
comtrary sot forth In the Nota or any Nota evidencing eny Prior Loan, Lender ehall
have the right, but not the obligatio, 1o declare al amolnts outstanding under the
Loan and the Ptior Leans due and payabla at arty ime commerncing on, and efter,
July 1, 2003 by giving Botrower wiitten nofice that Lender has exercised Rts right to
call the Loans under this paragraph. At the explration of 120 days after Bormower'’s
recelpt of such notice, all amourits due and payable undac the Loan, tha Prior
Loans and any other loans or extensions of credit made by Lender to Borrower
and/or any of ts Subsidiardes shalf be due and payabie in full

Prepaymant. Bormowece may make voluntary prepayments and must make
mandatory prepayments according 1o the terms and conditions set torth herein.

241, " Yoluntary Prepayments. in the event Borrower voluntarily
prepays all or pad of the Loaq or any Prior Loan, the Botrawer shall pay
any prepayment lees as the Lender may prescribe pursuant to the lemms
of this Bection 2.4. Al prepayments shall be accompanted by payrent of
accrued and unpaid Interest on the amount prapaid to the date of the
prepayment. All prepayments shall be applied ficst to fees, second fo the
payment of accrued and unpaid interest, and then to the unpaid balance
of the principal amount of the loan 1o ba prepaid. If the loan beling prepaid
bears Interest at the Variable Rate the Boaower may prepay the loan or
any partion thereof, as the case may be, at any time subjed 1o the leams
heteof end sald prepayment fee ehiall be In an amount equal to fifty (50)
basls points imes the amount being prepald. If the Loan to be prepald
bears interest al the Fixed Rate, the Borower may prepay the particular
loan without payment of a feo, only on an Adjustment Date, or if hot pald
on an Adjustment Dala, any other dale provided that the Borrower shall
pay & prepayment fee In an amourit equat to fitty (50) basis points times

the amount being prepaid. Loans prepald under this section shall not be
reamortizad.

24.2. Mandatory Prepayments.

2421, In the event that, and on each occasion on which, any Net

Cash Proceeds are received by ot on behalf of the Barrower or any

ATFC LOANAG
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2.5,

2.6.

Subsidiary, the Borrower shall, within tves Business Days after
such Net Cash Proceeds are recelved, prepay the Loans in an
aggregate amount equal to such Net Cash Proceeds.

2422,
commencing with the fiscal year ending December 31, 2004, the

50% of Cash Flow for such fiscal year. Each prepayment
pursuant to this paragraph shall be mada within 180 days after tha
date on which financial staternonts are dalivered pursuant to Section

6.6 with respect to the fiscal year for which Excess Cash Flow Is
b&lﬂgcalculated

PEHIRTI SIS ST I T FiTE N wtes.
Any Net Cash Proceads shall be oppﬂed al Lepder’s
discration. Loans partially prepaid shall not be reamortized. Lendor

shall be reimbursed by payment of the breakagecostswiﬂuespect
\c ptepayment of Fixed Rate Loans.

2423,

M&M& To lhe extent the terms and
conditions heteol are.contrary to, of In conflict with, the terms and conditions
of any Pdor Loans the provisions of this Agreement shak supersede the
provisions set forth in any Pror Loan Document For' putposes of the

focegolng, this Agreement shall be deemed to be an amendment to all Prior ~

Loan Documents, and to all Ene of credit agreements, fetter of credit
relmbursement agreements, and other Joan or credit agreements entered lato
between Lender and Bowrower prior to the -date hereof. Nothing in this
paragraph, however, shall bo deemed to change or otherwise to alfect the
Maturity Date as set foith in any of the Pror Loan Documents, ot In any fine
of credil agreements, letter of credit reimbursemett agreements, or cther

loan or credil agresments entered into between Lendor and the Borower
ptios to the date hereof.

10% Subocdinated Caplial Cedificates. With Loan proceeds from each
Advance, Borrower shalf pucchase SCCs, which, in the aggregate, shall not
exceed the amount specified in Schedule 1 hereto. The principal emourits
purchased with each Advance shall be sufficient to maintain a_ratio of 8CCs
to principal outstanding under the Loan and Prior.Loans of ten percent (10%).
The Lender agrees to delivar the SCCs on oc about the date on which the
SCCs have been paid for in full. The SCCs shall bear no Interest and shall
mature in accordance with the tarms thareof. Amortization payments under
the terms of the SCCs shall be funded directly to Lender and used to reduce
outstanding principal on the Loans.

3. SECURMY

3.1.

RTFC LOANAG

Borower. As security for the payment and pesformance of afl of the
Quligations, Borrower has entered into the Morlgage granting Lender a prior
and perfected continuing security inlerest in all of the Collateral that can be
secured by the Mortgage. The Mortgage will be recorded In each junsdiction
necessary to glve Lender a petfected prioc lien on all of Bomower's real
property. Borrower shall also pledge to Lender all of its ownership Interests

Vi802-Z-9015 (VAUGHAF)
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32

3.3

34

in hs direct Subsidlaries ksted on Bifiiie 6 atiached hereto, The morigage
shall also be a securtty agreeméiitgtanting & flen on all of Bomower's
personal properdy and UCC-1 Financing Slatements shall be filed in each
jurisdiction necessary 1o give Lender a perfected prior lien on all the propedy
of Botrower subject 1o the Morigage and the Uniferm Commercial Code.

Guarantors. As securfty. for the payment and performance of all of the
Obligations, each Guarantor shall execule a secured Guaranty Agreement
end Guarantor’'s Morlgage granting Lender a security interest in all of the
property described In sald Guarantocs Morigage. Sald morigage will bo
recorded In each jurisdiction necessary 1o give Lender a perfected prior flen
on afl of Guarantor’s real madgage shall also be a security
agreement ghARAT & EMMWG’E pegr:;onal property and a UCC-
1 Financing Statements shall be filed In each Jurisdiction necessary lo giva

Lender & petfected prior lien on all the property of Guarantor subject to the
Untorm Commerdial Code.

Additional Security. Assemﬂytoﬂfmpaymemandpedmnatmo(anol

the Obligations, Inovative Comenunication Subsidiary Company, LLC

(1CSC) shall pledge to Lender all of s ownership Inferests \n Emerging
Communicalion, Inc. and cause o ba fled UCC-1 Financing Statements, in
each jurisdiclion necessary 1o give Lender a perlecled pdor fien on all the
owtlership interest kn ICSC. Borrower shall also file with the Federat Aviation
Administration an Aircraft Securtity Agreement granting Lender a first and prior
security Interest In Boeing  727-30, Ser. No. 18365, N727EC (formerly

N700TE) end enginc"No JTBD-9A with hush kits lnstaﬂed Nos. 655839,
653322 and 658161.

Fudher Assurances. H reasonably required by the Lender al any time,
Borrower shall make notatlons, satisfactory to the Lender, on its books and
records disclosing the existence of the Lenders securty Interest o the
Caollateral. Borrower agrees that, with respect to the Collaternl whiclt is

subject to Articie B of_the Unilorm Commercial Code, the Lender shail have,

but not be kmited 1o, all the tights and remedies otasemredpanyundefthe
Uniform Commercial Code. The Lender shall have nd'Rability or duty, either
before of after the occurrence of an Event of Delault hereunder, on account of.

loss of or damage lo, or to collect or enlorce any of its rights against, the '

Collateral, or to preserve sy rights agalnst account deblors or other parties
with prio¢ interests in the Collateral. Botrower agrees to give Lender any and
all documentation Lender reasonably requests to further assure Lender of its
pedecied security Interests undec this Agreement and any mortgage, guacanty
of pledge execuled in connection herewith.

4. REPRESENTATIONS AND WARRANTIES. To induce the Lender to enter into this
Agreement and make the Loans, Borower represents and warrants to the Lender

as o the date of this Agreemenl that the following representations -are true and
correct.

4.1,

ATFC LOANAG

Good standing, Borrower Is & corporation duly organized, validly existing
and in good standing under the laws of the U.S. Virgin Islands; has the power
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42,

43

44.

4.5,

1o own 1is property and o camy on s businoss; ks duly qualiied to do
business; and ks In good etanding In each judisdiction in which the transaction
of hs business makes such qualification necossary.

Authority. Borrower has full corporate pofittiairid authorty to enter Into this
Agreement, the Nole, tha Morigage, the Pledge Agreement and any Other
Agreements; 1o make the borrowing hereunder; o execute end deliver el
documents and Instruments required hereunder and to incur and perform the
obiigations provided for hereln, in the Morigags, in the Pledge Agreement and
in e Nole, all of which have been duly authorized by all necessary and
propar corporate and other action; and no consent or approval of any person,
fncluding, without mitation, stockholders and members of Borrowsr and any
public authority or regulatory body, which has nol been ohialned is required
23 a condition to the validity o enforcdability heceof oc thereof,

Binding Aqreement. This Agreement has been duly and properly executed
by Borrower, constittes the valid and legally binding obligation of Borrower
and Is fully enforceable against Bomrower In accordance with s teras, subject
only to laws affecting the rights of creditors geaerally, the exercisa of judiclal
discration In accordance with general principles of equity or because waivers
of statutory oc common law rights or remedies may be limited.

No Conflicting Ageeements. The execution, delivery of and performance by

Borrower of this Agresment, the Morigage, the Pledge Agreement, the Note
and the -Other Agreements and the lransactions contemplated hereby or
thereby, will not: (a) violate any provision of taw, any order, rile or regutation
of any court of ather agency of government, any award of any arblirator, the
charler or by-aws of Borrower, or any indenture, contract, . agreement,
maitgage, deed of trust or other Instrument to which Borrower 13 a paity or by
which i or any of ils property Is bound; or (b) be in conflict with, result in a
breach of or constitute (with due notice and/or lapse of time) & default under,
any such award, indenture, contract, agreement, fmortgage, deed of trust or
other instrument, of result in the creation or imposition of any Lien (other than
conternpiated hereby) upon arty of the proporty or assets of Borrower,

tigation. Except as previously disclosed to Lendes in writing, there are no
%@, claims, actions, suits or proceedings, Including environmental
L pending or, o the knowledge of Boirower, twealened against or
affecting Borrower, any Subsidiary, or thelr propetties, al law ot in equity or

- belore or by any lederal, state, municipal or other governmental department,

ATFC LOANAG

commisslon, board, bureau, agency or nstrumentafity, which may result in
any -Material Adverse Change in the business, operations, prospécts,
properties or assets of in the condition, financial or otherwise, of Bomower of
eny Guarantor or Subsidlary, and Botrower, any Guarantor dnd any
Subsidiary Is not, to its knowledge, in delauit with respect 1o any judgment,
ordar, wiit, Injunction, decree, rule or regulation of any court or federal, state,
municipal or other governmental department, commission, board, bureau,

agency of instrumentality, domestic or foreign, which would have a material
adverse effect on Borrower or any Subsidiary.

VISU2Z-9015 (VAUGHAR

18573-2

2



4.6.

4.7,

7

4.8.

4.9,

4.10.

4.11.

ATEC LOANAG

Sﬁ%@,@n The financia! slatements of Bomower and s

as at the date set fotth In Schedute 1 herelo, heretofore delivered
to the Lender, are complete and comedt, faidy present the financlal conditon
o Borrawer and s Subsidiaries and have been prapared In accordance with
genecally accepted accounting principles applied on a consistent basis, Thare
ara no Kabilies of Bomower or any Subsidiary, direct or indiredt, fixed or
contingent, as of the date of such statements which are not reflected therein.
There has been no material advetsa change In the financlal condition or
operations of the Bomower from that set forth In sald financial statements
m changes previousty disclosed In wiiting to the Lenrder ptior to the date

Taxes. Except as previously gisclosed lo Lender in writing Boower and its
Subsifiaties have pald or caused to ba pald all federal, sfate and local taxes -
to the extent that such taxes have bacomq due, unless the Boaower of &
Subsidiary Is contesting in good falth any such lax. Botrawer or ks
Subsidiaries have fited or caused 1o be filed all federal, state and local tax
retums which are required to ba filed by Borower and any Subsidiary.

THe 10 Properies. Borower and each Subsidiary has good end
marketable tta to all of thelr real properties and owns all ot their other
propadties and assots free and dear of any liens, except (i) the Lien of the
Mottgage and taxes or assessments not yet dug; (i) deposis or pledges to
sscure payment of workmen's compensation, unemployment fnsurance, old
age pensions or other soclal security; (if) Lians granted to Lender undar the
Pricr Loan Documents; and (iv) deposlis ar pledges to sacure pedormance
of blds, tenders, contracts (other than contracls for the payment of
borowed money), leases, publio or statutory obligations, surety or appeal

bonds, ot other deposits or pledges for puposes of like general natute in
the ordinary course of business.

Licenses and Permits. Botrower and its Subsidiaries have duly obtained
and now holds all licensas, permits, cestifications, approvals and the fike
necassary to own and operate its property and business that are required
by federay, state and local laws of the jurisdictions in which Bogrower or any

Subsldiary corgists its business and each remains valid and In full force
and effect,

Swbsidlardes.  Borfower has no Subsidiarios other than those Subsidiaries
heretofore disciosed to the Lender and set forth in Scheduie 6, or hereafter
formed or acquired with the prior written consent of the Lender.

%’ ‘:g Indeblednoss. There Is no indebtedness of Borrower of any
owing lo any employee, officar, stackhelder or director of tha board
ot Borrower or any Subslidiary other than accrued salarles, commissions and

the like and any indebtedness subordinated to the Obligations pursuant
hereto.

Botrower Information.  The chiel place of business ot the Borrower and the
office where its records concetning accounts and contract rights are kept is
identfied In Schedule 1 hereto. Borrower's organization number Is

V1802-2-6015 (VAUGHAR)
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4.13.

4.14,

4.15.

4.18.

660445332 Bomower's luo, complete end corect name and place of
organization ks as get forth on the introductory paragraph hereto.

Hequired Approvals., No Hcense, consert, permit or spproval of arny
govemnmental agency of authority ks required to enable the Borfower to enter
Into this Agreement of to perfomm any of ks cbiigations provided for herein
excent, as disclosed on Scheddle 1-hereto and except with respoct fo
regeiltly approvals which may be requiced In conneition with the Lender's

erd of certain remedies hereunder, '

SE)

enloitd

ERISA.- Each pensloa plan of Borower and s Subsidiarles providing
benelits for employees of Borrower or such Subsidiary covered by Tida IV
of tha Employee Retirement Incomo Security Act of 1874, as amended, and
the regulations thereto ("ERISAY), Is kn compliance with ERISA o el
maletial respects, and no masacial fabiity to the Pension BenefRt Guaranty
Corporaticn (*PBGG") or to & mulliemployer plan has been, or Is expected
gyBon%werorks&bg;kiaﬂeetobe.hwmdbmemr'orsudl
ubsidiaries.

Disclosure. The Borower has disclosed to the Lender all agreements,
Instruments and corporate of other restrdetions to which the Baorrower or any
of the Subsidiaries Is subject, and all other riAffia known to any of them,
that, Individually ot in the sggregate, could reasonably be expected to rasult
in & Matedal Adverse Effect. None of the repotts, financlal statements,
cetiificates or other Information furnishied by or on behalf of Borrower or
any Subsldiary In connection with the nagotiation of this Agreement oc any
other Loan Document or delivered hereunder or thereunder (as modified or
supplomented by other information so tumished) contains any materal
misstatement of fact or omits 1o state any matedal fact necessary to make
the statements therein, in the light of the circumstances under which they
were made, nol misteading, peovided that, with respect to projecied
finandial Information, the Borrower represents only that such information
was prepared in good falth based upon amssumptions believed 10 be
reasonable at the time such projections were prepared and delivered to the
Lender,

Solvency. Immediataly after tha Closing and after giving effect to the
application of the proceeds of the knitial Advance (a) the fair value of the
assels of Bogower will exceed is debts and liabllities, subordinated,
contingent or otherwise; (b) Bommower will be able to pay Its dobts and
liablliles, subordinated, contingent or otherwise, as such debts and
liabiliies become ebsolute and matured; and (¢) Borrower will not have
unreasonably small capital with which to conduct théitirdiiess in which ftis
engaged as such business is now conducled and Is proposed to ba
conducted following the Clasing Date.

5. CONDITIONS OF LENDING. The Lender shall have no obligation to make any
Advance to Bortower hereunder unless, as of the date of Closing, each of the
following conditions precedent shall be satisfied as providgd below:

RTFC LOANAG
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b.1.

52.

T
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- 53,

56,

6.1.

RTFC LOANAG

522,

5.4.

Legal Matters. ANl logal matters incident 1o the consummation of tha
transactions hereby contemplated shall be eatisfactory to counsel for the
Lender and to such lacal counsel as counsel for the Lender may retain.

Documents. There shall have bean delivered to the Lender, fully completed
and duly executed and notarized (when applicable), the following, satisfactoty

to the Lender and ks counset:
521

Tha documents ksted in Schedule 7 attached hereto, signed, dated
and notarized, where applicable, and atherwise acceptable 10 Lendey,

Borrowar shall have defivered 1o Lender a true and corregt copy of

ﬂmhﬂyexeadedlsdngaqcmemmtoistandsaumeBoemm-SO}

refered to In Section 3.8,

Mﬁm@ The Borrower shall have fumished 1o the Lender

_ua and comact coples of ell cartificates, authorizaions and consents,

Including without imilagon the torisents Teferved fo lu-Section 4.14 hevedf, K

eny, necessary for the execution, delivery or performance by the Botrower of
this Agreement, the Note, the Pledge and the Motigage.

Bepresentations, Warranties and Materdal Change. At Closing and at the
data of every subsequent Advance hergunder, all cavenants, represerdations
and warranties set forth in this Agreement shall be true and comect on and as
of such tima with the same effect as though such cayenants, representations
and waranties had been made on and as of such date; no Event of Delautt
specliied in Section B and no event which, with the lapse of time or the notica
and lapse of time specified In Section 8 would become such an Event of
Defauit, shall have occurred and be continuing or will have occurred alter
giving cffect 1o the Advance on the books of the Borrower; thete shall have
“occured no Materdal Adverse Change In the business of condition, financial
or otherwise, of the Bomower; and nothing shall have ocotxred which in the

opinlon of the Lender materally and adversaly affeots the Borrower's ability to
meet s obligations hereunder.

Soccial Conditions. At Closkig end at the time of every subsequent
Advanca hereunder, the Lender and its counsel ghall bo fufly satisfied that the

Bomower has complied and wilf continue to comply with any spedial oondiuons
ldentified in Schedule 1 hereta,

Requisitions. The Bocrower will request all Advances on the form attached
tiereto as Schedule 8.

6. AFFIRMATIVE COVENANTS

Pnor Loan Documents. I is understood and agreed that with respect to the
Prior Loan Documents, the Borrower shall be required, after the date hereol,
to meal reporting and financial covenants s set forth in this Agreement
rather than those set forth in the Prior Loan Documents. In the event of any
conflict between ahy reporting and financial covenant set forth in a Prior Loan
Document and any reporting and financial covenant in this Agreement, the
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toomer

6.2.

~6.3.

64.

'6.5.

6.6.

ATFC L

requirements as set forth In this Agreement shall apply. Nothing n this
seclion shall, however, eliminate or modify any speclal condition, epecial
alfimative covenant oF spedial negative covenant, if any, unlaBSEiS ically
agreed to In writing by Lender. For purposes of the foregaing, this Agreement
shall be deemed to be an amendment ta all Prior Loan Documents and 1o al
fine of credit agreements, fetter of credit reimbursement agreerments, and

other loan or credit agreements enfered intd between Lender and the
Borrawer prior to the date hereol.

. Remain, or an atiillate thereol will remain, a membet In good
standing of the Lender.

llﬂﬂa_'x%%ﬁl‘i&munm Fumish o the Lender: (g)
finandal stat 15 as raquired hereunder end by tha Morigage; (b) such
othor Infotmation, reports or statements conceming the operaftions,

affalrs and/or financlal condition of Bomower as the Lender may reasonably
request from tira to time; and (c) promptly upon thelr becoming avallable
information, in form and substance satisfactory to Lender, evidance of any
and all changes or modification of kcenses, peanits, cedifications, approvals

and the like necessary for Borrower to own or operate fts buskess of o
substantial part of its business,

Financial Covenants. Borrower shall meet, at the lavels set forth In
Schedule’ 4, attached hereto, the Financial Covenants for each of
Borrowar’s fiscal quarters from the Closing date until December 1, 2001,

. Schedule 4 sets forth the (i) minimum TIER, Debt Service and Fixed

Charge Coverage Ratios and, (i) the maximum Leveorage Ratio, and (i) the
minimum EBITDA and (fv) the maximum Capfital Expenditure armnounts.
Lander shall have the right lo adjust the Financlal Govenants lo lake effect

after December 1, 2001 subsequent to Lender's reviow of Borrower's
consolidated and calisoliiating audied finandial statements.

Anoual Report. On or before October 1, 2001, and thereafter within 120
days after the end of each of its fiscal years Borrower shall provide to
Lender, tha Bommower's audited consolidated and consofidating balance
sheet and relalea dldtements of operations, stockholders’ equity and cash
flows'as of the end of, and for, such year setting forth In each case In
comparative form the figures for tho previous fiscal year, all reported on by

independent pubfic accountants of recognized national standing (without a -

“going concern™ or like qualilication or exception and without any
qualification or exception as to the scope of such audil) 10 the effeat that
such consolidated financial statements present faidy in all material respedts
the financial condition and results of operations of the Bommower and Hs
consolidated Subsidiares on -a consolidated basls in accordance with
GAAP conglstently applied. At the same time, Borower shall submit to

tender its annual operaling and capital expenditure budgets and an
updated 5 year financial forecast

¢

Quarletly Reporls. The Borrower shall provide to Lender, within 45 days
alier the end of each of its fiscal quarters, (i) the Birrowsr's consolidated
and consofidating balance sheet, (i) related stalemenls ol opefations,

OANAG
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stockholders' equity and cash flows, (i) statistical reports ‘détaifiay
population, homes passed, subscribers, penetration end chum tor each
Subsidiary end () updated annual operating and capial expenditure
budgets. Said repotts shall be as of the end of, and for, such fiscal quarter
and the then elapsed portion of the fiscal year, setting fotth In each case n
comparative form the figures for the comesponding period or pedads of (or,
In the case of tha balance sheet, as of the end of} the previous fiscal year
and previous fiscal quarter, ell cettified by Rs genoral manager of
oparations as presenting faldy kn al materlal respeots the financlal condition
and results of oparations of tha Bemower and Its consolidated Subsidiaries
on a consolidated basts in accordance with GAAP consistently applied.

6.7. dificate _of . Each tme quaderdy or annual financial

R slatements are delivered to Lender under Sections 6.5 and 6.6 heradt, and
at such other thnas as Lender shall reasodably request, the Bomower shall

submit a Cetificate of Compilance signed by the Chief Executive Officor or

the Chiet Financial Officer of Borrower in the form attached hereto as
Schedule 7. ,

6.8.

Miscellaneous Reports. In addition to the foregolng, Borrower shall submit to

Lender other documents and reporls Lender may reasonabty request from
time to time,

6.9. Use of Proceeds. Use all Advances made hereunder and under the Note

only for the purpose identified in Schedule 1 hersto and for no olher
purpose whatsoever without the prior writlen consent of the Lender.

6.10.  Special Affirnative _Cavenants. During the term hereof, Lender and its

counsel shall be fully satistied that the Borrower has complied and will

continue 1o comply with any special affimative covenants ldentified In
Schiedule 1 hereto.

6.11.

After Acquired Real Property. Within ten (10} days of the Botrower or any
Substdiary acquiring any real property, the Botrower shall cause the
Mortgage to be duly recorded as a first mortgage on all real property and
the Mortgage or k%]_‘ﬁ%’opdale documentation shall have been duly
filed, recorded or as a secwily interest in personal property

wherever the Lender shall have reasonably requestad, ali in sccordance
with applicable law, and the Borrower shall have caused satisfactory
evidence thereol {0 te fumished to the Lender.

7. NEGATIVE COVENANTS.

7.1. Notice, Bomower covenants and agrees with the Lender that Borrower will
nol, direclly or indirectly, without giving written notice to the Lender thirty
{30) days prior to the effective dale of any change:
7.1.1.  Change of Location of Place of Business or Chiel Exccutive Offica.
Change the location of Borrower's place of business or, i more than
one, its chiel executive office.
RTFC LOANAG
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7.1.2.  Change of Nams. Change the name of Borrower,

7.13. Change of Malling Addregs. Change the malling address of Bosrower.
7.14.

72,

and its Bubsidiaries, will not, directly or indirectly, without the prlor writton
consent of the Lender do any of the following. '

7.2.1. . Alter ot penilt alteration of control of the Bortower or any Subsidlary

(control shall he as defined by jorts for telephone companles
Issued by the Federal Catnmunications Commission).

722, Fo«m or acquire any Subsidiarfas,

7.23. Borrow money on-a secured basis from any-other lender, ot incur any
additional secured indabtedaess, or enter into any Leases.
7.24. Botrow money on an unsecured basis from ahy other lendar, or incur
any additional unsecured Indebtedness, or to pay other current
operating liabilities that arse in the ordinary course of business,
provided that, so long as the aggregate total of such debt does not
exceed two percent (2%) of Botrower's consolidated tolal assets,
oxcept for unsecurad trade debt, no consert shall be required. -
725. Declare or pay any dividends or make any other distribution to its
members with respect to Ks ownership or membership hn:g%.&z
purchase or redeem or retire any of its ownership or
Interests: or (iil} pay any management {ees or f already paying a
management fee, pay an lncrease In managerment fees, provided that,
any Subsidiary may pay a dividend or distdbution to Borrower for the
purpose of funding debt service payments to Lender.

726. Peanit any Subsidiary to enter Into any agreement that would knpair

sald Subsidiary’s abfiity to pay dividends or distributions to Borrower.
727. Penlt, or permi any Subsidiary to allow any Lien on the Botrower's,
or any Subsidiary’s assets except the Liens created by the Loan
Documents and Prior Loan Documents against the Coltateral hereln.
728.  Alter In any material respect the characler or canduct of the business
conducted by the Borrower and ts Subsidiades as of the Cloging i,

7.3. Hmitations on Sales of Assels. Without the prior written consent of Lender,
Borrower shall not, and shall not pemit any Subsidiary to sell, transfer,
lease or otherwise disposa of any assel, whether now owned or hereafter
acquired, including, but not imited to, owned Equity Interests, except (f) the
sale of invenlory in the ordinary course of bushness, (fi) the sale of obsolete
assels no longer used or usable in the businass of the Borrower or any of

RTFC LOANAG,
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74.

75,

lts Subslidiades, and (i) the sale or discount without recourse of accounts
recelvable adsing in the ordinary course of business In connection with the
compromise or collection thereo!, provided that, Lender's consent shall not
be required for sales of assals listed above wherain, (a) the aggregate of all
such assst sales of Borrower and Rs Subsidiaries shall haved:
falr market value of less than 2% of Gross Plant, Property and Equlpment
measured at the end ol the prior llscal year, and () ¥ applicable, the Net

Cash Proceeds thereof are applled to the Loans in eccordancs with Section
242 of this Agreement,

Spegial Negatiye Govenants. Duting the tamm hereal, Lender and s counsol
shall be fully satisfied that the Borower has complied and will continue o
oonplymmanyspedalnegahwooverxamsidmhﬁedlnSd\edMMhemto.

. Without the prlor

written oonsent ol Lender the i
any commitment to purchase any Equity Interest, including but not kmited
lo, any stock, bonds, options, warants, notes, debentures ot othor
securities or obligations of or beneficial Interest In, () make any other
invastment in, (i) make, or petmit 1o exist, any lean to, or (v} guarantea,
assume, or otherwise become Xable for eny obligation of, any corporation,
association, partnership, jolnt venture, trust, govemment or any agency of

depariment thereof, or any other entity, or person, of any kind excepi the
Permitted Investments.

EVENT Of DEFAULT. The occurrence of any one or more of the followmg evenls

shall constitite an "Event of Default.

B.1.

B2

8.3.

- B4,

HTFC LOANAG

Representations_snd Waranties, Any representation or warranty made
herein, i any of the Loan Documents or Other Agreements of in any
statement, report, cerlificate, opinlon, financial statement of other document
fumished or to be fumished in connection with this Agreement, the Loan
Docurnents oc the Other Agreements shall be false or misleading In any
material respect.

Paymeql, Fallure of Borrower lo make any of the payment Obligations,
including, without kmilation, any sum due the Lender under this Agreement,;
the Note or any Note for any Prdor Loan ot any of the Other Agreesmetits,’

when and as the same shall become due, whether al the due date theredf, by
demand, by acceleration or otherwise.

. Other Covenants. Failuré of Borrower (o observe of petform any warranty

covenant or condiffon to be observed or perdormed by Borrower under |h!s'
Agreement or any of the Other Agreements.

Comporate Existence. The Borrower or any Subsidiaty shall fordeit or
otherwise be deprived of fts corporate chatter, franchises, permits,

easements, consents or licenses required to cary on any materal portion of
fis business,

V1802-Z-6015 (VAUGHAF)
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85. Other Obllgations. Defaul by the Borrower in the payment when due of any
money owed by the Bonower, whother pincipal, interast, premium or
otherwise, under any other agreement for borrowing monay In an emourt in

excess of five pement (5%) of tolal assets, whether or not such borowing is
secured.

8.6. Bankruptey. (i) A court ehall enter a decree of ordar {ot telief with respect o

_ the Borrower, any Subsidiary or any Pledgor or Guarantor hereunder i an

nvoluntary case under any applicable banknuptey, Insolvency of other simllar

law now or heteafier In effoct, or eppolnting a recelver, fiqukiator, assignes,

cusiodian, trustae, sequestrator or similar official, or ordering the winding up

oriquldaﬂondhsaﬂaks,mdsu&dweeorocdetdmlmmhmlsﬁayed

and In effect for a perlod of sbdy (60) consecutive days, or () the Bosower

- any -Subsidiary or any Pledgor or Guarantor- hereunder shall commence &

voluntary case under any applicable bankaupicy, Insotvency or other simflar

law now or hereafter in eflect, or under any such law, or consent to the

- appolntment or taking of possession by a recelver, Kquidator, assignee,

custodan or wrustes, ofastbstanﬁalpanoluspropeny.ormakemygeneml
assignment lor the benafit of creditors,

8.7. p@a&nidnlequ!daﬁon.mOﬂwmanaspmvldethecﬁone.sabwe.m
dissolution or kquidation of the Bormower any Subskilary or any Pledgor or
Guarantor hereundex, of (i) fallure by the Borrower any Subsidiary or any
Pledgor o Guarantor hereunder promptly to forestall o remove any
execution, gamishmerit or attachment of such consequence es will Impalr ks
ability to continue ks business or fulflif &s obligations and such execution,
gamishment or attachment shall not be vacated within sixty (G0) days.

8.8. Flnal Judgment. A final non-appealable judgment in excess of $100,000 steall

be entered against the Bomower and shall remain unsatisfied or without & stay
for & perlod of sixty (60) days.

9. RIGHTS AND REMEDIES

g.1.  Rights and Remedies of the Lender. Upon the occusience of an Event of
Defautt, the Lender may, subject to () thirly (30) days prior written nolice lo
‘Borrower during which time Borower shall have the oppodunity to cure

sald Event of Detault, except with respect to Events of Default pursuant to
Sections 8.1, 8.2, 8.6(i}) and 8.7() above which shalt require no notice or,
demand and shall have na period 1o cute; provided, however, that Borrower|

- shall not be entitied {o any separate natice and opportunity to cure any'

Event of Defauit which specifies its own ours period, as for examplea, the

Event of Detault specified in Seclion 8.8; and (i} complianco, it requlred

with the rules and regulations of the FCC and any public service or utﬂ'mes
commisslon having jurisdiction;

0.1.1. Exerdise In any Jurlsdiction In which enforcement_hereof [s sought, the
lollowing rights and remedies, in addition 1o all rights and remedies
avallable to the Lender under applicable law, all such rights and remedies

AYFC LOANAG
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. 814 Pirue el righis and remedes avakable to the Lender thal are

behg cumitative and enforceable  aftematively, successively of
concurreritly;

912 Declare all unpald princpst, al accrued and unpald inerest thereon, and
all othet Obligations autstanding on the Note, end any Note under any

. Prior Loan, 10 be Immediately due and. payable and the sams shall
thereGpon beooma Immediately dde and payable without presertment,
demand protast or notice of any kind, ahdwh%mh«ebyemmaﬁv

8.13. Institule any proceeding or proceedings to enlorca mﬂbﬁgaﬁm owead
o, antirfyddans In favor of tha Lender under the Loan or eny Prior Loan.,

comteimplated by the Morigage In the manhet; upon the conditions, and

with tho eff§EtaR hﬁwMoﬂgageMﬂmbutmtln‘ltedbaaun
] ancs, Injunctive reliet or damages.

T 845 Pursueanyomerdghtsand remedies avallabic 1o the Lender at law or In

82,

9.3.

94.

equity, nduding eny remedias avaable fo Lender directly agalnst any
Guarantor or Pledgor.

Cumutative Nature of Remedies. Nothing herein shall Emit the dght of the
Lender, subject to nolice ead right to cure provisions contalned hereln, 1o
pusueaﬂﬂgiﬂsandremedesavalahlewacrecﬁtorlonmngGwooane:m
of en Event of Default subject to compliance, ¥ required, with tha rulea and
reguations of tha FCC and any public service or ulllitles commiaston having
juisdictior. Each right, power and remedy of tha Lender o this Agreement
and/or the Other Agreements ghall be cunudative and concuren, and
reomxsetomaormorerigmsorremed'esshaﬂno(consmuteawalvermany
olher right, power of temedy.

Costs and Expenses. Boirower agrees o pay and to be liable for any and all
reasonabla expenses, Including attorneys’ fees end court costs, incurced by
the Lender In exercising or enforcing any of its fights hereunder ot under tho
Other Agreements, together with lnterest thereon at the tate and detemmined

In the manner provided in the Morigage, Subject to the Mortgage and
applicable law, the Lender may apply el Collateral and proceeds of aR

Collateral to the Obligations In any manner which the Lender, In s sole
discretion, deems appropriate, and Bonowerwﬂl continue tobeﬁable for any
deficlency. _

Late Payment Charges. if payment of any principal and/ot interest due under
e terms of the Nole ks not recelved at the office of the Lender in Hemdon,
Virglola, ot as the Lender may otherwise designate lo the Borrower, within
such time petiod as the Lender may prescribie from time fo time In its policies
In connection with any late payment charges (such unpeald amount of principal
and/or interest bielng hereln called the “delinquent amount” and the pedod
beginning after such dug date untit payment of the definquent amount belng
herein called the "late-payment perod®), the Borrower will pay to the Lendey,
in addition to all other amounts due under the terms of the Note, the

RTFC LOANAG
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9.5.

Mortgage, the Pledge and this Agreement, any lale-paymant charge as may
be fixed by tha Lender from time 1o time, on the definquent amount for the
late-payment period.

Lender's Setolf. The Lender shall hava the right, In addition 1o all other rights
and remedies avaflable 1o 1, 1o satoff and to recover against any or alf of the
Obligations due to Lender, any monies now and hereafter owing ta Borrower

by the Lender. Bomower waives all ights of selolf, deduction, racoupmer.wf
counterclaim.

10.  MISCELLANEOUS

104.

or Box Borrower agrees and hereby authorizes thal the -
lmdermy,hissqledsorebmbmmalaﬂermalnotbeobﬁgaledto..

advance finds on behall of Bomower withoul prox notice o Borower, kn order
o Insure Borrower's compliance with eny malerial covenant, warmmy

’ reptesertaﬁonoragteememdﬂamwefmdehorpmuto

i0.2.

103

RTFC LOANAG

“Agreemant or any ot tha-Other Agreements, to'presarve of protect any right or
intarest of the Lendér In the Collateral or under or pursuant 10 this Agreesment
or any of the Other Agreements, Including without kmitation, the payment of
any nsurance premiums or laxes and the salisfaction or discharge of any
Judgment or any Llen upon the Collateral or ather property or assets -of

Borrower; provided, however, that the making of any such advance by the

Lender shall not constitute a walver by the Lender of any Event of Delaudt with
respect to which such advance ks made nor refiave Bommower of any such
Event of Defauit. Botrower shall pay to the Lender upon demand all guch
advances made by the Lender with int theteon at the rale and
determined In the mannar provided in the Note/ All such advances shall be
deemed ta be included in the Obligations and secured by the security inderest
geanted the Lender hereunder to the extent permitied by lavr.

Expenses and Fifing fees. Whether or not any of the transaclions
contemplated hereby shall be consummated, Bomower agrees 10 pay to the
Lender at Closing or withln 10 days of receit of notice from Lender,
whichaever Is earier, all expenses of the Lender in connedlion with the filing of
recotdation of all financing statemnents and instruments as may ba required by
the Lender at the time of, or subsequent to, the execution of this Agreemert,
including, without Emitation, all  stamps, recordation and transfer
uxesa:ﬂotheroostsardhxesiudemlomdahono!anydomnemor
instrument In connection herewith. Borfower agrees to save hanmless and
indemaify the Lender from and agalnst any kabiity resulting trom the failure to
pay any required documentary stamps, recordation and ftransfer laxes,
recording costs, or any other expenses incurred by the Lender in connection
with this Agreement. The provislons of this Subseciion 10.2 shafl survive the

executiot and delivary of this Agreement and the payment ‘of all other
Obligations.

Waivers by Bortower. Borrower hereby walves, o the extent the same may
be waived under applicable law: (a) In the event the Lender seeks fo
repossess eny or all of tha Collateral by judicial proceedings, any bond(s) or
demand(s) for possession which otherwise may be necessary or required; (b)

VI802-2:9015 (VAUGHAF)
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10.4.

10.5.

10.6.

10.7.

RTFC LOANAG

presentment, demand {or payment, protest and notice of non-payment end all
axamptions; and (c) substitution, Impalmment, exchange or release of any

- collateral securty for any of the Obligations. Borrower agrees that the Lender

may exarcise any or all of its rights and/or remedias hereunder and under the
Other Agrecments without resoding to and without. regard to securty or
sourcas of Habllity with respect to any of the Obligations. -

Weivers by the Lendac. Nelthar any (sfiua noc any delay on the part of the
Lender in exarcising any right, power or refedy heretnder or under any o
the Other Agreements shall operate as a walver thereol, nor ehall a singlo or

partial exarclse thereol preciude any othor or kurther exercise thereof or the .

exotclso of any other dght, power or remedy.

. Every statement of account or reconcliiation rendared by
the Lender %o Boirower with respect to any of the Obligations shali bo
presumed. 0 be comrect and shall consfitute an accourt stated
between the Lender and Borower unlass, within ten (10) Business Days affog
such statement oc reconollation shak have been marted, gostane prepald, to
uocrmvermewndefsmlrecefvewnuennodoeufmedﬂcobledionmemto

Modifications. No modif‘ cation of waiver of any provision ol this Agreemenl.
the Note or any of tho Other Agreements, and no consent o any departure by
Borrower therelrom ehall in any event be effectiva unless the same shall bo In

writing, and then such waiver or consent shall be effective only in the specifio

Instance and for the purpose for which given. No notice 1o or demand upon
Bomowar In any case ehall entida Borrawer to any other or futher notics or
demand ln the same, simitar or other circumstances,

Notices. Al notices, requests and other communications provided for herein
lnduding, without Rmitation, any modifications of, or walvers, requests of
consents undex, this Agreement shalf be given of made kn writing (including,
without Emitation, by telecopy) and defivered 1o the intended recipient at the
"Mdress for Notices® specified below; or, as to any pady, at such other
address as shall biidésijnated by such party In a notica to each olher party.
Except as otherwise provided In this Agreement, all such communications
shali be deemed 10 have been duty given when personaky-delivered o, in the
case of a telecopied or malled notice, upon recelpt, In each case given of

addressedusptovidedfarherehme!\ddmss(oruouces of the respeclive
parlias i are as hﬂows

LENDER:

Aural Telephone Finance Cooporative
Wéadiand Park

2201 Cooparativa Way

Hemdon, Virginia 20171-3025
Altention: Chief Executive Officer
Fax: 703-709-6780

BORAOWER:
The address set forth in Sehedule 1 hereto
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10.8.

10.8.

10.10.

10.11.

s KO

10.12.

ATFC LOANAG
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Goveming Law: Subm! risdiction: Walv jal. THE
PERFORMANCE AND CONSTRUCTION OF THIS AGREEMENT AND THE
NOTE SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE
WITH, THE tAWS OF THE COMMONWEALTH OF VIRGINIA.
BORROWER HEREBY SUBMITS TO THE NONEXCLUSIVE
JURISDICTION OF THE UNITED STATES COURTS LOCATED N
VIRGINIA AND OF ANY STATE COURT SO LOCATED FOR PURPOSES
OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY,
BORROWER IRREVOCABLY WAIVES, TO THE FULLEST
PERMITTED BY APPLICABLE LAW, ANY OBJEGTION THAT IT MAY

OR HEREAFTER HAVE TO THE ESTABUSHING OF THE VENUE OF
SUCH PROCEEDING BROUGHT IN SUCH A COURT AND ANY CLAIM
THAT ANY SUCH PROCEEDING HAS BEEN BROUGHT IN AN
INCONYENIENT FORUM. EACH OF THE BQBRROWER AND _THE
LENDER HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY AGEEIHABLE LAW, ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY LEGAXFROCEEDING ARISING OUT OF OR RELATING TO
THIS AGREEMENT OR THE TRANSAGTIONS GONTEMPLATED HEREBY.

Hofiday Payinents. If any payment to be mada by the Bomower hareunder
shall become due on a day which Is not a Business Day, such payment shaf
ba made on the next sucoeeding Business Day and such extension of time
shalt be included In computing any Interest In respect of such payment.

Consent fo Patrogage Capital Distibutions. The Borrower hereby consants
that the amount of BB distritxutions with respect to Botrower’s patronage
which are made Iniilfitién notices of allocation (as defined In Section 1388
of the Intemal Revenue Code of 1986, as amended (*Code”) lncluding any
ather comparable successor provision) and which are received from Lender
will bo taken into account by Barrower at their stated dollar amounts in the

manaer provided In Seclion 1385(a) of the Code la the taxable year in
which such written notices of allocation are received.

Bight to Inspect. The Borrowor shall permit representatives of the Lender
at any lime duting normal business hours 10 Inspect and make abstracts
lrom the books arkd records pertaining to the Coltateral, and pemmit
representatives of the Lender lo be present at Borrower’s place of business
to recelve coples of all communications and remittances relating to the
Collateral, all In such manner as the Lender may reasonably require.

Survival end Successors and_Assigns.  All covenanls, agreements,
representations and warranties made herein and in the Other Agreements
shall survive Closing and the execution and delivety to the Lender of the
Nole, and shall continue in full force and effect untit all of the Obligations
have been paid In full. Whenever in this Agreement any of the parties
hereto is referred to, such reforence shall be deemed lo incdude the
successors and assigns of such party. Al covenanls, agreements,
representations and warranties by or on behalf of Botrower which are

contained in this Agreement and tho Other Agreements shall inure (o the
benefit of the successors and assigns of the [ender.

Vi802-Z-9015 (VAUGHAF)
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10.13. Assignment. The. Lender may assign ks Hghts and obligations under this
Agreement and the Other Agreements without tha consent of the Borrower;
provided, hawaver, that no such assignment shall rasult in lerms of
ooncitions leas favorabla to Borrower., The Bemrawer may not assign any of

JHIE of obligations under this Agreement or the Other Agreements
ffio prior written consent of the Lender.

10.14. Severabllity. I any term, provision or condition, or any part thereof, of this
Agreement or any of the Other Agreements shall for any reason be found or
held Invalid or unenforceable by any cowt or govemmental agency of
competent jurisdiction, such lnvakidity or unenforceabllity shalf pot aliedt the
remelnder of such term, piovision oc-condition nor any other féftrp@vision
or coniition. and this Agreement, the Nots, and the Othier Agreements ehall
strvive and be construed as If such nvelid or.unenforceabls term, provision
. or condition had not been contalned therein.

10.15. -Countermars: This—Agreement may 'be~executed in any number of
counterparts and by different partiea hareto on separate counterparts, each
of which, when so executed and delivered, shall be an original, but all such
counter-parts shall together constitute one and the same Instrument.

10.16.

Headings and Use of Tepps. Tha headings and sub-headings contained in
this Agreement are intendaed to be used for convenlence only and do not
constitute part of this Agreement. The use of any gender or the neuter

hereln shall also refer to the other gender ot the neuter and the use of the
piural shall also refer 1o the singular, and vice versa,

10.17. Fimther Assurances. The Borrower will, upon demand of the Lender, make,
- execute, acknowledge and dsliver au guch further and supplementa
indentures of morlgage, deeds of trust, morigages, financing statements,
continuation statements, security agreements and/or any other instruments
and conveyances as may be reasonably requosted by the Lendar to
effectuate the intention of this Agreement and to provide for the securing

and payment of the prmclpal of and Interest on the Note according to the .

terms thereof.

10.18.

under the tenms and conditions of this Agreement, Lender hereby agrees to
not unreasonably withhold said approval,

10.19. Mptger and jntegralion. This Agreement and the attached exhibiis and

- matters Incorporated by reletence contaln the entire agreement of the
padies herelo with respect to the matters covered and the transactions
conternplated hereby, and no other agreement, statement or promise made
by any party haereto, or by any employee, officer, agent or attorney of any
party herela, which s not contained hereln, shall be valid or binding.

N WITNESS WHEREQF, the parties hercto have executed ot causad 1o be execuled this
Agreement under seal as of the date first above written.

RATFC LOANAG
Vi802-Z-8015 (VAUGHAF)
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IN WITNESS WHEREOF, mpmﬂesmmtohavaexeanedorcausedtobeexemd

tt\isAgfeemerﬂmmdersealasotmedatefmtabovamium

(SEAL)

19573-2

BORROWER:

LENDER:
RURAL TELEPHONE FINANCE COOPERATIVE

M@M

7 Asslstant Secrelary-Treasuter

Kﬂ [0 E@{w_h_d_

Ass!stam Secretary-Treasurer
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Larry Zawalick To: Robin Reed/CFC @ CFC, Frank VaugharVCFC@CFC, Robert
: T FC@CFC
08/24/01 02:07 PM Parren(CFC @CFC, Tara Cromp/CFC

[ o4
Subject: 1CC

The package we sent to Kevin Rames was returned due to lack of a description of contents. it had to go

through customs to get to St. Croix. | confirmed with Robin that the original docs were sent to Jeff Prosser
in West Palm Beach.

To be sure things were going OK, | calted Jeft and learned that he is in the process of signing the docs

and will be ready to ship them out today. The problem that he has is the fact that the corporate seals are
in St. Croix.

I checked with Robert and he had a good idea. Jeff will have the seals FedExed to us from St. Croix and
he will FedEx the docs, all for Monday delivery. We will seal'the executed docs and send the seals back
to Jeff in West Palm Beach. ' '

As soon as we can have the docs reviewed and the internal transfer made to bring the debt service
current, please do so, '

Then, immediately notify Bob Geier, and me.

| will be in a meeting with Fitch on Monday morning, so have a message sent to me immediately upon
receipt of the docs.

The timing is now very critical.
Thanks.

Larry

EXHIBIT
:
8 C
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==~
e .
RT1C niue
RURA TS EFHCE “INANCE COOPERATIVE Tlol
2201 Cooperauve Way - Heendon, Vieginia 20171-3025
703-709-671K)

Via Federal Express
August 23, 2001

Mr. Jeffrey J. Prosser

Innovative Communication Corporation
Phillips Point — East Tower

777 S. Flagler Drive, 12" Floor

West Palm Beach, FL 33401

Re: VI802-9015

Dear Mr. Prossaer:

The Rural Telephone Finance Cooperative {(RTFC) loan documents are enclosed for the proposed
loan to your organization in the amount of $169,291,578.00.

Please understand that we have signed the enclosed documents as a matter of administrative
convenience. However, we will not be able to advance funds to your organization until the
documents are properly executed and returned to RTFC for review and acceptance. We will notify
you of our acceptance or non-acceptance of the documents promptly upon their receipt.

Should you have any questions about these documents, please contact Frank E. Vaughan, Assistant
General Counsel at 1-800-346-7095.

Sincerely,

Robin C. Reed

Associate Vice President
and Account Manager

RCR/rap

Enclosures

| £C: Kevin A. Rames, Esq. (with enclosures & instructions)

EXHIBIT
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COPRY

LOAN AGREEMENT ("Agreement’) made as of August __, 2001, by and between
INNOVATIVE COMMUNICATION CORPORATION, a US Virgin Islands corporation

{"Borrower"), and RURAL TELEPHONE FINANCE COOPERATIVE, a South Dakota
cooperative association (*Lender").

LOAN AGREEMENT

RECITALS

WHEREAS, Borrower has requested Lender to make the loan of up to
$169,291,578.00, to Borrower on the terms and conditions set forth in this Agreement; and

WHEREAS, Lender is willing to make the Loan upon the terms and conditions set
forth in this Agreement;

NOW, THEREFORE, for and in consideration of the mutual covenants contained
herein, Borrower and Lender do hereby agree as follows:

1. CONSTRUCTION AND DEFINITION OF TERMS

All accounting terms not specifically defined herein shall have the meanings
assigned to them as determined by generally accepted accounting principles. In addition to
the terms defined elsewhere in this Agreement, unless the context otherwise requires,
when used herein, the following terms shall have the following meanings:

"Adjustment Date" shall mean a date or dates, determined by the Lender based on

the term (or rate petiod) of the applicable Fixed Rate, after the date of the initial Advance to
the Maturity Date.

"Advance" shall mean an advance of Loan proceeds made by Lender.

“Applicable Margin” shall be, with respect to the Loan, and as of the date hereof, for
each Prior Loan, one and one-half percent (1%%) per annum for the period from the date of
Closing through June 30, 2003, and thereafter, two and one-half percent {2%%) per annum
until all amounts due and payable under the Loan and each Prior Loan are paid in full.
Provided that, in the event of a defautt by Borrower in making required payments under the
Loan and/or any Prior Loan, the Applicable Margin on the Loan and all Prior Loans shall be
increased, as of the date of any such default and without notice to Borrower, to three and
one-half percent (3¥2%) per annum for the period from the date of Closing through June 30,

2003, and thereafter, four and one-half percent (4'2%) per annum, untit alt amounts due
and payable under the Loan and each Prior Loan are paid in full.

"Business Day" shall mean any day that Lender is open for business.

“Call Provision” means Lender’s right to demand full repayment of the Loans and
Prior Loans on and after June 30, 2003.

“Capital Expenditures” means, for any period, (a) the additions to property, plant
and equipment and other capital expenditures of the Borrower and its Subsidiaries that

are (or would be) set forth in a consolidated statement of cash flows of the Borrower for

RTFC LOANAG
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such period prepared in accordance with GAAP and (b) Capital Lease Obligations
incurred by the Borrower and its Subsidiaries during such period.

*Capital Lease Obligations* means the obligation of the Borrower andfor any of
Its Subsidiaries 1o pay rent or other amounts under any lease of (or arrangement
conveying the right 1o use) real or personal property or a combination thereof, which
obligations are required to be classified and accounted for as capital leases on a

balance sheet of the obligor under GAAP, and the amount of such obligations shall be
the capitalized amount thereof determined in accordance with GAAP.

“Cash Margins® for any year shall mean net income plus depreciation, amortization
and any other non-cash charges, less any non-cash credits and principal on long-term debt
payable in such year, as calculated on a consolidated basis for Borrower and all its
Subsidiaries.

"Certified” shall mean that the information, statement, schedule, report or other
document required to be “Certified" shall contain a representation of a duly authorized

officer of Borrower that such information, statement, schedule, report or other document is
true and correct and complete.

*Closing™ or “Closing Date™ shall mean the first date on which funds are advanced
to Borrower hereunder.

“Collateral" shall mean all of the assets, real and personal, of Borrower, and each
Guarantor listed on Schedule 2, attached hereto; including, but not limited to, (i) the
property described in the Mortgage, each Guarantor's Mortgage, the Pledge and Security
Agreements and any UCC-1 Financing Slatement filed under this Agreement, and (i) all
proceeds, cash and non-cash, including condemnation and/or insurance proceeds, of the
foregoing, whether in the possession of Borrower, a Subsidiary, Guarantor, Pledgor or any
other person, and (ili) certain ownership or membership interests and related proceeds and
dividends described in, and pledged to Lender pursuant to, Pledge and Security

Agreements listed in Schedule 3 dated as of even date herewith and {jii) all after acquired
real or personal property of Borrower, any Guarantor or any Subsidiary.

*Commitment" shall have the meaning set forth in Schedule 1 hereto.

“Current Ratio” for any year shall mean the ratio of total current assets to fotal

current labilities, as determined by dividing total current assets by total current liabilities
under GAAP.

“Consolidated Net Earnings" for any period shall mean the gross revenues of the
Borrower and its subsidiaries for such period less all expenses and other proper
charges, determined on a consolidated basis in accordance with GAAP after eliminating
earnings or losses attributable to outstanding minority interests, but excluding in any
event: (a) any extraordinary gains or losses determined in accordance with GAAP and
{b) net earnings of any business entity (other than a wholly-owned Subsidiary of the
Borrower) in which the Borrower or any Subsidiary of the Borrower has an ownership
interest unless such net earnings shall have actually have been received by the
Borrower or a wholly-owned Subsidiary ot the Borrower in the form of cash distributions.

RYFC LOANAG
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"Consolidated Net Operating Cash Flow" means, for any period, the net cash
flow from operations for Borrower and its subsidiaries on a consolidated basis for such

pericd taken as a single accounting period, as set forth on the statement of cash flows of
the Borrower and determined in accordance with GAAP.

*Debt Service Coverage Ratio" or “DSC Ratio” for any period shall mean
Consolidated Net Earnings plus depreciation and amoriization plus Interest Expense
divided by Interest Expense and principal on long-term debt payable in such year.

*EBITDA" means, in respect of any period, the sum of Consolidated Net Earnings
plus interest expenditures, taxes paid on or measured by income or excess profits, and
depreciation and amortization. For purposes of measuring compliance with Financial
Covenants, EBITDA will be calculated on a trailing four quarters basis and measured at
the end of each quarter. EBITDA definition will include or exclude, as appropriate,
acquisitions and divestitures as if such acquisition or divestiture occurred on the first day

of such applicable period. EBITDA will also not include any extraordinary gains or
losses.

"Equity" means consolidated Stockholders' Equity as defined by GAAP,

including, without limitation, the sum of common stock, additional paid-in-capital and
retained eamings.

“Equity Interests” means shares of capital stock, partnership interests,
membership interests in a limited liability company, beneficial interests in a trust or other
equity ownership interests in a Person and any options warrants or other rights to

acquire such Equity Interest but excluding any debt securities convettible into such
Equity Interests.

"Excess Cash Flow" means for any fiscal year, (a) Consolidated Net Operating
Cash Flow of the Borrower and its subsidiaries for such fiscal year {which shall give
effect to any increases and decreases in working capital), minus (b) Capital
Expenditures for such period except to the extent such Capital Expendilures are
financed with the proceeds of asset dispositions less the amount of any permitted
Capital Expenditures that may be carried forward to the next fiscal year, minus (c) the
aggregate principal amount repaid or prepaid, excluding any SCC amortization or
Patronage Capital retirements, during such period. with respect to Loan or Prior Loans.

“Event of Default* shall mean any of the events described in Section 8 hereof and
any Event of Default under any Prior Loan Document.

“Financial Covenants” mean the ratios of TIER, Debt Service Coverage,

Leverage Ratio, Fixed Charge Coverage and the Minimum EBITDA and Maximum
Capitat Expenditure set forth in Section 6.4 and Schedufe 4, hereof.

“Fixed Charge Coverage Ratio", for any period, is defined as EBITDA divided by
Fixed Charges.

*Fixed Charges™ mean debt service, dividends, taxes, capital expenditures and
other payments on Totat Debt.

RTFC LOANAG
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"Fixed Rate" shall mean the fixed base rate per annum established by the Lender

from time to time for loans similarly classified pursuant to Lender's policies and procedures
then in effect plus the Applicable Margin.

“GAAP” shall mean generally accepted accounting principals.

“Gross Plant, Property and Equipment” shall be calculated on a consolidated
basis for the Borrower and all its Subsidiaries and shall mean the total of all assets

included in property, plant and equipment pursuant to GAAP and shall exclude any
goodwill or plant acquisition adjustments.

“Guarantor(s)” shall mean the entities set forth in Schedule 2, attached hereto.

“ICC Lines of Credit” shall mean Lender Loans designated VIg02-9904, VI802-9906
and VI802-5105. ‘

“Initial Principal Payment Date” shall mean July 31, 2003.

"Interest Expense” means, for any period, lotal interest expense (including,
without limitation, interest expense attributable to capital leases) determined on a

consolidated basis, without duplication, for the Borrower and all of its Subsidiaries in
accordance with GAAP.

"Leases™ shall mean any lease of property by which Borrower shall be obligated for
rental or other payments which in the aggregate are in excess of $100,000 other than such
equipment leases which are in form and substance substantially in conformity with lease

agreements in general use in Borrower's industry by companies of size and character
similar to Borrower.

"Leverage Ratio® for any period, means (a) Total Debt less SCC’s divided by (b)
EBITDA.

*Lien® shall mean any statutory or common law consensual or non-consensual
mortgage, pledge, security interest, encumbrance, lien, right of set-off, claim, call, option, or
charge of any kind, including, without limitation, any conditional sale or other titie retention

transaction, any lease transaction in the nature thereof and any secured transaction under
the Uniform Commercial Code of any jurisdiction.

*Loan" shall mean the loan or loans made by the Lender to Borrower pursuant to
this Agreement and the Note, in an aggregate principal amount not lo exceed the
Commitment.

‘ “Loan Documents” shall mean the Notes, Loan Agreements, Other Agreements,
Mortgages, Guaranty Agreements, Pledge and Security Agreements, UCC filings and any
other agreements, contracts or documents of any kind evidencing the Loan.

“Material Adverse Effect” means a material adverse effect on (a) the business,
assets, operations or condition, financial or otherwise, of the Borrower, any Guarantor or

Pledgor, and the Subsidiaries taken as a whole, and (b) the rights of or benefits available
to the Lender under any Loan Document.

RTFC LOANAG
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“Maturity Date" shall mean the maturity date defined in the Note.

“Mortgage" shall mean the Second Modification to Mortgage and Security

Agreement executed by 80rrower and delivered to Lendet to secure Borrower's Obligations
under the Loan.

"Net Cash Proceeds” means, as applicable, {a) with respect fo any sale or other
disposition of assets, the gross cash proceeds received by the Borrower, or any of its
Subsidiaries, from such sale less the sum of (j) all income and excess profil taxes
assessed by a governmental authority as a resuit of such sale and any other reasonable
fees and expenses actually incurred in connection therewith and (i) the principal amount
of, premium, if any, and interest on any debt secured by a lien on the asset (or a portion
thereof) sold, which debt is required 1o be repaid in connection with such sale, (b) with
respect to any offering of capital stock or issuance of debt, the gross cash proceeds
received by the Borrower, or any of its Subsidiaries, therefrom less all reasonable legal,
underwriting and other fees and expenses actually incurred in connection therewith, and
(¢) with respect to any payment under an insurance policy or in connection with &
condemnation proceeding, the amount of cash proceeds received by the Borrower, or its

Subsidiaries, from an insurance company or governmental authority, as applicable, net
of all reasonable expenses of collection actually incurred.

“Net Worth" shall be calculated, according to GAAP;-on a-consolidated basis forthe -

Botrower and all its Subsidiaries taken as a whole and amived at by subtracting total
habilities from total assets.

*Note" shall mean the Note or Notes, of even date herewith, executed and delivered
by Borrower at or prior to Closing and all renewals, replacements and extensions thereof.

"Obligations" shall include the fulf and punctual performance of all present and
future duties, covenants and responsibilities due 1o the Lender by Borrower under this
Agreement, the Nole, the Other Agreements, the Prior Loan Documents and all present
and future obligations of Borrower to the Lender for the payment of money under this
Agreement, the Note, the Other Agreements and the Prior Loan Documents, extending to
all principal amounts, interest, late charges and all other charges and sums, as well as all
costs and expenses payable by Borrower under this Agreement, the Note, the Other
Agreements, the Prior Loan Documents and any and alf other present and future monetary
liabifities of Borrower to the Lender, whether direct ot indirect, contingent or noncontingent,
matured or unmatured, accrued or not accrued, related or urwelated to this Agreement,
whether or not of the same character or class as Botrowet's obligations under this
‘Agreement and the Note, whether or not secured under any other document, instrument or

statutory or common law provision, as well as all renewals, refinancings, consolidations
recastings and extensions of any of the foregoing.

*Other Agreements® shall mean any and all promissory notes, security agreements,
assignments, subordination agreements, pledge or hypothecation agreements, morigages,
deeds of trusl, leases, confracts, quaranties, instruments and documents now and
hereafter existing between the Lender and Borrower, executed and/or delivered pursuant to
this Agreement, or the Prior Loan Documents, or guaranteeing, securing or in any other

manner relaling to any of the Obligations, including, the instruments and documents
referred to in Subsection 5.2 hereol.

RTFC LOANAG
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*Payment Date” shall mean the last day of each calendar month for the term of the
Loan and each Prior Loan commencing on September 30, 2001.

"Payment Default® means the failure of Borrower to make any of the payment
Obligations, including, without limitation, any sum due the Lender under the Loan
Documents, or any Prior Loan Documents, when and as the same shall become due,

whether at the due date thereof, by exercise of the Call Provision, by demand, by
acceleration or otherwise.

*Payment Notice" shall mean the notice furnished to the Borrower at least monthly
indicating the precise amount of principal and interest due on the next ensuing Payment

Date, such notice to be sent 1o the Borrower at least ten (10) days before such Payment
Date.

*Permitted Investment” means (i) the one-time acquisition of a franchise or
franchises in France for the specific purpose of obltaining authorization to provide cable
television services within the designated franchised area provided, however, that
Borrower’s, or any Subsidiary’s aggregate total investment in said franchise and all
associated expenses related 1o the acquisition of the franchise does not exceed
$1,000,000; (ii} bonds, notes, debentures, stock, or other securities or obligations issued
by or guaranteed by the United States government or any agency or instrumentality
thereof; (iii) bonds, notes, debentures, stock, commercial paper, subordinated capital
certificates, or other security or abligation of institutions whose senior unsecured debt
obligations are rated by at least two nationally recognized rating organizations in either
of its two highest categoeries; (iv) investments incidental to loans made by Lender; (v)
bonds, notes, debentures, commercial paper or any other security of the National Rural

Utilities Cooperative Finance Corporation; and {vi) any deposit that is fully insured by the
Federal Government.

*Person® or "person” means an individual, corporation, limited liability company,
partnership, association, trust, business trust, joint venture, joint stock company, poal,

syndicate, sole proprietorship, unincorporated organization, Govemmental Authority or
any other form of entity or group thereof.

“Pledge Agreement” shall mean the agreements executed by and between Lender
and the Pledgees as of even date herewith set forth in Schedule 3 attached hereto.

“Pledgor(s)” shall mean the entities set forth on Schedute 3 attached hereto.

“Principal Advance™ shall mean an Advance credited to reduce principal under any
Prior Loan.

“Prior Loan Documents” shall mean each of the Notes, Loan Agreements,
Mortlgages, Guaranty Agreements, Pledge and Security Agreements, UCC filings, Other

Agreements and conlracls or documents of any kind evidencing the Prior Loans as they
may have been modified from time to time.

“Prior Loans” shall mean the loans listed in Schedule 5, attached hereto.

RTFC LOANAG
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"Subordinated Capital Certificate" or “SCC" shall mean a subordinated certificate
representing an investment in the Lender purchased by the Borrower in connection with the
Loan.

*Subsidiary" or “Subsidiaries” means as to any Person, any corporation,
partnership, limited fiabifity company or other entity of which more than fifty percent
{50%) of the outstanding capital stock or other ownership interests having ordinary
voting power to elect a majority of the board of directors or other managers of stch
corporation, partnership, limited liability company or other entity is at the time, directly or
indirectly, owned by or the management is otherwise controlled by such Person
(irespective of whether, at the time, capital stock or other ownership interests of any
other class or classes of such corporation, parinership, limited liability company or other
entity shali have or might have voting power by reason of the happening of any

contingency). Unless otherwise qualified references to "Subsidiary® or “Subsidiaries™
herein shalf refer to those of the Borrower.

*TIER" or “Times Interest Earned Ratio" for any period shall mean net income
plus Interest Expense plus income taxes payable divided by Interest Expense.

*Variable Rate® shall mean the Lender’s base variable interest rate for long term
loans with ten parcent (10%) SCC's, as said base vatiable rate may change from time to
time, according to Lender's policies and procedures then in effect plus the Applicable
Margin,

2. LOAN TERMS. The Lender agrees to make the Loan to Borrower subject 1o all of

the terms and conditions of this Agreement and the Other Agreements.

2.1. Advances. No Advance shall be made, at any time, for any reason, directly

to Borrower. All Advances hereunder shall be made by internal transter direclly

to Lender to credit to principal due and payable under the ICC Lines of Credit
and/or the a Prior Loans.

2.1.1. Initial Advance. At Closing, Lender shall make an Advance (i) to pay in full,

all principal outstanding under the ICC Lines of Credit, after which no future
borrowings under said Lines of Credit shall be permitied, and (i}) to
purchase SCCs in the amount of $12,561,301.00, which is the amount
necessary 1o achieve, as of the Closing Date, a ratio of SCCs to principal
amounts outstanding under the Loan and Prior Loans of ten percent (10%).
On or before October 1, 2001, Borrower shall pay from its own funds, in full,

all interest and any other amounts outstanding under the IGC Lines of
Credit, at which time said loans shall be cancelled and retired.

Future Principal Advances. Lender shall make Principal
Advances to be credited to monthly payments of principal due and
payable under the Prior Loans, and to purchase SCCs with ten percent
(10%) of each such Principal Advance, commencing on September 30,
2001, and continuing on each Payment Date until the earlier to occur of

the date all principal, interest and any other amounts outstanding under
the Prior Loans are paid in full, or June 30, 2003.

2.2. Payment, Amortization and Interest Rate.

ATFC LOANAG
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2.2.1.

222

Principal Deferral. Provided that Borrower is not in default under the

Loan or any Prior Loan, principal payments on the Loan shali be deferred

until the Initial Principal Payment Date when Borrower shall commence
principal payments from its own funds.

Principal Payments on the Loan. Commencing on the Initial

2.2.3.

Principal Payment Date, and continuing on each monthly Payment Date
thereafter until the Maturity Date, Borrower shall make monthly payments of
principal, interest and any other amounts due under the Loan as set forth in
the Payment Notices. If not sooner paid, any outstanding balance of
principal, interest and all other amounts due hereunder shall be due and
payable on the Maturity Date. Principal on the Loan will be amortized in
accordance with the method stated in Schedule 1 hereto.

Interest Payments. Interest payments on the Loan and each Prior

224.

2.2.5.

2.2.6.

2.2.7.

Loan, in amounts determined by the Lender as shown in the Payment
Notices, shall be made monthly by Botrower, from Borrower’s own funds, on
each Payment Date, commencing on the first Payment Date subsequent to
the date of this Agreement, and continuing on each Payment Date

thereatter until the Maturity Date when all amounts due and payable under
the Loan, and the Prior Loans shall be due and payable.

Interest Rate for the Loan and Prior Variable Rate Loans. All funds
Advanced and outstanding, at any time, under (i) Prior Loans that were
accruing interest at a Variable Rate as of August 14, 2001, and (ii) the Loan,
shall henceforth accrue interest at Lender’'s Variable Rate, plus the
Applicable Margin, until the Loan and each Prior Loan is paid in full.

Applicable Margin Adjustments. With respect to all Prior Loans,
accruing interest at a Variable Rate, and notwithstanding anything to the
contrary in the Prior Loan Documents, the Variable Rate and Applicable
Margin shall be applied and adjusted only as set forth herein. Any reference
to any other adjustment options or possibilities set forth in the Prior Loan
Documents, including, but not limited to petformance based reductions in
the Applicable Margin, are hereby deleted in full, nu¥, void and of no force or

effect.

Interest Rate for Prior Fixed Rate Loans. All funds Advanced and
outstanding under each Prior Loan that was accruing interest at the Fixed
Rate as of the Closing Date, shall henceforth accrue interest at the Fixed
Rate that was in effect on that particular Prior Loan through the applicable
Adjustment Date for the particular Prior Loan, plus the Applicable Margin.

2.2.8.

Conversion to Different interest Rate Program. Notwithstanding
anything set forth in the Prior Loan Documents, Borrower may not, with
respect to the Loan or any Prior Loan, convert a Fixed Rate loan to a
Variable Rate loan or a Variable Rate loan to a Fixed Rate loan.

RTFC LOANAG
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hereinafter provided, then to interest accrued 1o the date of such payment,
and then o the reduction of the principal balance outstanding.

2.2.9.

Usury. No provision of this Agreement, the Nole, or the Prior Loan
Documents shall require the payment, or permit the collection, of interest in
excess of the highest rate permitted by applicable law.

2.2.10. Interest Rate Computation. For the Loan and each Prior Loan

accruing interest at the Variable Rate, interest shall be computed for the
actual number of days elapsed on the basis of a year of 365 days. For Prior

Loans accruing interest at a Fixed Rate, interest shall be computed based
on a 30 day month and a year of 360 days.

2.3. Term. The Loan shall be for a term of 12 years, commencing on the

Closing Date until August 27, 2013, when all amounts outstanding under the Loan
shall be due and payable in full, provided that, notwithstanding anything to the
contrary set forth in the Note or any Note evidencing any Prior Loan, Lender shall
have the right, but not the obligation, to declare all amounts outstanding under the
Loan and the Prior Loans due and payable at any time commencing on, and atter,
July 1, 2003 by giving Borrower written notice that Lender has exercised its right to
call the Loans under this paragraph. At the expiration of 120 days after Borrower’s
receipt of such notice, ali amounts due and payable under the Loan, the Prior

Loans and any other loans or exiensions of credit made by Lender to Borrower
and/or any of its Subsidiaries shall be due and payable in fuil.

24. Prepayment. Borrower may make voluntary prepayments and must make

mandatory prepayments according to the terms and conditions set forth herein.
241,

Voluntary Prepayments. In the event Borrower voluntarily

prepays all or part of the Loan or any Prior Loan, the Borrower shall pay
any prepayment fees as the Lender may presctibe pursuant to the terms
of this Section 2.4. All prepayments shall be accompanied by payment of
accrued and unpaid interest on the amount prepaid to the date of the
prepayment. All prepayments shall be applied first to fees, second to the
payment of accrued and unpaid interest, and then to the unpaid balance
of the principal amount of the loan to be prepaid. Hf the loan being prepaid
bears interest at the Variable Rate the Borrower may prepay the loan or
any portion thereof, as the case may be, at any time subject to the terms
hereof and said prepayment fee shall be in an amount equal to fifty (50)
basis points times the amount being prepaid. If the Loan to be prepaid
bears interest at the Fixed Rate, the Borrower may prepay the particular
loan without payment of a fee, only on an Adjustment Date, or if not paid
on an Adjustment Date, any other date provided that the Borrower shall
pay a prepayment fee in an amount equal to fitty (50) basis points times

the amount being prepaid. Loans prepaid under this section shall not be
reamortized.

2.42. Mandatory Prepayments.

24.2.1. In the event that, and on each occasion on which, any Net
Cash Proceeds are received by or on behalf of the Borrower or any
RTFC LOANAG
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Subsidiary, the Borrower shall, within three Business Days after
such Net Cash Proceeds are received, prepay the Loans in an
aggregate amount equal to such Net Cash Proceeds.

2422 Following the end of each fiscal year of the Borrower,

commencing with the fiscal year ending December 31, 2004, the
Borrower shall prepay the Loans in an aggregate amount equal to
50% of Excess Cash Flow for such fiscal year. Each prepayment
pursuant to this paragraph shall be made within 180 days after the
date on which financial statements are delivered pursuant to Section

6.5 with respect to the fiscal year for which Excess Cash Flow is
being calculated.

2423. Any Net Cash Proceeds shall be applied at Lender's

discretion. Loans partially prepaid shall not be reamortized. Lender

shall be reimbursed by payment of the breakage costs with respect
to prepayment of Fixed Rate Loans.

2.5. Amendment of Prior Loan Documents. To the extent the terms and
conditions hereof are contrary 1o, or in conflict with, the terms and conditions
of any Prior Loans the provisions of this Agreement shall supersede the
provisions set forth in any Prior Loan Document. For purposes of the
foregoing, this Agreement shall be deemed to be an amendment 1o ail Prior
Loan Documents, and to all line of credit agreements, letter of credit
reimbursement agreements, and other loan or credit agreements entered into
between Lender and Borrower prior to the date hereof. Nothing in this
paragraph, however, shall be deemed to change or otherwise to affect the
Maturity Date as set forth in any of the Prior Loan Documents, or in any ling
of credit agreements, letter of credit reimbursement agreements, or other

loan or credit agreements entered into between Lender and the Borrower
prior to the date hereof.

2.6. 10% Subordinated Capital Certificates. With Loan proceeds from each

Advance, Borrower shall purchase SCCs, which, in the aggregate, shall not
exceed the amount specified in Schedule 1 hereto. The principal amounts
purchased with each Advance shall be sufficient to maintain a ratio of SCCs
to principal outstanding under the Loan and Prior Loans of ten percent (10%).
The Lender agrees to deliver the SCCs on or about the date on which the
SCCs have been paid for in full. The SCCs shall bear no interest and shall
mature in accordance with the terms thereof. Amortization payments under

the terms of the SCCs shall be funded directly to Lender and used to reduce
outstanding principal on the Loans.

3. SECURITY

3.1. Borrower. As security for the payment and performance of all of the

Obligations, Borrower has entered into the Morigage granting Lender a prior
and perfected continuing security interest in all of the Collateral that can be
secured by the Mortgage. The Mortgage will be recorded in each jurisdiction
necessary to give Lender a perfected prior lien on all of Borrower's real
property. Borrower shall also pledge to Lender all of its ownership interests

RTFC LOANAG
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in its direct Subsidiaries listed on Schedule 6 atlached hereto. The morigage
shall also be a security agreement granting a lien on all of Borrower's
personal property and UCC-1 Financing Statements shall be filed in each
jurisdiction necessary to give Lender a perfected prior fien on all the property
of Borrower subject to the Mortgage and the Uniform Commercial Code.
3.2. Guaraniors. As security for the payment and performance of ali of the
Obligations, each Guarantor shall execute a secured Guaranty Agreement
and Guarantor’s Morigage granting Lender a security interest in all of the
property described in said Guarantors Morigage. Said mortgage will be
recorded in each jurisdiction necessary to give Lender a petfected prior lien
on all of Guarantor’s real property. The mortgage shall aiso be a security
agreement granting a lien on all of Guarantor's personal property and a UCC-
1 Financing Statements shall be filed in each jurisdiction necessary to give
Lender a perfected prior lien on all the property of Guarantor subject to the
Unitorm Commercial Code.

3.3.

Additional Security. As security for the payment and performance of all of
the Obligations, Innovative Communication Subsidiary Company, LLC
(“ICSC") shall pledge to Lender all of its ownership interests in Emerging
Communication, Inc. and tC Air, Inc. and cause to be filed UCC-1 Financing
Statements, in each jurisdiction necessary o give Lender a perfected prior
lien on all the ownership interest in ICSC and IC Air. Borrower shall also file
with the Federal Aviation Administration an Aircraft Security Agreement
granting Lender a first and prior security interest in Boeing 727-30, Ser. No.

18365, N727EC (formerly N700TE) and engine No JT8D-9A with hush kits
installed Nos. 655839, 653322 and 658161.

34.

- Further Assurances. If reasonably required by the Lender at any time,
Borrower shall make notations, satisfactory to the Lender, on its books and
records disclosing the existence of the Lender's security interest in the
Collateral. Borrower agrees that, with respect to the Collateral which is
subject to Article 9 of the Unform Commercial Code, the Lender shall have,
but not be limited to, all the rights and remedies of a secured party under the
Uniform Commercial Code. The Lender shalf have no liability or duty, either
before or after the occurrence of an Event of Default hereunder, on account of
loss of or damage to, or to coliect or enforce any of its rights against, the
Coliateral, or to preserve any rights against account debtors or other parties
with prior interests in the Collateral, Borrower agrees to give Lender any and
all documentation Lender reasonably requests to further assure Lender of its

perfected security interests under this Agreement and any mortgage, guaranty
or pledge executed in connection herewith.

REPRESENTATIONS AND WARRANTIES. To induce the Lender to enter into this
Agreemeril and make the Loans, Borrower represents and warrants to the Lender

as of the date of this Agreement that the following representations are true and
correct.

4.1. Good standing. Botrower is a corporation duly organized, validly existing

and in good standing under the laws of the U.S. Virgin Islands; has the power

RTFC LOANAG
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4.2.

4.3.

44,

45,

RTFC LOANAG

to own its property and to carry on its business; is duly qualified to do

business; and is in good standing in each jurisdiction in which the transaction
of its business makes such qualification necessary.

Authority. Borrower has full corporate power and authority to enter into this
Agreement, the Note, the Mortgage, the Pledge Agreement and any Other
Agreements; to make the borrowing hereunder; to execute and deliver all
documents and instruments required hereunder and to incur and perform the
obligations provided for herein, in the Morigage, in the Pledge Agreement and
in the Note, all of which have been duly authorized by all necessary and
proper corporate and other action; and no consent or approval of any person,
including, without limitation, stockholders and members of Borrower and any
public authority or regulatory body, which has not been obtained is required
as a condition to the validity or enforceability hereof or thereof.

Binding Agreement. This Agreement has been duty and properly executed
by Borrower, constitutes the valid and fegally binding obligation of Borrower
and is fully enforceable against Borcower in accordance with its terms, subject
only to laws affecting the rights of creditors generally, the exercise of judicial
discretion in accordance with general principles of equity or because waivers
of statutory or common law rights or remedies may be limited.

No Conflicting Agreemants. The execution, delivery of and petformance by
Borrower of this Agreement, the Morigage, the Pledge Agreement, the Note
and the Other Agreements and the transactions contemplated hereby or
thereby, will not: (a) violate any provision of faw, any order, rule or regulation
of any court or other agency of government, any award of any arbitrator, the
charter or by-laws ot Borrower, or any indenture, contract, agreememnt,
mortgage, deed of trust or other instrument to which Borrower is a party of by

which it or any of its property is bound; or (b) be in conflict with, result in a

breach of or constitute (with due notice and/or lapse of time) a default under,
any such award, indenture, contraci, agreement, morigage, deed of trust or
other instrument, or result in the creation or imposition of any Lien (othet than
contemplated hereby) upon any of the property or assets of Botrowert,

Litigation. Except as previously disclosed to Lender in writing, there are nQ
judgments, claims, actions, suits or proceedings, including environmental
matters, pending or, to the knowledge of Borrower, threatened against or
affecting Borrower, any Subsidiary, or their propetties, at law or in equity or
before or by any federal, state, municipal or other govemmental department,
commission, board, bureau, agency or instrumentality, which may result in
any Material Adverse Change in the business, operations, prospects,
properties or assets or in the condition, financial or otherwise, of Borrower or
any Guarantor or Subsidiary, and Borrower, any Guarantor and any
Subsidiary is not, to its knowledge, in default with respect to any judgment,
order, writ, injunction, decree, rule or regulation of any court or federal, state,
municipal or other governmental department, commission, board, bureau,

agency or instrumentality, domestic or foreign, which would have a material
adverse effect on Botrower or any Subsidiary.,
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4.6.

47,

4.8.

4.9.

4.10.

4.11.

4.12.

RTFC LOANAG

Financial Condition. The financial slatements of Borrower and its
Subsidiaries as at the date set forth in Schedule 1 hereto, heretofore delivered
to the Lender, are complete and correct, fairly present the financial condition
of Borrower and its Subsidiaries and have been prepared in accordance with
generally accepted accounting principles applied on a consistent basis. There
are no liabilities of Borrower or any Subsidiary, direct or indirect, fixed or
contingent, as of the date of such statements which are not reflected therein.
There has been no material adverse change in the financial condition or
operations of the Borrower from that set forth in said financial statemments

except changes previously disclosed in writing 10 the Lender prior to the date
hereot.

Taxes. Except as previously disclosed to Lender in writing Borrower and its
Subsidiaries have paid or caused to be paid all federal, state and local taxes
to the extent that such taxes have become due, uniess the Borrower or a
Subsidiary is contesting in good faith any such tax. Borrower or its
Subsidiaries have filed or caused to be filed all federal, state and local tax
returns which are required to be filed by Borrower and any Subsidiary.

Title to Properties. Borrower and each Subsidiary has good and
marketable title to all of their real properties and owns all of their other
properties and assets free and clear of any liens, except (i) the Lien of the
Mortgage and taxes or assessments not yet due; (ii) deposits or pledges to
secure payment of workmen's compensation, unemployment insurance, old
age pensions or other social security; (i) Liens granted to Lender under the
Prior Loan Documents; and (iv) deposits or pledges to secure performance
of bids, tenders, contracts (other than contracts for the payment of
borrowed money), leases, public or statutory obligations, surety or appeal

bonds, or other deposits or pledges for purposes of like general nature in
the ordinary course of business.

Licenses and Permits. Borrower and its Subsidiaries have duly obtained
and now holds all licenses, permits, certifications, approvals and the like
necessary to own and operate its property and business that are required
by federal, state and local laws of the jurisdictions in which Borrower or any

‘Subsidiary conducts its business and each remains valid and in full force
and effect.

Subsidiaries. Borrower has no Subsidiaries other than those Subsidiaries
heretofore disclosed to the Lender and set forth in Schedule 6, or hereafter
formed or acquired with the prior written consent of the Lender.

Cerlain Indebtedness. There is no indebtedness of Bomower or any
Subsidiary owing to any employee, officer, stockholder or director of the board
of Borrower or any Subsidiary other than accrued salaries, commissions and

the like and any indebtedness subordinated to the Obligations pursuant
hereto. ’

Borrower Information. The chief place of business of the Borrower and the
office where Hts records concerning accounts and contract rights are kept is
identified in Schedule 1 hereto. Borrower's organization number is
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. Borrower's Federal Employers identification Number is

. Borrower's true, complete and correct name and place of
organization is as set forth on the introductory paragraph hereto.

4.13. Required Approvais. No license, consent, permit or approval of any
governmental agency or authority is required to enable the Borrower to enter
into this Agreement or to perform any of its obligations provided for herein
except as disclosed on Schedule 1 hereto and except with respect to

regulatory approvais which may be required in connection with the Lender's
enforcement of certain remedies hereunder.

4.14, ERISA. Each pension plan of Borrower and its Subsidiaries providing

benefits for employees of Borrower or such Subsidiary covered by Title IV
of the Employee Retirement Income Security Act of 1974, as amended, and
the regulations thereto ("ERISA"), is in compliance with ERISA in all
material respects, and no material liability to the Pension Benefit Guaranty
Corporation (*PBGC") or to a multiemployer plan has been, or is expecled

by Borrower or its Subsidianes to be, incurred by Borrower or such
Subsidiaries.

4.15. Disclosure. The Borrower has disclosed to the Lender all agreements,
instruments and corporate or other restrictions to which the Borrower or any
of the Subsidiaries is subject, and all other matters known to any of them,
that, individually or in the aggregate, could reasonably be expected to resuit
in a Material Adverse Effect. None of the reports, financial statements,
certificates or other information furnished by or on behalf of Botrrower or
any Subsidiary in connection with the negotiation of this Agreement or any
other Loan Document or delivered hereunder or thereunder {as modified or
supplemented by other information so furnished) contains any material
misstatement of fact or omits to state any material fact necessaty to make
the statements therein, in the light of the circumstances under which they
were made, not misleading, provided that, with respect to projected
financial information, the Borrower represents only that such information
was prepared in good faith based upon assumptions believed to be

reasonable at the time such projections were prepared and delivered to the
Lender.

4.16. Solvency. Immediately after the Closing and after giving effect to the

application of the proceeds of the initial Advance (a) the fair value of the
assets of Borrower will exceed its debts and Habilities, subordinated,
contingent or otherwise; (b) Borrower will be able to pay its debts and
liabilities, subordinated, contingent or otherwise, as such debts and
liabilities become absolute and matured; and (c) Borrower Will not have
unreasonably small capital with which to conduct the business in which it is

engaged as such business is now conducted and is proposed to be
conducted following the Closing Date.

CONDITIONS OF LENDING. The Lender shall have no obligation to make any

Advance to Borrower hereunder unless, as of the date of Closing, each of the
following conditions precedent shall be satisfied as provided below:
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5.1.

52,

5.2.1.

52.2.

5.3.

54,

5.5.

5.6.

Legal Matters. Al legal matters incident 1o the consummation of the

transactions hereby contemplated shall be satisfactory to counsel for the
Lender and to such local counsel as counse! for the Lender may relain.

Documents. There shall have been delivered to the Lender, fully compteted

and duly executed and notarized (when applicable), the following, satistactory
to the Lender and its counsel: '

The documents listed in Schedules 7 attached hereto, signed, dated
and notarized, where applicable, and otherwise acceptable to Lender.

Borrower shall have delivered to Lender a true and corect copy of

the fully executed listing agreement to list and sell the Boeing 727-30
referred to in Section 3.3.

Government Approvals. The Borrower shall have fumished to the Lender
true and correct copies of all certificates, authorizations and consents,
including without limitation the consents referred to in Section 4.14 heredd, if

any, necessary for the execution, delivery or performance by the Borrower of
this Agreement, the Note, the Pledge and the Mortgage.

- Representations. Warranties and Material Change. At Closing and at the
date of every subsequent Advance hereundex, all covenants, representations
and warranties set forth in this Agreement shall be true and comect on and as
of such time with the same effect as though such covenants, representations
and warranties had been made on and as of such date; no Event of Defauit
specified in Section 8 and no event which, with the lapse of time or the notice
and lapse of time specified in Section 8 would become such an Event of
Default, shall have occurred and be continuing or will have occurred after
giving effect to the Advance on the books of the Borrower; there shall have
occurred no Material Adverse Change in the business or condition, financial
or otherwise, of the Borrower; and nothing shall have occurred which in the

opinion of the Lender materially and adversely afiects the Borrower’s ability to
meet its obligations hereunder.

Special Conditions. At Closing and at the time of every subsequent
Advance hereunder, the Lender and its counsel shall be fully satisfied that the

Borrower has complied and will continue to comply with any special conditions
identified in Schedule 1 herelo.

Requisitions. The Borrower will request all Advances on the form attached
hereto as Schedule 8.

6. AFFIRMATIVE COVENANTS

6.1. Prior Loan Documents. It is understood and agreed that with respect to the
Prior Loan Documents, the Borrower shall be required, after the date hereot,
to meet reporting and financial covenants as set forth in this Agreement
rather than those set forth in the Prior Loan Documents. In the event of any
contlict between any reporting and financiaf covenant set forth in a Prior Loan
Document and any reporting and financial covenant in this Agreement, the
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6.2.

6.3.

6.4.

6.5.

requirements as set forth in this Agreement shall apply. Nothing in this
seclion shall, however, eliminate or modity any special condition, special
affirmative covenant or special negative covenant, if any, unless specifically
agreed to in writing by Lender. For purposes of the foregoing, this Agreement
shall be deemed to be an amendment to all Prior Loan Documents and to all
line of credit agreements, letter of credit reimbursement agreements, and

other loan or credit agreements entered into between Lender and the
Borrower prior to the date hereof.

Membership. Remain, or an affiliate thereof will remain, a member in good
standing of the Lender.

Financial Statements and Other Information. Furnish to the Lender: (a)
financial statements as required hereunder and by the Mortgage; (b) such
other information, reports or statements concerning the operations, business
affairs and/or financial condition of Borrower as the Lender may reasonably
request from time to time; and (c) promptly upon their becoming available
information, in form and substance satisfactory to Lender, evidence of any
and all changes or modification of licenses, permits, certifications, approvals

and the like necessary for Borrower to own or operate its business or a
substantial part of its business.

Financial Covenants. Borrower shall meet, at the levels set forth in
Schedule 4, attached hereto, the Financial Covenants for each of
Borrower's fiscal quarters from the Closing date untit December 1, 2001.
Schedule 4 sets forth the (i) minimum TIER, Debt Service and Fixed
Charge Coverage Ratios and, (ii) the maximum Leverage Ratio, and (iii) the
minimum EBITDA and (iv) the maximum Capital Expenditure amounts.
Lender shall have the right to adjust the Financial Covenants to take effect

after December 1, 2001 subsequent to Lender's review of Borrower's
consolidated and consotidating audited financial statements.

Annual Report. On or before October 1, 2001, and thereafter within 120
days after the end of each of its fiscal years Borrower shall provide to
Lender, the Borrower's audited consolidated and consolidating balance
sheet and related statements of operations, stockholders’ equity and cash
flows as of the end of, and for, such year setting forth in each case in
comparative form the figures for the previous fiscal year, all reported on by
independent public accountants of recognized national standing (without a

“going concern™ or like qualification or exception and without any

6.6.

RTFC LOANAG

qualification or exception as to the scope of such audit} to the effect that
such consolidated financial statements present fairly in all material respects

the financial condition and results of operations of the Borrower and its
consolidated Subsidiaries on a consolidated basis in accordance with
GAAP consistently applied. Additionally, with the annual. At the same
time, Borrower shall submit to Lender its annual operfating and capital
expenditure budgets and an updated 5 year financial forecast.

Quacterly Reports. The Borrower shall provide to Lender, within 45 days
after the end of each of its fiscal quarters, (i) the Borrower’s consolidated
and consolidating balance sheet, (i) related statements of operations,
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6.7.

6.8.

6.9.

6.10.

6.11.

stockholders’ equity and cash flows, (iii) statistical reports detailing
population, homes passed, subscribers, penetration and churn for each
Subsidiary and (iv) updated annual operating and capital expenditure
budgets. Said reports shall be as of the end of, and for, such fiscal quarter
and the then elapsed portion of the fiscal year, setting forth in each case in
comparative form the figures for the corresponding period or periods of {or,
in the case of the balance sheet, as of the end of} the previous fiscal year
and previous fiscal quarter, all cerified by its general manager of
operations as presenting fairly in all material respects the financial condition
and results of operations of the Borrower and its consolidated Subsidiaries
on a consolidated basis in accordance with GAAP consistently applied.

Cenificate _of Compliance. Each time quarterly or annual financial
statements are delivered to Lender under Sections 6.5 and 6.6 hereof, and
at such other times as Lender shall reasonably request, the Borrower shall
submit a Certificate of Compliance signed by the Chief Executive Officer or

the Chief Financial Officer of Borrower in the form attached hereto as
Schedule 7.

Miscellaneous Reports. In addition to the foregoing, Borrower shall submit to

Lender other documents and reports Lender may reasonably request from
time to time.

Use of Proceeds. Use all Advances made hereunder and under the Note
only for the purpose identified in Schedule 1 hereto and for no other
purpose whatsoever without the prior written consent of the Lender.

Special Affirmative Covenants. During the term hereof, Lender and its

counsel shall be fully satisfied that the Borrower has complied and will

continue to comply with any special affirmative covenants identified in
Schedule 1 hereto.

AFTER Acquired REAL Property, Within ten (10) days of the Borrower of

any Subsidiary acquiring any real property, the Borrower shali cause the
Mortgage to be duly recorded as a first mortgage on all real property and
the Mortgage or other appropriate documentation shall have been duly
filed, recorded or indexed as a securily interest in personal property
wherever the Lender shall have reasonably requested, all in accordance

with applicable law, and the Borrower shall have caused satisfactory
evidence thereof to be fumished to the Lender.

7. NEGATIVE COVENANTS.

7.1. Notice. Borrower covenants and agrees with the Lender that Borrower will
not, directly or indirectly, without giving written notice to the Lender thirty
(30) days prior to the effective date of any change:
7.1.1.  Change of Location of Place of Business or Chief Executive Office.
Change the location of Borrower's place of business of, if more than
one, its chief executive office.
RTFC LOANAG
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7.1.2.
7.1.3.

7.1.4,

Change of Name. Change the name of Bofrower.

Change of Mailing Address. Change the mailing address of Borrower.

Change of Orqganizational Identification Number.

Change its
organizational identification number if it has one.

7.2. Congent. Borrower covenants and agrees with the Lender that Borrower,
and its Subsidiaries, will not, directly or indirectly, without the prior written
consent of the Lender do any of the following.

7.2.1.  Alter or permit alteration of control of the Borrower or any Subsidi::lry
(control shall be as defined by regulations for telephone companies
issued by the Federal Communications Commission).

7.2.2. Form or acquire any Subsidiaries.

72.3. Borrow money on a secured basis from any other lender, or incur any

additional secured indebtedness, or enter into any Leases.

724, Borrow money on an unsecured basis from any other lender, or incur
any additional unsecured indebledness, or to pay other cgrrent
operating liabilities that arise in the ordinary course of business,
provided that, so long as the aggregate total of such debt does not
exceed two percent (2%) of Borrower's consolidated total assets,
except for unsecured trade debt, no consent shall be required.

7.2.5. Declare or pay any dividends or make any other distribution to its
members with respect to its ownership or membership interests; (I_i)
purchase or redeem or retire any of its ownership or membe_fshlp
interests; or (i) pay any management fees or if already paying a
management fee, pay an increase in management fees, provided that,
any Subsidiary may pay a dividend or distribution to Botrower for the
purpose of funding debt service payments to Lender.

7.2.6. Permit any Subsidiary to enter into any agreement that would impair
said Subsidiary’s ability to pay dividends or distributions to Borrower.

7.2.7. Permit, or permit any Subsidiary to allow any Lien on the Borrower’s,
or any Subsidiary’s assels except the Liens created by the Loan
Documents and Prior Loan Documents against the Collateral herein.

7.2.8. Alter in any material respect the character or conduct of the business
conducted by the Botrower and its Subsidiaries as of the Closing Date.

7.3. Limitations on Sales of Assets. Without the prior written consent of Lender,
Borrower shall not, and shall not permit any Subsidiary to sell, transfer,
lease or otherwise dispose of any asset, whether now owned or hereafter
acquired, including, but not limited to, owned Equity Interests, except (i) the
sale of inventory in the ordinary course of business, (ii) the sale of obsolete
assets no longer used or usable in the business of the Borrower or any of
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74.

7.5.

8.

its Subsidiaries, and (iii) the sale or discount without recourse of accounts
receivable arising in the ordinary course of business in connection with the
compromise or collection thereof, provided that, Lender's consent shall not
be required tor sales of assets listed above wherein, (a) the aggregate of all
such asset sales of Borrower and its Subsidiaries shall have a cumulative
fair market value of less than 2% of Gross Plant, Property and Equipment
measured at the end of the prior fiscal year, and (b) if applicable, the Net

Cash Proceeds thereot are applied to the Loans in accordance with Section
2.4.2 of this Agreement.

Special Negative Covenants. During the term hereof, Lender and its counsel
shall be fully satisfied that the Borrower has complied and will continue to
comply with any special negative covenants identified in Schedule 1 hereto.

Limitations on Loans, Investments and Other Obligations. Without the prior
written consent of Lendet, the Borrower shall not, and shall not permit its
Subsidiaries, to, pursuant to a merger or otherwise, (i} purchase or make
any commitment {o purchase any Equity Interest, including but not limited
to, any stock, bonds, options, warrants, notes, debentures or other
securities or obligations of or beneficial interest in, (i) make any other
investment in, (iif) make, or permit to exist, any loan to, or (iv) guarantee,
assume, or otherwise become liable for any obligation of, any corporation,
association, partnership, joint venture, trust, government or any agency of

department thereof, or any other entity, or person, of any kind except the
Permitted Investments,

EVENT OF DEFAULT. The occurrence of any one or more of the following events

shall constitute an "Event of Default.

8.1.

B.2.

8.3.

8.4.

RTFC LOANAG

Representations_and Warranties. Any representation or warranty made

hetein, in any of the Loan Documents or Othet Agreements or in any
statement, repon, certificate, opinion, financial statement or other document
furnished or fo be furnished in connection with this Agreement, the Loan

Documents or the Other Agreements shall be false or misleading in any
material respect.

Payment. Failure of Borrower to make any of the payment Obligations,
including, without limitation, any sum due the Lender under this Agreement,
the Note or any Note for any Prior Loan or any of the Other Agreements,

when and as the same shall becorme due, whether at the due date thereof, by
demand, by acceleration or otherwise.

Other Covenants. Failure of Borrower to observe or perform any warranty,

covenant or condition to be observed or performed by Borrower under this
Agreement or any of the Other Agreements.

rate Existence. The Borrower or any Subsidiary shall forfeit or
otherwise be deprived of its corporate charter, franchises, permits,

easements, consents or licenses required to carry on any materiat portion of
its business.

VI802-Z-9015 (VAUGHAF)
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8.5.

8.6.

8.7.

8.8.

9.

9.1,

RTFC LOANAG

Other Obligations. Default by the Borrower in the payment when due of any
money owed by the Borrower, whether principal, interest, premium or
otherwise, under any other agreement for borrowing money in an amount in

excess of five percent (5%) of total assets, whether or not such borrowing is
secured.

Bankruptey. (i) A court shall enter a decree or order for retief with respect fo
the Borrower, any Subsidiary or any Pledgor or Guarantor hereunder in an
involuntary case under any applicable bankruptcy, insalvency or other similar
law now or hereafter in effect, or appointing a receiver, liquidator, assignee,
custodian, trustee, sequestrator or similar official, or ordering the winding up
or liquidation of its affairs, and such decree or order shall remain unstayed
and in effect for a period of sixty (60) consecutive days, or {ii) the Botrower
any Subsidiary or any Pledgor or Guarantor hereunder shall commence a
voluntary case under any applicable bankruptcy, insolvency or other similar
law now or hereafter in effect, or under any such law, or consent to the
appointment or taking of possession by a receiver, liquidator, assignee,

custodian or trustee, of a substantial par of its property, or make any general
assignment for the benelit of creditors.

Dissolution or Liquidation. (i) Other than as provided in Section 8.6 above, the
dissolution or liquidation of the Borrower any Subsidiary or any Pledgor or
Guarantor hereunder, or (i) failure by the Borrower any Subsidiary or any
Pledgor or Guarantor hereunder promptly to forestall or remove any
execution, garnishment or attachment of such consequence as will impair its
ability to continue its business or fulfill its obligations and such execution,
garnishiment or attachment shall not be vacated within sixty (60) days.

Final Judgment. A final non-appeaiable judgment in excess of $100,000 shall

be entered against the Borrower and shall remain unsatisfied or without a stay
for a period of sixty (60) days.

RIGHTS AND REMEDIES

Rights and Remedies of the Lender. Upon the occurrence of an Event of
Default, the Lender may, subject to (i) thirty (30) days prior written notice to
Borrower during which time Borrower shall have the opportunity to cure
said Event of Default, except with respect to Events of Defauit pursuant to
Sections 8.1, 8.2, 8.6(ii) and 8.7(i) above which shall require no notice or
demand and shall have no period 1o cure; provided, however, that Borrower
shalf not be entitled to any separate notice and opportunity to cure any
Event of Default which specifies its own cure petiod, as for example, the
Event of Default specified in Section 8.8; and (ii) compliance, it required,

with the rules and regulations of the FCC and any state public service or
ulilities commission having jurisdiction;

Exercise in any jurisdiction in which enforcement hereof is sought, the
following rights and remedies, in addition to all rights and remedies
available to the Lender under applicable law, all such rights and remedies
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9.1.2.

9.13.

9.14.

9.1.5.

9.2.

9.3.

9.4,

RTFC LOANAG

being cumulative and enforceable allematively, successively or
concutrently;

Declare all unpaid principal, all accrued and unpaid interest thereon, and
all other Obligations outstanding on the Note, and any Note under any
Prior Loan, to be immediately due and payable and the same shall
thereupon become immediately due and payable without presentment,

demand, protest or notice of any kind, all of which are hereby expressly
waived.

Institute any proceeding or proceedings to entorce the Obligations owed
to, or any Liens in favor of the Lender under the Loan or any Prior Loan.

Pursue all rights and remedies available to the Lender that are
contemplated by the Mortgage in the manner, upon the conditions, and

with the effect provided in the Mortgage, including but not limited to a suit
for specific performance, injunctive relief or damages.

Pursue any other rights and remedies available to the Lender at law or in

equity, including any remedies available to Lender directly against any
Guarantor or Pledgor.

Cumuiative Nature of Remedies. Nothing herein shall limit the right of the
Lender, subject to notice and right to cure provisions contained herein, to
pursue all rights and remedies available to a creditor following the occurrence
of an Event of Default subject to compliance, if required, with the rules and
regulations of the FCC and any state public service or utilities commission
having jurisdiction. Each right, power and remedy of the Lender in this
Agreement and/or the Other Agreements shall be cumulative and concurrent,

and recourse to one or more rights or remedies shall not constitute a waiver
or any other right, power or remedy.

.Costs and Expenses. Borrower agrees to pay and 1o be liable for any and all

reasonable expenses, including attomeys’ fees and court costs, incurred by
the Lender in exercising or enforcing any of its rights hereunder or under the
Other Agreements, together with interest thereon at the rate and determined
in the manner provided in the Mortigage. Subject to the Morigage and
applicable law, the Lender may apply ali Collateral and proceeds of all
Collateral 1o the Obligations in any manner which the Lender, in its sole

discretion, deems appropriate, and Borrower will continue to be liable for any
deficiency.

Late Payment Charges. If payment of any principal andvor interest due under
the terms of the Note is not received at the office of the Lender in Hemdon,
Virginia, or as the Lender may otherwise designate to the Borrower, within
such time period as the Lender may prescribe {rom time to time in fts policies
in connection with any late payment charges (such unpaid amount of principal
and/or interest being herein called the “delinquent amount” and the period
beginning after such due date until payment of the delinquent amount being
herein called the "late-payment period®), the Borrower will pay to the Lender,
in addition to all other amounts due under the terms of the Note, the
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Mortgage, the Pledge and this Agreement, any late-payment charge as may

be fixed by the Lender from time to time, on the delinquent amount for the
late-payment period.

9.5. Lender's Setoff. The Lender shall have the right, in addition to all other fights

and remedies available to it, to setoff and to recover against any or all of the
Obligations due to Lender, any monies now and hereatfter owing to Borrower

by the Lender. Borrower waives all rights of setoff, deduction, recoupment or
counterclaim.

10.  MISCELLANEOUS

10.1.  Performance for Botrower. Borrower agrees and hereby authorizes that the

Lender may, in its sole discretion, but the Lender shall not ba obligated to,
advance funds on behalf of Borrower without prior notice to Borrower, in order
to insure Borrower's compliance with any material covenant, warranty,
representation or agreement of Borrower made in or pursuant to this
Agreement or any of the Other Agreements, to preserve of protect any right or
interest of the Lender in the Collateral or under or pursuant to this Agreement
or any of the Other Agreements, including without limitation, the payment of
any insurance premiums or taxes and the satisfaction or discharge of any
judgment or any Lien upon the Collateral or other property or assets of
Borrower; provided, however, that the making of any such advance by the
Lender shall not constitute a waiver by the Lender of any Event of Default with
respect to which such advance is made nor relieve Borrower of any such
Event or Default. Borrower shall pay to the Lender upon demand all such
advances made by the Lender with interest thereon at the rate and
determined in the manner provided in the Note. All such advances shall be
deemed to be included in the Obligations and secured by the security interest
granted the Lender hereunder to the extent permitted by law.

10.2.

Expenses and Filing Fees.

Whether or not any of the transactions
contemplated hereby shall be consummated, Borrower agrees to pay to the

Lender at Closing or within 10 days of receipt of notice from Lender,
whichever is earlier, all expenses of the Lender in connection with the filing or
recordation or filing of all financing statements and instruments as may be
required by the Lender at the time of, or subsequent to, the execution of this
Agreement, including, without limitation, all documentary stamps, recotdation
and transfer taxes and other costs and taxes incident to recordation of any
document or instrument in connection herewith. Borrower agrees to save
harmless and indermnify the Lender from and against any fiability resulting
from the tailure to pay any required documentary stamps, recordation and
transfer taxes, recording costs, or any other expenses incurred by the Lender
in connection with this Agreement. The provisions of this Subsection 10.02

shall survive the execution and delivery of this Agreement and the payment of
all other Obligations.

10.3.

Waivers by Borrower. Borrower hereby waives, to the extent the same may
be waived under applicable law: (a) in the event the Lender seeks to
repossess any or all of the Collateral by judicial proceedings, any bond(s) or
demand(s) for possession which otherwise may be necessary or required; (b)

RTFC LOANAG
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10.4.

10.5.

10.6.

10.7.

RTFC LOANAG

presentment, demand for payment, protest and notice of non-payment and all
exemptions; and (c) substitution, impairment, exchange or release of any
collateral security for any of the Obligations. Borrower agrees that the Lender
may exercise any or ail of its rights and/or remedies hereunder and under the
Other Agreements without resorting to and without regard to security or
sources of liability with respect to any of the Obligations.

Waivers by the Lender. Neither any failure nor any delay on the part of the
Lender in exercising any right, power or remedy hereunder or under any of
the Other Agreements shall operate as a waiver thereof, nor shall a single or

partial exercise thereof preclude any other or further exercise thereof or the
exercise of any other right, power or remedy.

Lender's Records. Every statement of account or reconciliation rendered by
the Lender 1o Borrower with respect to any of the Obligations shall be
presumed conclusively to be cofrect and shall constitute an account stated
between the Lender and Borrower unless, within ten (10) Business Days after
such statement or reconciliation shall have been mailed, postage prepaid, to
Borrower, the Lender shall receive written notice of specific objection thereto.

Modifications. No modification or waiver of any provision of this Agreement,

the Note or any of the Other Agreements, and no consent 1o any departure by
Borrower therefrom shall in any event be effective unless the same shall be ln
writing, and then such waiver or consent shall be effective only in the specific
instance and for the purpose for which given. No notice t0 or demand upon

Borrower in any case shall entitie Borrower to any other or further notice or
demand in the same, similar or other circumstances.

Notices. All notices, requests and other communications provided for herein
including, without limitation, any modifications of, or waivers, requests or
consents under, this Agreement shall be given or made in writing (including,
without limitation, by telecopy) and delivered to the intended recipient at the
*Address for Notices* specified below; or, as to any party, at such other
address as shall be designated by such paity in a notice to each other party.
Except as otherwise provided in this Agreement, aff such communications
shall be deemed 10 have been duly given when perscnally delivered or, in the
case of a telecopied or mailed notice, upon receipt, in each case given or

addressed as provided for herein. The Address for Notices of the respective
parties are as follows:

LENDER;:

Rural Telephone Finance Cooperative
Woodland Park

2201 Cooperative Way

Hemdon, Virginia 2017 1-3025
Attention: Chief Executive Officer
Fax; 703-709-6780

BORROWER:
The address set forth in Schedule 1 hereto
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10.8.

10.9.

10.10.

10.11.

10.12.

Governing Law. Submission to Jurisdiction; Waiver of Jury Tral. THE
PERFORMANCE AND CONSTRUCTION OF THIS AGREEMENT AND THE
NOTE SHALL BE GOVERNED BY, AND CONSTRUED iN ACCORDANCE
WITH, THE LAWS OF THE COMMONWEALTH OF WVIRGINIA.
BORROWER HEREBY SUBMITS TO THE NONEXCLUSIVE
JURISDICTION OF THE UNITED STATES COURTS LOCATED IN
VIRGINIA AND OF ANY STATE COURT SO LOCATED FOR PURPOSES
OF ALL LEGAL PROCEEDINGS ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.
BORROWER IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, ANY OBJECTION THAT IT MAY NOW
OR HEREAFTER HAVE TO THE ESTABLISHING OF THE VENUE OF ANY
SUCH PROCEEDING BROUGHT IN SUCH A COURT AND ANY CLAIM
THAT ANY SUCH PROCEEDING HAS BEEN BROUGHT IN AN
INCONVENIENT FORUM. EACH OF THE BORROWER AND THE
LENDER HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY APPLICABLE LAW, ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY, .

Holiday Payments. If any payment to be made by the Botrrower hereunder
shall become due on a day which is not a Business Day, such payment shall
be made on the next succeeding Business Day and such extension of time
shall be included in computing any interest in respect of such payment.

Consent to Patronaqe Capital Distributions. The Borrower hereby consents
that the amount of any distributions with respect to Borrower’s patronage
which are made in written notices of allocation {as defined in Section 1388
of the Intemnal Revenue Code of 1986, as amended ("Code”) including any
other comparable successor provision) and which are received from Lender
will be taken into account by Borrower at their stated dollar amounts in the

manner provided in Section 1385(a) of the Code in the taxable year in
which such written notices of allocation are received.

Right to Inspect. The Borrower shall permit representatives of the Lender
at any time during normal business hours to inspect and make abstracls
from the books and records pertaining to the Collateral, and permit
representatives of the Lender 10 be present at Borrower's place of business
to receive copies of all communications and remittances relating to the
Collateral, alt in such manner as the Lender may reasonably require.

Survival _and Successors and Assigns.  All covenants, agreements,
representations and warranties made herein and in the Other Agreements
shall survive Closing and the execution and delivery to the Lender of the
Note, and shall continue in full force and effect until ail of the Obligations
have been paid in full. Whenever in this Agreement any of the parties

- hereto is referred to, such reference shall be deemed to include the

RTFC LOANAG

successors and assigns of such party. Al covenants, agreements,
representations and warranties by or on behalf of Borrower which are

contained in this Agreement and the Other Agreements shall inure 1o the
benefit of the successors and assigns of the Lender.
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10.13. Assignment. The Lender may assign its rights and obligations under this

Agreement and the Other Agreements without the consent of the Borrower;
provided, however, that no such assignment shall result in terms or
conditions less favorable to Borrower. The Borrower may not assign any of

its rights of obligations under this Agreement or the Other Agreements
without the prior written consent of the Lender.

10.14.  Severability. |f any term, provision or condition, or any part thereof, of this
Agreement or any of the Other Agreements shall for any reason be found or
held invalid or unenforceable by any court or govemmental agency of
competent jurisdiction, such invalidity or unenforceability shall not affect the
remainder of such term, provision or condition nor any other term, provision
or condition, and this Agreement, the Note, and the Other Agreements shall

survive and be construed as if such invalid or unentorceable term, provision
or condition had not been contained therein.

10.15. Counterparts. This Agreement may be executed in any number of

counterparts and by different parties hereto on separate counterparts, each
of which, when so executed and delivered, shall be an original, but all such
counter-parts shall together constitute one and the same instrument.

10.16.

Headings and Use of Terms. The headings and sub-headings contained in
this Agreement are intended to be used for convenience only and do not
constitute part of this Agreement. The use of any gender or the neuter

herein shalt also refer to the other gender or the neuter and the use of the
plural shall also refer to the singular, and vice versa.

10.17.

Further Assurances. The Borrower will, upon demand of the Lender, make,
execute, acknowledge and deliver all such further and supplemental
indentures of mortgage, deeds of trust, mortgages, financing statements,
continuation statements, security agreements and/or any other instruments
and conveyances as may be reasonably requested by the Lender to
effectuate the intention of this Agreement and to provide for the securing

and payment of the principal of and interest on the Note according to the
terms thereof. '

10.18.

Lender's Approval. Wherever prior written approval of Lender is required

under the terms and conditions of this Agreement, Lender hereby agrees to
not unreasonably withhold said approval.

10.19.

Merger and Integration. This Agreement and the attached exhibits and
matters incorporated by reference contain the entire agreement of the
parties hereto with respect to the matters covered and the transactions
contemplated hereby, and no other agreement, statement or promise made
by any party hereto, or by any employee, officet, agent or attorney of any
party hereto, which is not contained herein, shall be valid or binding.

IN WITNESS WHEREQF, the parties hereto have executed or caused to be executed this
Agreement under seal as of the date first above written.

RTFC LOANAG
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BORROWER:

INNOVATIVE COMMUNICATION CORPORATION
By:

Name:

Title:

(SEAL)

Attest:
Secretary

LENDER:

RURAL TELEPHONE FINANCE COOPERATIVE

By:

Assistant Secretary-Treasurer
(SEAL)

Altest:

Assistant Secretary-Treasurer
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EXHIBIT E



Frank E. Vaughan

May 20, 2005

1111 14th Street, NW Suite 400

Washington, DC -
| , Page 1. |

1 IN THE UNITED STATES:  DISTRICT COURT

2 OF;THE VIRGIN;ISLANDS .

3 DIVISION OF ST. THOMAS AND ST. JOHN

4 = = = - — - - —- - ‘:.;.' _____ _....__.x

5 ;;RURAL TELEPHONE FINANCE COOPERATIVE

6 : Plalntlff : =
T V, , _ . c C1v1l Actlon

8 ;zINNOVATIVE COMMUNICATION CORPORATION, : 2004~ Cv—0154

9 i’ Defendant :
10 - - == = - = = == = - = = —l= - - = X
.11 Washington, D.C.
12 Friday, May 20, 2005
13 DepositIon of FRANK E. VAUGHAN, a 30(b) (6)
14 : witness herein, cailed for exeminatien by counsel for
15 Defendant in the above-entitled matter, pursuant to
le - notice,'the witness being duly sworn'by MARY GRACE
17 CASTLEBERRY, a Notary Public in and for the District
18 ,'of Columbia, taken at the offices of Orrick,

19 Herrington & Sutcliffe, 3050 K Street, "N.W., o
20 | Washington, D.C., at 9:20 a.m:, Frlday, May 20, 2005,
21  and the proceedingé being taken down by Stenotype by
22 ' MARY GRACE CASTLEBERRY, RPR, and transcribed under
23 her direction.

Alderson Reporting Company

‘Washington, DC 20005
1-800-FOR-DEPO



Frank E. Vaughan

May 20, 2005
Washington, DC

C

, 1 Q. Well, look at the page immediately
-2 preceding the signature page. That's a three
! 3 footer, right?
4 A. Yes.
-5 Q. Caﬁ you explain to me -5
; 6 through the entire document.
| 7 pages other than the signaty
. 8  footers? ' ;
9 A.  No.
110 Q. Can yo
11 page has a oneAine footer and all the other pages
12 have three-Xine footers?
‘13 A, It could have been prepared by somebody
14 else I don't knéw. There'are nuances to iManage
15 Wat I just -- I don't know and footers is one of
116 them, so I don't know.
17 Q. Isn't it true, sir, that the set of -—-
18 when the set of loan documents was sent to
19 Mr. Prosser on August 23rd by Federal Express, that
20 all of the pages of the loan agreement‘that were sent
21 to him in that package had one-line footers?
22 A. I don't know.
23 Q. And isn't it true that when you received
‘24 the documents back from Mr. Prosser on or before
25

August 27th, all of the locan agreement pages that you

1111 14th Street, NW Suite 400

Alderson Reporting Company
1-800-FOR-DEPO



Frank E. Vaughan

May 20, 2005
Washington, DC
Page 182 %
1 =~ received back from Mr. Prosser had one-line footers, %
2 isn't that correct? %
3 A. :'I don't know. ;
g Q. ~Well, is it correct that at séme point §
-5 o after you’received the loan documents baék from. z
16 Mr. Prossei, you Substituted'the signatuﬁe page that %
-7 he had sighed into an entirely different ‘documgft? ‘
'8 A.  No, I wouldn't have Substitutéd i into a
'9 . document that wasidiffereﬁt, no. You me: a document
10  that he hadn't seen, that there were e -ﬁents changed
11 that I hadn't agreed with Rames, thgf kind of thing?
12 No, absolutely not.
13 Q. The actual physical AQocument, the actual
14 physical paper that Mr. Prol er sent back to you, the
15 signature page from it, fYom that loan agreement that
16 he sent back to you, wy§ taken off of the pages that
17 he had signed, the d#gcument that he had signed, and :
18 attached to an enpirely different set of pages called %
19 loan document? | %
20 K. HIRSH: Objection. |
21 /THE WITNESS: I don't think so because
22 this l1lg4n agreement, the fax marks are consistent
23 acrog/s the top of the prior page and other fax marks.
24 NoZ I just don't think that's true. I think that's !
25 wrong. i

¢

i
D o e = S e e o e ) e e P T T T A 4 T waj
1111 14th Street, NW Suite 400 Alderson Reporting Company

1-800-FOR-DEPO

Washington, DC 20005



Frank E. Vaughan

May 20, 2005
Washington, DC

| Page 197

12 judgment, contain pages that were swapped o

] 21 BY

1 MR. HIRSH: He said he I don't

2  understand the questigne-

3  testimon e iaét hour. ' . :

4 BY MR. RUSKIN: , ’
"5 Q." Is it def testimoﬁy that'you persbnally

6 ; swapped out pages of the 1oan}agreement after |

7 . Mr. Prosser siénedlii? 8

g A. Yes, with his lawyer's consent.

9 Q. So in fadt, those éopies of the loam

10 =~ agreement that are attached to the complaint, the

11 amended complaint and the motion for summary

13 =~ after Mr. Prosser.éigned it,. isn't that

14 MR. HIRSH: He already sai
15 - to look at those exhibits.

he would like

16 THE WITNESS: I didp”t verify --
17 MR. HIRSH: You'

back to -- you're

18 referring to documents ached to pleadings and

19 motions that he alre
20  at.

y said he would have to look

RUSKIN:

o provided copies of the loan agreement

wyer who drafted and filed the complaint?
I did.

Where did you get those copies of the loan

1111 14th Street, NW Suite 400

Alderson Reporting Company Washington, DC 2000
1-800-FOR-DEPO :



Frank E. Vaughan

L

May 20, 2005
Washington, DC
| , Pags 4§
1 that Mr. Prosser signed is identical to the wope in %
2 the loan documents, the four versions of t":loan %
3 documents that Mr. Siegfried asked YO about? %
4 A, We have talked all day-Tong about ‘this %
5 relationship between RTFC ang Prosser and his é
6 companies, where we recg#¥ed things‘post—cloéingr %
7 ,theereceived #hinoz posthclosing. "I have told you E
8 that pages wer# swapped out. Pages were swapped out. ;
9 Q. o the answer would be yes or no, sir? ;
10 I'll peépeat the question if you would like té hear E
A. Go ahead. . E
13 Q. Can you sit here today and tell me that ?
14 each and every word on the physical loan document %
15 that Mr. Prosser signed is identical to the words in Z
16 the loan documents, the four versions of the loan é
17 documents that Mr. Siegfried asked you about? That's %
18 a yes or no question, sir. E
19 A. No. :
k?O Q. Your answef is no?
21 A. Yes. 1
22 Q. As you sit here todays~Tan you absolutely ;
23 swear that Mr. Prosseg ad in front of him, when he %
24 signed his sefsion of the loan agreement, the version E

l2s

T
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IN THE UNITED STATES DISTRICT COURT

OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

RURAL TELEPHONE FINANCE COOPERATIVE,
Plaintiff,

v. Civil Action

INNOVATIVE COMMUNICATION CORPORATION, : 2004-cv-0154
Defendant.

Washington, D.C.

Thursday, May 26, 2005

Deposition of ROBERT A. PARRETT, a

30(b) (6) witness herein, called for examination by

counsel for Defendant in the above~entitled matter,

pursuant to notice, the witness being duly sworn by

MARY GRACE CASTLEBERRY, a Notary Public in and for

the District of Columbia, taken at the offices of
Orrick, Herrington & Sutcliffe; 3050 K Street, N.W.,
Washington, D.C., at 2:00 p.m.,

Thursday, May 26,
2005, and the proceedings being taken down by

Stenotype by MARY GRACE CASTLEBERRY, RPR, and

transcribed under her direction.
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Robert Parrett

May 26, 2005
Washington, DC

PROCEEDINGS
Whereupon,

and

EXAMINATION BY COUNSEL FOR DEFENDANT
"BY MR. HOLT:

P—

Q. Can you state your name for the record,
10 please?
11 A Robert Anthony Parrett. -
12 Q. Mr. Parrett, whére_do you reside?
13 A In Arlington, Virginia.
14 Q And where are you employed?
15 A. '

At the National Rural Utilities
16 Cooperative Finance Corporation.
17 Q.

18 A,

Who actually pays you?

CFC, which is the acronym we use for that
19 organization. |

20 Q. When did you start working for them?
21 A. October of 1991.
22 Q.

And when you came in October of 1991, what
23 was your job?

24 A.
25 Q.

I was a records administrator.

And what does a records administrator do

1111 14th Street, NW Suite 400

Alderson Reporting Company
1-800-FOR-DEPO

‘Washington, DC 200t
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Washington, DC
|
Page 6§
1 at the CFC? :
2 A. Assists with the implementation of the g
3 corporate records policies. That would be filing of r
4 documents, sending of documents off-site, assistance
5 with the.record retention process, which would be
o discarding outdated documents.
Q. And did there come a time that you were
8 . assigned primarily to the RTFC files?
9 A. Not as a records administrator.
10 Q- All right. Tell me, then, what did you do
11 after yON were the records administrator?
12 A. n March of 1996, I transferred to the
13 legal departm&qgt as a legal assistant.
14 Q. At tha{ time, did you start then working
15 directly with RTFC IMNJles?
16 A. Yes.
17 Q. And since MarcINof 1996, have you worked
18 with CFC files as well as RTI files or just
19 exclusively on RTFC?
20 A. Not exclusively. Prima™Mly RTFC and, if I
21 may clarify, as a records administratd I was
22 responsible for working with CFC and RTFONdocuments.
23 By volume, most of those were CFC documents.
24 Q. All right. And when you started woring
25 as a legal assistant, did you have any involvemeni\in
1111 14th Street, NW Suite 4 B Adcrson S hngton, DC 200

1-800-FOR-DEPO
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Washington, DC

1

thickness of the package that she sent out on

Thursday?
A. I don't recall the size of t€ package.

The instruction sheet should give a list of the

1l identify which

documents were sent out.

Q. The instructjen sheet is what?
the instruction sheg

This is

for the borrower?

1
2
3
4
5 contents and from there, we co
6
7
8
9

That's correct.

I take it you weren't at the board meeting
August 23rd when this loan was approved?
A.

Q.

I don't recall if I attended that meeting.

Do you recall having any involvement with

16 the documents after that meeting took place as far as
17 putting them together and sending them out?

18 A. No, I don't recall.

19 Q.

Do you know what was sent out to —- let me
20 rephrase it. Do you have any personal knowledge as

21 to exactly the contents of what was sent to

22 Mr. Prosser on August 23rd after the board meeting?
23 4.

I don't remember what was sent out.

And the documents sent out,

would they be

sets of documents?

1111 14th Street, NW Suite 400

Washington, DC 200¢

Alderson Reporting Company
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May 26, 2005
‘Washington, DC -

1 0. Whén the documents went out to
2 Mr. Prosser, there was supposed to be
3 the complete loan package sent to Prosser, 1s
4 that correct? ,
5 | A. I should cl y that, since I mentioned I
6 don't specificall ecall whether or not I was the
7 one who pre ed them and sent them out, thét it is
8 our st ard practice, unless we had égreed to send
9 thing at a later date. But I, again, don't have
a specific recollection.
Q. " You yourself don't have any'QEZZ;EZJ_-__-"
12 recollection of exactly what was sent to Mr. Prosser
13 after the BAugqust 23rd board meeting?
14 A. That's correct.
i 15 Q. Now, Ms. Reed was asked during her
16 deposition, did you keep an exact photocopy of the
17

loan agreement prior to sending it to Mr. Prosser,

18 and she replied: "No, I didn't." Do you know if

anyone kept an exact photocopy of the loan agreement
20 sent to Mr. Prosser?
21 A.

I don't recall.

(Exhibit No. 226 was

marked for identification.)

Showing you Exhibit Nu this 1is an

Alderson Reporting Company
1-800-FOR-DEPO
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out any new documents to Kevin Rames?

A. I don't remember if I was invo

1

2 fed in that
3 or not.

4

5

Q. Are you aware of the pfeting that the

was having on Monday

I don't recall that.

Do you recall the package coming back from
14 Mr. Prosser?

15 A. No, I don't specifically remember that.

16 Q. Do you recall whether or not you were the
17 one who received the package back from Mr. Prosser?
18 A. No, I don't remember.

19 Q. And do you recall ever looking at the loan
20 documents that Mr. Prosser returned?

21 A. Yes. But I don't recall the specific time
|22 frame when I reviewed those.

23 Q.

Do you recall whether or not you would

24 have reviewed them on August 27th, 28th, 29th?
25 A.

I don't recall the time frame.

1111 14th Street, NW Suite 400

Alderson Reporting Company ‘Washington, DC 200(
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112

13
14
15
16
17
18
19
20

22
23
24
25

tell me whether or not the document that's attached,

21.

Page 43 %
Q. Would it have been before or after the f
loan was funded?
A.

I don't recall whether or not I saw them.
I don't recall when I first saw them and I don't

recall when the loan was funded.

Q. Looking at Exhibit 2005, can you tell me
whether or not that was the actual loan agreement

that Mr. Prosser signed and returned on August 27th,
20017

A. Mr. Prosser's signature appears to be on

the signature page of the loan agreement dated August
27, 2001.

Q. But having made that observation, can you

that is marked as Exhibit 2005, whether or not that
was the actual document sent -- let me rephrase that.
Could you tell me whether or not Exhibit 2005 were

the actual physical documents sent to Mr. Prosser and
signed and returned by him?

A.

This exhibit appears to be a photocopy.

Q. Let me rephrase it. Can you tell me

whether or not Exhibit 2005 is a photocopy of the

exact documents that were sent to Mr. Prosser in Palm

Beach, if you know?

A. I'm sorry, I don't know. I don't actually

1111 14th Steeet, NW Suite 400

Alderson Reporting Company Washington, DC 200
1-800-FOR-DEPO
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" d
Pagedd |
1 recall whether or not I was the one who assisted in |
2 the packaging of the documents and sending them out |
3 so I just don't remember whether or not I was the one ?
4 who handled this at that time. ?
5 Q. Looking at the signature page with
3 Mr. Prosser's signature on it, do you see the footer
7 N the bottom, 19573-22
8 A. Yes.
9 Q What does that footer tell you?
110 A. That's the designation assigned by the
11

document maNagement system and the number 2 indicates
{12 this is a secoNd version,

13 Q. And sONif this is changed, there will be a
14 3 or 4 or 5 after iN\dinstead of a 2?
15 A. Yes. I'm s&ry, if a new version is
16 saved. \
17 Q. Okay. And looki at the preceding page,
18 do you see that?
19 A. Yes.
20 Q. Do you see on here, RTFC WOANAG? Do you
21 see that notation there?
22 A, In the footer, yes.
23 Q. Do you know what that means?
24 A. Yes. It refers to RTFC being the ~~N\going

25 to be doing the lending. LOANAG is an abbreviatiow

7 N R A T PP T SN S

Alderson Reporting Company ‘Washington, DC 200(
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L]

1 A. I don't recall being notified of any

2 corrections to the list.

3 MR. SIEGFRIED: Thank you.

4 further questions.

5 FURTHER EXAMINATION BY COUN FOR DEFENDANT
6 BY MR. HOLT:

7 Q. Do you know i CC ever received

8 schedule 6 prior to ‘ Prosser signing it?

9 A. I don'
10 0.

fou know if schedule 6 was actually in
sent to Mr.

11 the packagg
12

Prosser?

I don't know.

MR. HOLT: No other guestions.

FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFF
BY MR. SIEGFRIED:

14

16 0. - You were not the person responsible for
17 sending the documents to ICC, correct?
18 A,

I do not remember whether or not I did
19 that.

20
21

As I mentioned, we had a new legal assistant
and I don't recall what the division of labor was so

I do not recall specifically sending documents to
22 Mr. Prosser.

2 MR. HOLT: No other questions.
24

on the record because I know we

25

1111 14th Street, NW Suite 400 Alderson Reporting Company ‘Washington, DC 200(
1-800-FOR-DEPO
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NOT FOR PUBLICATION

IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

RURAL TELEFHONE FINANCE COOPERATIVE,

Plaintiff,

Civil No. 2004-154

y
:g }jd 5233{3‘%32____ e m

v.
INNOVATIVE COMMUNICATION CORPORATION, L
el
TR
Defendant. R ?ﬂ
ol )
T
o 0
s
- ___1 & ‘i O
ORDER ro
s
Before the Court is plaintiff Rural Telephone Finance [
i
Cooperative’s (*RTFC’) Motion for Partial Summary Judgment. |
|
summayy judgment is appropriate if "the pleadings, |
i
ie,

depoeitions, answers to interrogatories, and admissions on fi

together with the affidavits, if any, show that there is no i

genuine issue as to any material fact and that the moving party
|

is entitled to a judgment as a matter of law." Fed. R. Civ. P,

56 (¢); see also Hersh v. Allen Products Co., 789% F.2d 230, 232

(3@ cir. 1986). *“[Alt the summary judgment stage the judge‘s%

]
function is not himself to weigh the evidence and determine the

truth of the matter but to determine whether there is a genuine
i
(

issue for trial.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242,

249 (1986).

EXHIBIT

F
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RTFC v. ICC

Civil No. 2004-154
Order

Page 2

The movant has the initial burden of showing there are no
“genuine issues of material fact,” but once this burden is metiit

shifts to the non-moving party to establish specific facts i

|
'

showing there is a genuine issue for trial. Gans v. Mundy, 7@2
F.2d 338, 342 (3rd Cir. 1985). “([Tlhere is no issue for triaﬂ
unless there is sufficient evidence favoring the non-moving pirty
for a jury to return a verdict for that party.” Anderson, 4771

U.S. at 249. In making this determination, this Court draws éll

¢

reasonable inferences in favor of the non-moving party. See Bd,

of Educ. v. Earls, 536 U.S. 822, 850 (2002).? |

The Court finds that there are genuine issues of material

facts in this matter and that RTFC has failed to meet its 5
i
. . . Co s l
burden.? Accordingly, the premises considered, it is hereby

|

|
|
! In addition tc the requirements set forth in Federal Ryle
of Civil Procedure 56 and the relevant case law, movants must
also comply with Local Rule 56.1: :
Each dispositive motion shall be accompanied by a notice 'of
motion, brief, affidavits and/or other supporting '
documentation, including a statement of the material facta
about which the movant contends there is no genuine issuég,
with specific references to partvs of the record relied on to

support the motion and each paragraph of the statement of
material facts. !
? For example, each of RTFC's claima is dependant on the
existence of a specific loan document, which outlines the :
obligarions of ICC as a borrower and what constitutes a default,
While the loan transaction is not in dispute, the parties dispute

the very document that RTFC claims reduced the loan transactlon
and ICC’s obligation to a writing.



Dec-20-7005 06:28 From=DISTRICT COURT OF THE Vi 13407741203 T-014  P.003/003

F-021

RTFC v. ICC i
Ccivil No. 2004-154 :
Order
Page 3

ORDERED that RTFC’s motion for partial summary judgment ﬂs

DENIED.

Dated: December 29, 2005 - ’ )

|

i
CURTIS V. GOMEZ !-

|

{

District Judge
ATTEST:

WILFREDO F., MORALES
Clexk of the Court

‘Byrzstildffdb',é2L644£4$¢*‘~/ ?

y Deputy Zierk

]
Copy : V/hon. Geoffrey W. Barnard !

ry:laryl Dodson, ESd. - Via Fax: 777-5498
'd Joel Holt, EBgQ. , Via Fax:773-8677

ﬁ%A;q/;'{ /Lydia Trotman E

¥ Carol C. Jackson i
W, %Olga gchneider

Kendra Nielsam
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA ,
ALEXANDRIA DIVISION )

RURAL TELEPHONE FINANCE COOPERATIVE, )
2201 Cooperative Way )
Herndon, Virginia 20171-3025 )
)
Plaintiff, ) ) e
) Civ. Action No. /.0Y/( V&3 3(mkes)
VS, )
)
INNOVATIVE COMMUNICATION )
CORPORATION, )
Bjerget House )
55-58 Hill Street )
St. Croix, U.S. Virgin Islands )
)
Defendant.
COMPLAINT

Plaintiff Rural Telephone Finance Cooperative (“RTFC” or “Lender”), by its
counsel, hereby states its Complaint against defendant Innovative Communication Corporation
(“ICC” or “Borrower”) to recover sums due and owing under loan agreements and related

documents and for declaratory relief pursuant to 28 U.S.C. § 2201-02 as follows:

THE PARTIES

1. Plaintiff RTFC is a cooperative, nonprofit, membership corporation organized
under the laws of the State of South Dakota with its principal place of business in Herndon,
Virginia.

2. Defendant (“ICC”) 1s a corporation organized under the laws of the United States

Virgin Islands with its principal place of business in Sunny Isle, St. Croix, United States Virgin

[slands.
EXHIBIT

tabbies

G




JURISDICTION AND VENUE

3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 as RTFC
and ICC are of diverse citizenship and the amount in controversy exceeds $75,000.00, exclusive
of interest and costs, and pursuant to 28 U.S.C. § 2201 as the relief sought is, in part, a

declaratory judgment declaring the rights of the parties.
4, In the contract at issue here, ICC, as the Borrower, agreed as follows:

Borrower submits to the nonexclusive jurisdiction of the United
States courts located in Virginia . . . for purpose of all legal
proceedings arising out of or relating to this Agreement or the
transactions contemplated hereby. Borrower irrevocably waives,
to the fullest extent permitted by applicable law, any objection that
it may now or hereafter have to the establishing of venue of any
such proceeding brought in such a court and any claim that any
such proceeding has been brought in an inconvenient forum.

5. Accordingly, this Court has personal jurisdiction over ICC because ICC
contractually agreed to submit to jurisdiction in this judicial district. In addition, this Court has
personal jurisdiction over ICC because the claims arise from ICC’s transaction of business in this
Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(1); and the claims arise from ICC’s

contracting in this Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(2).

6. Venue is appropriate in this Court pursuant to 28 U.S.C. § 1391(a)(2) and because
the ICC has expressly agreed to venue in this Court. Venue is appropriate in this Division

pursuant to Local Rule 3(c).

FACTUAL BACKGROUND

7. RTFC was incorporated as a cooperative, nonprofit, membership corporation in

1987 and is in the business of providing, securing and arranging financing for its rural




telecommunications cooperative members and their affiliates. RTFC has over 500 rural

telecommunications cooperative members.

8. ICC conducts business primarily to acquire, construct, erect, improve, maintain
and operate the facilities for, and to engage in the business of furnishing telephone and other
communication services and facilities in and around the Caribbean, including in the United

States Virgin Islands.

9. ICC is the parent company of Virgin Islands Telephone Corporation (“Vitelco™), a
corporation organized under the laws of the United States Virgin Islands with its principal place

of business in Charlotte Amalie, St. Thomas, United States Virgin Islands.

10.  Vitelco is the incumbent local exchange carrier in the United States Virgin Islands
and provides local fixed wireline telephone services there. Under the 1996 Telecommunications

Act, Vitelco qualifies as a rural telephone carrier.

11. Vitelco, as a member of the RTFC, and ICC, as Vitelco’s parent, are eligible to

borrow money from RTFC and, since 1987, have borrowed money from RTFC.

12 Between 1987 and 2000, RTFC made 15 separate loans to ICC totaling in excess

of $500 million.

13.  On August 27, 2001, RTFC and ICC signed a loan agreement (the “Loan
Agreement”), a promissory note (the “Secured Promissory Note”) and other related documents to
document a loan (the “Loan”) from RTFC to ICC in the amount of $169,291,578. A copy of the
Loan Agreement is attached hereto as Exhibit A. At the time the Loan was made, ICC had 15
prior, outstanding loans with RTFC in the amount of approximately $507,417,573 (the “Prior

Loans”). ICC’s outstanding indebtedness to RTFC exceeds $550 million.




14. As security for the Prior Loans and as security under the Loan Agreement, RTFC
required, among other things, that ICC pledge all of the common stock and preferred stock of

ICC and its subsidiaries, including all of the common stock of Vitelco.

15. The Loan Agreement includes a number of agreements and covenants by ICC for
the economic protection of RTFC and its secured interest in ICC’s assets, including the Vitelco
common stock. This action arises as a result of ICC’s failure to make a mandatory prepayment
pursuant to Section 2.4.2.1 of the Loan Agreement and as a result of a dispute between RTFC
and ICC as to whether ICC has breached the negative covenants contained in Sections 7.2.5 and

7.2.6 of the Loan Agreement.

16.  RTFC seeks in this action a judgment against ICC in the amount of the mandatory
prepayment required by Section 2.4.2.1in the amount of $81,859,500, together with interest,
costs and attorneys’ fees. RTFC also seeks a declaration (a) that ICC has breached its
contractual obligations pursuant to Sections 7.2.5, and/or 7.2.6; (b) that those provisions are valid
and enforceable; (c) that those breaches are Events of Default under the Loan Agreement and (d)
that RTFC, as a result of the Events of Default, is entitled to exercise its rights and remedies
under the Loan Agreement and related documents, if the breaches are not cured by ICC within

thirty days of notice of the Event of Default

CAUSES OF ACTION

Count 1 — RTFC?’s Claim for Payment Pursuant to
Section 2.4.2.1 of the Loan Agreement

7. Paragraphs 1 through 16 are incorporated herein by reference as if restated here in

full.




18. Section 2.4.2 of the Loan Agreement requires ICC, as the Borrower, to make

mandatory prepayments of the loan when ICC or its subsidiaries receives funds from certain

financing activities, specifically:

2.4. Prepayment. Borrower may make voluntary prepayment
and must make mandatory prepayments according to the terms and
conditions set forth herein.

* * *

2.4.2. Mandatory Prepayments.

2.4.2.1. In the event that, and on each occasion on
which, any Net Cash Proceeds are received by or on behalf
of the Borrower or any Subsidiary, the Borrower shall,
within three Business Days after such Net Cash Proceeds
are received, prepay the Loans in an aggregate amount
equal to such Net Cash Proceeds.

¥

19. Section 1 of the Loan Agreement, “Construction and Definitions of Terms,’

defines “Net Cash Proceeds” as follows:

“Net Cash Proceeds” means, as applicable... (b) with respect to
any offering of capital stock or issuance of debt, the gross cash
proceeds received by the Borrower, or any of its Subsidiaries,
therefrom less all reasonable legal, underwriting and other fees and
expenses actually incurred in connection therewith.

20.  Vitelco is a “‘Subsidiary” of ICC under the construction and definitions of terms in

the Loan Agreement.

21. During February 2004, Vitelco sold 85,000 shares of preferred stock (the
“Preferred Stock™), with a par value of $1,000, for net proceeds of $81,859,500. The allegations
contained in the Complaint concerning Vitelco’s sale of Preferred Stock are pleaded upon
information and belief based upon the disclosures in the audited Consolidated Financial
Statements for the years ended December 31, 2003 and 2002 of Innovative Communication

Corporation and Subsidiaries (the “ICC 2003 Financial Statements™).




22.  RTFC first learned of the Preferred Stock sale by Vitelco in late April 2004 when

it received a copy of the ICC 2003 Financial Statements.

23. Pursuant to Section 1 of the Loan Agreement, the sum of $81,859,500 constitutes

“Net Cash Proceeds.”

24.  Pursuant to Section 2.4.2.1, ICC was obligated to make a mandatory prepayment
to RTFC within three business days of the completion of the offering of Preferred Stock by
Vitelco in an amount equal to the aggregate amount of the Net Proceeds received by Vitelco,
namely, $81,859,500. The offering was completed more than three months ago, but ICC, despite
demand, has not made the mandatory prepayment required by Section 2.4.2.1 of the Loan

Agreement.
25.  Section 9.3 of the Loan Agreement provides as follows:

9.3 Costs and Expenses. Borrower agrees to pay and to be
liable for any and all reasonable expenses, including attorneys’
fees and court costs, incurred by the Lender in exercising or
enforcing any of its rights hereunder or under the Other
Agreements, together with interest thereon at the rate and
determined in the manner provided in the Mortgage. . . .

26.  Accordingly, RTFC seeks a judgment against ICC for $81,859,500, plus interest
thereon and RTFC’s attorneys’ fees, costs and expenses pursuant to Section 9.3 of the Loan

Agreement.

Count 2 — RTFC’s Claim for a Declaratory Judgment
Concerning Sections 7.2.5 and 7.2.6 of the I.oan Agreement

27.  Paragraphs 1 through 26 are incorporated herein by reference as if restated here in

full.
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28. Section 7.2 of the Loan Agreement contains certain negative covenants imposed
upon ICC, specifically:

7. NEGATIVE COVENANTS

* * *

7.2. Consent. Borrower covenants and agrees with the Lender
that Borrower, and its Subsidiaries, will not, directly or indirectly,
without the prior written consent of the Lender do any of the
following. . . .

* *® *

7.2.5. Declare or pay any dividends or make any other
distribution to its members with respect to its ownership or
membership interests; (ii) purchase or redeem or retire any
of its ownership or membership interests. . . .

7.2.6. Permit any Subsidiary to enter into any agreement
that would impair said Subsidiary’s ability to pay dividends
or distributions to Borrower.

29.  The Loan Agreement defines certain events as “Event[s] of Default.” Section 8.3
of the Loan Agreement provides that a breach by ICC of any of its covenants in the Loan

Agreement is an Event of Default, specifically:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an “Event of
Default”.

* * *

8.3.  Other Covenants. Failure of Borrower to observe or
perform any warranty, covenant or condition to be
observed or performed by Borrower under this Agreement
or any of the Other Agreements. . . .

30.  Upon the occurrence of an Event of Default, the Loan Agreement and the related
documents, including but not limited to Section 9 of the Loan Agreement, provide RTFC certain
rights and remedies. Those rights and remedies include, but are not limited to, declaring that all

unpaid principal, all accrued and unpaid interest thereon and any other obligations under the




Loan and the Prior Loans are immediately due and payable, refusing to advance further funds to

ICC and exercising its rights and remedies with respect to the collateral.

31.  With respect to Events of Default under Section 8.3, RTFC’s exercise of its rights
and remedies is subject to “thirty (30) days prior written notice to the Borrower during which

time the Borrower shall have the opportunity to cure said Event of Default. . . .”

32. Upon information and belief based on the ICC 2003 Financial Statements,
Vitelco’s Preferred Stock receive an annual dividend (cumulative) of 10 percent computed based

upon the par value (which is $1,000 per share), payable quarterly in arrears.

33. To the extent that ICC, without RTFC’s consent, permits its Subsidiary, Vitelco,
to declare or pay any dividends with respect to the Preferred Stock, ICC has breached the
negative covenant contained in Section 7.2.5. If not cured within thirty days of notice of the

breach, that breach will be an Event of Default under Section 8.3.

34. Even if Vitelco does not declare or pay dividends with respect to the Preferred

Stock, the issuance of the Preferred Stock still violates Section 7.2.6 of the Loan Agreement.

35.  Upon information and belief based upon the ICC 2003 Financial Statements,
Vitelco may not pay dividends on its common shares (which are pledged as collateral by ICC to
RTFC) if the dividends to the Preferred Stock are in arrears (not declared and paid quarterly)
unless holders of more than two-thirds of the Preferred Stock approve such payments with
respect to the common stock. Thus, the holders of Vitelco’s Preferred Stock have the right to
prevent the payment of dividends to ICC on Vitelcq’s common stock (if dividends on the
Preferred Stock have not been paid). Those common stock dividends are in turn an important

source of funds for ICC’s payments of its obligations to RTFC.
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36. RTFC did not consent to ICC or its subsidiaries incurring dividend obligations to
other parties, did not consent to ICC or its subsidiaries impairing Vitelco’s ability to pay
dividends to ICC with respect to the pledged common stock, and did not consent to ICC’s breach

of the negative covenants contained in Sections 7.2.5 and 7.2.6.

37.  An actual controversy exists between RTFC and ICC relating to ICC’s obligations
under Sections 7.2.5 and 7.2.6. RTFC contends that Sections 7.2.5 and 7.2.6 are valid and
enforceable, that ICC has breached its obligations under one or both of those sections; that ICC’s
breach of the negative covenants in Section 7.2 is an Event of Default under Section 8.3; and that
RTFC is therefore entitled to exercise its rights and remedies under the Loan Agreement and
related documents, including, but not limited to, that RTFC may declare all unpaid principal, all
accrued and unpaid interest thereon and any other obligations under the Loan and the Prior
Loans to be immediately due and payable, may refuse to advance further funds to ICC and may
exercise its rights and remedies with respect to the collateral, if the breaches are not cured by
ICC within thirty days of notice of the Event of Default. Counsel for ICC has informed counsel

for RTFC that it contends that there has been no Event of Default,

38.  Accordingly, RTFC seeks judgment declaring (a) that Sections 7.2.5 and 7.2.6 are
valid and enforceable; (b) that ICC has breached its negative covenants under either or both of
Sections 7.2.5 and 7.2.6; (c) that ICC’s breach of one or both of these sections is an Event of
Default under Section 8.3; and (d) that RTFC is entitled to exercise its rights and remedies under
the Loan Agreement and related documents, including, but not limited to, that RTFC may
declare all unpaid principal, all accrued and unpaid interest thereon and any other obligations

under the Loan and the Prior Loans to be immediately due and payable, may refuse to advance




further funds to ICC and may eXercise its rights and remedies with respect to the collateral, if the

breaches are not cured by ICC within thirty days of notice of the Event of Default.

39.  RTFC further seeks judgment against ICC for its attorneys’ fees, costs and

expenses pursuant to Section 9.3 of the Loan Agreement.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

(D

0))

On the First Count of this Complaint, for judgment against ICC
for $81,859,500, plus interest thereon pursuant to Section 9.3 of
the Loan Agreement;

On the Second Count of this Complaint, for judgment declaring
(a) that Sections 7.2.5 and 7.2.6 are valid and enforceable; (b) that
ICC has breached its negative covenants under either or both of
Sections 7.2.5 and 7.2.6; (c) that ICC’s breach of one or both of
these sections is an Event of Default under Section 8.3; and (d) that
RTFC is entitled to exercise its rights and remedies under the Loan
Agreement and related documents, including, but not limited to,
that RTFC may declare all unpaid principal, all accrued and unpaid
interest thereon and any other obligations under the Loan and the
Prior Loans to be immediately due and payable, may refuse to
advance further funds to ICC and may exercise its rights and
remedies with respect to the collateral, if the breaches are not cured
by ICC within thirty days of notice of the Event of Default.

10
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(3)  Forjudgment against ICC for reasonable costs, expenses and
attorney’s fees pursuant to Section 9.3 of the Loan Agreement in
an amount to be determined at trial.

Respectfully submitted,
Rural Telephone Finance Cooperative

By Counsel

—

Ger%’i%iﬁ e (VSB #396604)
The eitV'& Priest LLP

701 Pennsylvania Avenue, N.W.
8" Floor

Washington, D.C. 20004-2608

(202) 508-4332

Of Counsel:

Michael Evan Jaffe

Thelen Reid & Priest LLP

701 Pennsylvania Avenue, N.W,
Washington, D.C. 20004

(202) 508-4215

and

Jonathan D. Siegfried
Jonathan E. Polonsky
Noel Garcia

Thelen Reid & Priest LLP
875 Third Avenue

New York, NY 10022
(212) 603-2000
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SETTLEMENT AGREEMENT = - . "',

. ‘rhe undersigned parties, 'VITBLCO',

a-m, RTFC,
VITELCOM and the Virgin Islands Public Services Comission,

desiring to resolve and settle various pendiug civi,l aotxons, .-

administrative proceedings and appeals, stipulate and ‘agree
as follows: _ W

L
-

1. RATES

a. VITELCO agrees to reduce rates ior a:egulated local .

service, retroactive to January .1..- _1988,- ‘and

consequently to return to ‘ra_:tei:aiyéfs as .présprihéd
below, $800,000.00 associated éx(:n' the caléndar

year 1988. This $800 990, 00 will be "booked by
VITEICO in 1988 into the appropriate liabili.ty
account and will be amortized to S.ncom over a

three year period. A negative surchaxge associated

with the three year amorti:ation bf. ;800,00&) 00
will be implemented ag of Jnnuaﬁ 1. 1989. '!.'M.s
negative surcharge will have -an. annu]. value ot
$267,000.00 and will be pri.ced out :based upOn--
average 1988 access lines, but a. one t:lJne m:e:dit

will be given for the period of Januhty 1, 31989, to S

the d&ate rates are implemented through thi.s

agreement. . ) ;_: - ._=, _';-j
b. YITEICO will implement a pemanent base r
’ reduction of $1.1 million dollars e:fect_:lve_ ;_Iqxi

H

EXHIBIT

i, 1989. A one time credit will be ‘given fpr‘;_

ve
v o
"y . .

Def-ICC Dep Ex 0278/1

RTFC 109281



From: Nancy Clark 340-774-6543 To: Joel H. Holt Esq. Date: 2/27/2006 Time: 11:41:32 AM Page 1 of 1

AMI

AMERICAN MEDIATION INSTITUTE
SPECIALISTS IN DISPUTE RESOLUTION
P.0. BOX 6832
ST. THOMAS, U.S. VIRGIN ISLANDS 00804
PHONE: (340) 777-9500

FAX: (340) 774-6543
VIA FACSIMILE ONLY

February 27, 2006

TO:  Gregory H. Hodges, Esq.
Joel H. Holt, Esq.
Denise Francois, Esq.
Andrew L. Capdeville, Esq.

FM: Nancy Clark

RE:  Anton Felton and June Felton v. Scott W. Elkins and Tamimy Ton Elkins

Scott W. Elkins v. Marty Beechler, Islandia Real Estate, Inc.

Civil No. 2003/68
This will confirm that the mediation of the above matter on Tuesday,
February 28, 2006 at 11:00 A.M. with Andrew L. Capdeville, Esq. as the
Mediator is CANCELLED.

We will contact counsel re alternate availability during the week of March
20, 2006.



SETTLEMENT AGREEMENT
‘Page 13 of 20

VITELCO's convenience, to begﬁf dltéqééib‘né “
relating to the appropriate unbpndung of the
ingide wire tariff.

7. ITEMS RELATED T0 DOCKET 301

a.

The Cowmiszion agrees ‘to approve the uale of

VITELCO stock from ITT to M.'ll upon appraprlato
satisfaction of the fo].lowing conditions which the

parties agree to undertalre aa pa::t ot thiu -
agreement within thirty (30)° days-j S P 1
1.

VIYELCO's guarantee of 344.1 million of debt

from KIFC by ATN shall be remved.

2. The wortgages and UCC “1iens on’ vxm.co's

property shall be used aa collatetal “only for

VITELCO'S direct debt and shall not guhrantee
$44.4 willion of debt taken on by m The
underlying documents shall - be . mnded
accordingly. It is aqreed that nqthing
contained herein shall preclude. m e VI‘!EDDOH.
or any other ATN subsidinﬂeh qr uﬂmtea .

other than VITELCO, from grnntinq mor;tgages ‘or .

UCC liens to R‘ch to fnrther 'secnx:e the m

loan so long as the assets bo be‘ nort:gageck aa:e .
the bona fide separate - property ot M‘N..' )

VITELCOH, or such other A'm uuhsidinrles or.'

affilistes, apd do not represent assets of .

VITELCO transferred to VITEIQOM, ATN ox su.chv

RTFC 109293

Def-ICC Dep Ex 0278/13
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other ATN subsidiaries or affiliates, without
the Cormission's speciflc approval.

The loan agreements and financing documents
between RTFC, VITELCO and ATN shall be amended
to reflect that eaxrnings anﬁ performance tests
such as the Times Interest Parned Ratioc (TIER)
and Debt Bervice Coverage Test 0SC) with
regard to loans made .to'VITELCO will be based -
upon VITELCO's earnings and vimmo'c debt
alone and will not ’ S.ncoxporate the debt-
service related to the ;44.4 million borrowed
by ATN. The Commigsion recognizes VITELCO's
RIFC debt and xelated mortgage and loan
agreement obligations as val.:h.S and binding
obligations of VITELCO and v.'l.J.:L' recognize the

debt in future rate making progeedings as a
valid element of capital,

. ATN, VITELCO and RYPC represent that presently

all VITELCO's issued and. outstanding stock is
pledged to RTFC as collateral ‘for ATN's loan.
RTFC agrees that sghould defaglt in tt;at:. loan
occur resulting in seizure of or foreclosure
upon that VITELCO stock, any propoéed sale of
such stock shall f£irst be submitted to the
Coumission for approval bhefore consummation ’

vhich approval shall not be unre-asonnblyv.

RTFC 109294

Def-ICC Dep Ex 0278/14



SETTLEMENT AGREEMENT
. Page 15 of 20

withheld 4f the proposed . shle will rot

advergely affect VITE'I:»_CO‘S .'op;:a_tions or
y rateg. Provided this condition 15"»«1:; it is
understood and agreed that 1n the eVent ot an .
ATK loan default RTFC may to:ec.‘wse ite lien
or pledge upon VITELCO" atock m and ‘VI'IEDCD
agree that if in the future my vxmwo stock
is to be used as collateml ox secm:.f.ty for -
any debt or obhqa.tion, the sm unde:‘takinq )
hereinabove given by - R'H‘t: wlll be requi.red
from the prospective cred.ltor prior to

creating or imposing ax;y lien or pledqe of
VITELCO stock. ‘ )

5. VITELCO'g Iinvestwent in {:he Subordinated

shal.l ba reduced
from $10.4 million to $6 0 nillitm. e

Capital Certificates (scC)’

VITELCO must demonstrata !:o the sntisfaction
of the Commission that i.t has attui:ned an

equity ratio of fi.:teen peroent: (IS\) by.

December 31, 1988 and twenty ﬁ.ve (25%) by .

December 31, 1989. ‘The neasurement of the

equity xatio will be detemined By the
proportion of equity in vmzmo's cap!.tal.' '
structure after reflecl:ing the appropri.ate .

dividends payment, if any,’ for VITBLOO 3 '
operations for the year 1983 and 1989. Ittv N

RTFC 109295

Def-1CC Dep Ex 0278/15
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' DR IMEIIENL AURERMENT : _ '

_"regulatory asset”

addition, VITELCO's books must reflect the

appropriate treatment for such items as the

as agreed to- 3n this

stipulation as well as the reduction in the
scc. v

VITELCO and ATN agree that transfer -of

ownexship of a cumulative 51t or greater share
of ATN stock from the current v.:ngrnexs Will not
take pi.ace without the cOmission's. ?-ri,or
approval. ‘
series of transfers of shares to- the same or
directly affiliated persons or entities shall
ba considered on a cumulative basis, and if

the total interest so transferred eguals or
exceeds 51\,

req;uired.

Commission approval shall be

VITEICO and ATH agree that. any’ -additional
financing (i.e, any ﬁ.nanciaq_ not now ina plice
and disclosed to the Commissicn) undertaken by
ATN shall 3in no way 'reqni'::-é ' Vlrm ta
guarantea or collateralize cuch financing or
any part thereof, md' shall in-no way 1mpa:ct
on VITELCO'S - access to financial markets,

without the Commission's prior apprm‘rai. i\ny

such purported guarantees or ‘collateralization

shall be vold.

.-

.- B

For purposes of this paragraph, a-

RTFC 109296

Def-ICC Dep Ex 0278/16
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VITELCO and ATN agree that. VITELCO . $hall

employ for at least two '12)"'years, as

3 Executive Vice President -‘for Regulatory

Affairs, an individual with at leaert ﬂve (5) .
years experience as vice president. pres:ldant

or chief executive of a x:equlatad telephoua
utility not muer

indi.vmual

thnn VI'REIAZO Such
‘should be prtﬁid&d ‘*the noml .
latitude of an ofﬂcar responsible tor 'tha dn:{

to day affairs of mnaging the telephone

utility's regulatoxy - rights ) ,' . and

:esponsi.ba,li.tzes . .

Providing that VITELCO, ATH, RII:‘C aud vum.cou are .
in compliance with the terms of thl.s st.ipulati.on,
the Coumission agrees that atviaeu&s _fm VITELCO
to ATH will be permitted in -amounts. r¢qu1.red to
satisfy ATN's debt segvige: requlrmnt‘. to a'rrc.
This is not a guarantee that rates vd.ll ba ﬁ.xed to
agsure coverage; only that such paypents ean be.-
wade ${f funds are available after n.tisfactl.on “of .
VITELCO's responsibilities &s a public uti.lit_y! and
as prescribed herein, A

8,

SETTLEMENT OF OUTSTARDING PROCEEDIHGS

This settlement supercedes and would dispoqe of Dbckets.

301, 314, and 316, ana all related civil acti.ons,_ .

including all outstanding orders - related . _tq those
RTFC 109297

Del-ICC Dep Ex 0278/17
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5.

DATED: ﬂ/? . 1989

NELOGHT . Lo

shall be returned to ATN and.shall no¢ become

a part of the public record. _‘It' the patters’

do affect VITELCO they .s‘h:all_‘ be ‘referred to
the Commission. L

.
L4

A copy of VITELCO's a.unnal audit :eport, no

R

less than promptly after it i.s f.prmally

received by VITELCO's mnagement.

‘A copy of VITELCO annual " report. hfomtion .

presented to the extent availahle in the

format that was previously cmpil.ed fcu.- the

company's form M. This infomation should be
provided together with .the c'ompany 3 annual
audit report. S

A monthly sumary of all payments made by
VITELCO to any affiliated éonpany.‘ individual

or interest. 1In additidn, a11 inco;ne and

receipts from affiliated i.nterests sliould be
listed.

Virgin Islands 'relep o t::ar'pora'l:.lot;'
"“wI CoY . g )

//J//

/I/'” Netwo no "*-
Ay

DATED: j/f‘? . 1989 W A

.,i/ /i(’, one Finance’ Cmperative

nam:ﬁ_-egg_l_?_, 1989  By: 4.51._! 4 (. W@

RTFC 109299
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son CBETILGAENT ALHEERERY. o,

) ) . e " . e, ,"r.'.,,. A
SN raqe e 20 T T AT e T L e
.'I v, ) . b v . o .
' 4% ¢
DATED: ‘//’7 . 1989
DATED: ZZ’Z ¢« 1989
. H
!
’ \
7 »

RTFC 109300

Def-ICC Dep Ex 0278/20



EXHIBIT I



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

RURAL TELEPHONE FINANCE COOPERATIVE, )
2201 Cooperative Way )
Herndon, Virginia 20171-3025 )
)
Plaintiff, )

) Civ. Action No. 1:04CV633

) (CMH/BRP)
vs. )
)
INNOVATIVE COMMUNICATION )]
CORPORATION, )
Bjerget House )
56-58 Hill Street )
P.O. Box 1730 )
Christiansted, St. Croix, )
U.S. Virgin Islands 00821-1730 )
)
Defendant. )
AMENDED COMPLAINT

Plaintiff Rural Telephone Finance Cooperative (“RTFC” or “Lender”), by its
counsel, hereby statcs its Amended Complaint against defendant Innovative Communication
Corporation (“ICC” or “Borrower™) to recover sums due and owing under loan agreements and

related documents and for declaratory relief pursuant to 28 U.S.C. § 2201-02 as folldws:

THE PARTIES

1. Plaintiff RTFC is a cooperative, nonprofit, membership corporation organized

under the laws of the State of South Dakota with its principal place of business in Herndon,

Virginia.

tabbies”
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2. Defendant ICC is a corporation organized under the laws of the United States
Virgin Islands with its principal place of business in Sunny Isle, St. Croix, United States Virgin
Islands.

JURISDICTION AND VENUE

3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 as RTFC
and ICC are of diverse citizenship and the amount in controversy exceeds $75,000.00, exclusive
of interest and costs, and pursuant to 28 U.S.C. § 2201 as the relief sought is, in part, a
declaratory judgment declaring the rights of the parties.

4. In the contract at issue here, ICC, as Borrower, agreed as follows:

[ICC] hereby submits to the nonexclusive jurisdiction of the
United States courts located in Virginia . . . for purpose of all legal
proceedings arising out of or relating to this Agreement or the
transactions contemplated hereby. [ICC] irrevocably waives, to
the fullest extent permitted by applicable law, any objection that it
may now or hereafter have to the establishing of venue of any such

proceeding brought in such a court and any claim that any such
proceeding has been brought in an inconvenient forum.

5. Accordingly, this Court has personal jurisdiction over ICC because ICC
contractually agreed to submit to jurisdiction i this judicial district. In addition, this Court has
personal jurisdiction over ICC because the claims arise from ICC’s transaction of business in this
Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(1), and the claims arise from ICC’s
contracting in this Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(2).

6. Venue is approprtate in this Court pursuant to 28 U.S.C. § 1391(a)(2) and because
ICC has expressly agreed to venue in this Court. Venue is appropriate in this Division pursuant

to Local Rule 3(c).



THE LOAN DOCUMENTS

7. RTFC was incorporated as a cooperative, nonprofit, membership corporation in
1987 and is in the business of providing, securing and arranging financing for its rural
telecommunications members and their affiliates. RTFC has over 500 rural telecommunications
members.

8. ICC conducts business primarily to acquire, construct, erect, improve, maintain
and operaic the facilities for, and to engage in the business of furnishing telephone and other
communication services and facilities in and around the Caribbean, including the United States
Virgin Islands.

9. ICC is the parent company of Virgin Islands Telephone Corporation (“Vitelco”), a
corporation organized under the laws of the United States Virgin Islands with its principal place
of business in Charlotte Amalie, St. Thomas, United States Virgin Islands.

10.  Vitelco is the incumbent local exchange carrier in the United States Virgin Islands
and provides local fixed wireline telephone services there. Under the 1996 Telecommunications
Act, Vitelco qualifies as a rural telephone carrier.

11. Vitelco, as a member of RTFC, and ICC, as Vitelco’s parent, are eligible to
borrow money from RTFC and, since 1987, have borrowed money from RTFC,

12. Between 1987 and 2000, RTFC made 15 separate loans to ICC totaling in excess
of $500 million.

13.  On August 27, 2001, RTFC and ICC signed a loan agreement, as amended by that
certain First Amendment to Loan Agreement dated April 4, 2003 (the “Loan Agreement”), a
promissory note (the “Secured Promissory Note™) and other related documents to document a

loan (the “Loan™) from RTFC to ICC in the amount of $169,291,578. A copy of the Loan



Agreement is attached hereto as Exhibit A. At the time the Loan was made, ICC had 15 prior,
outstanding loans with RTFC in the amount of approximately $507,417,573 (the “Prior Loans").
Pursuant to the terms and conditions of Section 9.1 of the Loan Agreement, RTFC may, upon the
occurrence of an Event of Default under the Loan Agreement, declare all unpaid principal, all
accrued and unpaid interest, and all other obligations outstanding on the Loan and Prior Loans
due and payable. ICC’s outstanding principal indebtedness to RTFC under the Loan and Prior
Loans presently exceeds $550 million.

® THE DEFAULTS

A. ICC Is In Default Of Its Obligation To
Make A Mandatory Prepavment To RTFC

14. Section 2.4.2 of the Loan Agreement requires ICC, as Borrower, to make
Mandatory Prepayments, as defined in the Loan Agreement, when ICC or its subsidiaries
receives funds from certain financing activities. Specifically, Section 2.4.2 of the Loan
Agreement provides, in relevant part:

2.4, Prepayment. {ICC] may make voluntary prepayments and

must make mandatory prepayments according to the terms and
conditions set forth herein.

* * *

2.4.2. Mandatory Prepayments.

2.4.2.1. Inthe event that, and on each occasion on which,
any Net Cash Proceeds are received by or on behalf of
[ICC] or any Subsidiary, {ICC] shall, within three Business
Days after such Net Cash Proceeds are received, prepay the
Loans in an aggregate amount equal to such Net Cash
Proceeds.

?

15.  Section 1 of the Loan Agreement, “Construction and Definition of Terms,’

defines “Net Cash Proceeds” as follows:



“Net Cash Proceeds™ means, as applicable... (b) with respect to
any offering of capital stock or issuance of debt, the gross cash
proceeds received by [ICC], or any of its Subsidiaries, therefrom
less all reasonable legal, underwriting and other fees and expenses
actually incurred in connection therewith.

16,  Vitelco is a “Subsidiary” of ICC under the construction and definition of terms
contained in Section 1 of the Loan Agreement.

17.  During February 2004, Vitelco issued and sold 85,000 shares of preferred stock
(the “Vitelco Preferred Stock™), with a par value of $1,000, for net proceeds of $81,859,500.
The aliégations contained heréin conceming Viteﬁo’s sale of Vitelco i’re.f'errcd Stock are
pleaded upon information and belief based upon the disclosures in the audited Consolidated
Financial Statements for the years ended December 31, 2003 and 2002 of Innovative
Communication Corporation and Subsidiarics (the “ICC 2003 Financial Statements”).

18.  RTFC first learned of the Vitelco Preferred Stock sale in late April 2004, when it
received a copy of the ICC 2003 Financial Statements.

19. Pursuant to Section 2.4.2.1 of the Loan Agreement, ICC was obligated to make a
Mandatory Prepayment to RTFC within three business days of the completion of the offering of
the Vitelco Preferred Stock in an aggregate amount equal to the Net Cash Proceeds received by
Vitelco, namely, $81,859,500. ICC failed to make such Mandatory Prepayment.

20.  Section 8.2 of the Loan Agreement provides in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or

more of the following events shall constitute an “Event of
Default.”

¥ * *

8.2.  Payment. Failure of [ICC] to make any of the
payment Obligations, including, without limitation, any
sum due [RTFC] under this Agreement, the Note or any
Note for any Prior Loan or any of the Othcr Agreements,



when and as the same shall become due, whether at the due
date thereof, by demand, by acceleration or otherwise.

21.  Accordingly, ICC’s breach of Section 2.4.2.1 of the Loan Agreement by failing to
make the Mandatory Prepayment constitutes an Event of Default under Section 8.2 of the Loan

Agrecment.

B. ICC Is In Default Of Its Obligation Not To Issue Or Sell
Preferred Stock Without The Prior Written Consent Of RTFC

22.  Section 2 of the Second Amended and Restated Master “A” Pledge and Security
Agreement dated August 27, 200] between ICC and RTFC (the “Master A Pledge’) prohibits
ICC from, directly or indirectly, issuing any stock of any of its direct or indirect Subsidiaries,
without RTFC’s prior written consent. A copy of the Master A Pledge is attached hereto as
Exhibit B.

23,  Section 2 of the Master A Pledge states specifically, in relevant part:

SECTION 2. The Pledge and Security Interest. ... [ICC]
covenants and agrees with [RTFC] that [ICC] will not, directly or
indirectly, without prior written consent of [RTFC], transfer, issue
or sell any of the Collateral or stock of [ICC], or any direct or
indirect subsidiary, or enter into any agreement which may result
in the transfer, issuance or sale of any of the Collateral or stock of
[ICC], or of its direct or indirect subsidiaries, whether common or
preferred, including but not limited to those partnership and equity

interests of identified in Schedule A and Schedule B attached
hereto.

24, Vitelco is one of the entities listed on Schedule A to the Master A Pledge.
25.  Vitelco’s issuance of the Vitelco Preferred Stock, as set forth in Paragraph 17
supra, without the prior written consent of RTFC, constitutes a breach of Section 2 of the Master

A Pledge.



26.

27.

N AN

Section 8.3 of the Loan Agreement provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an “Event of
Default.”

* * *

8.3.  Other Covenants. Failure of [ICC] to observe or
perform any warranty, covenant or condition to be
observed or performed by [ICC] under this Agreement or
any of the Other Agreements.

The Master A Pledge is included in the definition of “Other Agreements” under

the construction and definition of terms contained in Section 1 of the Loan Agreement.

28.

By letter dated July 19, 2004, RTFC provided written notice to ICC that the

issuance of Vitelco Preferred Stock without the prior written consent of RTFC, and the resulting

breach of Section 2 of the Master A Pledge, constitutes an Event of Default under Section 8.3 of

the Loan Agreement. A copy of the July 19, 2004 letter is attached hereto as Exhibit C.

C.

ICC Is In Default Of Its Obligation Not To Borrow
Money On An Unsecured Basis Without The Prior
Written Consent Of RTFC

29.

Section 7.2 of the Loan Agreement contains the following negative covenants:

7. NEGATIVE COVENANTS.

* * *

7.2.  Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTFC] do any of the following.

* * *

7.2.4, Borrow money on an unsecured basis from any
other lender, or incur any additional unsecured
indebtedness, or to pay other current operating liabilities
that arise in the ordinary course of business, provided that,
so long as the aggregate total of such debt does not exceed
two percent (2%) of [ICC’s] consolidated total assets,
except for unsecured trade debt, no consent shall be
required.



30.  The terms of the Vitelco Preferred Stock entitle the holders to receive an annual
cumulative dividend of ten percent (10%) computed based upon the par value of the Preferred
Stock. The Vitelco Preferred Stock is also redeemable at Vitelco’s option beginning in 2006.
Due to these factors, the Vitelco Preferred Stock is a debt instrument. As such, it represents
indebtedness in excess of two percent (2%) of ICC’s consolidated assets, based on the ICC 2003
Financial Statements.

31.  Accordingly, the issnance of the Vitelco Preferred Stock on these terms, without
the prior written consent of RTFC, constitutes a breach of ICC’s covenant in Section 7.2.4 of the
Loan Agreement.

32, By letter dated July 19, 2004, RTFC provided written notice to ICC that the
issuance of Vitelco Preferred Stock and the resulting breach of Section 7.2.4 of the Loan
Agreement constitutes an Event of Default under Section 8.3 of the Loan Agreement.

D. ICC Is In Default Of Its Obligation Under
Section 7.2.6 Of The Loan Agreement

33.  Section 7.2 of the Loan Agreement contains the following negative covenants:

7. NEGATIVE COVENANTS.

* * *

7.2.  Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTFC] do any of the following. . . .

* * *

7.2.6. Permit any Subsidiary to enter into any agreement
that would impair said Subsidiary’s ability to pay dividends
or distributions to [ICC].

34, The Vitelco Preferred Stock, by its terms, affords its holders a preference in the
payment of dividends over holders of Vitelco’s common stock and gives the holders of the

Preferrcd Stock the right to block the payment of dividends to the holders of Vitelco’s common



stock. Accordingly, the issuance of the Vitelco Preferred Stock on these terms, without the prior
written consent of RTFC, impairs Vitelco’s ability to pay dividends or make distributions to ICC
and constitutes a breach of ICC’s covenant in Section 7.2.6 of the Loan Agreement.

35. By letter dated July 19, 2004, RTFC provided written notice to ICC that Vitelco’s
issuance of Vitelco Preferred Stock on terms that impairs Vitelco’s ability to pay dividends or
make distributions to ICC, and the resulting breach of Section 7.2.6 under the Loan Agreement,
constitutes an Event of Default under Section 8.3 of the Loan Agreement.

E.  ICC Is In Default Of Its Obligations Under
Section 3.04 Of The Master A Pledge Agreement

36.  As set forth supra at §] 22-27, a breach of the Master A Pledge constitutes an
Event of Default under Section 8.3 of the Loan Agreement.

37.  Section 3.04 of the Master A Pledge prohibits ICC from voting any shares of
Vitelco common stock which it has pledged to RTFC in any manner that is inconsistent with the
terms of the Master A Pledge or other related agreements. Specifically it provides, in relevant
part:

3.04 Rights Regarding Collateral. . .. [ICC] agrees that
it will not vote the Collateral in any manner that is

inconsistent with the terms of [the Master A Pledge] or any
of the Basic Documents.

38.  Section 222 of the Virgin Islands General Corporation Law requires the holders of
Vitelco's common stock to vote on a proposal to amend and restate Vitelco’s Articles of
Incorporation which was necessary to create and designate the terms of the Vitelco Preferred
Stock.

39.  Upon information and belief, to validly effect the issuance of the Vitelco

Preferred Stock, [CC, as the sole holder of Vitelco’s common stock, voted its shares of common



g
R

stock in favor of amending and restating Vitelco’s Articles of Incorporation to establish the
Vitelco Preferred Stock in contravention of ICC’s obligations under the Loan Agreement as set
forth in Paragraphs 22-35 supra.

40.  Any such vote constitutes a breach of Section 3.04 of the Master A Pledge and an
Event of Default under Section 8.3 of the Loan Agreement.

4], By letter dated July 19, 2004, RTFC provided written notice to ICC that Vitelco’s
vote of its shares of common stock in favor of amending and restating Vitelco’s Articles of
Iné?)xporation to create and designate the terms of the Vitelco Preferred Stock, and the fesulting
breach of Section 3.04 of the Master A Pledge, constitutes an Event of Default under Section 8.3
of the Loan Agreement,

F. According To ICC, It Is In Default Of
Section 4 Of The Loan Agreement

42, ICC has alleged in its Answer and Counterclaim in this action that, in effect, a
Settiement Agreement, dated October 3, 1989, among Vitelco, ATN (ICC’s predecessor), RTFC,
Vitelcom and the Virgin Islands Public Services Commission (“VIPSC”) (the “1989
Agreemcnt”), renders or may render certain provisions of the Loan Agreement unenforceable
absent the consent of the VIPSC to the enforcement of such provisions by RTFC, and constitutes
a defense to some or all of the foregoing Events of Default.

43.  RTFC contends that the 1989 Agreement does not or should not render any
provision of the Loan Agreement void and unenforceable and does not constitute a defense to
any of the foregoing Events of Default.

44.  To the extent that ICC maintains that the 1989 Settlement Agreement renders

certain provisions of the Loan Agreement unenforceable and/or constitutes a defense to any of
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the Events of Default set forth above, then ICC, by its own admission, is in breach of various of

its representations and watranties to RTFC contained in Section 4 of the Loan Agreement.

45,

Specifically, Section 4 of the Loan Agreement provides, in relevant part:

4, REPRESENTATIONS AND WARRANTIES. To induce
[RTFC] to enter into this Agreement and make Loans, [ICC]
represents and warrants to [RTFC] as of the date of this Agreement
that the following representations are true and correct.

* * "

42. Authority. ... [N]o consent or approval of any
person, including, without limitation . . . any public
authority or regulatory bod¥, which has not been obtained
is required as a condition to the validity or enforceability
hereof . . ..

43. Binding Agreement. This Agreement has been duly
and properly executed by [ICC], constitutes the valid and
legally binding obligation of [ICC] and is fully enforceable
against [ICC] in accordance with its terms, subject only to
the laws affecting the rights of creditors generally, the
exercise of judicial discretion in accordance with general
principles of equity or because waivers of statutory or
common law rights or remedies may be limited.

4.4. No Conflicting Agreements, The execution,
delivery of and performance by [ICC] of this Agreement,
the Mortgage, the Pledge Agreement, the Note and the
Other Agreements and the transactions contemplated
hereby or thereby, will not: (a) violate any provision of
law, any order, rule or regulation of any court or other
agency of government, any award of any arbitrator, the
charter or by-laws of [ICC], or any indenture, contract,
agreement, mortgage, deed of trust or other instrument to
which [ICC] is a party or by which it or any of its property
is bound; or (b) be in conflict with, result in a breach of or
constitute (with due notice and/or lapse of time) a default
under, any such award, indenture, contract, agreement,
mortgage, deed of trust or other instrtument . . . .

% % *

4.13. Required Approvals. No license, consent, permit or
approval of any governmental agency or authority is
requircd to cnable [ICC] to enter into this Agreement or to
perform any of its obligations provided for herein except as
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disclosed on Schedule 1 hereto and except with respect to
regulatory approvals which may be required in connection
with [RTFC’s) enforcement of certain remedies hereunder.

46.  Section 8 to Schedule 1 of the Loan Agreement provides as follows: “The
government authorities referred to in Section 4.13 are: NONE.”
47.  Abreach of any of the foregoing representations and warranties constitutes an
Event of Default under Section 8.1 of the Loan Agreement which provides, in relevant part:
8. EVENT OF DEFAULT. The occurrence of any one or
© - - more of the following events shall constitute an “Event of

Default.”

8.1.. Representations and Warranties. Any
representation or warranty made herein, in any of the Loan

Documents or Other Agreements . . . shall be false or
misleading in any material respect.

48.  Accordingly, to the extent that ICC alleges that VIPSC consent was required for
ICC’s execution, delivery and performance of the Loan Agreement, ICC’s representations and
warranties in Section 4.2 of the Loan Agreement are false and constitute an Event of Default
under Section 8.1 of the Loan Agreement.

49.  To the extent that ICC alleges that certain érovisions of the Loan Agreement are
unenforceable, then ICC’s representations and warranties contained in Section 4.3 of the Loan
Agreement are false and constitute an Event of Default under Section 8.1 of the Loan
Agreement,

50.  To the extent that ICC alleges that provisions of the L.oan Agreement are
unenforceable without the VIPSC’s consent to a waiver of provisions of the 1989 Settlement
Agreement, ICC’s representations and warranties contained in Section 4.4 of the Loan
Agreement are false and constitute an Event of Default under Section 8.1 of the Loan

Agreement.
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51.  Finally, to the extent that ICC alleges that the VIPSC consent was required in
respect of the Loan Agreement, ICC’s representations and warranties in Section 4.13 and Section
8 to Schedule 1 of the Loan Agreement are false and constitute an Event of Default under
Section 8.1 of the Loan Agreement.

G. ICC Is In Default Of Its Obligations Under Section 7.2.2

And 7.5 Of The Loan Agreement, As Well As Sections 1.01

And 3.02 Of The ICC Mortgage, As A Result Of Its Acquisi-
tion Of Shares Of Belize Telecommunications Limited

52. Upon information and belief, in March 2004, without RTFC’s consent, ICC
entered into a Master Agreement with the Government of Belize pursuant to which ICC was to
acquire shares of Belize Telecommunications Limited, through a newly-formed subsidiary (the
“Belize Transaction™).

53.  Upon information and belief, in connection with the Belize Transaction, Vitelco
made a loan to Belize Telecommunications Limited, as evidenced by a $28,500,000 Promissory
Note payable to Vitelco.

54.  Neither the shares of the newly-formed subsidiary nor the shares of Belize
Telecommunications Limited have been delivered to RTFC. Instead, upon information and
belief, they have been pledged to the Government of Belize.

55.  Section 7 of the Loan Agreement provides, in relevant part:

7. NEGATIVE COVENANTS.
% * *
7.2.  Consent. {ICC] covenants and agrees with [RTFC] that

[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTFC] do any of the following. . . .

L] * *
7.2.2. Form or acquire any Subsidiaries.
* * *

7.5. Limitations on Loans, Investments and Other Qbligations.
Without the prior written consent of [RTFC], [ICC] shall not, and
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shall not permit its Subsidiaries, to, pursuant to a merger or
otherwise, (i) purchase or make any commitment to purchase any
Equity Interest, including but not limited to, any stock, bonds,
options, warrants, notes, debentures or other securities or
obligations of or beneficial interest in, (ii) make any other
mvestment in, (iii) make, or permit to exist, any loan to, or

(iv) guarantee, assume, or otherwise become liable for any
obligation of, any corporation, association, partnership, joint
venture, trust, government or any agency or department thereof, or
any other entity, or person, of any kind . . . .

56.  Upon information and belief, ICC formed a new subsidiary for the purpose of
acquiring the shares of Belize Telecommunications Limited without the prior written consent of #
RTFC. The formation of such a new subsidiary without the prior written consent of RTFC
constitutes a breach by ICé of Section 7.2.2 of the Loan Agreement.

57.  ICC also breached Section 7.5 of the Loan Agreement by (a) purchasing an equity
interest in Belize Telecommunications Limited without the prior written consent of RTFC, and
(b) penmitting its subsidiary, Vitelco, to make a $28,500,000 loan to Belize Telecommunications
Limited, without the prior written consent of RTFC.

58.  Inaddition, ICC is in breach of Sections 1.0t and 3.02 of the Consolidated
Mortgage and Security Agreement between ICC and RTFC dated June 4, 1999, as amended (the
“ICC Mortgage’), which obligate ICC, inter alia, to (a) maintain and preserve RTFC’s lien on
pledged collateral superior to all other liens, (b) deliver to RTFC all stock powers and related
certificates representing RTFC’s collateral, and (c) take all actions necessary to allow RTFC’s
security interest to attach and become perfected. A copy of the ICC Mortgage is attached hereto
as Exhibit D.

59.  Section 1.01 of the ICC Mortgage provides, in relevant part:

In order to secure the payment of the principal of and interest on

the Notes, according to their tenor and effect, and to further secure
the due performance of the covenants, agreements and provisions

14



contained in this Mortgage and the Loan Agreement and to declare
the terms and conditions upon which the Notes are to be secured,
[ICC] in consideration of the premises, has executed and delivered
this Mortgage, and has granted bargained, sold, conveyed,
warranted, assigned, transferred, inertgaged, pledged and set over,
and by these presents does hereby grant bargain, sell, convey,
warrant, assign, transfer, mortgage, pledge and set over, unto
[RTFC] and assigns, all and singular the following-described
property whether now owned or hereafter acquired by [ICC],
wherever located, and grants a security interest therein for the
purposes herein expressed (hereinafter sometimes called the
“Mortgaged Property™): ... [a]ll right, title and interest of [ICC] in
and to all other property, real or personal, tangible or intangible, of
every kind, nature and description and wheresoever situated, now
owned or hereafter acquired by [ICC], it being the intention hereof
that all such property ... acquired or held by [ICC] after the date
hereof shall be as fully embraced within and subjected to the lien
hereof as if the same were now owned by [ICC] and were
specifically described herein to the extent only, however, that the
subject of such property to the lien hereof shall not be contrary to
law. .

60. Section 3.02 of the ICC Mortgage provides, in relevant part:
[ICC] will, so long as any of the Notes shall be outstanding,
maintain and preserve the lien of this Mortgage superior to all
other liens affecting the Mortgaged Property and, will forever
warrant and defend the title to the property described as being

mortgaged hereby to [RTFC] against any and all claims
whatsoever.

61.  Because the equity interests of Belize Telecommunications Limited and the
newly-formed subsidiary have not been delivered to RTFC but instead, upon information and
belief, have been pledged to the Belize Government, ICC has breached Sections 1.01 and 3.02 of
the ICC Mortgage.

62.  As set forth supra, the failure of ICC “to observe or perform any warranty,
covenant or condition to be observed or performed by [ICC] under [the Loan Agreement] or any
of the Other Agreement” constitutes an Event of Default under Section 8.3 of the Loan

Agreement.
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63.  The ICC Mortgage is included in the definition of “Other Agreements” under the
construction and definition of terms contained in Section 1 of the Loan Agreement.

64. By letter dated July 19, 2004, RTFC provided written notice to ICC that its
breaches of Sections 7.2.2 and 7.5 of the Loan Agreement and Sections 1.01 and 3.02 of the ICC
Mortgage constitute Events of Default under Section 8.3 of the Loan Agreement.

H. ICC Is In Default of Its Obligations Under Sections 7.2.3 And
7.2.7 Of The Loan Agreement As A Result Of The Vitelco And

SMB Boatphone Holdings, Limited Secured Loan Transaction
65. Upon informatibn and belief, in July 2002, without RTFC’s prior written consent,

S

Vitelco and another ICC subsidiary, SMB Boatphone Holdings, Limited, consummated a loan
transaction with Global Bank of Commerce Limited (the “Secured Loan Transaction™). The
Debenture dated July 8, 2002 between Vitelco, SMB Boatphone Holdings, Limited, and Global
Bank of Commerce Limited states that a loan in the amount of $3 million was made by Global
Bank of Commerce Limited to Vitelco and that the assets of SMB Boatphone Holdings, Limited
were pledged as security for the loan.
66, As aresult of the Secured Loan Transaction, ICC has breached Sections 7.2.3 and
7.2.7 of the Loan Agreement.
67.  Section 7.2 of the Loan Agreement provides, in relevant part:
7.2.  Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without

the prior written consent of [RTFC] do any of the following.

* * *

7.2.3. Borrow money on a secured basis from any other
lender, or incur any additional indebtedness, or enter into
any Leases.

% * L

7.2.7. Permit, or permit any Subsidiary to allow any Lien
on [ICC’s], or any Subsidiary’s assets except the Liens
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created by the Loan Documents and Prior Loan Documents
against the Collateral herein,

68.  Both Vitelco and SMB Boatphone Holdings, Limited are subsidiaries of ICC.

69.  The Secured Loan Transaction, which caused ICC’s subsidiaries to incur
additional secured debt, constitutes a breach by ICC of Section 7.2.3 of the Loan Agreement.

70.  The pledge of the assets of SMB Boatphone Holdings, Limited as security for the
Secured Loan Transaction constitutes a breach by ICC of Section 7.2.7 of the Loan Agreement.

™71. By letter dated July 19, 2004, RTRC gave notice to ICC that its breaches of

Sections 7.2.3 and 7.2.7 of the Loan Agreement constitute Events of Default under Section 8.3 of
the Loan Agreement. |
L ICC Is In Default Of Section 8.1 Of The Loan Agreement

As A Result Of The Failure To Disclose To RTFC The
Existence And Issuance Of ICC Preferred Stock

72.  Section 8.1 of the Loan Agreement provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an “Event of
Default.”

8.1.  Representations and Warranties. Any
representation or warranty made herein, in any of the Loan
Documents or Other Agreements or in any statement,
report, certificate, opinion, financial statement or other
document furmshed or to be fumished in connection with
this Agreement, the Loan Documents or the Other
Agreements shall be false or misleading in any material
respect.

73.  The Amended and Restated Pledge and Security Agreement dated August 27,
2001 (the “Emerging Pledge Agreement”) between Emerging Communications, Inc.
(“Emerging”) and RTFC is included in the definition of “Other Agreements” in Section 1 of the

Loan Agreement.
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74.  Section 1(a) to Schedule A to the Emerging Pledge Agreement states that there
are no issued and outstanding shares of ICC Preferred Stock. It specifically provides:

As of the date hereof, [ICC] has issued and outstanding 2,000
shares of Commeon Stock and @ shares of Preferred Stock,

A copy of the Emerging Pledge Agreement is attached hereto as Exhibit E.

75.  Notwithstanding the foregoing, the ICC 2003 Financial Statements state that ICC
issued shares of Preferred Stock (the “ICC Preferred Stock™) on December 23, 1998. To date, no
certificates-representing the shares of the ICC Preferred Stock have been delivered to RTFC.

76.  To the extent that the ICC Preferred Stock was issued and outstanding on August
27, 2001, Emerging breached its representations and warranties in Section 1(a) to Schedule A to
the Emerging Pledge Agreement, which, in turn, constitutes an Event of Default by ICC under
Section 8.1 of the Loan Agreement.

77.  Furthermore, Section 2 of the Master A Pledge (which amends and restates the
obligations of ICC arising under that certain Pledge and Security Agreement, dated as of
December 30, 1997, between ICC and RTFC) provides, in relevant part:

{ICC] covenants and agrees that [RTFC] and [ICC] will not,
directly or indirectly, without prior written consent of [ICC]
transfer, issue or sell any of the Collateral or stock of [ICC], or any
direct or indirect subsidiary, or enter into any agreement which
may result in the transfer, issuance or sale of any of the Collateral
or stock of [ICC], or of its direct or indirect subsidiaries, whether
common or preferred, including but not limited to those

partnership and cquity interests of [entities] identified on Schedule
A and Schedule B attached hereto.

78. Accordingly, ICC’s issuance of the ICC Preferred Stock on December 23, 1998 is
a breach of its covenant in Section 2 of the Master A Pledge and constitutes an Event of Default

under Section 8.3 of the Loan Agreement.
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J. ICC Is In Default Of Sections 7.2.7 And 4.7 Of The Loan
Agreement As A Result Of The Existence Of Certain Liens

79.  Section 7.2.7 of the Loan Agreement provides, in relevant part, that ICC will not,
without the prior written consent of RTFC;

Permit, or permit any subsidiary to allow any lien on [ICC’s], or
any Subsidiary’s assets. . . .

80.  Notwithstanding the foregoing, liens have been placed on the assets of ICC and its
subsidiaries Caribbean Communications Corporation d/b/a Innovative Cable TV ~ St. Thomas-
St. John, The Daily News Publishing Co., Inc. d/b/a Virgin I;iand Daily News and iCC TV, Inc.

81.  In addition, Federal tax liens were filed against Vitelco in 2001, and Virgin
Islands tax liens have been placed on Vitelco dated April 4, 1992, June 17, 1992 and July 29,
1992.

82.  Upon information and belief, Vitelco’s non-payment of taxes has resulted in these
liens.

83. By letter dated July 19, 2004, RTFC gave notice to ICC that the existence of the
above-referenced liens resulted in a breach of Section 7.2.7 of the Loan Agreement and
constitutes an Event of Default under Section 8.3 of the Loan Agreement.

84.  In addition to the foregoing, Section 4.7 of the Loan Agreement sets forth certain
representations and warranties, specifically:

4.7. Taxes. Except as previously disclosed to [RTFC] in
writing [ICC] and its Subsidiaries have paid or caused to be paid
all federal, state and local taxes to the extent that such taxes have
become due, unless [ICC] or a Subsidiary is contesting in good

faith any such tax. [ICC] or its Subsidiaries have filed or caused to
be filed all federal, state and local tax returns which are required to

be filed by [ICC] and any Subsidiary.
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85.  ICC’s failure to disclose the existence of such tax liens to RTFC is a breach of
Section 4.7 of the Loan Agreement and constitutes an Event of Default under Section 8.1 of the
Loan Agreement.

86.  Finally, Section 4.8 of the Loan Agreement provides, in relevant part:

4.8. Title to Properties. [ICC] and each Subsidiary has good
and marketable title to all of their real properties and owns all of
their other properties and assets free and clear of any liens, except
(i) the Lien of the Mortgage and taxes or assessments not yet due;
(ii) deposits or pledges to secure payment of workmen's
compensation, unemployment insurance, old age pensions or other
social security; (iii) Liens granted to [RTFC] under the Prior Loan
Documents; and (iv) deposits or pledges to secure performance of
bids, tenders, contracts (other than contracts for the payment of
borrowed money), leases, public or statutory obligations, surety or
appeal bonds, or other deposits or pledges for purposes of like
general nature in the ordinary course of business.

87.  Byreason of the liens referred to supra, ICC is in breach of Section 4.8 of the
Loan Agreement, which constitutes an Event of Default under Section 8.1 of the Loan
Agreement.
K. ICC Is In Default Of Its Obligations Under Sections

4.10 And 7.2.2 Of The Loan Agreement, As Well As Sections

1.01 And 3.02 Of The ICC Mortgage, As A Result Of Its
Failure To Disclose The Existence Of Certain Subsidiaries

88.  Two subsidiaries of ICC, Communications Systems & Services, Inc. and
Executive Security Services, Inc., appeared on the most recent ICC organizational chart made
available to RTFC.

89.  Section 4.10 of the Loan Agreement provides, in relevant part:

4.10. Subsidiaries. [ICC] has no Subsidiaries other than those
Subsidiaries heretofore disclosed to [RTFC] and set forth in

Schedule 6, or hereafter formed or acquired with the prior written
consent of [RTFC].
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90. Communications Systems & Services, Inc. and Executive Security Services, Inc.
are “Subsidiaries” of ICC under the construction and definition of terms in the Loan Agreement.

91.  To the extent these subsidiaries were in existence at the time of the execution of
the Loan Agreement, they were not disclosed on Schedule 6 of the Loan Agreement.

92.  Upon information and belief, ICC’s failure to disclose the existence of these
subsidiaries at the time of the execution of the Loan Agreement or obtain RTFC’s consent to
form these subsidiaries constitutes a breach of Section 4.10 of the Loan Agreement and an Event

A _ ‘ : ‘
of Default under Section 8.1 of the Loan Agreement.

93,  Section 7.2.2 of the Loan Agreement also prohibits ICC from forming or
acquiring any subsidiaries without the prior written consent of RTFC.

94.  To the extent these subsidiaries were formed after the execution of the Loan
Agreement, ICC did not seek RTFC’s prior written consent, nor did RTFC provide its prior
written consent, for their formation.

95.  Upon information and belief, ICC’s formation of these subsidiaries without the
prior written consent of RTFC constitutes a breach of Section 7.2.2 of the Loan Agrecement and
an Event of Default under Section 8.3 of the Loan Agreement.

96.  In addition, Scctions 1.01 and 3.02 of the ICC Mortgage obligate ICC to maintain
and preserve RTFC’s lien on pledged collateral superior to all other liens, to deliver to RTFC all
stock powers and related certificates representing RTFC'’s collateral and to take all actions
necessary to allow RTFC’s security interest to attach and become perfected.

97.  Because ICC has not delivered stock certificates representing the equity interests

of Communications Systems & Services, Inc. and Executive Security Services, Inc. to RTFC,
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ICC has breached its covenants in Sections 1.01 and 3.02 of the ICC Mortgage, resulting in an
Event of Default under Section 8.3 of the Loan Agreement.

98. By letter dated July 19, 2004, RTFC gave notice to ICC that its breaches of 7.2.2
of the Loan Agreement and Sections 1.01 and 3.01 of the ICC Mortgage constitute Events of
Default under Section 8.3 of the Loan Agreement.

L. ICC Is In Default Of Its Obligations Under The

Master A Pledge As A Result Of Its Failure To

Maintain First Priority Perfected Liens On Certain
Collateral Pledged To RTFC _ .

o
99.  ICC and certain of its subsidiaries have failed to give, execute, file and/or record
financing statements, continuation statements and other documents required to maintain first
priority perfected liens for the benefit of RTFC on equity interests and other collateral of the
following companies: (a) Caribbean Communications Corporation d/b/a Innovative Cable TV —
St. Thomas-St. John; (b) Atlantic Aircraft, Inc.; (c¢) IC Air, Inc.; (d) Vitelcom Cellular, Inc.;
(e) Eastern Canibbean Cellular, N.V_; (f) St. Croix Cable T.V., Inc.; (g) Daily News Publishing
Company, Inc. d/b/a Virgin Island Daily News and iCC TV, Inc.; (h) Communications Systems
& Services, Inc.; and (1) Executive Security Services, Inc.
100.  Section 3.01 of the Master A Pledge provides, in relevant part:
[ICC] shall give, execute, deliver, filec and/or record any financing
statement, notice, instrument, document, agreement or other papers
that may be necessary or desirable (in the judgment of [RTFC]) to
create, preserve, perfect or validate the security interest granted

pursuant hereto or to enable [RTFC] to exercise and enforce its
rights hereunder with respect to such pledge and security interest.

101. In addition, Section 3.02 of the ICC Mortgage provides, in relevant part:

[ICC] will, so long as any of the Notes shall be outstanding,
maintain and preserve the lien of this Mortgage superior to all
other liens affecting the Mortgaged Property and, and will forever
warrant and defend the title to the property described as being
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mortgaged hereby to [RTFC] against any and all claims
whatsoever.

102. Other mortgages, security agreements and pledge agreements between RTFC and
ICC’s subsidiaries and affiliates contain virtually identical provisions.

103. The failure of ICC and its subsidiaries and affiliates to take all required actions to
create, preserve, perfect and validate ICC security interests in the aforementioned companies is a
breach of Section 3.01 of the Master A Pledge, Section 3.02 of the ICC Mortgage and the other
mortgiges, security agreements and pledge agreements, As noted supra; a breach of the Master
A Pledge constitutes an Event of Default under Section 8.3 of the Loan Agreement.

104. By letter daied July 19, 2004, RTFC gave notice to ICC that the failure of ICC
and its subsidiaries and affiliates to take all required actions to create, preserve, perfect and
validate ICC security interests in the aforementioned companies, and the resulting breach of
Section 3.01 of the Master A Pledge, Section 3.02 of the ICC Mortgage and the other mortgages,
security agreements and pledge agreements constitute Events of Default under Section 8.3 of the
Loan Agreement.

M.  ICCIs In Defauit of Its Obligations Under Section

2 Of The Master A Pledge Agreement As A Result Of
The Dissolution Of ICC Subsidiary Pinnacle Ltd.

105. Pursuant to Section 2 of the Master A Pledge Agreement and Schedule A thereto,
ICC pledged all outstanding shares of the Common Stock of its subsidiary, Pinnacle Ltd., as
collateral security for all obligations of ICC to RTFC under the Loan Agreement.
106. Pinnacle Ltd. has been dissolved and is no longer in existence.
107.  Section 8 of the Loan Agreement provides, in relevant part:
8. EVENT OF DEFAULT. The occurrence of any one or

more of the following events shall constitutc an “Event of
Default.”
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8.4  Corporate Bxistence. [ICC] or any Subsidiary shall
forfeit or otherwise be deprived of its corporate charter,
franchises, permits, easements, consents or licenses
required to carry on any material portion of its business.

%* * %

8.7  Dissolution or Liquidation, (i) Other than as
provided in Section 8.6 above, the dissolution or liquidation
of [ICC] any Subsidiary or any Piedgor or Guarantor
hereunder, or (ii) failure by [ICC] any Subsidiary or any
Pledgor or Guarantor hereunder promptly to forestall or
remove any execution, garnishment or attachment of such

e consequengce as will impatr its ability to continue its
business or fulfill its obligations and such execution,
garnishment or attachment shall not be vacated within sixty
(60) days.

108. By letter dated July 19, 2004, RTFC gave notice to ICC that ICC’s dissolution of
Pinnacle Ltd. constitutes an Event of Default under Section 8.4 and 8.7(i) of the Loan

Agreement.

N. ICC Is In Default Of Section 8.6 Of The Loan Agreement
As A Result of Certain Bankruptcy Proceedings

109. Upon information and belief, in November 2002, Martinique TV Cable S.A.
became a debtor in a judicial liquidation proceeding in Martinique, and, in June 2003,
Martinique Cable Multimedia, SARL became a debtor in a judicial reorganization proceeding in
Martinique.

110.  Section 8.6 of the Loan Agreement provides, in relevant part:

The occurrence of any one or more of the following events shall
constitute an “Event of Default” . . . (i) a court shall enter a decree
or order for relief with respect to [ICC], any Subsidiary or any
Pledgor or Guarantor hereunder in an involuntary case under any
applicable bankruptcy, insolvency or similar law now or hereafter
in effect, or appointing a receiver, liquidator, assignee, custodian,
trustee, sequestrator or similar official, or ordering the winding up
or liquidation of its affairs, and such decree or order shall remain
unstayed and in effect for a period of sixty (60) consecutive days,
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or (ii) [ICC], any Subsidiary or any Pledgor or Guarantor
hereunder shall commence a voluntary case under any applicable
bankruptcy, insolvency or similar law now or hereafter in effect, or
under any such law, or consent to the appointment or taking of
possession by a receiver, liquidator, assignee, custodian or trustee,
of a substantial part of its property, or make a general assignment
for the benefit of creditors.

111, Upon information and belief, the bankruptcy cases of Martinique TV Cable S.A.
and Martinique Cable Multimedia, SARL constitute Events of Default under Section 8.6 of the

Loan Agreement.

CAUSES OF ACTION

Count 1 — RTFC’s Claim For Breach Of Contract Based Upon Events Of
Default Under The L.oan Agreement For Which There Is No Cure Period

112. Paragraphs 1 through 111 are incorporated herein by reference as if restated here
in full.

113.  RTFC and ICC, its subsidiaries and/or affiliates entered into valid and enforceable
agreements, including, inter alia, the Loan Agreement, the Master A Pledge, the ICC Mortgage,
and the Emerging Pledge Agreement.

114. RTFC has duly performed all of the conditions and obligations of the Loan
Agreement, the Master A Pledge, the ICC Mortgage, and the Emerging Pledge Agreement.

115.  As set forth supra, ICC, its subsidiaries and/or affiliates have breached various
provisions of the Loan Agreement, the Master A Pledge, the ICC Mortgage; and the Emerging
Pledge Agreement. The following breaches constitute Events of Default by ICC under the Loan
Agreement for which no notice or cure period is required:

(a) ICC’s breach of Section 2.4.2 of the Loan Agreement resulting from its failure to

make a Mandatory Prepayment to RTFC in the amount of $81, 859, 500, resulting
in an Event of Default under Section 8.2 of the Loan Agreement;
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(®)

(©

(d)

(©

()

(2)

(h)

)

(k)

116.

ICC’s breach of Section 4.2 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.1 of the Loan Agreement;

ICC’s breach of Section 4.3 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.1 of the Loan Agreement;

ICC’s breach of Section 4.4 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.1 of the Loan Agreement;

ICC’s breach of Section 4.13 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.1 of the Loan Agreement; i ' |

Emerging’s breach of Section 1(a) to Schedule A to the Emerging Pledge
Agreement resulting in an Event of Default under Section 8.1 of the Loan
Agreement;

ICC’s breach of Section 4.7 of the Loan Agreement resulting from ICC’s failure
to disclose the existence of certain tax liens resulting in an Event of Default under
Section 8.1 of the Loan Agreement;

ICC’s breach of Section 4.8 of the Loan Agreement due to the existence of liens
resulting in an Event of Default under Section 8.1 of the Loan Agreement;

ICC’s breach of Section 4.10 of the Loan Agreement resulting from ICC’s failure
to disclose the existence of subsidiaries, Communications Systems & Services,
Inc. and Executive Security Services, Inc. resulting in an Event of Default under
Section 8.1 of the Loan Agreement;

ICC’s breach of Section 8.7(i) resulting from ICC’s dissolution of subsidiary
Pinnacle Ltd.; and

ICC’s breach of Section 8.6(ii) of the Loan Agreement resulting from the filing, if
any, of a voluntary case under applicable bankruptcy, insolvency or similar law in
Martinique.

Section 9.1 of the Loan Agreement provides, in relevant part:

9.1. Rights emedies of the Lender. Upon the occurrence
of an Event of Default, [RTFC] may, subject to (i) thirty (30) days
prior written notice to [ICC] during which time [ICC] shall have
the opportunity to cure said Event of Default, except with respect
to Events of Default pursuant to Sections 8.1, 8.2, 8.6(ii) and 8.7(i)
above which shall require no notice or demand and shall have no
period to cure . . . .
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9.1.2. Declare all unpaid principal, all accrued and unpaid
interest thereon, and all other Obligations outstanding on
the Note, and any Note under any Prior Loan, to be
immediately due and payable and the same shall thereupon
become immediately due and payable without presentment,
demand, protest or notice of any kind, all of which are
hereby expressly waived.

117. By reason of each such occurrence of an Event of Default, RTFC declares that all
unpaid principal, all accrued and unpaid interest thereon and any other obligation under the Loan
and PriorHLoans are immediately due and payable.

118. Section 9.3 of the Loan Agreement provides, in relevant part:

9.3  Costs and Expenses. [ICC] agrees to pay and to be liable
for any and all reasonable expenses, including attorneys’ fees and

court costs, incurred by [RTFC] in exercising or enforcing any of
its rights hereunder or under the Other Agreements, together with
interest thereon at the rate and determined in the manner provided
in the Mortgage. . . .

119.  Accordingly, pursuant to the terms and conditions of the Loan Agreement, RTFC
seeks a judgment against ICC for an amount to be determined at trial but not less than $550
million in principal together with interest at the default rate of interest set forth in the Loan
Agreement, late payment charges, RTFC’s attorneys’ fees, costs and expenses, and any and all
other monies advanced and paid by RTFC as provided for and pursuant to the terms and

conditions of the Loan Agreement.

Count 2 — RTFC’s Claim For Breach Of Contract Based Upon

Events Of Default Under The Loan Agreement For Which
Notice Of Default And Opportunity To Cure Has Been Given

120.  Paragraphs 1 through 119 are incorporated herein by reference as if restated here

in full.
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121.

As set forth supra, ICC, its subsidiaries and/or affiliates have breached various

provisions of the Loan Agreement, the Master A Pledge, the ICC Mortgage, and the Emerging

Pledge Agreement which constitute Events of Default under the Loan Agreement, subject to

thirty (30) days prior written notice to cure.

122.

Each of the following breaches constitutes an Event of Default under the Loan

Agreement for which notice of default and opportunity to cure was given by letter dated July 19,

2004:

o

o
(b)
(c)
(d)
(e)
®
(®

(h)

" ICC’s breach of Séction 2 of the Master A Pledge resulting from the issuance and

sale of the Vitelco Preferred Stock resulting in an Event of Default under Section
8.3 of the Loan Agreement;

ICC’s breach of Section 7.2.6 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.3 of the Loan Agreement;

ICC’s breach of Section 7.2.4 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.3 of the Loan Agreement;

ICC’s breach of Section 3.04 of the Master A Pledge resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.3 of the Loan Agreement;

ICC’s breach of Section 7.2.2 of the Loan Agreement resulting from the Belize
Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 7.5 of the Loan Agreement resulting from the Belize
Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 1.01 of the ICC Mortgage resulting from the Belize
Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 3.02 of the ICC Mortgage resulting from the Belize
Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement,;
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(s)

ICC’s breach of Section 7.2.3 of the Loan Agreement resulting from the Secured
Loan Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 7.2.7 of the Loan Agreement resulting from the Secured
Loan Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement; '

ICC’s breach of Section 7.2.7 of the Loan Agreement resulting from the existence
of certain liens on ICC’s or its subsidiaries’ assets resulting in an Event of Default
under Section 8.3 of the Loan Agreement;

ICC’s breach of Section 7.2.2 of the Loan Agreement resulting from ICC’s failure
to disclose the existence of certain subsidiaries resulting in an Event of Default
under Section 8.3 of the Loan Agreement;

ICC’s breach of Section 1.01 of the ICC Mortgage resulting from ICC’s failure to
disclose the existence of certain subsidiaries resulting in an Event of Default
under Section 8.3 of the Loan Agreement;

ICC’s breach of Section 3.02 of the ICC Mortgage resulting from ICC’s failure to
disclose the existence of certain subsidiaries resulting in an Event of Default
under Section 8.3 of the Loan Agreement;

ICC’s breach of Section 7.2.2 of the Loan Agreement resulting from ICC’s
forming or acquiring certain subsidiaries without obtaining prior written consent
of RTFC resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 1.01 of the ICC Mortgage resulting from ICC’s failure to
maintain and preserve RTFC’s first priority perfected liens on certain pledged
collatera] resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 3.02 of the ICC Mortgage resulting from ICC’s failure to
maintain and preserve RTFC’s first priority perfected liens on certain pledged
collateral resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 3.01 of the Master A Pledge resulting from ICC’s failure
to maintain and preserve RTFC’s first priority perfected liens on certain pledged
collateral resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

ICC’s breach of Section 8.4 of the Loan Agreement resulting from ICC’s
dissolution of Pinnacle Ltd.; and

29



t) ICC’s breach of Section 8.6(i) of the Loan Agreement resulting from the filing, if
any, of an involuntary case under applicable bankruptcy, insolvency or similar
law in Martinique.

123.  Accordingly if all of the foregoing Events of Default are not cured within thirty

(30) days of notice thereof, RTFC may properly declare that all unpaid principal, all accrued and

unpaid interest thereon and any other obligation under the Loan and Prior Loans are immediately

due and payable pursuant to such Bvents of Default.

124.  Furthermore, if all of the Events of Default are not cured within thirty (30) days of

- . L] - Y
the notice of the breaches, pursuant to the terms and conditions of the Loan Agreement, RTFC is

entitled to a judgment against ICC for an amount to be determined at trial but not less than $550

million in principal together with interest at the default rate set forth in the Loan Agreement, late

payment charges, RTFC’s aftorneys” fees, costs and expenses, and any and all other monies

advanced and paid by RTFC as provided for and pursuant to the terms and conditions of the

Loan Agreement.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

)

@

&)

On the First Count of this Amended Complaint, for judgment
against ICC in an amount to be determined at trial but not less than
$550 million in principal together with interest at the default rate
set forth in the Loan Agreement.

On the Second Count of this Amended Complaint, for judgment
against ICC in an amount to be determined at trial but not less than
$550 million in principal together with interest at the default rate
set forth in the Loan Agreement in the event that the Events of
Default specified therein are not cured within thirty (30) days of
the notice thereof.

On all Counts of this Amended Complaint, for judgment against
ICC for reasonable costs, expenses, RTFC’s attorneys” fees, late
payment charges, and all monies advanced and paid by RTFC as
provided for and pursuant to the terms and conditions of the Loan

30



Agreement in an amount to be determined at trial, together with
such other and further relief as the Court may deem just and

proper.

Of Counsel:

Michael Evan Jaffe

Thelen Reid & Priest LLP

701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 508-4215

and

Jonathan D. Siegfried
Alyson L. Redman
Thelen Reid & Priest LLP
875 Third Avenue

New York, N.Y. 10022
(212) 603-2000
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Respectfully submitted,
Rural Telephone Finance Cooperative

By Counsel

Mark F. Evens (VSB #15069)
Gerald Zingone (VSB #396604)
Thelen Reid & Priest LLP

701 Pennsylvania Avenue, N.W.
8th Floor

Washington, D.C. 20004-2608
(202) 508-4332



CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing Amended Complaint was served by
facsimile and mail this 20th day of July, 2004 on the following counsel for defendant Innovative
Communication Corporation;
George F. West, Jr.
Craig C. Reilly
Richards McGettigan Reilly & West, P.C.

1725 Duke Street, Suite 6000
Alexandria, Virginia 22314

&

Mark F. Evens
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

RURAL TELEPHONE FINANCE

 COOPERATIVE, : | _
:  Civ. Action No.: 2004-154
Plaintiff, - o .
' | . 'LOAN DEFAULT ACTION
~against- A : : :

INNOVATIVE COMMUNICATION

CORPORATION,

| Defendant.

STIPULATION

This Stipulation is entered into this %th day of September, 2005 by and between
Rural Telephon;: 'Finance * Cooperative ("RTFC") and Innovative Conuh@i,ca%n_s Corp.
(1CC™). |

WHEREAS. RTFC filed a Complaint dated June 1. 2004, and an Amended
Complaint dated July 20, 2004 against ICC in the United Sla.les D‘is'lric.('C'Qurl for the Eastern

District of Virginia, in which RTFC alleged various events of default qnder the loan agreement

between the parties: and

WHEREAS. ICC filed lis Answer to Amended. Complaint; Amended
Counterclaim on August 3, 2604, and subsequently ICC filed its Amended Answer to Amended
Complaint; Amended Counterclaim on August 23, 2004 in which it denied that it is in default of
the loan agreement and raised various defenses to RTFC's claims: and

NOW., THEREFORE. the parties stipulate as follows:

].

RTFC hereby agrees to voluntarily dismiss the following alleged defaults with
prejudice: .

EXHIBIT
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" relating to SMB Boatphone Holdings, Ltd. (Amended Complamt ‘ﬂ 65 - 71
122(i) & (h));

relating to JCC's 1998 Preferred Stock Issuance, (Amended Complaint, 1§ 72 - 78,
LI5(H): -

relating to certain Virgin Islands tax liens filed against Vitelco on April 4, 1992,
June 17, 1992 and July 29, 1992, (Amended Complaint, §1.79 - 87, 115(g) & (h),

. 122 (k). but not those claims relating to certain Federal tax hens filed agalnst
Vitelco in 2001);

relating to- Communications Systems and Services Inc. and Eac_ecqtivé Security
Services Inc., (Amended Complaint, §§ 88 - 98, 115(i), 122 (m) -(p

relating to the dissolution of Pmacle Limited, (Amended Complamt €105 - 108,
115 G, 122(s));

relating to the alleged failure (o maintain certain liens on pledged collateral
(Amended Complaint, §§ 99 - 104, 122(q). and (1);

relating to the liquidation of Martinique Cable Multimedia SARL ("MCM")

(Amended Complaint, 1§ 109 - 111, 115 (k). 122 (1)). but riot those claims.
relating to Martinique TV Cable S.A. ("MTVC™). - :

RTFC's voluntary dismissal of the defaults listed in paragraph 1 herein with

prejudice shall not constitute an admission that it was not éntitled to assert said
defaults in the Amended Complaint.

By executing this Stipulation, 1ICC does not waive any arguments defenses or:
claims that it has alleged, or may claim to have.

The undersigned-have executed this Sgipulation as of the date first stated above.
LEBOEUF,

MB. GREENE AMDMACHE K& LLP

By:

”

< v
//

JONATHAN D, SIEGFRIED

Attorneys for Plaintiff RTFC

LAW ODFICES OF JOEL H. HOLT

By:

—

EL H. HOLT
Attorneys for Defendant ICC
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

)
RURAL TELEPHONE FINANCE )
COOPERATIVE, }
Plaintif, ") Civ. Action No, 2004-cv-0154
)
vs. ) =
INNOVATIVE COMMUNICATION ) i
CORPORATION, ) 52 Q
il on’ L
Defendant. ) i;‘g: 5
) <5HR @ O
ORDER 3

" 7 This matter is before the Court on the parties’ stipulation entered into on
Septermiber 9, 2005 djsmisting certain dalms asserted in the Amended Comyplaint. Upon
consideration of the matters before the Court and being otherwise advised of the
ﬁrex:nises',itishereby .

ORDERED
THAT the specific counts in the Amended Complaint referenced in the stipulation
are hereby dismissed with prejudice.

Dated: [cfoba 20,208 %ﬁ’;ﬂ;‘é

ATTEST: WILFREDO MORALES
Clerk of Court '

Cﬂg Depu¥y Clerk )
Dist: Joel . Holt
' Jonathan D). Siegfried
D Pudsa—

a‘\l. 'wa
Kewste Nieltau—
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Robert Parrett To: Frank Vaughan/CFC@CFC
CcC
08/23/01 11:52 AM Subject: “CC subs

Frank,

Exewtve Security Services, Inc. is a direct subsidiary of ICC. {ieft them off of the fist because they are
notpledged to RTFC. '

D - imandoc1_19697_1.NRL
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INTERNAL MEMORANDUM

TO: Sheldon C. Petessen, CEQ K

DATE: July 12,2001
COPIESTO:  Executive Team, McDeniel K
FROM: Lawrence Zawalick, Administrative Coordinatoe

SUBJECT: High Risk Borrowers Update

1#

merican Digjta ftching C"ADS"
ADS shutdown its operations on April 16, 2001 with an cutstanding principal balance on its secured RTRC line of creditg
$1,550,000. RTRC's exposure net of patronage capital certificates and the 2001 cash refund is $1,498,811. Thes

of the loan was writien off as a bad debt in the fiscal year ended May 31, 2001. We are now attemptipg Eover through a
tiquidation action.

However, the landlord for ADS’ leased office end warehouse space has g C's lien in accordance with Florida law.
RTRC's opnons are to (2) pay the landlord for back rent (approzie®ly $9,000 per month since April) plus lege) costs and fees,
or () penmit thc hndlord 10 auction the assets; RTRC will be

pare to pay the landlord cxacdy what he is owed in exchange for the entire inventory. RTRC has asked the Users Group

el bbbttty posnitivadurviiordr ——— /
Innovative Communications Corporation ("1CC") /Virgin Islands Telephone Corporation (**Vitelco™
On July 2, 2001, RTFC received a letter from 1CC requesting a deferral of its principal payments for a 24-month period
beginning June 30, 2001 until June 30, 2003.

Ve F) Thculty ng thew last two debt service payments (March 31 a
June 30). Both companies fully paid tthuch payment in part by funding an $8.7 million RTFC-mandated escrow account.

The Junz payment consisted ©f interest only followed by the above-described request for a deferral of the principal due.

The company has produced audited financial statemnents for Vitelco, but we have yet to receive audited figg

£l statements for
1CC fox the second consecutive year. Delays in the audited financial statements are a msu]t of the gh

fe in the audit firm, and 2

spending during 2000. While RTFC staff estimates non-acquj
states the amount was $53 million (see Attachment 1),
2000 is $4.5 million in costs relating 1o plam
that it had received over $12 million in jpa
million principal balance of its R

$18 million in unfunded igsme?

capxtnl spending for the year to have been $72 milfion, ICC
fided in the itemization of the company’s capital cxpenditures for
ffuction from hurricane damage. Management at the company informed us
¥hoe proceeds over the past 12 months yet did not use the funds 1o repay the $30

; damage line of credit as required under its loan documents. 'I'hcre_iﬂappmximately
¢ claims remaining. "‘

" ucmenl of its RTFC loan documents. In its July 2, 2001 Jetter, ICC has requested that RTFC allow the coverage on its

PROPRIETARY and CONFIDENTIAL RTFC 019644 : l
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Memo To: Sheldon C. Petersen, CEO
Re: High Risk Borrowers Update
Page 2

ons are below the "hurmicane belt”. 1CC
, it will save $12 million on annual insurance premiums.

Guadeloupe and Martinique CATV proj

N
v~ RTFC has Jearned that the company is delinquent on its Social Security taxes by $1.6 million, which represents 3 quarierly

payments missed during 2000. (Whether all 2001 IRS payments are current of nol is now being investigated by RTFC staff)
We have initiated a search to detestnine if the IRS has filed a licn against the company and for how much.

compmycmm “‘“""\ﬂ VCLESS DOIN 1S LU 0 Ly

which includes an indefinite moratorium on capital expenditures. However, ICC has fallcd to pm\nde wu:kly cash fio

projections, has reorganized the management of the company again and continues to miss promised delivery dates gjfhe audited
financial statements and other items.

" Unfortunately, ICC seems to be taking an adversarial approach to remedying the differcnces of opinion Uyt exist between
the company and RTFC. This is evident in FCC's request for RTFC Bylaws and listing of current Boaph of Directors and
membership claiming that they plan to solicit the membership for 2 special meeting. RTFC's respopyft has been to provide
the first two items but instead of providing 8 membership listing. we agreed to distribute to the mgfhbership on ICC’s behalf
whatever materials the company wishes to put before the RTFC membership. The company’s gfiirent posture appears 1o be
fueled by two misconceptions on the part of iCC: (1) ICC's belief that RTFC has disclosed gfnfidential information
regarding the financial position of its organization, and (2) based on ICC’s anelysis of Magion River Capital LLC's public
documents, it has concluoded that the Madison River companies enjoy a more favorsble pflationship with RTFC when
meking a comparison of the business activities, cash flow, level of debt, and interest pfte adders. However, an accurate
comparison cannot be made using the information contained in the public filings bpfause the role that RTRC financing has
at the Madison River enterprise is not described in detail.

ICC’s July 2, 2001 letter contains a lengthy tummaround strategy. 1CC's ound plan includes applying cash to repay
principal during the moratorium period that may be received from (a) thedale of its 727 airplane, (b) uppaid insurance
claims, and (c) any cquity or debt offerings by its foreign subsidiaries gAdditionally, ICC has $65 million outstanding on
two RTFC lines of credit with interest rate adders of 250 basis poingfthat are scheduled to mature on October 31, 2001.

Wireless Noﬂh LLC ("WN™") ’ -

In mid-May 2001, following the receipt of a formal defaulfetier, PCS borrower WN made its past due April 30 interest
payment to RTFC. Scon thereafter, we agreed to enter jfto a dialogue with W, its parent Minnesota PCS (“MN PCS"),
and co-secured lender (and part owner) Touch Amerjpf ("TA™) regarding the terms under which RTFC would consent to
the sale of WN and MN PCS® licenses and other agts in multiple sale transactions, since no single bidder was interested in
the compeny's entire PCS business. Major issugfcurrently being discussed center sround the timing of the multiple sale
transactions, whether buyers have been identif€d for all of the properties, how much of the sale proceeds should be applied
1o our $28 million loan (as compared to the£20 million of TA loans), and whether/how the guarantees supporting 86.3% of
our Joan need to be amended to further gfitect our risk/recovery position while the company’s assets are sold.

MN PCS currently owns C and F b€k license spectrum for 13 markets primarily in Minnesota and parts of North Dakota,
South Dakota and Wisconsin repp€senting  total potential population (or POPs) of 2.6 million. MN PCS' licenses average

13.5 MHz and 32 POPs pex sqpfire mile. WN's existing CDMA based PCS network covers 4 of the 13 markets representing
0.4 million POPs and serves . 500 customers.

The RTFC loan ($28 fflion) and TA loans ($20 million) are secured on a 50-50% basis by all the assets of MN PCS and
WHN, with the excepylin of the company's C and F block PCS licenses that are pledged under the FCC loans ($6.5 million).
The RTFC loan ighlso secured by piedges of 100% of the equity of MN PCS and WN and is further supported by first loss
owner guarantiph and 2 second loss, periodic payment vendor guaranty covering $24.2 million or 86.3% of RTFC's gross
loan exposugf These guaranties break down as foliows - §7.4 million from the original telco investors (primarily
unsecured)f$9.3 million from Motorola (unsecured), and $7.4 million from TA (secured by cash collateral).
Most ofhe guaranties are siructured such that they cover a percentage of the total outstanding RTEC indebtedness and
ratchyfl down as principel payments are made or assets are voluntasily sold with sales proceeds used to pay down
oyfftanding RTFC debt. Unfortunately, without changes to the affected guaranties, this structure will result in cur
guaranteed exposure not reducing while the most saleable collateral is being sold. This could lead to RTFC suffering a
loss if the remaining collateral is not of sufficient value to cover the unguaranteed portion of the loan, RTFC's gross

RTFC 019645
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Matt Sp}inger

12/23/98 06:32:28 PM

To: Robin Resd/CFC@CFC, Latry Zawalick/CEC@CFC
Subject: ICCIATN Co. Mergor .

effactive as of today. Ina nutshell ATN Co. will ba the surviving: entity and ICC will soon be
liquidated. All of the EmCom stock will be pledged to us. ATN Co. will be holding a 20 year, -
$53.7 million note {6.5% interest rate) from ICC Subsidiary LLC guaranteed by Prosser and 3 $20

million note from Prosser. ATN Co. will issue $53.7 million in preferred stock with an 8.5% M
dividend (hence, Prosser will get 8 2% or $1 million positive arbitrage).

Here's a summary of what we negotiated in: ‘ :
1} The $73.7 milkion in notes; will be pledged to RTFC (to be papered post-closin

4 2) Prosser will pledge the preferred stock to RTFC {to ba papered po;t-élosing).

3} .Prosser's personal guaranty will remain in place despite our earlier agreement to reiease jt

post-merger. | have agreed in principle with Carl Hartmann to carve out certain personal assets {i.e.

home, cars, Virgin Island Bank stock} after we re-paper all of this around March.

4) All ATHN Co interest rate adders should now be at 150 basis points unti! tha Leverage Ratio

< 5.0 and Equity > 20% of total assets (whereupon interest rate adder drops to 100 basis points}. \,

5} We have received a new Cahill, Gordon tax opinion that this reorganization/merger doesn’t

impact their October 1997 tax free spin-off ruling and that all such activity will not result in any \
|

We have reached agreement on all issues related to the ICC/ATN Co. Merger and it should become: \

taxable gains at any of our borrowing or guaranteeing entities.

6) EmCom will provide us with a secured guaranty {to be papered post-closing).

7) No changes to the material terms of the preferred stock li.e. interest rate, redemption rights,

voting rights, etc.) may be effectuated without our consent. Additionally, Jet{'s personal guaranty

to ATN Co. on the ICC Subsidiary LLC note can‘t be reléased without our consent (unless the note

is paid off}]. i
8) No current preferred stock dividends will be paid if not permitted by ATN Co. loan documents \

(standard dividend test -- 40% Min Net Waorth or 25% of Cash Marging if 25% net worth).
9) RTFC shall retain 2 seats on ATN Co. & Vitelco Boards.

Tx,
Matt
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RURAL TELEPHONE FINANCE COOPERATIVE

2201 Cooperative Way - Hemdon, Virginia 201713025
¢ 703-709-6700

To: Robin Reed, Legal Documents Fx]c/ (VI SOI—A—OS)
From: Matt Springer
Copies: Lawrence Zawalick, Robert Parrett (w/o attachments)

Re: Documents Related to the Reorganization of ATN Co. and ICC
Date:  January 20, 1999

Attached hereto are certain documents related to Atlantic Tele-Network Co. and

Innovative Communication CorpqraﬁOn's recent merger/reorganization which became
effective December 23, 1998. -

1) Side letter agreement executed by Jeffrey J. Prosser whereby: (a) he agrees to
pledge his $20 million personal note and Innovative Communication Subsidiary
Company LLC’s $53.7 million note to RTFC as collateral for ATN Co.’s
indebtedness to RTFC; (b) his personal guarantee to RTFC will remain in effect;

and ® EmCom agrees to issue a secured guarantee to RTFC for ATN Co's
indebtedness.

2) Stock Purchase and Sale Agrc-ement between IC(.Z(and IC Subsidiary Company
LLC.

3) Jeffrey J. Prosser’s guarantee to holder of IC Subsidiary Company LLC's $53.7
million note.

4) Reorganization Agreement between ICC and ATN Co.

5) Certificate of Designation of Preferences and Rights of Senior Preferred Stock,
Series A. -

6) Certain Consents to Ass:gnment Cross Receipts, Assumptlons Resolutions,
Consents to Dissolution ' :

ﬁ?} ATN Co. Preferred Stock certificate issued to ICC.

8) Articles of Organization of IC Subsidiary Compan); LLC

9) Assignment of Right of use of trade name between ICC and IC Subsidiary
Company LLC.

RTFC 002456
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10) Tax-free reorganization opinion of counsel from Cahill, Gordon dated December
23, 1998. ' :

11) Matt Springer’s 12/23/98 reorganization memo to Robin Reed and Lawrence
Zawalick. o ¢

12) Pre- and post-merger orga_nizgtion charts.

RTFC 002457

-



!

m
_!,
RITKC

RURAL TELEPHONE FINANCE COOPERATIVE
2201 Cooperative Way - Heedon, Vicginia 20171-3025
703-709-6700

March 16, 1999

Carl J. Hartmann, Esq.
126 Sussex Street
Jersey City, New Jersey 07302

Kevin A. Ranies, Esq.
Apothecary Hall

2111 Company Street, Suite 3
Christiansted, St. Croix

US Virgin Islands 00820

Dear Carl and Kevin:

Pursuant to our conversations, enclosed please find substantially completed draft
documents related to the merger of Atlantic Tele-Network Co. and Innovative
Communication Corporation. More specifically, please find the following documents:

1)
2)
3)
4)
3)

6)
7

8)

9)

Master Guaranty Agreement;

Master Modification to Guarantors® Mortgage and Security Agreements;

Master Assignment of Promissory Notes;

Master “A’ Pledge and Security Agreement (covering ICC's pledge);

Master “B” Pledge and Security Agreement (covering ICSubsidiary Company’s
pledge and anticipatory pledge);

Sample Substitute Promissory Note;

Sample Secured Guaranty for I-Comm Holdings, Inc. (similar one will be utilized for
all new Guarantors),

Sample Guarantor’s Mortgage and Security Agreement for I-Comm Holdings, Inc.
(similar one will be utilized for all new Guarantors); and

A memoraridum from Roben Parrett discussing certain post-closing stock pledge
clean up issues.

In addition to the above, next week we will send to you draft opinions of counsel,
resolutions, certificates of incumbency, stock powers and UCC-1s and UCC-3s as
deemed appropriate by RTFC. Further, in the near future, we will prepare an Amended
Loan Agreement and a Consolidated Mortgage with New ICC which should be the last
step necessary to rofl up all of the loan and security documents into New ICC.

M §



Please provide me with your comments as soon as possible, so that we may send out
executable documents for filing purposes by the end of next week. I can be reached at
(703) 709-6746. '

Sincércl_y,

¥

Matt L. Springer
Assiétant General Counsel

cc: Thomas R. Minnich (w/o enclosures)
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RURAL TELEPHONE FINANCE COOPERATIVE
2201 Cooperative Way - Herndon, Virginia 20171-3025
: 703.709-6700
MEMORANDUM
TO: . MatL. Springer
-i Assistant General Counsel
FROM: Robert A. Parrett

Legal Assmtant

COPIES: -~ Carl J. Hartmann, Esq.
' Kevin A. Rames, Esq.

DATE: March 16, 1999

RE: Post-closing actions required to correct or complete the documentation for
stock pledged as collateral by ICC and ATN Co.

This memorandum outlines the actions required to complete the documentation of certain
stock pledges provided to RTFC as collateral for loans to Innovative Communication
Corporation and Atlantic Tele-Network Co. '

After Mr. Hartmann and Mr. Rames have reviewed and commented on the draft Master A
and Master B Pledge and Security Agreements, RTFC will prepare the final revised
pledge documents and/or UCC-1 & UCC-3 forms referred to below for each pledgor.
These documents will be sent to Mr. Rames to supervise the execution, filing and return
to RTFC.

RTFC will return the original stock certificates to Mr. Rames upon receipt of ‘the
replacement certificates identified below.

1. Innovative Communication Corporation (IC Corporation)
VI 801 A-05 '

IC Corporation executed and delivered an Amended Pledge and Security Agreement,
dated: September 16, 1998. ;fIhe pledged collateral includes 5,200 shares of The Daily
News Publishing Company, Inc.

RTFC has possession of certificate number 3 of The Daily News Publishing Company,
Inc. showing Gannett Co. as the owner of the stock.



Action required - a new cettificate needs to be issued showing IC Corporation as the
owner of the Daily News Publishing Company, Inc. Certificate number 4 is listed on the
stock power that was submitted with the September 16, 1998 pledge agreement.

2. Innovative Communication Company (IC Company)

IC Company executed and delivered an Amended Pledge and Security Agreement, dated
September 16, 1998. The pledged collateral includes an unspecified number of shares of
Emerging Communications, Inc.

Two stock certificates totaling 4,490,926 shares of Emerging Communications, Inc.
(Emerging) were delivered to RTFC in conjunction with the A-05 loan. RTFC already
held 5,704,231 shares pledged as collateral for the A-Q1 through A-04 loans. It is unclear

whether the approximately 763,977 additional outstanding shares will be pledged or
retired.

IC Company has subsequently merged into Innovative Communication Subsidiary
Company, L.L.C. (ICSC).

Action required - RTFC will prepare a Pledge and Security Agreement, Stock Power
and UCC-1 Financing Statements by which ICSC will pledge a total of 10,195,157 shares
of Emerging to RTFC. The pledge will reflect the anticipated merger of Emerging into
the new Innovative Communication Corporation, which will be a wholly-owned
subsidiary of ICSC.

3. Atlantic Tele-Network Co. (ATN)
VI 502 A-05 & A-06

ATN executed and delivered a Second Amended Pledge and Security Agreement, dated
September 9, 1998. The pledged collateral includes: (a) 250,000 shares of the Virgin
Islands Telephone Corporation; (b) 1,000 shares of Vitelcom Cellular, Inc. d/b/a Vitel
Cellular (Vitel Cellular); and (c) 60,000 shares of SMB Holdings, Ltd.

A RTFC has possession of certificate number 10 of the Virgin Islands Telephone
Corporation, showing American Cable & Radio Corporation as the owner of the stock.

Action required - a new certificate needs to be issued and a new stock power executed
naming IC Corporation as the owner of the Virgin Islands Telephone Corporation. The
certificate number that appears on the stock power executed in conjunction with the
September 9, 1998 Second Amended Pledge and Security Agreement is # 10.

B. RTFC also has possession of two certificates totaling 1,000 shares of Vitel
Cellular. Certificate number 2 lists ATN as the owner of 900 shares of Vitel Cellular.
Certificate number 3 shows Comsat Mobile Investments, Inc. as the owner of 100 shares
of Vitel Cellular.

MJ)



Action required - a new certificate needs to be issued and a new stock power executed
naming IC Corporation as the owner of 1000 shares of Vitel Cellular,

C.  ATN pledged 40,000 shares of common stock and 20,000 shares of preferred
stock in SMB Holdings, Ltd. RTFC has possession of a replacement ccmﬁcate that
names Boatphone—FCR, Ltd. as the owner of those shares.

Action required - a new stock power will need to be exccuted naming IC Corporation as
the owner of SMB Holdings, Ltd. and a UCC-1 Financing Statement will need to be filed
to reflect the correct ownership of SMB Holdings, Ltd. A new certificate naming IC
Corporation as the ownér of the SMB Holdings, Ltd. shares will need to be issued and
delivered to RTFC with the new stock power.
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MASTER GUARANTY AGREEMENT

This Master Guaranty Agreement (“Master Guaranty™) is made as of the
day of L 199, by: (I} INNOVATIVE
COMMUNICATION SUBSIDIARY COMPANY, L..L.C. (successor in interest to, and
formerty known as, INNOVATIVE COMMUNICATION COMPANY, L.L.C.), THE DAILY
NEWS PUBLISHING COMPANY, INC, CARIBBEAN COMMUNICATIONS
CORPORATION (db/a St. Thomas-St. John Cable TV), BVt CABLE TV, LTD., ST.
MAARTEN CABLE T.V,, LTD. (a/k/a Caribbean Teleview Seivices N.V.), and VIRGIN
ISLANDS CABLE TV, a limited partnership (db/a St. Croix Cable TV) (collectively,
hereinafter referred to as the “Existing Guarantors®); (ll} JEFFREY J. PROSSER, in his
individual capacity (hereinafter referred to as the "Personal Guarantor”); and (i)
ATLANTIC AIRCRAFT, INC., I-COM HOLDINGS, INC., ICREAL, INC., VITELCOM
CELLULAR, INC., EAST CARIBBEAN CELLULAR, N.V., ST. MARTIN MOBILES, S.A.
(collectively, hereinafter referred to as the “New Guarantors”) (the Existing Guarantor,
Personal Guarantor and New Guarantors collectivety hereinafter referred to as the
*Guarantors”} in favor of RURAL TELEPHONE FINANCE COOPERATIVE, a South
Dakota cooperative association (“Lender”).

WHEREAS, Lender extended credit to ATLANTIC TELE-NETWORK CO. ("ATN
Co.") in the following amounts and pursuant to the following terms (hereinafter, the “ATN
Co. Notes®™), all of which are subject to the Second Reslated Mortgage and Security
Agreement dated as of September 9, 1998, as it may have been or may be amended from
time to time (hereinafter, the “ATN Co. Mortgage”):

LA Desianal ; Date
VI 802-A-01 VI 502-A-01 $44,444,000 June 30, 2007*
VI 802-A-02 Vi 502-A-02 $18,315,789 December 30, 2012
V1 802-A-06 V1 502-A-03 $21,052,632 April 15, 2013
Vi 802-A-10 VI 502-A-04 $6,842,105 Aprit 15, 2018
V| 802-A-08 Vi 502-A-05 $32,315,790 September 9, 2013
Vi 802-A-11 Vi 502-A-06 $13,684,211 September 9, 2018
Vi 802-S-03 V1 502-5-03 $15,000,000 April 28, 1999

*Original Maturity Date for VI 802-A-01 (f/Wa VI 502-A-01) was changed by consent of all
parties from December 30, 2002 to June 30, 2007.

WHEREAS, Lender extonded credit to INNOVATIVE COMMUNICATION
CORPORATION (“ICC") in the following amounts and pursuant to the following terms
(hereinafter, the “ICC Notes”), all of which are subject to the Restated Mortgage and
Security Agreement daled as of September 16, 1998, as it may have been or may be
amended from time to time (hereinafter, the “ICC Morigage”):

. Prior | Sriginal Matui
Designation Designation Amount Date

VI 802-A-03 VI 801-A-01 $18,947.368 December 30, 2012
VI 802-A-04 VI 801-A-02 $40,000,000 December 30, 2012
VI 802-A-07 V1 801-A-03 $18,421,053 April 3, 2013
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VI 802-A-05 Vi 801-A-04 $21,052,632 December 30, 2012
Vi 802-A-09 V1 801-A-05 $63,157,895 September 16, 2013

WHEREAS, ATN Co. acquired all of the assets and assumed all of the liabilities of
ICC pursuant to a Reorganization Agreement dated December 23, 1998;

WHEREAS, ICC lawfully dissolved as a corporate entity pursuant to a resolution of
the sole stockhoider thereof made as of December 23, 1998 and submitted to the Office of
the Lieutenant Governor of the Virgin islands on December 30, 1998;

WHEREAS, ATN Co. lawfully changed its name to INNOVATIVE
COMMUNICATION CORPORATION (hereinafter, “NEW ICC"), pursuant to an
amendment to Articles of Incorporation filed with the Office of the Lieutenant Govemnor of
the Virgin Islands on January 29, 1999 and approved by that office by Certificate of
Amendment to Articdles of Incorporation dated February 9, 1999,

WHEREAS, as of March 15, 1999, the aggregate amount of pnndipal outstanding
under the ATN Co. Notes and the ICC Noles was $274,863,657.71 (hereinafter referred to
as the "New ICC Existing Indebtedness”);

WHEREAS, the Existing Guarantors are either direct or indirect owners or
subsidiaries of New ICC, have previously guaranteed indebtedness of ATN Co. and/or ICC
from Lender (as is evidenced by a Modification to Secured Guarantees dated as of
September 16, 1998), and have agreed to guaranty the New ICC Existing Indebtedness
and all future indebtedness to New ICC from Lender (hereinafter referred to as the “New
ICC Future Indebtedness”), pursuant to the terms and conditions hereunder;

WHEREAS, each Existing Guarantor is party to a Secured Guaranty and a
Guarantor's Mortgage and Security Agreement and/or a UCC-1 Financing Statement
(collectively, hereinafter referred to as a “Guarantor’s Mortgage”) dated as of December
30, 1997, and a Modification to Secured Guarantees dated as of Seplember 16, 1998, in
favor of Lender;

WHEREAS, the Personal Guarantor is the indirect owner of all of the outstanding
stock of New ICC, has previously guaranteed indebtedness of ICC from Lender (as is
evidenced by an Amended Guaranty dated as of September 16, 1998), and has agreed to
guaranty the New ICC Existing Indebtedness and New ICC Future Indebtedness, pursuant
to the terms and conditions hereunder;

WHEREAS, the New Guarantors are either direct or indirect subsidiaries of New
ICC, and each has agreed to guaranty the New ICC Existing Indebtedness and the New
ICC Future Indebtedness, pursuant to the terms and conditions hereunder; and

WHEREAS, to induce Lender: (i) to consent to the Reorganization Agreement, the
dissolution of ICC and certain related transactions thereto; (i) to extend the New ICC
Existing Indebtedness and consider certain future indebtedness to New ICC; and (jii) for
other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged or reaffimed; each Guarantor hereby unconditionally guarantees, jointly
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and severally, the due, timely and full payment by New ICC of all New ICC Existing
indebtedness and New ICC Future indebtedness.

NOW THEREFORE, In consideration of the foregoing, the parties hereby agree as
follows:

Section 1. Reaffirmation of Existing Guarantees. Except as expressly modified
herein, each Existing Guarantor acknowiedges that: (i) it shall be jointty and severally liable
for the New ICC Existing Indebtedness and the New ICC Future Indebtedness; (i) the
terms and conditions of the Secured Guaranty, Modification to Secured Guarantees, and
the Guarantor's Mortgage shall remain in full force and effect; (iii) the Guarantor's
Mortgage shall continue to encumber the Mortgaged Property (as that term is defined in
the Guarantor's Mortgage); and (iv) from time-to-time, it shall take such further actions,
and execute and file such other instruments, deemed reasonably necessary by Lender to
reaffirm its obligations hereunder and secure the New ICC Existing Indebtedness and New
ICC Future Indebledness as an Additional Note (as such temm is defined under the
Guarantor's Mortgage) under the Guarantor's Mortgage.

Section 2. Reaffirmation of Personal Guaranty. Except as expressly modified
herein, the Personal Guarantor acknowledges that: (i) he shall be jointly and severally
liable for the New ICC Existing Indebtedness and the New ICC Future Indebtedness; (ii)
the terms and conditions of the Amended Guaranty shall remain in full force and effect;
and (jii) from time-to-time, he shall take such further actions, and execute and file such

other instruments, deemed reasonably necessary by Lender to reaffirm his obligations
hereunder.

Section 3. Affirmation of New Guarantees. Each New Guarantor
acknowledges that: (i) it shall be jointly and severally liable for the New |CC Existing
Indebtedness and the New ICC Future Indebtedness; (i) it shall enter into a secured
guaranty and guarantor's mortgage and secunty agreement as of even date hereof, in
form and content satisfactory to Lender, providing Lender with a first prionty lien on
substantiatly all of its assets, revenue and property; and (iii) from time-to-time, it shall take
such further actions, and execute and file such other instruments, deemed reasonably
necessary by Lender to reaffimm its obligations hereunder.

Section 4. Cancaellation of Future Obligations. Each of the Guarantors may
cance! any and all future liabilites to guarantee the New ICC Future Indebtedness
provided that it submits a written request to Lender at least sixty (60) days prior to New
ICC incurring any New ICC Future Indebtedness, and such request is accepted by Lender
within thirty (30) days of receipt, such acceplance not to be unreasonably withheld by
Lender; provided. however, that notwithstanding anything to the contrary, such Guarantor
shall continue to be obligated for all of the New ICC Existing Indebtedness and all of the
New ICC Future Indebtedness incurred until such time as Lender shall agree to accept
Guarantor’s cancellation request,

Sectlon 5. Acceptance by Lender. By its execution of this Master Guaranty,
Lender accepts and approves the reaffirmations and affirnations made by the Guarantors
hereunder.

Mot
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Section 6, Counterparts. This Master Guaranty may be executed in two or more
counterparts, each of which shall be deemed an original but all of which together shall
constitute one and the same instrument. )

Section 7. Successors and Assigns. This Master Guaranty shall be binding
upon and inure fo the benefit of the respective successors and assigns of each of the
Guarantors and the Lender, provided, however, that no Guarantor shall assign or transfer
his or its rights hereunder without the prior written consent of the Lender.

IN WITNESS WHEREOF, each Guarantor and Lender have executed this
Master Guaranty as of the , day of ’ _, 199

INNOVATIVE COMMUNICATION
SUBSIDIARY COMPANY, L.L.C.

(fi/a INNOVATIVE COMMUNICATION
COMPANY, L.L.C.)

(SEAL)
By:
Title:
Altest:
THE DAILY NEWS PUBLISHING
COMPANY, INC,
(SEAL)
By:
Title:
Attest:
CARIBBEAN COMMUNICATIONS
CORPORATION (d/b/a ST. THOMAS-ST.
JOHN CABLE TV)
(SEAL)
By:
Title:
Altest:
BVI CABLE TV, LTD.
(SEAL)
By:
Title:
Attest:
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ST. MAARTEN CABLE T.V., LTD. (a/k/a
CARIBBEAN TELEVIEW SERVICES N.V.)

(SEAL)
. By:
- Title:
Attest: :
- VIRGIN ISLANDS CABLE TV, a limited
partnership (d/b/a ST. CROIX CABLE TV)
(SEAL) ,
By:
- Title:
Aftest:
ATLANTIC AIRCRAFT, INC.
(SEAL)
By:
Title;
Attest:
I-COM HOLDINGS, INC.
(SEAL)
By:
Title:
Atlest:
ICREAL, INC.
(SEAL)
By:
Title:
Atfest:
VITELCOM CELLULAR, INC.
(SEAL)

By:

M(7
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Title:

Altest: '

EAST CARIBBEAN CELLULAR, N.V.,
(SEAL)

By:

Title:
Aftest:

ST. MARTIN MOBILES, S.A.
(SEAL)

By:

Title:
Aftest:

JEFFREY J. PROSSER
(SEAL)

By:

Title:
Altest:

RURAL TELEPHONE FINANCE

COOPERATIVE
(SEAL)

By:

Title:

Attest:
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UCC-1 Original Financing Statement

Borrower lnfor_mgtion . DEBTOR

z

Org isa Co-0p?; ® ves Oro

Co-op ID: Vig02 a ‘
Org. Name: : Inpovative Communication Corp. f/k/a ATNCO
Malitling Address: Bjerget House
PO Box 1730

- . Cluistiansted, St. Croix, VI 00821-1730
Secured Party: DCTO0RTFC
Debtor Party: Viga2
State of Organization
(Debtor):
Organizational ID #:
Type of Entity:
Tax ID ¥ _ ,
Loan Facility Mnnbc@;\
Loan Amount: o00]
Loan Type: Secured Promissory Notwe

Loan Maturity Date: 0042014
Transmitting Utility: O Yes @ Mo

Commnents:

Guarantor Information - DEBTOR

Guaranty? ) Yes @ No

Guarantor Co-op [D:
Guarantor Name;
Guarzntor Address:
State of Organization:
Ocganizationa] ID #:
Type of Entity:

Tax ID #:
TFransmitting Utllity? O Yes @ No

Comments;

Pledgor Information - DEBTOR,

Fledge? O Yes @ No

RTFC 046529
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N4} : Administistion Publishing Company, i G O?
. Inc :

Reconds 2
14 1746199 (Entered  OGAO8/1995 Office of L. Goveraar, USVL Caribbean ‘C N e l,' Q60812604
6/25/04) Administration’ Coaunuaications
Records Corporation
1S 17409999 (Entaed 00871999 Office of Lt Gosernor, {18VI St. Croix Cable TV, DEAOB 2004
w004 Adminietration the. O & . ¢ O i
“ Records B e St s e
16 174311999 (Batered  06A0R/1990 Office of Lt. Goveroor, USVI « Real. lac. O 1 ®c O p OoOBRON
(3777 VI Adminisoarion
. S Records . . B .
17 178511959 (Entered 06011999 | Dificeof Li Governot, USVI T aViCable TV, Ll 0620672004
200 Adminisration : OB.GOP
18 17421999 (l-:mud 06/0811999 Office of L1, Gavemnor, USVE Vitekom Celinlar, O 8 . G O p 06082004
62004 Adniolstrayion NV :
: Records _ : -
19 mmcmmm 060872004 Office of L. Gavernor. USY1 . 1C Air, [ne, 060872004
oty ¢ of Lt Go OE.GOP
: Records

20 : : Gs0a00p

On@o

*Debtor j‘I")Tne: R=Borrower : Gi=Guarantor | F=Pledgor
Continyation Needed?: @ Yos O o

Comments:

RTFC 046531



62944)

14 174611999 (Hoteted  OG/08/1999
S2904)

15 |7w|999(§muw 0G4/ 1999

[FpsTalH)

16 17421999 (Botered  06/08/1999

&R0

17 17451999 (Entered 0640811999

6720/04)

18 17421999 (;uu‘m: 06/08/1999

6:29/04)

19 I'NI.‘IM(_EW& 06082004

6729/04)

0

Admipistratios

Records

Qffice of Le. Govarax, USYT
Records

Officc of Lt. Gorernox, {ISV]
Administration

Recards

Office of Lt. Goveroex, USVI
Adrmiejscration

Reconds

" Office of L1, Gaveerace, USVI

Admicistration

Rocords

Office of L1 Corernor, USYI
Admicistravos

Recotds

Office of Lt. Gavernor, USVI
Adroigistration

Recocds

*Dettor Type: B=Borrower : G=Guaruntor : P=Pledyor
Continuation Needed?: @ Yes O No _

Comments:

Publishing Company.
Inc. ;
Caribbean
Communicatioss
Corpotatior.

St. Croix Cabic TV,
{nc. :

IC Real, lac.
Vi Cable T, Ud
Vitckom Celtular,

NV,

C Air, e,

Ce®c0Or

Cu@oQp 602200

Qs@oOp 08200
[oFY TIorgiee
e
Qs@cOr s

Qs @cOp  Wma

OsOcOr

RTFC 046531
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 10-K
® ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT of 1934
For the fiscal year ended May 31, 2004
or

O TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT of 1934

For the transition period from to
Commission file number 1-7102

NATIONAL RURAL UTILITIES COOPERATIVE
FINANCE CORPORATION

{ Exact name of registrant as specified in iis charter)

DISTRICT OF COLUMBIA

(State or other jurisdiction of incorporation or orgunization )

52-0891669
{I.R.S. Employer Identification Number)

2201 COOPERATIVE WAY, HERNDON, VA 20171
{Address of principal executive offices )

(Registrant’s telecommunications number, including area code, is 703-709-6700)

Securities registered pursuant to Section 12(b) of the Act:

Name of each Name of each
exchange on exchange on
Title of each class which listed Title of each class which listed
6.375% Collateral Trust Bonds, due 2004 NYSE 6.55% Collateral Trust Bonds, due 2018 NYSE
5.50% Collateral Trust Bonds, due 2005 NYSL 7.35% Collateral Trust Bonrds, due 2026 NYSL
6.125% Collateral Trust Bonds, due 2005 NYSE 6.75% Subordinated Notes, due 2043 NYSE
6.65% Collateral Trust Bonds, due 2005 NYSE 6.10% Subordinated Notes, due 2044 NYSE
7.30% Collateral Trust Bonds, due 2006 NYSE 7.625% Quarterly Income Capital Securities,
6.20% Collateral Trust Bonds, due 2008 NYSE due 2050 NYSL
5.75% Collateral Trust Bonds, due 2008 NYSE 7.40% Quarterly Income Capital Securities,
5.70% Collateral Trust Bonds, due 2010 NYSE due 2050 NYSE
7.20% Collateral Trust Bonds, due 2015 NYSE

Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of
the Securities Exchange Act of 1934 during the preceding 12 moaths {or for such shorter period that the registrant
was required to file such reports), and (2) has been subject to such filing requirements for the past

90 days. Yes ® No O.

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K is not contained
herein, and will not be contained to the best of the registrant’s knowledge in definitive proxy or information statements
incorporated by reference in Part IV of this Form 10-K or any amendment tc this Form 10-K. &

Indicate by check mark whether the registrant is an accelerated filer (as defined in Rule 12b-2 of the
Act). Yes O No R

The Registrant has no stock.

EXHIBIT
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NATIONAL RURAL UTILITIES COOPERATIVE FINANCE CORPORATION
NOTES TO CONSOLIDATED AND COMBINED FINANCIAL STATEMENTS — (Centinued)

Based on its analysis, CFC believes that it is adequately reserved for the ¢stimated probable loss on its
loan to CoScrv at May 31, 2004.

(d) VarTec Telecom, Inc. (“VarTec”) is a telecommunications borrower of CFC located in TX. VarTec
provides discount fong-distance service throughout the U.S. using a platform commonly known as dial-
around service and also offers competitive local exchange carrier (“CLEC™) services and other
tclccommunications products through dircct marketing and multilevel markcting. VarTee docs not own
network assets for the provision of local services, but rather leases network facilities from incumbent,
facilities-based, local exchange carriers (“LECs”") at wholesale rates. In addition, VarTec also offers other

resale services to a lesser degree including wireless, digital subscriber lines (“DSL”), paging and satellite
radio.

Currently, there is significant competition in both of VarTec’s primary businesses, dial-around long-
distance service and as a CLEC. This competition has resulted in a significant reduction to the cashfiow
generated by VarTec. In addition, on a prospective basis, recent court rulings have given the incumbent
LEC network owners more control of the prices they can charge to companies leasing clements of the
network, which will most likely result in an increase to the cost of operating as a CLEC that leases
network capacity.

VarTec is engaged in binding arbitration with Teleglobe, Inc. (“Teleglobe™), in connection with VarTec’s
acquisition of Teleglohe subsidiaries. The subsidiary acquisition was financed with approximately

$227 million of unsecured notes issued by VarTec to Teleglobe. Teleglobe contends that VarTec is in
payment default with regard to the notes, while VarTec contends that Teleglobe breached its agreement
with VarTec and that VarTec has significant offset and recoupment rights relative to the breach. The
arbitration is expected to be completed no sooner than late August 2004. The outcome of the arbitration is
unknown.

At May 11, 2004, CFC had a tota! of $340 million of loans outstanding to VarTec. On May 31, 2004,
CFC classified all loans to VarTec as non-performing. CFC’s exposure to VarTec is secured under a
mortgage on substantially all of its assets. VarTec was current with respect to debt service payments to
CFC at May 31, 2004. However, VarTec has informed CFC thal it will nol be ahle to meet the principal
portion of the debt service payments due on August 31, 2004 and November 30, 2004. Failure to make
such payments constitutes an event of default under the credit agreement. CFC believes it is doubiful that
VarTec can continue to make regularly scheduled payments of principal as and when due under the
existing credit agreement. As of June 1, 2004, CFC has placed the loans to VarTec on non-accrual status
with respect to the recognition of interest income. CFC is currently in negotiations with VarTec regarding
future payments on the outstanding debt, as well as other terms and conditions of the lending relationship.

At May 31, 2004, CFC believes that it is adequately reserved against its exposure to VarTec.

(e) Innovative Communication Corporation (“ICC™) is a diversified telecommunications company
hecadquartered in St. Croix, Unitcd States Virgin Islands (“USVI”). In the USVI, through its subsidiarics,
ICC provides wire line local and long-distance telephone services. Cable television service is provided to
subscribers in the USVI and a number of other islands located in the eastern and southern Caribbean and
mainland France. ICC also owns the local newspaper based in St. Thomas, USVI and operates a public
access television station that serves the USVI.

As of May 31, 2004, CFC, through RTFC, had $552.7 million in loans outstanding to ICC. RTFC’s
collateral for the loans includes (i) a series of mortgapes, security agreements, financing statements,
pledges and guaranties creating liens in favor of RTFC on substantially all of the assets and voting stock of
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NATIONAL RURAL UTILITIES COOPERATIVE FINANCE CORPORATION
NOTES TO CONSOLIDATED AND COMBINED FINANCIAL STATEMENTS — (Continued)

ICC, (ii) a dircect pledge of 100% of the voting stock of ICC’s USVI local exchange carnier subsidiary,
(iif) sccurcd guarantics, mortgages and dircct and indircct stock pledges cncumbering the asscts and
ownership interests in substantially all of [CC’s other operaling subsidiaries, and (iv) a personal guaranty
of the loans from ICC’s indirect majority shareholder and chairman.

On June 1, 2004, RTFC filed a lawsuit in the Eastern District Court of Virginia against ICC for failure to
comply with the terms of the loan agreement. The complaint was amended by RTFC on July 20, 2004 to
allege additional loan agreement defaults by ICC and to demand immediate full repayment of ICC’s total
outstanding debt including all principal, interest and fees. On August 3, 2004, TCC filed its amended
answer and counterclaims, in which it denies that it is in default of the loan agreement, and asserts a
counterclaim seeking the reformation of the loan agreement to conform to a 1989 settlement agreement
among the Virgin Islands Public Services Commission, [CC’s predecessor, and RTFC, in a manner that
ICC contends would relieve it of some of the defaults alleged in the amended complaint.

HAS of May 31, 2004, [CC was current on all its scheduled monthly payments to CFC and all loans are

currently on accrual status with respect to the recognition of interest income. RTFC and ICC have agreed
thal, during the pendency of the litigation, (i) RTFC will bill ICC for regularly scheduled loun payments,
calculated at pre-default levels of principal and interest, (ii) ICC may make such payments to RTFC, and
(iii) RTFC may accept and apply such payments to the loans, without prejudice to cither party’s rights,
defenses or claims in the pending litigation, under the loan documents or otherwise.

At May 31, 2004, CFC believes that it is adequately reserved for its exposure to ICC.

(15) Segment Information

Prior to June 1, 2003, CFC combined operations with RTFC and operated in two business segments —
rural electric lending and rural (elecommunications lending. Upon adoption of FIN 46(R), as of June 1,
2003, CFC now consolidates NCSC and RTFC and operates in three business segments — rural electnc
lending, rural telecommunications lending and other lending. The financial information for these segments
provides a breakout of the consolidated and combined statements of operations that reflects the full gross
margin earned on each segment’s loan portfolio and a breakout of the consolidated and combined balance
sheets that reflects the total assets in each segment. The electric segment is comprised of loans to electric
members und foreclosed assels which were received as a resull of the setilement of electric loans. The
telecommunications segment is comprised of loans to telecommunications members. The other segment is
compriscd of the loans to clectric consumers. loans to the for-profit subsidiarics of members and othcer
items not included in the electric or telecommunications segments. The cost of funding, derivative cash
settlements, derivative forward value and foreign currency adjustments ar¢ allocated to each segment based
on CFC’s current matched funding and risk management practices. Operating expenses are allocated based
on the cost reported for each segment. The breakout of loans oulstanding represents actual loans
outstanding for each segment. The loan loss provision and ending loan loss allowance balance are allocated
to each segment based on CFC’s loan loss methodology. All other assets except for foreclosed assets are
allocated based on total average loan volume. Using the methodology described above, financial
information reported for net margin, total assets and loans outstanding for the telecommunications and
other segment will not agree with the net margin, total assets and loans outstanding reported for RTFC
and NCSC as stand-alone entities. Prior period amounts have not been restated to include the other
lending segment.
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GOVERNMENT OF THE VIRGIN ISLANDS
OF THE
WNITED STATES

REGULAR BOARD MEETING
OF THE
VIRGIN ISLANDS PUBLIC SERVICES COMMISSIN

Friday, September 10, 2004
10:00 a.m. to 1:37 p.m.
Public Services Comission Conference Room
Barbel Plaza
St. Thomas, U.S8. Virgin Islands

BOARD MEMEERS PRESENT

VALENCIO JACKSCN, CHATRMBN

YVETTE CANHGATA-XHNES, Menber

VERNE C. DAWVID, Merber

DESMND MAYNARD, ESQ., Menber

SENATOR LUTHER RENEE, Menber Ex-Officio
ALRIC SIMIINS, Menber

ALECIA M. WELLS, Member

STAFF PRESENT

KEITHLEY R. JOSEFH, Executive Director
CLAUDIUS MOORE, CFO

SENDRA. SETORIE, Assistant Executive Director
BOYD SPREHN, ES)., Board Counsel

FREDERICK WATTS, ESQ., Board Counsel

HI1i,S REPORTING SERVICE
P.0O. Box 307501
st. Thomas, V.I. 00803-7501
(340) 777-6466

EXHIBIT

1CC 041729




10

11

13

14

15

16

17

18

19

20

21

22

23

24

25

OTHERS PRESENT

RALPH ALIEN, Steelworkers Union

ATBERT BRYAN, Inmovative

BEVERLY CHONGASING, V.P. Human Resources,
Innovative

ERIC OCWAN, EQ., Thelen, Reid & Priest, RIFC

LANNY DAVIS, ESQ., Borg, Harrington & Sutcliffe,
Innovative

MICHEILIE DOMINIQUR, St. Croix Avis

SAM EBBESEN, Senior Vice President, I1CC

TIM FIEIDS, Daily News

JADA FINCH-SHERN, ESQ., Inmmovative

MARTA HODGE, ESQ., Hodge & Francois, Representing
Senior Citizen Subscriber

FREDERICK JOSEFH, Steelworkers Union

SIMXNE FRANCIS, ESQ., Ogletree, Deakins & Nash

DORILEY HARRIS, Imnovative, St. Croix

SENATOR LOUIS HILL

STEVEN LILLY, Senior Vice President, RIFC

KHN LIST, ESQ., General Counsel, RTFC

JENNIFER MATARANGAS-KING, Innovative Telephone

DOUG MINSTER, ESQ., General Caunsel, Atlantic
Telenetwork '

SAMUEL, OTTLEY, m-l for Samuel G'.tley, Sr.

MBEGAN POINSKI, Daily News

HENVILIE POLE, Immovative, St. Croix

KEVIN RAMES, ESQ., Imovative Telephone

HOLIAND REDFIEID, V.P. Corporate Affairs,
Inmovative

CAROL, RICH, E9Q., Canpbell, Arellano & Rich

RICGHARD RUBIN, ESQ., Thelen, Reid & Priest, RIFC

DAVID SHARP, (B0, Imnovative Telephone

JONRATHAN SIEGFRIED, ESQ., Thelen, Reid & Priest,
RIFC

SHARON SMAILS, VP Human Resources, Inmovative
Telephone

JOSEPH TTAND, ESQ., Thelen, Reid & Priest, RIFC

GREG VOGT, ESQ., Imovative Telephone
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Call to Order

A. Roll Call

B. Welcome

C. Introductions

i3

Telecomunications Matters
A. Docket 558: Hearing on VITEL(O'S 17
Financial Viability and Pending
Litigation
i. NOTE: Pending Oral Motion by
VITELCO To Postpone PSC Hearing
Due to Hearing in Territorial
Court (Immovative Commumnications
Corp. and VITELLD v. Dudley,
Topper & Feuerzeig, LLP, Civil
No. 447/2004)

B. USF Certification Request by VITELCO 12

i. Technical Repoxt by Dr. Gregory 12
Mam

Adjourment 139
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MR. SIEGFRIED

PAGE 42 PSC TRANSCRIPT SEPTEMBER 10, 2004

42
Don‘t let us find out about it after the fact.

8o, an the face of these defaults, and
given the fact that RTFC no longer had faith in Prosser
or ICC and its credibility, ICC delivered default
motices -- I'm sorry, RIFC delivered default notices to
1CC, accelerated the full amount of their loan, $600
million, and brought suit in the Eastern District of
Virginia in the rocket docket in order to collect its
$600 million.

Now, it certainly isn't wy intention, and
no matter what wmy abilities, it is well beyond my
abilities in any reasonable amont of time to t.ake Yy
through each and every default that's alleged in this
conplaint. There are, in fact, when you have an

opportunity to review the complaint, I think when I -

last counted, about 31 separate violations of the loan

agreenents.

And as wy oolleague Eric said to you,
there is nothing really for you to do today about that.
We're not asking you to decide the complaint. That's
wp for a judge in Virginia. But we thought that the
Conmission might be interested in a few examples of the
kinds of defaults that potentially are relevant here.

So let me start with ane which involves

VITELOO and Belize. We allege in ocur coplaint that

ICC 041770
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MR. SIEGFRIED

PAGE 49 PSC TRANSCRIPT SEPTEMBER 10, 2004

49
from the lender, and as I understand their position

before this Commission, also without any approval or

overgight from you. That they didn’t have to came here
and tell you.

Now, you'll decide, however, whether they
are right, that you don't have any oversight but they

are free to issue the stock and loan it off-island as

they see fit. But we believe that they are dead wrag

about their rights as to the lender.

I could tell you in the 600-million-dollar
loan, ae of the fundamental safeguards that a lender
is going to insist upon is that there be checks amd
balances, so that the borrower carmot take assets and

do things that impair its collateral. That's just

fundanental .

Now, as I said, there are other defaults,
31 nore -- or 30 in all. They really all follow a
similar suit -- a similar pattern, and I'm not going to
take you through one by one but they kind of fall into

categories. Same kirds of issues.

Assets of ane ICC entity are pledged to
third parties to secure loans to other Prosser entities

without ocur knowledge or consent. S0, again, an asset

that we think we have under cur loan agreewent, they

take. They say, we will pledge it away over here,

1CC 041777
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FIR . SIEGFRIED

PAGE 51 PSC TRANSCRIPT SEPTEMBER 10, 2004

51
security interest lapses, there is always the danger

that somebody can intervene, put a security interest in

between yours and when it is renewed, so loan

say we are not going to let you cure that default. And

more inportantly, everyone, if they are cured -- and

when I say there are 31 defaults, what I'm saying to

you is this treatment of a loan, this failure to neke
sure they are in good shape, that they are preserved.

reflects for us a cavalier disregard of its loan

obligations.

So the bottom line here is, instead of a
borrower that scrupulously tries to live up to its loan
cbligations and its representations, RFIC has concluded
that ICC is engaged constantly in hiding the ball, of
avoiding its loan cbligations, and sinply lacks candor,
truthfulness and transparency. And when you have a
600-millin-dollar loan, is it too much to ask for
candor, truthfulness, and transparency?

Eric mentioned to you an settlement. We
in the rocket docket, Decenber, January, that’s it.
The Magistrate Judge in the Eastern District of
Virginia made that fundamentally clear. He said don‘t
anybody even think of coming back here to ask for an

adjourrment, and the only reason I can‘t tell you

1CC 041779
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SCroix Phone Company Could Have New Owner in
lsel:nd Dir:ectoty J anuary

Real Estate by Michelle Dominique and Shaun A. Pennington

Classifieds
Advertisers Sept. 10, 2004 — The local telephone company could have new
c':"ks owners as early as January if Rural Telephone Financial Cooperative
E’::;:““' prevails in its suit against Innovative Telephone's parent company
n 2004 . ..
People Innovative Qommumc?tlon Corp: ]
" Calendar "We believe we will be back in January in our new role as the
Organizations owners of the telephone company," Eric Cowan, RTFC legal counsel,
Schools said Friday.
Services In a hearing before the Public Services Commission Cowan said
Data RTFC was "tired" of ICC's "half-truths" and "after-the-fact" notices of
Deaths actions ICC had taken and so it had filed suit against the phone
Other stuff company in June.
Commentary Specifically at issue was an $85 million preferred stock issuance
. Editorials that RTFC says violated loan agreements between RTFC and
g‘:;dl:wm Innovative Communications Corp.
Arts/Entertalament _ . ‘ f fmdmg outthatICC was takmg monies that ha
;h;:.lg:s;::o Sxegfned another attomey reprcsentmg RTFC told PSC members Srvhe it
Music Siegfried said ICC had committed 31 violations against its loan A
Showcase agreement with RTFC, a not-for-profit lending institution that provides Bean
Lifestyles rural telephone companies with low-interest loans.
Advice "Due to the fact that RTFC has no more Tarth in Jeff Prosser and Getln
Health/Fitness ICC," Siegfried said, the institution had no choice but to file the suit. Mortg
Home/Garden “"We believe that we will prevail in this litigation and become Pre-Ap)
Food owners of the company," Cowan, said, adding, "We are ready to work
Religion with the commission if the courts rule in our favor."
Other stuft Cowan said if that happened, RTFC would hire utility specialists to Virgir 1
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run the company while it sought a suitable buyer.

Cowan promised the decision wouldn't be long in coming because
the suit was filed in a federal District Court in Virginia that is dubbed
the “"rocket docket,” because of the speed at which the court hears and
decides cases.

But it wouldn't take a court ruling for RTFC to vote in a new board
of directors and take over the company.

Lanny Davis, ICC's attorney, said, "There is a threat of RTFC
taking over the company before we have our day in court." Because, as
part of the loan agreement RTFC holds 100 percent of the common
voting stock of Innovative Telephone, Davis said, "They can do this
tomorrow morning."

None of the RTFC representatives disagreed with Davis's statement,
nor would they agree not to do it, despite Davis' repeated requests that
RTFC commit to not taking over before "we get our day in court."

The hearing, postponed two weeks earlier, was called to address the
financial viability of the phone company and to discuss the pending
RTFC litigation.

In opening the hearing Frederick Watts, PSC's attorney, said three
critical issues could impact the commission's relationship with
Innovative Telephone, which it regulates: the RTFC litigation,
Innovative's issuance of preferred stock and use of the money derived
from the issuance, and the so called "Greenlight" litigation.

Issuance of $85 million in prefei‘red stock brings litigation

In the RTFC lawsuit filed against Innovative June 1, Rural
Telephone said ICC owes it $600 million. Siegfried said 31 breaches of
the loan agreement were RTFC's reason for calling in the entire loan.
The breach that appears to have brought on the action, however, was
the telephone company's $85 million preferred stock issuance. To add
to RTFC's annoyance Siegfried said $30 million of the proceeds were
loaned by the phone company to another ICC entity that RTFC didn't
know about, to purchase a telephone company in Belize.

"This one transaction alone violated a host of ICC's loan
agreements," Siegfried said, adding that ICC had a pattern of taking the
assets of “one ICC entity, pledged to third parties, to secure loans to
other Prosser entities.”

ICC was required to notify the RTFC in advance about the sale of
stock as part of its loan agreement, Siegfried told the commission.
However, it did not do so.

RTFC found out about the preferred stock issuance on May 1 in the
"footnote™ of ICC's end of year financial statement, and he said, "it was
up to us to figure out what it was."

"Without the consent of RTFC or the PSC, they saddled the
company with $85 million stock obligations and transferred $30 million
out of the Virgin Islands, to the government of Belize," Siegfried said.

Cowan said, "there's no guarantee" that the money would come
back to the territory either, because it was an unsecured loan.

At issue specifically for the PSC is what the V.I. Code says relative
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to the commission's role: "No person or corporation, whether or not
organized under the laws of the territory, shall sell, acquire or transfer
control, either directly or indirectly, of any public utility organized and
doing business in this territory, without first securing authorization
from the commission."

But ICC attorney Kevin Rames told the PSC that in his opinion the
code did not apply to this situation because Innovative was excused
from its obligations under a 1989 agreement signed by Vitelco, RTFC
and the PSC.

Rames, who rattled off the legalese of the 1989 agreement, said
according to his interpretation the 1989 agreement supercedes the law
and therefore the issuing of preferred stock does not require PSC
approval.

“The law was not intended for the PSC to intervene every time
Innovative transferred one share of stock,” Rames said, "That would
impede on Innovative's ability to raise capital."

Rames said the issuance of the $85 million in stock did not initiate a
"change of control"; therefore ICC did not believe it was violating the
PSC order.

Watts did not agree with Rames' legal interpretation of the 1989
agreement. "No matter what the PSC agreements have said, they can't
trump the law of the land," Watts said.

Siegfried said the Belize loan "reflects for us the cavalier disregard
for its loan agreement. When you have a $600 million loan, is it foo
much to ask for candor, openness and honesty?"

But Davis said ICC did not owe RTFC that much money. "The $81
million is the real subject of this lawsuit," Davis said, adding that RTFC
had seized $61.6 million in patronage certificates from ICC last week
and used it to pay down on the ICC debt, "as is their right," Davis said.

According to Davis, the loan to ICC for-its operation in Belize was
a short-term loan at 12 percent interest, which comes due at the end of
November.

"Not only will that loan be repaid, but it will be repaid early," Davis
said.

Davis added that ICC now has permanent financing in place for the
Belize telephone company it purchased, so no more of Innovative
Telephone's money will be used to fund the Belize purchase.

Davis also said Innovative is "current" on its loan payments to
RTFC and that ICC owes it only $500 million.

Cowan, however, estimates that ICC's overall debt has reached
nearly $1 billion. "That's billion with a 'B,™ Cowan said. "That's a lot of
money."

"We have questions about how that can be sustained; that's what we
are here to talk about,” he said.

Cowan said ICC's debt is:

- $600 million to RTFC.

- $200 million to Greenlight.

— $85 million to preferred stock holders.

— $65 million to the Department of Agriculture's Rural Utilities
Service.

http://www.onepaper.com/steroixvi/Tv=d&i=& s=News T nral&n=1010ARNSOTA Q/1A4IN0NA
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(See: "Suit Seeks More from ICC; Loan Details Made Known".)
Sharp said the stock issuance "has not had any impact on the
ratepayers."”

Sen. Luther Renee, nonvoting member of the PSC, said it did have
an impact on the territory: "You used capital monies that could have
been used in the territory for Belize, instead of using it for capital
projects” in the Virgin Islands.

Watts reminded Sharp he had told the PSC in the last hearing that
Innovative had to seek EDC benefits to be able to accomplish capital
improvements.

"Why were you loaning money out to other entities when your
company is in need of capital projects?" Watts asked.

Sharp said it was a sound business decision to loan the money,
which was borrowed at 10 percent interest, to another ICC company at

12 percent interest. He said it was better than putting it into a bank
where it would only earn 1 or 2 percent interest.

Greenlight litigation not settled yet

In May a judgment was rendered in a suit filed against ICC by
Greenlight Securities, minority stockholders in ICC's predecessor firm
Emerging Communications. In that case in Delaware state court, the
judge's decision, which has not yet been converted to a monetary

- judgment, was that ICC had understated the value of the stock owned

by the minority (Greenlight) by tens of millions of dollars. (See:
“Prosser Ordered to Pay Millions to Ex-sharcholders”.

The estimates of the judgment were between $100-200 million.

Davis said that ICC and all Greenlight stockholders had signed off
on a memorandum of understanding Thursday night. He did not say
what the monetary terms of the memoradum were.

Siegfried said the RTFC believes its loan should be paid in full
before money was issued to address the Greenlight situation.

"It is our decision to end the relationship we've had with ICC,"
Siegfried said. "In this case, defaults do matter; the truth does matter. If
the RTFC prevails, there will be a new successor to Innovative."

Frederick Joseph, sub-director of the United Steelworkers of
America, in attendance at the hearing said, "I want them (RTFC) to take
over tomorrow." Joseph's union represents Vitelco employees.

Sen. Louis Hill, who attended the meeting, issued a release Friday
afternoon, saying he was "gravely concerned" at the issues raised at the
hearing. Hill requested that the PSC "immediately" file an action in
court against Innovative Telephone for violating the V.I. Code.

"Additionally, I would like the PSC to conduct an investigation to
determine Innovative Telephone's ability to pay $30 million in

“dividends to Innovative Communication Corp. in light of the fact that

Innovative Telephone is currently requesting EDC benefits to improve
their communication's infrastructure,” Hill wrote.

USF Certification
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The PSC also voted 4-2 Friday to accept the recommendations of its
consultant Gregory Mann and approve Innovative Telephone's
Universal Services Fund certification plus send a letter to the Federal
Communications Commission notifying it of the certification.
Innovative receives substantial subsidies from the fund. This is the first
time the commission, which is required to sign off on the application,
has done anything more than rubberstamp the application, Valencio
Jackson, PSC chairman, said at a meeting in August.

PSC Chairman Valencio Jackson, along with Alric Simmonds,
Alecia Wells and Yvette Canegata-Jones voted in favor of the motion.
Veme David and Desmond Maynard abstained. Jerris Browne was
absent.

Attending the hearing Friday were Jackson, Canegata-Jones, David,
Maynard, Simmonds, Wells and Renee. Browne and nonvoting member
Sen. Shawn-Michael Malone were absent.

Back Talk

Share your reaction to this news with other Source readers, Please

include headline, your name and city and state/country or island where
you reside.

Publisher's note : Like the St. Croix Source now? Find out how you

can love us twice as much -- and show your support for the islands' free
and independent news voice... click here.

Virgin Islands m:dents should look for showers 5
Tuesday morning, with conditions deteriorating in the :
afternoon as what is now Tropical Depression 11
moves through the area. Forecasters think it may be |
Tropical Storm Jeanne by the time it reaches the area.

Click here for More... 2004-09-14 06:53:49

caled Down Prima in Half
If your candidate did not win in the primary, look on the bright side, it did not cost
that much to elect his opponent.

Click here for More... 2004-09-14 00:13:08

Halfpenny Bay Not Safe for Recreation Use

Halfpenny Bay is not safe for switming or other recreational uses right now. The

bay has been placed on the list of recreational beaches that do not meet V.1 beach
water-quality standards.

Click kere for Mare... 2004-09-13 22:54:38

i hool Students to Mentor Elementary Students
The U.S Attorney’s office will soon resume its Peer Helpers Mentoring and

Tutoring Program. The program was initiated to counter violence among youth.
Click here for Mare... 2004-09-13 72:35:54
The Virgin Islands Now Under a St

The U.S. Virgin Islands went on a trapical storm
warning and the British Virgin Islands on a tropical

http://www.onepaper.com/stcroixvi/?v=d&i=&s=News:Local&n=1096605014 9/14/7004
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ICC Offer to Settle Refused by Telephone Cooperative
by Molly Morris

Sept. 21, 2004 — The Rural Telephone Finance Cooperative firmly rejected an
offer from Innovative Telephone Co. attorneys Tuesday to reach a settlement for
millions of dollars for which RTFC says Innovative is in default.

Speaking from his New York office Wednesday, RTFC attorney Jonathan
Siegfried said, "A proposal was made by Innovative Telephone that was rejected
by RTFC. There are no further negotiations scheduled."

Talks between the attorneys for both companies were held Tuesday in

| Washington, D.C. Siegfried further said RTFC plans to continue with its current
§ lawsuit against Innovative Telephone's parent company, Innovative
Communication Corp.

"We are proceeding full speed ahead with the litigation in the District of
Virginia, and we expect to prevail in trial in December or January," he said
Wednesday.

The negotiations stem from a lawsuit RTFC filed in federal District Court in
Virginia on June 1 claiming that iCC and its subsidiaries had violated a 2001
agreement for a loan of $163.9 million from the cooperative to ICC, that ICC was
: . therefore in default of the loan and that RTFC was therefore entitled to call in the

Commentary loan and prior loans. (See "Cooperative Sues ICC and Says It Owes $530
R Million™.

The RFTC is a member-owned, not-for-profit, lending cooperative created in
1987 to serve the financial needs of the rural telecommunications industry.

Attorneys for the two entities clashed in a Sept. 10 meeting before the Public
Entertainment | Services Commission. As part of its loan agreement, RTFC holds 100 percent of
the common voting stock of Innovative Telephone.

Eric Cowan, RFTC legal counsel, told the commission, "We believe we will be

back in January in our new role as the owners of the telephone company.”
] Siegfried said at that meeting, RFTC was "tired" of ICC's "half-truths" and
{ "after-the-fact" notices of actions ICC had taken and so it had filed suit against the
phone company in June.

Specifically at issue was an $85 million preferred stock issuance that RTFC
says violated loan agreements between RTFC and Innovative Communications

Community
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Corp. Siegfried said at the meeting that 31 breaches of the loan agreement were
RTFC's reason for calling in the entire loan. The breach that appears to have
brought on the action, however, was the telephone company's stock issuance. To
add to RTFC's annoyance, Siegfried said, $30 million of the proceeds were loaned
S otors Centé; by the phone company to another ICC entity that RTFC didn't know about, to
b e purchase a telephone company in Belize.
Lanny Davis, ICC's attorney, said, " Lhere is a threat of RIFC taking over the
company before we have our day in court." Davis said, "They can do this
tomomrow morning.”
The PSC is scheduled to hear further from Innovative and the RTFC in a Sept.
30 meeting in Frederiksted.

Back Talk
Share your reaction to this news with other Source readers. Please include
headline, your name and city and state/country or island where you reside.

About...

Publisher's note : Like the St. Croix Source now? Find out how you can love
us twice as much -- and show your support for the islands' free and independent
news voice... click here.

Castle Burke Woman Missing Since Monday
Police are looking for a 21-year-old woman who has been missing ILOtraine Bryan.J
since Monday. Herminio Velazquez, deputy police chief for St. Croix,
said Lorraine Bryan, an Estate Castle Burke resident, was last seen early Monday afternoon in
the Sunny Isles Shopping Center and also at a bank near the Seventh Day Adventist Church in
Castle Coakley.

Click here for More,,. 2004-09-23.20:46:25

B L —pp— NI,

DPNR Says St. Croix Beaches Safe for Swimming
In the immediate aftermath of Tropical Storm Jeanne most St. Croix beaches tested for water
quality were found unsuitable for swimming. A new update by the Department of Planning and
Natural Resources Division of Environmental Protection shows all tested beaches are now
safe. Four beaches in the St. Thomas-St. John district are still a problem.

Click here for Move... 2004-09-23 19:32:27

Senate Committee Axes Taxes, Funds Union Workers
With fiscal year 2005 drawing near, the Senate Finance Committee in a hearing Wednesday
tabled three of Gov. Charles Tumbull's tax proposals in the 2005 budget, reduced several
appropriations to fund the $9 million in pay raises for union workers and effectively disbanded
the present Carnival Committee.
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RTFC IN BATTLE OVER CONTROL OF U.S. VIRGIN
ISLANDS TELCO

By Vince Vittore

Telephony, Oct 4, 2004

The Rural Telephony Finance Cooperative, the non-profit lender that specializes in financing for rural

telcos, is attempting to take control of one of its customers, according to a lawsuit filed in U.S. district
court.

The suit against Innovative Communications Corp. — parent company of Innovative Telephone, the
incumbent telco in the U.S. Virgin Islands — alleges that ICC has broken a total of 31 covenants on its
loan agreements with RTFC, including failure to pre-pay certain loans. Most egregious is the
contention that an ICC affiliate controlled, by ICC CEO Jeff Prosser, issued $85 million in preferred

stock and used $30 million of the proceeds to purchase a telco in Belize — all without informing RTFC
as required by previous loan agreements.

“You can weigh some of the defaults and say some would be more important than others,” said
Jonathan Siegfried, a partner with Thelen, Reid & Priest, which is representing RTFC in the case.
“When RTFC found out by reading a footnote of an ICC year-end financial that one of {ICC's]
subsidiaries issued preferred stock and doesn't account for the proceeds — and seems to have used

some of the proceeds by lending them to Jeff so he could buy a toy in Belize, we've now moved into an
unacceptable area.”

RTFC also claims that the company was required to receive permission from the public services
commission of the U.S. Virgin Islands before it could acquire the Belize property. As a remedy, RTFC
is secking control of the telco as well as the wireless and cable operations that are under the same
corporate umbrella. To do that, though, the company could be forced into bankruptcy.

“The intent is to operate until such time that we can make an appropriate sale to an appropriate buyer,”
said Eric Cowan, also a partner at Thelen, Reid & Priest.

ICC officials wouldn't comment on the lawsuit, citing company policy. However, the company filed a
counterclaim last month in the Eastern District Court of Virginia, claiming that it wasn't required to
. seek permission from either RTFC or the PSC before making the deal in Belize.

In the case of the PSC, the company believes it was exempt from such regulations because of a 1989
agreement signed by ICC's predecessor, Virgin Islands Telephone Corp., with the PSC. Additionally,
the company states that even if it did violate the terms of its RTFC loans, it has already paid off those
obligations as of last January by refinancing its debt with another lender. Furthermore, ICC claims that

RTFC has impeded its access to financial markets because of the liens the lender placed against its
assets.

However, RTFC believes the matter is more than just about money and goes to the heart of the

http://telephonyonline.com/microsites/magazinearticle acn?Tmada=nrintrmanarinsarticlal  1N/11A004
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relationship between the two companies.

“The crux of it for RTFC is that they see someone who has borrowed $600 million, who has a series of
other obligations out there and they say ‘we don't trust this guy any more,” Siegfiied said. “What

[ICC] is really saying is ‘you know we agree that under the loan agreement we screwed up, so please
rewrite the contract.’”

Though rare, incumbent carriers have filed for bankruptcy. NTELOS, an ILEC that serves parts of

Kentucky, North Carolina, Tennessee, Virginia and West Virginia, filed for Chapter 11 protection last
year and emerged six months later. And RTFC is no stranger itself to troubled borrowers.

Last year, National Rural Utilities Cooperative Finance Corp. (CFC), which funds RTFC, forced

CoServ, a rural electrical and telecom cooperative, into bankruptcy and took over part of that
company's assets. CFC eventually sold off those assets.

RTFC's lawsuit against ICC is expected to be heard in December.
RTFC ALLEGATION

RTFC loans ICC $169,291,578 in August 2001. ICC has almost $600 million in debt to RTFC by 2004,

In February 2004 ICC subsidiary Vitelco issues and sells 85,000 shares of preferred stock for net

proceeds of $81,859,500, violating terms of the loan agreement and regulations of the U.S. Virgin
Islands' PUC,

Vitelco, which is controlled by the same management as ICC, then takes some of those proceeds to
~_fund a previously announced acquisition of Belize Telecommunications, the national cartier of Belize.

Source: RTFC filing

© 2004, Primedla Business Magazines and Media, a PRIMEDIA company. Al rights reserved. This article is protected
by United States copyright and other inteltectual property laws and may not be reproduced, rewritten, distributed,

redisseminated, transmitted, displayed, published or broadcast, directly or indirectly, in any medium without the prior
written permission of PRIMEDIA Business Corp.

© 2004 Primedia Business Magazines and Media. All Rights ~ PRIMEDIA BUSINESS | Contact Us |
Reserved.
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Forbes

Caribbean Splash
Matthew Swibel, 11.01.04

How a Nebraska boy built an island empire with other people's money.

Jeffrey Prosser, owner and head of Innovative Communication, spent his 48th birthday this September in Washington, {
working with $500-an-hour lawyers to stave off a pack of creditors and regulators who are ready to have him tarred and
feathered. "Yuck," he says, with an exaggerated shudder. He would have been happier in the U.S. Virgin islands. That'
base from which he has built a constellation of telephone, newspaper, banking, celluiar phone and cable TV assets with
cunning, moxie and other people's money. Or in Palm Beach, Fla., where he and second wife, Dawn, reguiars on the

charity circuit, reside with one of his four children while their $14 million St. Croix beachfront mansion gets a makeover.

Among Prosser's adversaries are the former minority sharehoiders of .
firm Prosser merged into Innovative. In May a Delaware chancery judg

found Prosser personally, and his corporation, liable to them for $220
| million in damages.

A month later the not-for-profit Rural Telecommunications Finance

| | Cooperative of Hemndon, Va. accused Innovative of 31 breaches of its

§ llending agreement and filed suit to get the $550 miiltion it lent innovati

§ {the most it has ever lent one company—repaid at once. In August Virg

8 |Islands regulators questioned whether Innovative's phone company ti
had made an improper $28.5 million loan to Belize Telecommunicatio

which an affiliate of Innovative acquired for $105 million in stock in M:

When pressed, Prosser admits he has thought “for more than a mom
about losing it all." At a sale of physical assets, say, at bankruptcey, it¢
assets would likely go for an estimated $360 million. But as of now
Prosser is keeping current on all his loan payments and so may be a
hang on to his steeply leveraged empire. "t am waiting to see if any ¢
four children are interested in coming in the company,” he says.

The ruddy-faced 6-foot-3 Prosser grew up in Falls City, Nebr. (pop. 5,000). As a teenager he drove a bulldozer and s|
cable for the telephone company where his father worked. In Lincoln he got an accounting degree at the University ol
Nebraska. He was off to the Caribbean at age 25 on behalf of some Nebraska investors interested in buying an alum
plant in St. Thomas. The purchase collapsed, but he kept angling for deals there. When he leamed ITT was selling it
Islands telephone business, Vitelco, he made an unsolicited $87 million bid. The telecom giant gave the then 29-yeai
the cold shoulder. But six months later, in June 1986, it finally gave in to his persistence. Prosser lined up 105% debt

financing from E.F. Hutton & Co. with help from Neil Prior, a felecom banker at now-defunct Kidder, Peabody & Co. f
left Kidder and took 30% of Vitelco's equity for himself.

Prior knew a good deal when he saw one. Vitelco faced no competition and was guaranteed an 11.5% return on inve
by the Virgin Islands Public Service Commission. Sweetening the deal, the USVI Industrial Development Commissio

http:/fwww.fotbes.com/forbes/2004/1101/124_print.html (1 of 3)10/15/2004 1:31:49 AM
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granted the company an abatement of 90% of income taxes and 100% of gross receipts, property and excise taxes. Th

new owners refinanced in just one year, replacing the Wall Street ioan with a $104 million loan at a below-market rate fr.
the Rural Telecommunications Finance Cooperative.

in 1991 Prosser and his partners bought 80% of Guyana Telephone & Telegraph for $25 million. Eleven months later the
took Vitelco's holding company public with an offering of 4.4 million shares, 40% of the total, at $19 per share. That mad:
the then 35-year-old Prosser’s stake worth $63 million. He divorced, remarried and bought a Rolls-Royce.

Prosser's acquisitions and spending style led to a falling-out with the older Prior. They sued each other in 1995. Prosser
was facing protests over his use of private jets as well as a shareholder plan to oust him. The putsch failed, but Prosser

Prior agreed in 1996 to split the company in half. Prosser ended up owning 52% of the publicly traded Virgin Islands
business, now called Emerging Communications. Prior took the Guyana telecom.

Prosser kept buying. He used a newly formed company named Innovative to acquire four Caribbean cable-TV companie
and Gannett's Virgin Islands Daily News. Then he moved to consolidate his budding empire, eventually setlling on a plai
have Innovative buy out Emerging Communications, ridding himself in the process of minority shareholders,

Innovative paid $10 a share for Emerging Communications, the telecom finance co-op that Prosser arranged to finance
buyout, determined the shares were worth $28 each. Nevertheless, Prosser's hand-picked board at Emerging approved
$10 price. In addition to holding Prosser and Innovative liable for $220 million, the judge in Delaware held two Emerging
board members liable for part of that; one was Prosser's personal attorney from Omaha, who also sefrved as general

counsel of Emerging. Prosser considered an appeal but now looks likely to settie for $100 million. He appears tobe
chastened by the decision. "The Delaware case made me open my eyes," he says.

Some federal agencies, however, still seem to have their eyes shut. Despite the Iitigation, last December the U.S,
Department of Agriculture's Rural Utilities Service guaranteed a $64.7 million loan to Innovative from the Treasury's Fe«
Financing Bank at an annual interest rate of onty 1%. (Very few of FFB's 183 other borrowers have gotten more than $:
million.) The RUS lent another $1.6 million directly to Innovative at 4.3%. in addition to the subsidized loans, Prosser

collects $1.2 million a month from the Federal Communications-administered Universal Service Fund. This is a subsidy
slush fund paid for by a federal phone tax.

With the financing still flowing, Prosser kept on buying. In Aprif the government of Belize gave innovative permission to
all the stock of Belize Telecommunications Ltd. from Lord Michael Ashcroft and Carlisle Holdings for $105 mitlion. "if

someone wanted to break free from regulators. and creditors, this is a place to consider opening shop," snipes Eric Cov
outside counsel for the RTFC.

For that deal to go through, Prosser needed cash to pay down Belize Telecommunications' debts to the Belize govemr
In February Vitelco sold 85,000 shares of preferred stock to unidentified investors for $82 million. Both the rural telecor

cooperative and Virgin Islands regulators aliege that Vitelco wrongfuily took $28.5 miliion of its proceeds and lent it to
Telecommunications in March.

Oops. The co-0p's loan agreement requires Innovative and its subsidiaries to use any funds from financing activities t(
down the loan from the co-op. So says the co-op, at any rate. Prosser argues otherwise. The dispute is tangled up in
arcane arguments about subsidiaries and technical defaults. Prosser also says that the Belize transaction is irrelevant

because Virgin Islands-based Innovative, which borrowed the RTFC money, didn't acquire it. That was done by a diffe
special-purpose Delaware corporation, also named Innovative.

In an effort to settie, Innovative has twice offered to restructure loan payments. But the co-op is in no mood to cut des

http:/fwww forbes.com/forbes/2004/1101/124_printhtmi (2 of 3)10/15/2004 1:31:49 AM
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Prosser; it wants him removed and wouldn't mind seeing Innovative forced into bankruptey.

Meanwhiie, the Virgin Isiands Public Service Commission's ruies prohibit Innovative or Vitelco from making any loans to
foreign businesses, such as Belize Telecommunications. And the commission's staff is raising a stink about how Innova

could claim, in its recent request for an extension of tax breaks, to need more money for capital projects while at the sar
time shipping $28 million off to Belize.

"We are looking into whether or not the loan was or wasn't technically in violation of a PSC order from years ago," says

Lanny Davis, a Washington, D.C. lawyer speaking for Prosser. (The smooth-talking Davis is best known as spinmeister
former President Clinton during the Monica Lewinsky days.)

Meantime, competition from wireless and an upstart Virgin Islands broadband service launched in November could ero
Vitelco's customer base and its $53 million a year in revenue. As a going concern, Innovative's assets might be worth §

billion, says Prosser. But in a sale like bankruptcy, physical assets would go for maybe $360 million. That's only 65% o
debt to the rural co-op.

Is Innovative insolvent? "It depends on what your definition of insolvency is," says Davis. Clinton couldn't have said it b
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IN THE TERRITORIAL COURT OF THE VIRGIN ISLANDS
‘ DIVISION OF ST. CROIX
INNOVATIVE COMMUNICATION )
CORPORATION and the VIRGIN ISLANDS )
TELEPHONE COMPANY, ) CIVIL NO. 447/2004
)
Plaintiffs, )
Vs. )
) ACTION FOR DECLARATORY
DUDLEY, TOPPER AND FEUERZEIG, LLP, ) AND INJUNCTIVE RELIEF
)
Defendant. )
)
)
MEMORANDUM

THIS MATTER is before the Court on Plaintiffs’ Motion for a Temporary Restraining
Order sceking to enjoin Defendant, Dudley, Topper and Feuerzeig, LLP (“DTFLLP”), from any
further representation of the Rural Telephone Finance Cooperative (“RTFC”) involving any
matters related to the Virgin Islands Telephone Company (“VITELCO™) and Innovative
Communication Corporation (“ICC™) f/k/a Atlantic Tele-Network Co. (“ATN") and Defendant’s
Opposition thereto,

A bearing was held on August 23, 2004 on the Motion for Temporary Restraining Order
and/or Prcliminary Injunction. At said hearing, both Plaintiff and Defendant agreed to
consolidate a trial on the merits for both a preliminary injunction and a permanent injunction, to
be held on Friday, September 10, 2004. For the following reasons this Court will grant

Plaintiff’s Motion for Temporary Restraining Order.

L STATEMENT OF FACTS

g

Dudley, Topper and Feuerzeig (“DTF™), a Virgin Islands general partnership,
served as local counsel for VITELCO and ATN with respect to two financings in which the firm

EXHIBIT
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provided opinion letters to the Jenders. The first loan took place in 1987 (“1987 loan”) and was
from RTFC to both ATN and VITELCO. The second loan took place in 1950 (*1990 loan™) and
was from Rural Electric Administration (“REA”) to VITELCO only.

Op December 30, 1987, DTF drafted an opinion letter (“1987 letter”’} on behalf of
VITELCO and ATN. This letter was provided to RTFC, the lender. George Dudley signed the
1987 letter. On January 28, 1988, a second opinion letier was written on behalf of the debtors
and sent to RTFC, This letter referenced the 1987 loan and amended the mortgage and security
apreement of the 1987 loan to indicate the actual value of the real property securing the debt.
Mark Topper signed 1hi§ second opinion letter. In reference to this second opinion letter, Mark
Topper also signed a letter that was sent to Lieutenant Governor Hodge, advising him of the
amended valuation of the real property securing the 1987 loan and sending him the resulting
difference in recording fees.

In respect to- the 1990 loan, Mark 'i‘oPpcr signed an opinion letter, dated June 19, 1990,
that was drafted on behalf of VITELCO and provided to REA. In addition, on Junc 20, 1990,
Mark Topper signed and scnt a letter to Lewis A. Stern, Esq. of Fried, Frank, Harris, Shriver and
Jacobson enclosing 39 documents related to the REA loan for the recipient’s ‘closing binder’.
Mark Topper subsequently left DTF in late1990.

During the period of DTF’s representation of VITELCO and ATN, the companies were
engaged in litigation with the Virgin Islands Public Services Commission (“PSC). This matter
was eventually rcsolved and a settlement agreement was reached among VITELCO, ATN, RTFC

and PSC in 1989 (*1989 Settlement Agreement™), which resulted in an amendment to the 1987

loan.




08/27/04 17:13 FAX 778 4044 STX TERRITORIAL COURT

%004

Innovative Compumication Corp. and the Virgin Islands Telephone Co. v. Dudley, Topper and Peuerzig, LLP
Civil No. 447/2004

Memorandum
Fage 3 of 13

In 2004, RTFC commenced a lawsuit against ICC in the state of Virginia (“Virginia
Litigation”) arising from an alleged default under a loan agreement dated August 27, 2001,
amended by a First Amendment to Loan Agreement dated April 4, 2003 (“2001 Joan
agrecment”). According to the Complaint filed in the Virginia Litigation, the alleged default of
the 2001 loan agreement makes due and payable all unpaid principal, all accrued and unpaid
interest and all other obligations outstanding on the 2001 loan and ‘prior loans’ between RTFC
and ICC. DTFLLP was retained by RTFC in June 2004 to provide legal services in the Virgin
Islands with respect to local Virgin Islands matters arising in commection with ICC’s alleged
default under the 2001 loan agreement that prompted the Virginia Litigation. On July 28, 2004,
' George Dudley, of DTFLLP, amranged a meeting between the representatives of RTFC and PSC
at the offices of the PSC’s attomeys’ Watts, Benham & Sprehn, P.C. In attendance were PSC’s
Chairman (via telephone), the Vice-Chairman and Attorney Boyd Sprehn for the PSC.

Representing the RTFC were its Chief Financial Officer, RTFC’s in-house general counsel,

members of the law firm Thelen Reid & Priest LLP, attormeys of record representing RTFC in
the Virginia Litigation, and attorneys for DTFLLP, including George Dudley. The purpose of
the meeting was for RTFC to brief PSC on RTFC’s commencement of the Virginia Litigation,
seeking to collect on debts owed by ICC and its subsidiaries and affiliates in excess of $550
million and how that litigation might affect VITELCO and the PSC’s regulatory authority over
VITELCO.

On August 19, 2004, after learning that RTFC had retained DTFLLP to meet with PSC
pertaining to the RTFC loans to ICC and VITELCO, Plaintiffs filed the current Motion for

Temporary Restraining Order with the Court. Plaintiffs assert that Defendant law firm cannot




08/27/04 17:13 FAX 778 4044

...... ———— [U—

—STX TERRITORIAL_COURT @oos

Tonovative Communication Corp. and the Virgin Islands Telephone Co. v. Dudley, Topper and Feuerzig, LLP
Civil No, 447/2004

Memorandum
Page4 of 13

continue to represent RTFC regarding matters in which the defendant previously represented
VITELCO and ICC f/k/a ATN. Plaintiffs argue that Defendant’s current representation of RTFC

is a violation of the applicable ethical standard.

11. LEGAL STANDARD

FED. R. C1v P. 65(b) provides in pertinent part:
A temporary restraining order may be granted without wmtten or oral notice to the
adverse party or that party’s attorney only if (1) it clearly appears from specific facts
shown by affidavit or by the verified complaint that immediate and irreparable injury,
loss, or damage will result to the applicant before the adverse party or that party’s
attorney can be heard in opposition, and (2) the applicant’s attorney certifies to the court
in writing the efforts, if any, which have becn made to give the notice and the reasons
supporting the claim that notice should not be required.

In order to prevail in an action for injunction, Plaintiffs must demonstrate that: (1) they
are likely to succeed on the merits; (2) if relief is not granted, they will cxperience irreparable
harm; (3) granting rclief will not cause greater harm to the defendants, DTF; and (4) it is in the
public interest to grant ipjunctive relicf. Evereft v. Schneider, 989 F.Supp. 720, 724 (D.V.L
1997). See also 11A Wright, Miller and Kane, Federal Practice and Procedure § 2948;
Swartzwelder v. McNeilly, 297 F.34 228, 234 (3d Cir. 2002); AT&T v. Winback & Conserve
Program, Inc., 42 ¥.3d 1421, 1426-27; Gladfelter v. Fairleigh Dickinson Univ., 25 V.1, 91, 96
(Terr. Ct. 1990). Such a remedy should only be granted where a movant, by a clear showing,
carries the burden of persuasion. Gladfelter, 25 V.I. at 95 (citing 11C. Wright & A. Miller,
Federal Practice and Procedure § 2948 (1973)). See also Enterprise Int’l, Inc. v. Corporacion
Estatal Perollera Ecuatoriana, 762 F.2d 464, 472 (5" Cir. 1985); Polaroid Corp. v. Disney, 862

F.2d 987, 991 (3d Cir. 1988); ECRI v. McGraw-Hill, Inc., 809 F.24 223, 226 (3d Cir. 1987).
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III. DISCUSSION
A, The Likelithood of Success on the Merits

Plaintiffs have adequately demonstrated that they will likely prevail on the merits.
Plaintiffs contend, pursuant to applicable ethical standards, that DTFLLP should be disqualified
from representing RTFC involving any matters in which Defendant previously represented
VITELCO and ICC.

In this jurisdiction, “disqualification is never automatic”. Brice v. Hess Oil Virgin
Islands Corp., 769 E. Supp. 193, 195 (D. V.1 1990) (quoting U.S. v. Miller, 624 F.2d 1198, 1201
(3d Cir. 1980)); VECC, Inc. v. Bank of Nova Scotia, 222 F. Supp. 2d 717, 720 (D.V.1. 2002);
Gordon v. Bechtel Inil., 2001 WL 1727251, *4 (D.V.L Dec. 28, 2001). The Court has a certain
amount of discretion in regards to disqualification and “...should disqualify an attorney only
when it determines, on the facts of the particular case, that disqualification is an appropnate
means of enforcing the applicable disciplinary rule”. Brice, 769 F. Supp. at 195 (quoting Miller,
624 F. 2d at 1201); VECC, Inc., 222 F. Supp. 2d at 722.

The applicablc ethical standard governing disqualification in this matter lies in the ABA’s
Model Rules of Professional Condanct (“Model Rules”). In this jurisdiction, the Model Rules
have been adopied pursuant to Terr. Ct. R. 303(a) and govern the professional responsibilities of
attorneys. See LRCi 83.2(a); see also Brice, 769 F. Supp. at 194; VECC, Inc., 222 F. Supp. 2d at
719. Within the Mode]l Rules the Plaintiff’s contend that Rule 1.9(a) or 1.10, disqualifies
DTFLPP from representing RTFC. The Defendant maintains that the relevant standard is Rule
1.10(b) and under an application of such rule they should not be disqualified. It is not clear from

the evidence presented whether the applicable ethical standard is Rule 1.9(a) governing the
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disqualification of an attorncy who has himself represented an adverse party, imputed to the
attomey’s current firm under Rule 1.10(a), or Rule 1.10(b) goveming the ability of an attorney’s
former firm to represent an adverse party.

The District Court of this jurisdiction addresses such a lack of clanty and states “any
doubts that the Court may have about the appropriateness of disqualification should be resolved
in favor of the movant in order to preserve the confidences of the former client.” Bluebeard's,
886 F. Supp. at 1210 (citing INA Underwriters Ins. v. Nalibotsky, 594 F. Supp. 1199, 1207 (E.D.

Pa. 1984). The Court grounds this statement in its reflection of the prophylactic purposes, which

it says “...dispels any inconsistency which may appear in the Court’s disqualification of

plaintiff’s counsel where actual prejudice to defendant’s interests may not be readily apparent...”
Id

Defendant states that Mark Topper, a former attomey with DTF, was the partner
primarily responsible for the legal work performed as local counsel to VITELCO and ATN
regarding both the 1987 and 1990 loans, Def. Exhibit 1 § 2, Exhibit 3 § 2 and 3. Plaintiff's
Exhibit A presents five documents signed by an attorney at DTF on behalf of VITELCO and
ATN. Mark Topper signed four of those five documents. George Dudley signed the other
document, the 1987 letter related to the 1987 loan, the only financing involving RTFC with
which DTFLLP says the general partnership was involved. Mark Topper states that he was
responsible for the preparation of the 1987 Jetter and George Dudley only signed said letter
because of Topper’s unavailability. Def, Exhibit 19 3. However, George Dudley does not attest
to this fact. Def. Exhibit 3. In addition, the three opinion letters signed by an attorney at DTF

and sent to lenders on behalf of ATN and VITELCO refer to ‘we’, presumably the entire firm of
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DTF, as being counsel or special counsel to ATN and VITELCO. Therefore, the Coutt finds that
as the 1987 loan was the only financing involving RTFC, as George Dudley signed the opinion
letter, and as it is not clear whether Mark Topper was the primary attorney on the 1987 loan, rule
1.9(a) and 1.10(a) will be the applicable ethical standards under which the Court will examine
the merits of this case.

Rule 1.9(a) states specifically:

A lawyer who has formerly represented a client in a matter shall not thereafter

represent another person in the same or a substantially related matter in which that

person’s ititerests are materially adverse to the interests of the former client unless

the former client gives informed consent, confirmed in writing.
The leading casc in this jurisdiction interpreting this rule is Bluebeard’s Castle Inc. v. Delmar
Marketing, Inc., 32 V.1. 205, 886 F. Supp. 1204 (D.V.I. 1995). Bluebeard’s sets out a two part
examination when applying 1.9(a): (1) whether an attorney-client relationship existed betwcen an
attorney in DTF and ATN or VI’I‘ELCO; and (2) whether a substantial relationship exists
between that prior representation and DTFLLP’s current representation of RTFC. /d. at 1207.
Within the second part of the examination, the Court in Bluebeard’s delineates a three prong test
to determine the existence of a substantial relationship: (1) the nature and scope of the earlier
representation; (2) the nature of the present lawsnit; and (3) the possibility that the client might
have disclosed confidences during the earlier representation which could be detrimenta) and
relevant to the present action. The inquiry does not end there as in cases where ‘relevant
countervailing considerations exist’ the Court in Bluebeard's employs an additional step in the
form of a balancing test to determine the appropriateness of disqualifying an attorney. Id. at 1211

(cifing Brice 769 F. Supp. at 195).
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It is uncontroverted that between 1987 and 1990, an attorney-client relationship existed
between DTF and VITELCO and ATN. However, the Defendants deny a substantial
relationship between DTF’s prior representation of Plaintiffs and DTFLLP’s current
representation of RTFC.

As described earher, the scope of DTF’s prior representation was to act as local counsel
for VITELCO and ATN in connection with Joans they obtained from RTFC in 1987 and REA in
1990. In the present lawsuit, based upon the Defendant’s own Exhibits, DTFLLP is acting as
local counsel to RTFC and providing advice as to Virgin Islands matters arising in connection
with ICC’s alleged default under the 2001 loan agreement that prompted the Virginia Litigation.
The Virginia Litigation Complaint alleges that the ICC is in defanlt of the 2001 loan agreement
with RTFC and this triggers default of all other outstanding obligations including ‘Prior loans’.
Def. Exhibit 2(A) ¥ 13. DTFLLP argues that the 1987 loan may have matured in 2002, or been
extended, refinanced or supplantcd by other loans between ICC, VITELCO and RTFC in which
DTFLLP played no role. However, the Virginia Litigation Complaint alleges that from 1987 up
until the 2001 loan agreement, RTFC made 15 separate loans to ICC, of which all 15 are
outstanding. Id. atq 12, 13. Therefore it is reasonable to conclude that the original 1987 loan, in
which DTF assisted VITELCO and ATN, is one of the 15 loans extended by RTFC to the
Plaintiffs, is still outstanding and is part of the “Prior Loans’ whose default may be triggered as
part of the Virginia Litigation.

Defendant also argues, that similar to the Court’s findings in the Brice case, no
substantial relationship exists. This present case is distinguishable from Brice. In Brice,

attomey Rohn, whose disqualification was sought, had previously defended HOVIC, the movant,
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against personal injury cascs. Brice, 769 F. Supp. at 193, Rohn was now representing the
Plaintiff, Brice, in a personal injury case against HOVIC. Jd. The relationship between the prior
and current representation in Brice was different from the case at hand as attorney Rohn, in
representing Brice, was raising the same type of grievance she had defended against; however,
she had never actually defended HOVIC against Brice and thus had no prior confidences or
secrets of HOVIC related to Brice’s action. Id. at 196 In this case, George Dudley was not only
mvolved with the 1987 loan and signed the 1987 letter sent to RTFC on behalf of VITELCO and
ATN, he is also currently involved in representing RTFC in a matter that may trigger the default
of that same 1987 loan. Thereforc, as the 1987 loan is at issue in DTFLLP’s prior and current
representations, a substantial relationship exists between these matters.

Upon a finding of a substantial relationship, there is a presumption that the client passibly
disclosed confidences during the earlier action, which could be detrimental and relevant to the
present action. Beard's, 886 F, Supp. at 1207. Such a presumption does not require the movant
to show that confidences were aclually passed. Jd. Defendant denies having any confidential
information regarding either the 1987 or 1990 loans. They state that they had no ‘substantive’
communications with anyone in VITELCO or ATN, nor did they negotiate the terms of the loans
or prepare the corresponding loan documents. Def. Exhibit 1 § 4. During oral hearings
Dcfendant argued that any information they had regarding the loans was not confidential, but
rather a document made available to the public or RTFC. Howecver, the 1987 letter states that
DTF ‘conferred with officers and agents of ATN and VITELCO’, Pl. Exhibit A. DTF also acted
as counsel to Plaintiffs advising them regarding local matters pertaining to loans for three years

from 1987 through 1990. Therefore, it is reasonably possible that ATN and VITELCO may have
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revealed detrimental and relevant information to the Defendant and such information might place
Plaintiffs at a disadvantage in the Virginia Litigation.

The last part of a Rule 1.9(a) disqualification analysis requires the Court to conduct a
balancing test. Brice 769 F. Supp. at 195 (citing In re Corn Derivatives Antitrust Litigation, 7148
F.2d 157 (3d Cir. 1984)). One party’s request for disqualification based on its interest in the
continued loyalty of ils attorney is balanced against the opposing party’s interest in retaining its
chosen counsel who has familiarity with the factual and legal issues involved, avoiding the time
and expense required to familiarize a new attorney with the matter and the policy that attorneys
should be free to practice without excessive restrictions. Id. While DTFLLP may specialize in
local issues pertaining to utilities and financing, they are not the only attorneys in the Virgin
Islands who maintain such an expertise. In addition, Defendant, by its own admission, was
retained as local counsel by RTFC in June, 2004. Def. Exhibit 3 § 9. As DTFLLP has only
represented RTFC for approximately two months, it will not be too expensive or time consuming
for a mew attorney to familiarize herself with RTFC’s legal needs. Lastly, Defendant’s worry
that by enjoining them from representing RTFC, they will not be able to practice freely as RTFC
is the main local financier of utilities. However, RTFC is not Defendant’s sole client and
DTFLLP is only being enjoined to the extent of representing RTFC regarding matters in which
they previously represented VITELCO or ATN. Thus, the Court finds these three factors
insufficient to outweigh Plaintiffs’ interest in the continued loyalty of DTFLLY and other
prophylactic justifications for enforcing the applicable ethical standard.

Rule 1.9(a) governs the disqualification of a single attorney. Such disqualification can

only be imputed to the entirc firm of DTF if the requirements of Rule 1.10(a) are met. Rule
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1.10(a) states in material part, “[w]hile lawyers are associated in a firm, none of them shall
knowingly represent a client when any one of them practicing alone would be prohibited from
doing so by Rules 1.7 or 1.9...” Comment 2 to the rule explains that the rule is based on the
premise that 2 firm of currently associated lawyers is essentially one lawyer for purposes of the
rules governing loyalty to the client. However such a premise doesn’t hold for disqualifications
under Rule 1.9(b) and 1.10(b), when attomeys move from one firm to another George Dudley
will likely be disqualified under Rule 1.9(a); therefore, Rule 1.10(z) applies and it is likely that
Plaintiffs will be successful on disqualifying the whole firm,
B. Irreparable Harm

“Injunction is appropriate only where there exists a threat of irreparable hamm such that
legal rcmedies are rendcred inadequate.” Anderson v. Davila, 37 V.1. 496, 125 ¥.3d 148 (3d Cir.
1997). Plaintiffs have articulated the irreparable harm they will experience if Defendants are not
enjoined from represcnting RTFC until September 10, 2004, when a consolidated trial is held on
the preliminary and permanent injunctions. Plaintiffs argue that an injunction is the only
effective method of protecting and preserving whatever remains of the confidential relationship
between DTF and the Plaintiffs regarding the 1987 loan transaction and PSC Settlement
Agreement. Defendant states that Plaintiffs cannot establish irreparable harm as they have not
identified any potentially confidential information possessed by current members of DTFLLP
that is material to Defendant’s representation of RTFC. As described earlier in the ‘substantial
relationship” analysis, this Court finds that there is a possibility that ATN and VITELCO might
have disclosed confidences during DTF's representation of the companies, which could be

detrimental and relevant to the Virginia Litigation. Therefore, it is clcar that the Plaintiffs will
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suffer irreparable harm if DTFLLP continues to give advice to RTFC regarding matters in which
DTF previously represented the Plaintiffs.
C. Greater Harm to Defendant, and Public Interest

Plaintiffs have shown that an injunction would not cause greater harm to the defendant
and that it is in the public interest to grant injunctive relief. As discussed above, the RTFC can
find other competent local counse] to represent its interest and such an injunction will not impact
RTFC greatly as they only recently retained DTFLLP as their local counsel. DTFLLP also has
other clients and their practice is not solely based on their current representation of RTFC. In
addition, the public factor weighs in favor of issuing a TRO as the Third Circuit Court of
Appeals identifies one of the important prophylactic purposes behind Model Rule 1.9 fo be the
maintenance of the public confidence in the integrity of the bar, In re Corn Derivatives Antitrust
Litigation, 748 F.2d at 161.

Having reviewed the rccord, the parties’ submissions and the nature of Plaintiff's claim,
it is hereby

ORDERED that Plaintiff’s Motion for a Temporary Restraining Order is GRANTED;
and furthcr,

ORDERED that Plaintiff’s post a security bond, pursuant to Fed. R. Civ. P. 65(c), in.thc
amount of $50,000

ORDERED that upon the consent of the parties, a consolidated trial for a Preliminary

and Permanent Injunction is to be held at 10:00 a.m. om Friday, September 10, 2004 in

Courtroom No, 203.
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ATTEST:
DENISE D. ABRAMSEN
Clerk pf the Co )
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DONE AND SO ORDERED this 2 z day of August, 2004,

pu}?M\

ChiefD
!
J Dated: %7 /04
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> 5 Beb Gaier To: Steve Slepian'CFCHCFC, Steven LilW/CFCHCFC

o - o
08/18/2004 11:31 AM Subject: Timing for 10K ®ing

EY is pushing for us tc file on Friday. If we go past Friday, we will need new rep letters and they will need
to updats procedures through the new data Think that we run inlo issues with staff not baing at the office
as we move inlo next week due to vacalions that were put off unlil after our planned 10K filing.

| hey iniarmad me that the stat will have baen through the MUA by end of day on lhursday, but ali tems
will nol hava baen revieawad by managaer or pariner yet

They have also asked us to provide them with an edgar version of the report on Thurday moming, so that
they can pertorm their knal review. Don said this review will lgke al leas! e day - based on past
performance. probably a littie longer, but hapelully two days will be gnough

We can provide them with the sdgar version We are just working on formistling el this point and will send
alt changes in later tonight

My only concarn is that we would like to have the MDA tie out completed for a couple of reasons,(1j o
have double check on our work, {2) any changes found after we file the 10K will have to be discussed and
explainad in the comior letter and (3) to get full vakue Tor the amount wa are paving for the work

So farthey have only found ona miner change, but | do nol know how much of the MDA has bean
reviewad, in one of the charts we have & reference related to LT Debt and included the full amount! of the
forelgn currency veluation eccount it should only Include a portion of the valuation. as some of the
valualion is reteted to MTNs maiwuring wilhin one year end reciassilied 1o shertterm debt. In alt other
places whare we nave tha tolal for MTNs outstanding, the fooinote is correct with the tolel foreign
currensy valuation account

Don also mentioned that it is very common in their comiart work te have mincr changes referenced end
that it is not that big a deal (My guess Is that Is because they canl get thek act ingether atother clients
either in order to gel all the work done on ime).  In the past this was never an issue for us because AA
was always completed with the 10K tie down before we filed and in the past two years, there has rot been
anything that they found when they did the tie down and cirlce up work as part of prep for a comfort letter

At this point, | would be happy o get it filed 87 get them Jut of the buikding  As Ws have sesn in tha past,
they will not accept the signature of an employee who has been desighated as acting CEO. CFO or
conpolier. So we will run Into issue trying to proade them a new rep letter on Mcrday or Tuesday

Flaase lel ma knaw it you are in agreamant that it t bas? to get the documeant fad on Friday regardless of
vhethar thay hava complated the !l tis down

Today they are doing some mcre work on ICC. | sat down with Don and Katie and explained why w fell
that the twa credils ware ditferant and to support ICC as high risk and VarTac as impaired And that the
analysis performed on ICC, while similar 1o the valuation we did (or VarTec, was done as additional
support for the level of the resarve. Wa do expect ICC 10 continua fo pay us during the liigation

1 think that 1 satisfiad tham with the following

- ICC is a viabla business that can be operatad in a manner to pay the dab! sarvice

- existing management continualiy is pushing the edge and we have finally decide we have had enough &
and wanl o replace managemen!

- while we believe that the company has the ability to pay debt service, the green kight litigation and the
company's issuarice of preferred stock - one of issues in our liligation - has increased the uncertainty
related to the credit

- that white we inftially moved the reserve up to 339 million, we subsequertly reduced it to $52 milicn
basad on the ’nalysis and adding tha pat cap to that anatysis as an offset

RTFC 108598
EXHIBIT

R




Cian hag asked y3 to provide him with what ICC would have been at the minimum- we gave them the
ciiculstion - $87 million.

S50 | think that hey shauld be ok with the slight increase due 1 the incresse in uncartalnty related to
grean light and RTEC liigation.

Bob Geier

NRUCFC

Assistant Controller

Phone; 7203-709-6716

Fax: 703-707-65026 or 703-7096779
emall: bob.gsler@nrucic coop

RTFC 108589
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Auguat 8, 2003

Joe C. Mivor, CFO

Innovative Communication Corp.
Polnt - Exat Towar

teed Dr., 12% Floor

Vfest Paim Deach, P} 33401

FAX fio. 561-514-0803

A MTMWWWMNMW
mmmwmmm

Oear Mr, Minor

We understand thet Virghn (slands Telephone Compaoration (VITELGO), & wholly onpec
subsifiary of ICC, has applied for securad ioans and loan guarantcas from $he Rural
mmmmmwwm@mm
$161,639,250.00 (coliaciively "RUS Losns”®). msmnvzmr.m

7.2.8 and 7.2.7 of the RTFC Loan Agreament, 1CC is-cbiigated % oblain the prior weitlen
oonzent of RTFG lor any such Aaanding.

While we raserve our dght 1o analyze the stviire tmnasciion, one iasue is that RUS loan
aSoaunenas Wyplaally restriat dhvidends pald by RUS boromes. 'Wis s goncomed Hhai
the flow of dvidends from VITELCO to 1CC coutd ba restriated to am sxtent that woulkd

impar ICC's abilily Yo mmks loan peymunts ¥ RTFC.

£0 that we may give you our il cooperesion in this matter, pletise forvard 40 me, as

mortpages,; loan agresments, guamntes, skio Jottecs, appraisals, skudios and athec
GOOUMONS, AreemMents, conivacls, raporie and forme Tet will eviioncs snd sapport Ete
RUS Loans. We will aien naad updated Enancial stalements and projaatiand aivwing
the affects of the RUS Loans.

mmmmmmmm.:m»wmumm

agreement on complex matiers such 23 this can sesily lake
mmnmuummmwmmﬂmm
requestad materials.

EXHIBIT
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If you have questions piaass fest free to cok me xt 702 708-0782.
Pobin C. Aeed

Divecior, Portiolio Management

£ Aen D. Sugerman, Esq.
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RURAL VELEPHONE FNANCE COOREIATVE

INTERNAL MEMORANDUM
| DATE: August22, 2001
TO: Rardy Johnston, Arthur Andersen
COPIES TO: - Lilly, Geicr. Slopian
FROM: mmcnmam«:w:wmmumaﬁui
SUBJECT: Intovatlve Communication Corpocation

New Facility

Innovative Cotmunication Corporation’s (“IOC™) and Virgin 1siands Telephone Corporation’s (*Viteloo™) June 2001
payment coasisted of interest oaly; the $6.2 million of principsl duc under JOC's and Vitcloo's loans had not been peid as of
the date of this memonndum.

RTRC is proposing %0 provide financing & ICC & (i) rofinancs balances outstanding under RTEC revolving lines of credit
w0 ICC, ard (i) fund operations including capital expenditures.

As coasideration for the new loan, RTFC will rective additional collateral consisting of:
o The stock and assets of ValVision, S.A-, a cabls kelevision provider with 14,000 subscribers that is valued between
$17 miltion and $20 million;
The stock and assets of Innavative Long Distance, Inc., an opecating long-distance telephone service provides
in the early stage of operations;
Three new subsidiaries that have beeh formed 1o provide loug distance seevices in the future but are st
Y

currenly operating: East Caribbean Communicatioos (Cursceo) N.V., East Caribbean Comeaunications
. (Bonaire) N.V,, and East Caribbean Communications (St Maartea) N.Y.; and

»  The stock of TOC,

The overall valuation of the collateral pledged in suppoct of the RTRC loans to KOC is estimated o0 be $722 willion.
The cowpany's projected consalidated peak debt balarce as a percentage of the value is 79.3%.

Draws wnder the loan will be Kloed 0 the smount of peincipal that is due under IOC's and Viteloo's RTFC loans 50 that
RTFC does nt cxpericace an increase in its net exposure © the comparties.

RTEC iends © wse internal wransfees that will be requisitioned and suftvorized by IOC 1 pay principal dus under the loans

itstead of wiring funds directly to the ocganization. This appeoach has been agreed 19 by IOC aad RTFC to limit capital
expendioures and 1o ensure that RTRC' net exposure 10 I0C docs not excoed the current level.

OWNER FOCUS - EYERVONE'S CONTRIBUTION IS VITAL - INTEGRITY
RESPECT - TEAAWORK - INNOYATION * QUALITY OF LIFE - PROFESSIONALISM

RTFC 020022

EXHIBIT
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August 20, 2003

Ms. Robin C. Reed

Director, Portfolio Management
Rural Telephone Finance
Cooperative

2201 Cooperative Way
Herndon, Virginia 20171

RE: Virgin Islands Telephone Corporation (“Vitelco™)
Dear Robin:

I am in receipt of your letter dated August 8, 2003, concerning Vitelco's pending
financing with the Rural Utilities Service, Rural Telephone Bank and the Federal
Financing Bank (collectively the “RUS™) in an amount slightly exceeding $161 million
(the “Loan”™). As you are aware, [ am relatively new to Innovative Communication
Corporation (“ICC”) and have to rely upon others to provide the history of the

relationship. As you will recognize as you read this letter, knowledge of the history is
imperative,

In your letter you raise several sections of the August 27, 2001 refinancing
(subsections of 7.2 thereof) as requiring the Rural Telephone Finance Cooperative
(“RTFC”) approval of any refinancing by Vitelvo. This letter will set forth our position
with respect to any RTFC approval; however, first, I would like to review a few facts.

Vitelco is definitely the flagship property of ICC. In that regard, Vitelco:

®  Has been handicapped over the last few years because of the inability to invest at
levels necessary to provide the level of service that Vitelco’s customers are
accustomed to and also, to maintain Vitelco’s rate base which establishes
Vitelco’s revenue requirement;

* RTFC has been unwilling to provide any additional funding even if loans for
specific purposes were prudent to protect the value of Vitelco;



Ms. Robin C. Reed

Director, Portfolio Management
Rural Telephone Finance
Page2o0f3

» RTFC encouraged Vitelco to seek RUS funding;

= The Loan will reduce RTFC’s exposure to 1CC by an amount exceeding $70
million;

s The Loan will increase Vitelco's rate base, provide better quality of service to
Vitelco’s customers, and decrease Viteleo's operating expenses cffectively
enhancing the value of Vitelco; and

= Additionally, the .oan, viewed over a reasonable period of time, will increase
Vitelco’s carnings as well as Viteleo’s dividend capacity.

All in all, the Loan is the most pesitive development for Vitelco, Vitelco’s customers and
for RTFC with respect to its 1CC loans that has occurred in a long time. Considering the
above, I have been dismayed by RTFC’s reaction to the news of the RUS loan approval.

{ have been advised by counsel, that RTFC need not approve the Loan to Vitelco
if Vitelco completely pays off Vitclco’s loans to RTFC. The provisions of the August 27,
2001 refinancing (subsections of 7.2 thereof) requiring the Rural Telephone Finance
Cooperative (“RTFC”) approval of any refinancing does not explicitly mentioned Vitelco
but instead refers to the term “Subsidiarics™. Vitclco is not included within the term
Subsidiaries since:

i. RTFC, Vitelco, Atlantic Tele-Network, Inc, (“ATN™), ICC’s predecessor, and
the Virgin Islands Public Services Comtnission (the “PSC”) agreed in a document
entitled “Settlement Agreement” on October 3, 1989 in paragraph 7, paragraph a,
subparapraph 8 (on page 16 of the Settlement Agreement), thal ICC would not enter into
any loan that would place any restrictions on Vitclco’s access to financial markets;

ii. The foregoing is supported by fact that Vitclco loans were always subject to

separate loan agreements and documentation (the only ICC affiliate that was so treated);
and

ifi. RTFC’s approval was in fact obtained as part of the April 2003 revisions to
Vitelco’s and ICC’s loan agreements.

With respect 1o point (i) above, any changes to the prospective provisions of Seltlement
Agreement requires the approval of the PSC. Since no such approval was even sought it
is clear that neither party believed that Vitelco was included within the term Subsidiary as
defincd by the documents reflecling the August 27, 2001 refinancing. With respect to
point (iii) above, RTFC was notified of the RUS approval and RTFC is not in a position



Ms. Robin C, Reed

Director, Portfolio Management
Rural Telephone Finance

Page 3 of 3

to argue that RTFC does not understand the import of the agreement when RUS loans are
subject to standard terms and conditions which are well known to RTFC.

Please rests assure, that regardless of Vitelco’s legal rights, ICC would not enter
into any agreement that would restrict ICC’s ability to meet its debt service obligations to
RTFC. In fact, the October 3, 1989 Settlement Agreement was entered into by RTFC
because it explicitly protected, and continues to protect, Vitelco’s dividend paying
capacity w RTFC. Not only is there sufficient dividend capacity uader the RUS
arrangement but the Loan will strengthen Vitelco’s cash flow, eamings, and dividend
capacity in the near future and clearly enhance Vitelco’s cash flow, carnings, and
dividend capacity over the term of ICC’s loans from RTFC. Without the Loan, Viteleo’s

cash flow, eamnings, and dividend capacity would decrease over the term of the RTFC’s
loans.

Please do not hesitate to contact me if you have any [urther concerns at your
earlicst convenience.

Sincerely yours,

Joe C. Minor



cutatmer woyY-<

From: Carl Hartmann [harimann@carroli.com]

Sent: Wednesday, Becember 24, 2003 9:58 AM

To: Joe Minor; John Raynor; Eling S Joseph (for Jeffrey Prosser)
Ce: Alan D Sugarman

Bubject: Eric's emial

Bottom Line...they give in on the major points, but are being pissy about accepting it.

What they are saying about the releases is that thcy will deliver them when the SCC's are
applied against the Make-Whole -- which will happen on the 31st.

Carl

~====0Qriginal Message-———-

From: Cowan, Eric [mailto:ecowan@thelenreid.com]
Sent: Tuesday, December 23, 2003 4:39 PM

To: hartmann€carroll.com

Subject: FW:

Carl:

As you know from our cail, I read your letter to Robin dated yesterday and was
aomewhat confused as to what Vitclco is geeking to accomplish. ODuring that call you

clarificd Vitelco's desires for me and I thought it would be helpful for both of us if I
memorialize my understandings.

1. The Secured Loan. Vitelco desires to pay the secured loan in full.
Toward that end Vitelco has wired money to RTFC in an amount Vitelco believes is equal to
the outstanding principal obligalion and sent by FedEx a check in an amount Vitelco
believes is iln excess of the ocutstanding interest obligation.

2. The Unsecured Loan. Vitelco desires to pay the unsccured loan in
full. Vvitelco desires to do so by using SCC amounts it believes due it. 1o the extent the
SCC amount is not sufficient Viteleo desires to use Vitelco's unretired RTFC patronage
capital ("Viellco's pPatronage®) to make up any shortfall.

3. Vitelco's Patronage. Vitelco seeks the return of all of Vitelco's
Patronage remaining after any patronage is used to make up any shortfall as set out in
number 2 above,

4. Releases. Vitelco seeks Lhat the releases dratted by you be
exccuted as soon ay possible.

T will take each item in turn.

1. The Secured Loan. RTFC will apply the wire against the outstanding
principal obligation and the check against the outstanding interest obligation. However,
as I told you, Vitelco must satisfy Vitelco's "make whole obligation" before the loan will
be paid in full. You then told me that if, after review, you agreed that Vitelce must
satisfy this obligation, that Viteleco would recquest that any available 5CC funds be used
to do so, I was at that time unable to tell you if RTFC is willing to apply the SCC funds
in this manner. 1 can now confirm that if Vitelco makes a writlten request to RTFC that

1



RTEC apply the SCC funds in this manner that RTFC will honor that request.

2. The Unsecured Loan. RTFC will apply those Vitelco SCC funds
available to the unsecured loan balance. The amount of the funda available will not be
known until the amount of any Vitelco SCC funds applied to the secured loan is detlermined.

To the extent that there is a shortfall RTFC will not apply Vitelco's Patronage to the
shortfall.

3. Vitelco's Patronage. Vitclco's Patronage will be treated as all
other patronage is treated. RTEC does not return patronage accounts on an accelerated
basis at the time a lending relationship no longer exists.

1, Releases. RTFC is reviewing the releases you provided for accuracy
and effect. To the exlent that there are any issues in the releases we will contact you
to resolve them. In any event, the releases as agreed between us will be returned to you

in normal course following the full payment by Vitelco of all of Vitelco's obligations in
connection with the secured loan.

As we also discussed, I have asked RTFC to calculate all of Lhe balances
you requested and to forward them to me to he forwarded to you.

In addition to the issues set out above, your letter contained a number
of characterizations and references that I found confusing. If these were substanative in
nature and raised issues other then those set out above I would appreciate your sending me

a follow up letter setting them out meore clcarly S0 that I ¢an understand and react to
them.

Finally, the solec purpose of this email is to address those issues set
out in it. It is does not in any manner or for any purpose constitute a waiver by RTFC of
any right, remedy, covenant, term, ¢ondition, or other interest of any kind or nature nor
iz it an acknowladgement or agreement to any other course of conduct by Viteico or any
other party including any agreement between vitelco and the RUS.

1 look forward to hearing from you.

Eric
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CARL J. HARTMANN [
ATTORNEFAT-LAW
126 Sussex STReeT
JERSEY CITY, NJ 07302

CARL J. HARTMANN I EMAIL: HARTMANN@CARROLL.COM
ADIITTED: NM AND USV1 TELEPHONE: (201) 434-1738
Fax: {(201) 4343616

11 January, 2004

RTFC

Attn; Robin Reed

2201 Cooperative Way
Herndon, VA 20171

RE: Payoff

Robin:

Please find a copy of the verification of the amounts for the payoff as originally
cxecuted by Jeff. This replaces the version executed by me when I was unable to reach
Jeff to get a copy of the copy he had executed. I apologize, I had understood a document

signed by the general counsel would be sufficient as it has been at all times in the past.
Again, an original will follow.

I hop that the executed releases will be sent out by Fedex to Kevin as it was agreed would
be done last week.

If your legal department has any other issues that I do not know about that will further
delay this process, again, please let me know immediately.

Thank you for your attention and assistance.

Sincerely,

G} i

Carl J. Hartmann
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Steven Lilly 30(b)(6) January 13, 2006
Washington, DC

Page 1
1 IN THE DISTRICT COURT OF THE VIRGIN ISLANDS ;
2 DIVISION OF ST. THOMAS AND ST. JOHN
3
4 RURAL TELEPHONE FINANCE )
5 COOPERATIVE, )
6 Plaintiff, )
7 V. ) Civil Action No.
8 INNOVATIVE COMMUNICATION ) 2004-cv-01514
9 CORPORATION, )
10 Defendant. )
11
12
13 Washington, D.C.
14 Friday, January 13, 2006
15 30(b) (6) deposition of STEVEN LILLY, a
16 witness herein, called for examination by counsel
17 for Defendant in the above-entitled matter, pursuant
18 to notice, the witness being duly sworn by CYNTHIA
19 R. SIMMONS OTT, a Notary Public in and for the
20 District of Columbia, taken at the coffices of
21 Fulbright & Jaworski L.L.P., 801 Pennsylvania Avenue,
22 Northwest, Washington, D.C., at 9:24 a.m., Friday,
23 January 13, 2006, and the proceedings being taken down %
24 by Stenotype by CYNTHIA R. SIMMONS OTT, RMR, CRR, and %
25 transcribed under her direction. §
EXHIBIT
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1111 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO



Steven Lilly 30(b)(6)

January 13, 2006

Washington, DC

Page 10

Page 12}

1 National Rural Utilities Corporate Finance 1 MR. KRUSE: Well, Paul, let me frame
2 Corporation. 2 the objection. If the witness uses that term
3 Q. SodoesRTFC have any of its own 3 in his normal course to mean all those entities
4  employees? 4 orif he distinguishes among those entities, it
5 A, Yes. 5 may be easier for him to understand what you're [
6 Q. Distinct from CFC employees? 6 talking about if you specify the entity.
7 A. Yes. / 7 MR. RUSKIN: Well, look, I'm simply
8 Q. How many? &/ 8 asking if we can agree that if ] use the phrase
9 A. One. S "ICC enfities,” he'll understand it to mean the
10 Q. And who's that? 10 definition that's in this notice.
11 A Brad Captan. 11 MR. KRUSE: Paul, let me further
12 Q. Okay. So all the rest of the RTFC 12 object that the Defendant in this case does not
13 employees are also CFC employees? 13 include all those entities, and we've always
14  A. RTFC does not have any employees. 14 used ICC to mean the Defendant in this case, so
15 Q. Soall of the remaining people that do |15 1don't want there to be a misunderstanding
16 work for RTFC are CFC employees? 16 because the Defendant is ICC, right?

17 MR. KRUSE: Look, Paul, I've got to 17 MR. HOLT: Layne, in the 30(b)(6) that
18 object to this whole line of questioning. It's 18 you guys sent, you defined the ICC entities
19 not on the topics designated under the notice, |19 identical to how we defined them in this one,

20 nor discussed even with the magistrate judge onf 20 " and the reason why we do that is so when we as
21 this. 21 Mir. Lilly a question, does the RTFC have any
22 MR. RUSKIN: Look -- 22 agreement with Greenlight involving the ICC
23 MR. KRUSE: I've got to instruct him 23 entities, we don't have to ask that question as
24 not to answer any more on this line of 24 to ATN Co., as to old ICC.
25 questioning. Let's move on. We'll be here all |25 We don't have to ask the same question
Page 11 Page 13
day. 1 10 different times, We're just trying to get a
MR. RUSKIN: Okay. We'll ask each 2 definition thing down so it moves faster,
question three or four times if it requires 3 instead of repeating the question 25 times.
that. 4 It's the same definition that you used. It's
BY MR. RUSKIN: 5 not trying to trick Mr. Lilly. It's not trying
Q. Allright. In the second definition, & to do anything other than move the deposition |
B, do you understand that the definition of ICC | 7 along.
entities refers collectively and individually 8 MR, KRUSE: Well, if Mr. Lilly
to Atlantic Telenetwork Company; Emerging 9 understands these entities here, and I think

Communications; Innovative Communication 10
Corporation, LLC; Innovative Communication |11
Corporation, old ICC, now dissolved; Innovative| 12
Communication Corporation, formerly known as{ 13

maybe 1t may depend on the type of question
that you're asking, then Mr. Lilly can
certainly, if he understands it, he can answer
the question accordingly.

ATN Co., and Vitelco, as well as their 14 BY MR. RUSKIN:

officers, shareholders, and directors, 15 Q. Mr. Lilly, do you understand these

including Jeffrey Prosser, do youw understand 16 definitions?

that? 17 A, Tunderstand these definitions.

MR. KRUSE: Paul, are you asking him, |18 (. And with regard to the definition

if you use the term "ICC," you want him to 19 section C, do you understand if I make a

understand that it's every one of these 20 reference to Greenlight, I'm referring to

entities? 21 Greenlight Capital LP, Greenlight Capital

BY MR. RUSKIN: 22 Qualified LP, Greenlight Offshore LTD,
Q. If1ask aquestion about the ICC 23 individually and collectively, do you

understand that?
MR. KRUSE: Well, let

entities, will you understand, and do we agree 24
that I'm referring to all of those entities? 25
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