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JOELH HOLT, ESQ. P.C.

2132 Company Street, Suite 2
Christiansted, St. Croix
U.S. Virgin Islands 00820

February 27, 2006

Gregg Galardi, Esq.
Skadden, Arps, Slate, Meagher & Flom LLP
One Rodney Square
P.O. Box 636
Wilmington, Delaware 19899-0636

Via email: gglardi@skadden.com

Tel. (340) 773-8709
Fax (340) 773-8677

E-mail: holtvi@aol.com

Re: Greenlight v. Innovative Communication Corporation, LLC ("ICC-LLC") and
Emerging Communication Corporation ("Emcom")

Dear Gregg:

Lanny Davis said you made a comment about ICC's Amended Complaint, suggesting that
"if we say it enough times, maybe we think that will make it true." As ICC wants to be clear
as to why this litigation is meritorious, I have been requested to respond to that comment.

In its efforts to take control of ICC through litigation, the RTFC has engaged in conduct
that ICC believes warrants the imposition of both compensatory and punitive damages.
Rather than trying to argue this point with you, I have attached some of the evidence which
supports this claim as follows:

Exhibit A - This is the cover letter sent to Jeff Prosser in Florida transmitting
the 2001 Loan Agreement (which totaled approximately 400 pages),asking
him to sign and return it. Jeff signed and returned both copies as he did not
have the corporate seals needed to seal the agreement, which had been sent
from the Virgin Islands directly to the RTFC's offices in Washington to
expedite the closing. As you will note, a copy of the letter and attachments
was also supposedly sent to Kevin Rames, ICC's counsel in the Virgin
Islands.

ExhibitB - This is the agreement (withoutthe voluminous attachments) that
the RTFC is now asserting is the 2001 Loan Agreement between the parties.
The page numbers are in my handwriting as the document had no page
numbers. If you will review pages 7,11,14,15,17,20,21 and 22, you will see
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that the three line footers end in a "4" while the other pages end in a "2"
which suggests that different versions were inserted into the loan agreement.
More importantly, the second to last page as well as the signature page
(pages 25 and 26) both have the same "In witness whereof..."clause while the
signature page only has a one line footer, unlike the three line footers on all
of the other pages. These discrepancies demonstrate problems with the
authenticity of the document that caused ICC's counsel to look into this issue
further as noted by the next few exhibits.

Exhibit C - This is an internal RTFC email saying the copy to Kevin Rames
in the Virgin Islands was returned to the RTFC came back, but was being
resent. This exhibit also contains the discussion of the corporate seals being
sent to the RTFC mentioned in Exhibit A above.

Exhibit D - This is the same cover letter to Prosser which Rames received
(noted by the check next to his name on the "cc") which was date stamped by
his office upon receipt at the top. Attached to the letter is the loan agreement
he received, with my handwritten numbers added. You will note that all of
the pages have a three line footer ending in "2" as none end in "4". Quite
significantly, you will note that the signature page on page 26 (1) does not
have a "In witness whereof ... " clause, (2) has a three line footer and (3) has
a totally different alignment for the signature lines than the one Jeff signed.
These three discrepancies confirm that the document signed by Jeff is
different that what was supposedly an identical copy sent to Rames.

Exhibit E - These are (1) the deposition excerpts of the RTFC's in-house
counsel where he admits that he changed the pages after Jeff signed and
returned the agreement and (2) the deposition excerpts from the RTFC's
30(b)(6) designee regarding the retention of documents where he testified
that the RTFC did not have the original or a copy of what Jeff actually signed.

Exhibit F - This is the Court's opinion denying the RTFC's summary
judgment motion, noting in footnote 2 that the RTFC may be unable to
establish even the terms of a loan agreement.

Thus, the allegations that the RTFC is now trying to foreclose on an admittedly altered
document is well supported by the evidence in the record. ICC's evidence of the RTFC's
misconduct does not end here as demonstrated by these additional exhibits:

Exhibit G - This is the initial RTFC foreclosure suit which alleges three
defaults against ICC. All three alleged defaults involved Vitelco's issuance
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of preferred stock. Interestingly, two of the three alleged defaults required
30 days written notice with a right to cure which was not given. Do the
banking lawyers in your firm ignore such provisions before filing suit? Of
course not.

Exhibit H - This is the except from the 1989 PSC Settlement Agreement that
ICC gave to the RTFC after the initial complaint was filed, reminding the
RTFC that the PSC Settlement Agreement, which the RTFC signed,
prohibited the RTFC at page 16 from placing any restrictions on Vitelco's
access to the financial markets in ICC's loan agreement, expressly stating that
any such restriction is void. Thus, the RTFC knew almost immediately (if
they did not know before) that the initial foreclosure complaint had no merit.

Exhibit I - This is the RTFC's Amended Complaint filed after ICC pointed
out to the RTFC the problems in the foreclosure complaint based on Vitelco's
preferred stock offering. The Amended Complaint now asserted 31 alleged
defaults. Of course, if the RTFC had thought its initial compliant had merit,
why amend it with multiple unrelated defaults? Moreover, as the RTFC
admits in Count II, even if the loan agreement were valid, 20 of the alleged
31 defaults required 30 days notice with a right to cure, which the RTFC still
did not give.

Exhibit I - This is the stipulation whereby the RTFC dismissed 16 alleged
defaults after ICC moved for summary judgment, demonstrating that the
majority of the 31 alleged defaults had no factual basis. It should be noted
that the District Court subsequently dismissed several additional alleged
defaults based on ICC's summary judgment motion.

Just so you understand how frivolous these defaults contained in the Amended Complaint
really were, which constitutes some of the most damaging evidence in this ease, the
following exhibits regarding some of the dismissed defaults will help you understand this
point:

Exhibit K - The RTFC alleged in several defaults that ICC supposedly failed
to disclose the existence of a subsidiary, ESS, and refused to pledge its
collateral as security for the RTFC's loan. This exhibit contains internal RTFC
documents that includes the organizational chart dated August 10, 2001,
submitted to the RTFC 3 weeks before the loan closing that lists ESS as a
subsidiary. More importantly, this exhibit includes the internal email dated
August 23, 2001 between the RTFC's in house counsel agreeing that the RTFC
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did not want ESS's collateral as security for this loan, confirming these
alleged defaults were totally without merit.

Exhibit L - The RTFC alleged in several defaults that ICC had failed to
disclose a tax lien regarding Vitelco's FICA taxes. This exhibit contains
internal RTFC documents which show that the RTFC was well aware of this
lien several months before the loan closed and that in fact ICC disclosed this
lien in its compliance report dated August 10, 2002, so that these alleged
defaults were totally without merit.

Exhibit M - The RTFC alleged several defaults because ICC had allegedly
failed to disclose the issuance of preferred stock in 1999 and had failed to
pledge this preferred stock as collateral. This exhibit contains internal RTFC
documents which show that the RTFC was fully aware of this issuance and
considered but then decided not to take this stock as collateral.

Exhibit N - This exhibit contains part of the RTFC's computerized tracking
system so it will know when its DCC filings expire, which showed that
various ICC liens would expire on June 7, 2004. The RTFC waited for ICC's
liens to expire. It then conducted a title search the very next morning to
confirm no renewals had been filed and then promptly filed new liens before
9:00 a.m. that morning, an example of which is included in this exhibit.
Notwithstanding these facts, the RTFC then alleged that ICC had breached
the loan agreement by not renewing the liens before they expired. However,
contrary to the RTFC's belief, the loan agreement did not require ICC to file
the renewals for these liens. Moreover, justtobe safe, ICC promptly recorded
new renewal notices since the RTFC did not tell ICC it had already done so,
resulting in duplicate filings. Of course, when these facts were uncovered
and put into a summary judgment motion, the RTFC promptly dropped
these alleged defaults with prejudice as well.

Indeed, while I could send you more exhibits showing why the other dismissed defaults
were equally frivolous based on the RTFC's own records, I am sure you understand the
point, although the others are also equally egregious.

Any reasonable banker reviewing this scenario would have to ask what is the motivation
for such bizarre conduct. Indeed, all of these contrived defaults which had no factual basis
are particularly disturbing since it is undisputed that the monthly loan payments were
current when these allegations were filed, as the RTFC concedes. See Exhibit O. Several
additional exhibits perhaps explain the RTFC's motivation for asserting so many frivolous
defaults as follows:
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Exhibit P - This exhibit contains excerpts from the various PSC meetings and
media articles where the RTFC publicly touted these 31 defaults shortly after
filing the Amended Complaint clearly using these alleged "31 defaults" as
a smear campaign against ICC. Do your banking clients engage in such
tactics?

Exhibit 0 - As noted in Exhibit P, part of this smear campaign included
presentations to the PSc. This exhibit is the TRO opinion that ICC and
Vitelco had to obtain to keep the RTFC from using VITELCO's and ICC's
former counsel in the prior RTFC loan transactions as the RTFC's counsel at
these hearings.

Exhibit R - This is the internal RTFC memo dated the day before the
Amended Complaint was filed where the RTFC admits that what it really
wants to do is to replace management, not to accelerate the loan. Indeed, in
this memo the RTFC admits that ICC can pay it debt service to the RTFC.
Can there be any better evidence of an improper motive?

Exhibit 5 - Indeed, ICC believes the RTFC became upset when the RTFC lost
its control over Vitelco and its secured position against Vitelco's collateral
when the RUS loan was obtained. As you can see from the correspondence
in this exhibit, the RTFC first took the position that it had to approve this
loan based on the RTFC's loan agreement with ICC, which it finally agreed
was wrong. Of course, as the exhibits indicate, the RTFC had placed great
weight in the value of ICC's collateral in making the 2001 loan, which
included Vitelco. Not only was the RTFC concerned about losing this
collateral, it was even more concerned about losing control over Vitelco's
ability to pay dividends to ICC. In fact, even after the RUS paid the RTFC,
it took weeks to get a release from the RTFC, as the exhibits indicate.

In summary, as you can see, there is persuasive evidence to support ICC's assertions that
the RTFC has acted in bad faith and that its conduct is generally culpable and not justifiable
under the applicable standard in this jurisdiction as set forth in section 870 of the
Restatement Second of Torts. Because the RTFC has only one actual employee (see Exhibit
T) who has nothing to do with the ICC loan transaction, the CFC is equally liable for this
conduct since every act theoretically done by the RTFC was in fact done by someone on the
CFC's payroll.

While the defendants may disagree as to the interpretation to be given to this evidence,
these issues will be resolved by Virgin Islands jury. I respectfully suggest that any
reasonable trier of fact will use their common sense and conclude that the conduct in
question is improper and warrants the imposition of liability, which I suggest any
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reasonable banker would agree with as well. Indeed, while my client's characterization of
this conduct may seem hard to believe before reviewing the evidence, the evidence, which
is rather amazing for a bank, is overwhelming.

As for Greenlight's exposure, I explained my client's theory in my letter to you dated
February 16, 2006, so I will not repeat it again here. I will add, however, that by filing the
involuntary bankruptcy proceedings, Greenlight is now tainted by the RTFC's conductand
thus has its own exposure under the theories alleged in the Amended Complaint, even
though it does not have any indemnity agreement from the RTFC.

As for damages, you also commented on the evaluation in my letter dated February 16,
2006. That evaluation is an estimate of the damage calculation if the franchises of the
various utilities (including Vitelco) are lost due to the bankruptcy filings. However, a very
substantial damage calculation can and will be done even if these franchises are not lost
based upon the damages ICC has suffered to date because of the conduct alleged in the
Amended Complaint.

I trust the foregoing comments satisfy you that the allegations in the Amended Complaint
are based on evidence and not some contrived set of beliefs that my client hopes it can
make become true by just repeatedly asserting them. While a global settlement is preferable
to continued litigation, this case does present credible exposure to your client, which only
increases as the involuntary bankruptcy petitions are pursued in conjunction with the
agreement with the RTFC to take control of ICC.

iOrdiallY,

fn(Q~JWH/jf
nclosure
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Via Federal Express

August 23, 2001

Mr. Jeffrey J. Prosser
Innovative Communication Corporation
Phillips Polnt- East Tower
777 S. Flagler DrivG. 12lh Roor
West Palm Beach. FL 33401

Re: VI 802 - 9015

Dear Mr. Prosser:

The Rural Telephone Finance Cooperative (RTFC) loan documents are enclosed for the proposed
loan to your organization In the amount of $169.291 ,578.00.

Please understand that we have signed the enclosed documents as a mattGr of administrative
convenience. However. we will not be able to advance funds to your organization until the
documents are properly executed and returned to RTFC for review and acceptance. We will notify
you of our acceptance or non-acceptance of the documents promptly upon their receipt.

Should you have any questions about thesa documents, please contact Frank E. Vaughan, Assistant
General Counsel at 1-800-346-7095.

Sincerely,

~t~
Associate Vice President

and Account Manager

RCA/rap

Enclosures

d': KeVin A. Rames. Esq. (with enclosures &. instructlona)

EXHIBIT

A
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, LOAN AGREEMENT (.Agreomert") madiJ, as of August-za 2.001, by and batwe.en
INNOVATIVE COMMUNICATION CORPOflAllON, 11 US Vltgln Islands cotparall9n
("Sorrowot), andflURAI., TJ:lEPHONE ANANCE COOPEAA'flVE, a Soulh Dokbta
~ assoc(al1on ("Lendei"). -

RECITALS

'. WHEREAS, aori-oWer has requosted I-eod(l(' to makO the Loan or lop '\0 ­
~_ $16~1,57a.oo, to Bon'QWof.pn~9 leons end ixloditIons set forth in thisAgf~~

- ~.~~ ~ .
WHEREAS; leoder ls:wIIling to rnaka ltte'loan~ lOG. tenns and c6ndi1lons set

forth In this Agreelriont; - . .. ,

HC1NI THEREFORE. foe. and In oonsl<:la<\lll<Jo of Iho mutuaf covenants contained
1Wmln. 6OC'toWof erid lender do ~ereby Bg«lO as fOllows:, '

1. CONSTRUCllON AND DEFlNmON OF ll:RMS

AI. aClXlUrtlng lell11s no( spcclflOOIIy dE!fioed herein -shall have U1e meanlog.s
assigo<ld to them as dQlemio~ by genemlly acoopled accounting principles. In adcfdion to
the lerms dcf'ned elsowheroln 1hls Agreement, unless tho CQ(1lext otherwise requires,
when used herein, tho following lanns Shnll have tho followlng meanings:

'AdjUslrnent Dale' shalt mean a dale 0( dqtes, detennlned by U1Q Lender based on
100 term (Of mta period) 01 the applicable Axed Rate. after the date of the initial Advance \0
tho Maturity Date•

I

i.

I.

r

•Ad'/arv::;e' shan mean an adva.llce of Loan proceeds made bY Lender.

MAppl'lC8.ble Margin" "ha~ be, with rospect to the loan, and os of tho date hereof, for
each Prior loon, ono (lt1<J one-half percent (1~%) por annum for lho poriod lrom \hQ dale of
Closing through June 30, 2003, and !hereafter, two end ooo-hall percent (2*%) per annum
unUl e.k IUl10IXlts due nod pay3blll under the loan and each·Prior Loan are pald In lull. '
ProVIded that, k1 the event Ci 11 de(a(Jl( by 6<JfroWe( k1 making required paymeryts under the
Loan and!Of any PrIor Loan, the AwUcabl<J Ma~on tt'K! loan nnd aI Prior Loans &ha!£e
Incraasod, lI.S of lho dale 0( D.riy GI.ICh default illldWithout. notice to Botrovfcr, \Q lhreQ and
onlHla!f percent (:ffi%) per anoom for the period from the dale of Closing through Juno 30,
2063. and thcrealtef, louraoo 0l'1e-ha1f porcort (4Y.l"lo).IJer annum, until an nmounts due
and payable m:Ier the Loan and each PJ10f Loan are p\lld In MI.

, "8us((less Day" shall mean any day that Lendar Is opan for business.

B

RTr-G lOA/lAG
VI602-H01S (VAUGlW)
tS1in-1!

I

"Ca.1I Provisioo' means Lender's right t6 demand-full repayment 01 the loans and
Prior Loans on ond after June 30:2003.

"Capital Expenditures· moans, for any period, {a) U,e adaruons to property, plant
and equipment and other capital expenditures of thfJ Borrower Gnd Its SubsIdiaries that
are (or would be) Cel forth 10 a consolidated statement 01 cash lIows of tho Borro iiii••

EXHIBIT



such perlod prepared 10 accOrdance WIth GMP and (1)) Capital Lease Ob&gatlons
Incurred by the BorTower llnd Us Subsidiaries dUrlng such perlod.

'Capltal Loase ObUgations' meaos the obUgation 01 the Borrower and'or any of
Its Subsidiaries to pay rent or other amounts under BIrf lease of (Of arra~ement

conveylng tho right 10 use) real or personal property or a combination thereOf, whIcI:t
cbI1gatlons are required to be cIasslfied and accounted lor liS capital leases on e.
balance Ghoet of the obligor under GMP, and tho amount ~ such obfigatlons shall bo
the capitalized amount thereof detetT11lned In accordance with GMP.

'Cosh Margins' lor any yaarGhalI mean net ktcorno plus depreciation. amot1Izallon
and any other noo-msh charges, less any n<XH:aSh cradiisJ!nd prfoclpnl on I<Jr1{tt.erm debt
payable k1 w::h year, as, calou1a1ed 00 a COllsollda.led basis lor Borrower and all Its

, Subsidiaries. '

'COOified" &hall mean !hat the klformation, statement, schedule, report Of other
docunent reqWe<i 10 be 'Ccl1ffied' GhaI contaIo a represer«alion of B tklly authortzed
offICer cl Borrowoc' 1h81 GUCh Inlorma1lon, &tatement. GChedUIe, report or other dccUment Is
true and COlTect and COfTlJIete.

'aosing' Q( "Closlog Date" shall mean the first date 00 .....nich funds are advanCQd
to Borrower hereunder.

'CoRatemf' shan mean all of \he assets, real and personal. 01 Borrower, and endl
Guarantor listed on SChOOule 2. attached hereto; including, but not limited to, (I) \l1e
~ In the Mortgagel each Guarantor's Mortgage, tho Pledge and Security
Agreements and any lJCC-1 F1nancIng statement filed under this Agreement. and (Ii) an
proceeds, cash and n<lO-alsh. including condomoation and/or Jrisurence proceeds. or tho
10rEJ90iclg. whether in the possession of Borrower, II 8IJbs1diarY. Guarantor, Pledgor or any
other person, and (iiQ certain ownet1lhip or membership interests and rolated proceeds and
dividends descciJed In. and ple<lged to lender pursuant 10, Pledge and Socurity
Agreements listed n Schedule 3 dated as of even date herewi1h and (lli) nil after acquired
real or personal Pl'opcrty of Borrower, any Guarantor or any SubsioKlry.

"Co!nrMmeot' shall have the meaning Get fOOh In Schedule 1 hereto.

"Current Ratio" lor any year shall mean the ratio 01 total current assets to total
current liabUities., as determlned by divlding total current assets by total'current Iieblfrties
UnderGAAP. -

"ConsOlidated Nel Eamlngs' for any period shal mean the gross revenues of the
Borrower end its subsidiaries lor such period less oJI expenses and oUler proper
charges, determined ons consolidated basis k1 accordance with GMP after eliminating
earnings or losses iiffiIbiltiilile to outstanding minority ilterests, but eXcluding In any
evenl: (a) any extraorcfmary gains or losses dotennlned In accordance wlthGAAP and
(b) net earnings of any buslnoss entity (Ofher than 8 whony-owned Subsidiary of the
Borrower) in which the Borrower or any SUbsidiary 01 the Borrower has an ownership
Interest unless such net earnings shall have actually have been received by the
Borrower or a wholly-owned Subsidiary 01 tho Borrower in the lonn of cash dislnbutions.

mFGlOANAO
VI8QZ·Z-l1015 (YAUGHAF)
19S73-2
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'Consolldated Net Opemtlng Cash Row" means, for any period, the net cash
flow from operations for Borrower and fig GUbsldiaries on a consolldated basis for such
period lal<en as a &!Ogle accounting period, as sat forth on the statement of cash flows of
the Borrower and determIned In accordance with GMP.

"Debt SeM<;e Covemge Rallo' or "OSC Ratio" {Of any period &hall moan
ConsolIdated Nat Eamk"lgs plus depreciation and amortIzatlon plus Interest Expense
crvlded by Interest Expense and prlnclpal on Iong-tenn debt pl:\yable kl such year.

"EBITOA" means,ln respect of any period, the 6Unl of Consolidated Net Earnings
plus klterest eJ<penditures, wees pald on or I)1easured by k'lcome or excess lJtOlil$, and
depreciation Md emortiz.atloo. For purposeS of measuring complIanco wI1h~

- Covenants, EBITDA will be calrolated on a -tralrlt1g four qvaders basis and measured at
the· end 01 each quartet. EBlTDA defJnition will klclude or exclude, as approptlate,
BcqusiUoos and dlvestittJres as If such acqtisltlon or di\'estitUre occurred 011 the first day
of such~ period_ E8ITDA will also not Include any extraordinary gains or
losses.

'Axed Charges' mean debt service, dividends, ·taxes, capital e~~l1tl11tlf6S and
other paymenls on Total Debt

RTFCLOANAG
V1SOZ-Z-9Q15 (VAUQI1AF)
19513·2



I

: Ii
~ ;:

I
I

;

!

"FIXed Rata" Ghal1 mean the lIxeci~ rate per OMUTl estab&shed by the lender
from time to time for loans similarly classified pusuanllo.Londor's poIk:les end procedures
then In effect plus the Applicable Margln.

"GA/VY' shaO mean generally accepted accountlng pcioclpals.

"Gross Plant, Property and Equfpmenr shall be calculated on a consaI1daled
basis for the Borrower and an its Subsldiarles and 6haII mean the total 0( an assets
locUded 10 property, plant and equipment pursuant to GAN' and shaI axduckl any
goodwill or plant acquisition adjustments..

,;it "Guarantor{sr shal mean tie OOiUes set forth In 6ch~!l2, attached hereto.

,ce lJoos of Credit" shall mean lendet Loans designated V1802-9904, V1802-9906
and VI802-5105. .

~~ Payment Dato" &hall rneanJuly 31, 2003.

·lnterest ExpeosE!' means, for 8ny perlod, lobi Interest expense (locludIng,
without imltation, Interest expense attributab.le to capital leases) detemincd on a
consolidated basis, without duplication, for \he Borrower and all of Its Subsldlarles In
accordance with Gf1.N>.

"Leases' shall mean any lease of property by which Borrower shall bo obflgaled for
rental or other payments which In the aggregate are In excoss or $100,000 other than well
equipment leases which are In form and swstance stJbstantlally In conformity wtth 10030
agreements In general USe in Borrower's iodustIy by co~anIes of siZe and dlO.racter
similar to Borrower.

'Leverage Ratio' lor any period, means (a) Total Debt less sec's divided by (b)
EBlTDA.

"llen' &hall mean any statutory or common law consensual or non-consensual
mortgage, pledge, &eOOIity Interest. encumbrance, fien, right of set-off, claim, call, opt!oo, or
charge· of any kIn<I,lncludiog, wi1hoot imitation, any eoo<frtional Gale or other title retention
transaction, llIly k3ase transaction In the nature thereof and any"seaJred transaction under
Ule Uniform Commercial Codo of any jurisdiction.

'Loan" shaH mean the loan or loans n'lada by the Lander to Borrower pc.I(S1.Iant 10
this Agreement and the Note, kl an aggregate prilclpaI amount not to exceed the
CommltmenL

't.oan Documents" shall mean the Notes. Loan Agreements, Other Agreements,
Mortgages, GUaranty Agreements, Pledge and Security Agreements, UCC filings and any
other agreements, contmcts or documents of any kind ovidencing the~.

"Material Adverse Eftecr means a material adverse effect on (a) the business.
assets, operations or con<frUon, flilancial or otherwise, of the Borrower, any Guarantor or
Pledgor, and the SUbsidiaries taken a!la whole. and (b) the rights of or benefits available
to the lender under any Loan Document.

RTT"C lONlAO
VIOOZ-Z-'.I015 (VAUGflAF)
19573-2
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"Maturity Date· shall mean the mabJrlty date defined In tho Note.

"Mortgage" shan mean the Second Mocflficalioo 10 Mortgage m:'<!~
Agreement exea.rted by Borrower and deflVered to lender to secure Borrower'6(f:j~
under lhe Loan.

"Net Cash Proceeds" means, as apprlCable, (a) wlth respect 10 any sale Of olhef
disposition of assets, the gross cash proceeds received by lho Borrower, or any of Its
Subskfl8rles, from sUCh 'sale lass the sum of (l) aD 'tncomo and exoess prorlt taxes
assessed by a govemmerrtal alJthority a6 a result of such sale and any other reasonable
fees end expenses actuaRy InclKred 10 connection therewith and (ii) tho pmclpaI amount

.~ of,premlum, If any, and Inter~ on any deblsecured by a lien on the,assat (or a portion
. thereof) sold, whloh debt is required to be repaid.;Jo conncclion with suoo sale, (b) wiIh

respect to any offering ol capital Gtock or Issuance or debt, the gross cash proceeds
r~ed by the Borrower, or any of Its SUbsidiaries, therefrom less cI1 reasooablo legal,
und9lWriting am other, rees and expensesacluaJly Incurred In connootlon therewI'ttl, Md
(c) With respect to any payment under an Insuranoe policy or In connacllon with a'

• conderma60n proceedng, the amount of cash proceeds receIVed by the Borrowef', or Its
Subsidianes, from an ilsurance company or govommental authority, as appfi~(J, net
of all reasonable expenses of collection actually Incurred.

"Net Worth' shall be caJcufated, accoming to GAAP, on a consoftdated basis for the
BorrOWO/' and all Its Stbsidiaries taken as a Whole and arrived at by subtraoUng total
llabl1lUes from total assets.

"NoW' shaD moan the Note Of.Notes. 0( even date herewith, executed and deliYer~

by Oorrower at Of prior to Ctoslng and aD renewals, rePlacements and extensions thereof.

'Obligations" shall WOOe the rull and punctual performance or aU present IlI1d
Mure duties, covenants and responsibilities due to the Lender by Borrower under this
Agreem<:ot, the Note, il,S Other Agreements, the Prior Loan Documents and an present
and future obligations ol Borrower to the Lender lor the payment of money under thls
Agreemcnt,the Nole, the Other Agreements and the.' Prior Loan Documents, extending to
all principal amounts, interest, late charges and all other charges and GUmS, as well as all
costs and eJ<Penses payable by Borrower under tills Agreement, tho Note, tho Other
Agreements, the Prior Loan Documents and any and all other prescot and Mllte monetary
liabilities of Borrower to the Lender, whether direct or indirect, contingent or l'l<lI1COflti(1ent;.
matured or unmatured, accrued Of not accrued, relaled Of unrelated to this Agreement,
whether or not 0( the samecharacler or class as Borrower's obligations undef Ihls
Agreement and the Nole, whether or not secured under aIr/ other docUment, Instrument or
~taMol)' or common law provision, as well as aM renewaJs,· reflflaOClngs, consolidations,
recastlngs and extensions of any of the foregofng.

"Other Agreements' shan mean aIr/ and all promissocy notes, security agreements,
assignments, subordination agreements, pledge or hypothecation agreements, mortgages,
deeds of trust, teases, contracts, guaranlles. instruments and documents now and
hereafter existing between the Lender and Borrower, executed and'or delivered pursuant to
this Agreement, or the Prior Loan Documents, or guaranteeing, 6ecuring or In any other
manner relating to any of the Obligations, Induding, tho Instruments and documents
referred to In Subsection 5.2 hereof. '
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"Payment Date" roaD mean tho last day of each caklndar month for the term of the
loan and each PlIOI' Loan commencing 00 SeptElfTlbar 30, 2OOt.

"Payment Default' means tho fanura of Borrower to make any or the payment
Obigatloos, 1ocIu<flng, without IIrnltaUon, any sum due the lender undor the Loan
Docomcots, 01' any PrtOl' Loan' Documents, When and as the same shan become duo,
whether at the due date thereof, by exercise of tho Cal Provlslon.· by demand, by
I1cceleraUon 01' othCfWlse.

'paymeri NotlcG· shall mean the notlca furnished to thO Borrower ~ leastmoothly
.k1cicaUng tho precise amount of principal and ~rest due 00 the next ensuing ~ynient

. Date.~ notice to be teOt to tho Borrower at least ten (10) days befOl'e such Payment
~·Data. ;,' ttl . . ~. : .:If

'Permltted Investment". means (Q the Ofl(l..(lmeacquisitioo of a franchlsa 01'
franchises In France lor the speclflO purpose of obtaining aUlhorizalioll'to provide cable
televlslon SeMCOS within the designated franchised area provided, hoWever, that
Borrower's, 01' any SubSIdtary's aggregate total .lnvestment In Gakl frand1~ and an
associated eJq>ellSeS related to the acqufsilion of the fraochlso does not .exoeed
$t ,000,000; (i) bonds, notes, debent1Jres. Gtock, Of other seeucitics or obligations Issuod
by or guaranteed by \hQ United States govertlll1{Jnt Q(' any agency or Iostrurnentnrrty
theroof; (Iii) bonds, notes, debentures, stock, commercial papQr, &Ubo«linated capital.
cortl1lca1es, 01' other security Or obligation of Institutions whose lien/or unsecured debt

'--oo~gatiOllS are rated by at least two naUonally recognized rating orgaolrotionsin either'
of Its two hlghest categories; (iv) Investments incidental to Ioaos made by Lender; (v)
bOnds, noles, debentures, commel'daJ paper OC' any other socut1ty of thl3 National Rural
Utlntie3 Cooperatlve Finance Corporation: and (vi) aTrf doposit that Is tully Insured by the
Federal Government

·Parson· or ·person· means an individual. corporation, limited liability company.
partnership, association, trust, business trust, Joint venture, Joint stocK company, pool,
syndicate. we proprietorship, unincorporated organization, Governmental Authority or
any other loon of entity or group thereof.

'"Pledge Agreemcnr shall mean the agreements executed by and OOtween lond<Jr
end the Pledgees as of aven date herewith tet lorth in Schedule 3 attached herelo.

"Ptedgor(sr shall mean tho entities &el lorth on Schedule 8 attached hereto.

"Principal Advance" &hall mean an Advance credited to reduce principal under any
PrfQ(Loan. .

"Prlor loan IJ9cuments· shaD mean each of the Notes, Loan Agreements,
Mortgages, Guaranty Agreements, Pledge and SecuIity Agreements, vee flflC1gs, QIhor
Agreemoo.s and contracts or docunents 01 any kind evidencing tOO Poor Loans as they
may have been ITI<Xflfied from time to time.

·Prior Loans" shaH mean the loans listed in Schedule 5, attached hereto.
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•Subordinated Capi1al eenflcato" Of "SCC' shall mean a &1bofdina1od cortifuate
roproseoUog an Investment kllhe leooer pUrchased by the Boo'oWer In COOC1oc11on wlth the
Loan.

"SobsidIary" or 'Subsldlarles" means as to any Person, any COI))Ofalloo,
partnership, Hmltod liability company or other ontfty d which more than lilly percent
(50%) 0( the outstandlrlg capital Gtocl< or other ownorship Inlorelit$ having ordinary
voting power to elect 6 majotity 01 tho board of dlrocltn or othor managers of &UCh
cocporal1oo, paltnersh!p, IIrltcd Ilabllty company or other ontlty Is althe time, dicOOUy 0(

Indlroclly, ownod by ()( the ~amcnt. Is <lIhcrwIse cootroled by &UCh POOIOCl
(lrroG{>ectiva 01 wheU1or, at Ih~~~ copItlI &tocIc ()( other OWl1orsh/p Interests of llJlY
other ~ass 0( cl£1ssoo of such c;oqx:xatIon, pnrtnorstip, Ilritod Uabilily~ Of olhor
onUty aha. have ()( might havo voting power by reason of lho happcnIoa 0( any
COI1!1llgency). UoIEl$S~ quWltlod rofOf(l(l(X)3 to "&.imJal)'" or ·Subs\ciaOOs"
herolo Ghal refor to those or the EfM'OWlJr.

-nER' or "TImeG Intorest Earned Rallo" foe airy porlod sha/I moon net Iocoma
plus Interest Exponso plu61ncomo taxes P6yab!o OOIded by Intefest8qlcoSQ.

"VarWe Aald' ahaJI1l1OOl1 tho Lend«'s be38 v8llablG Intorost rate lor Ioog t9lTl1
loans YI1ll \00~ (10%) SCC'a, u.s saki bdse varisbIe rete may change from time 10
lime. a<::oordog 10 Looder'" poIicfQs and prooodure3 then In effect plU9 tho ApplcAble
Margin.

2. LOAN TERMS. Tho Lemar agrooslo make \hQ Lroo~~er GUb!oct to aU of
the terms and cond'rtiOO3 oIlhls Agroomont and Ihe.t3ilW'4\C1ibomont3.

2.1. Advancos. No Advanco shall be made, at any limo, lor ecr{ reosoo, dlreclly
10 Docrowor. AJ. Advaooos hEllOOrldoc shall be mndo by Internal translar dlrectly
10 loodGf to creda to principal due 80d payable under the ICC lines or CrOOit
nn<:IIor tho POOr Loans.

2.1.1.

2.1.2.

2.2.

InlUaI Advarv::fJ. AI Closing, Loow shaJI make llfl~ (I) 10 pay lo full,
all pril1C\Jal~ under the ICC Unes 0( Crodit. aftor which no luturo
boIlu\'Mgs ll{)dcf sakl lIoes 01 Crodit &hal bo porrnntcd, llC1d (i) 10
~ SCCs,n the ornoont (( $12,561,$01.00. wHen Is Ihe CIOOUnt
necessary tJ tIdllovu, as ci UlO Closing Dato, a ratlo 0( SCCs to prioclpuI
omouols outstanding lXldcrll10 Loon and PI10r loans d ten poo;ent{10%).
00 or ool<Xo Octct:lor 1,2001, Borrower &hall pay from Its own funds. In fUl.
ell \nt£lrest and 8r1Y oIher armunts outstanding U1der 1ho ICC~ 01
Q-edit, at whlch lime saklloans &halI1xl cancolled and ~etirod.

Futuro p~ Mvance8. looder shalt make Principal
Advancos to bo~lJltba to monlhIy paymoots of princlpal due and
p«yeblo unOOr!he PI10r loons, and 10 purchase SCCs ¥lith ten percent
(10%) of eactJ &ueh PrlncIpeJ Advance, commeoclllg 011 SoptOrnbof 30,
2001, and cootlnuitXl~ each Payment Date untn the oarIler to occur 01
the data all ~i:fotorest and any other amounts outstanding undor
the Prior Loans arEtipat:! In lull, or Jvne 30. 2003.

P9-yrnent, ArooI1izanon and Interest Rate.
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2.2.1. Prioclpal Deferral. ProWled that Botrower Is not In defaUlt under the
Loan or any PriQr Loan, principal payments 00 the Loan shal be deferred
until the Initial PrIoclpaI Payment Date when Borrower shall comnenca
prloclpal paymehls from Its own funds.

Prioc!Jal f)yJ11rots 00 1M Loon. Comnencli\g on 1M Initial
PtInclpa1 Paymeol Date. and continUng on each moothly Pll)1fIOOt Date
Ihereafter UOti the Maturity Dale. Borrower shal make monthly payments of
pl1OOpaI, Intorest and MY othot amounts dtlo l.Klder tho Loan os set fOl1h In
tho Pa)Tlletlt Notices. If not &OOOel' paid, MY ootstandog ba1aooe of
pOndpaI. k1l.etest and all other amounts due hereundef shall be due and
payablQ oil' iW ~tUrity Dalit ?riocipaI. on Iha loan wilL bEl .amorlized in
accordanoo wiIh the method statetlln Schedlle 1 hllreto.

2.2,3. lQl~ paynJOtJts. Inte~ pa}'l11eflls on tho 'Loan ,and each.Prlor
loan, it Ill'l'lOLt1b determload by Ihe leOOer as showo 10 the Payrrient
Notices, cha1l be made monthIy by BorrOWOC', from Borrower'sown f\ri:Js,~
each Payment Date, conmxx:lng on the first Payment Dale GUbsequoot to
the date oflhls Agreement, and continuing on each Payment Data
thereafter unfJlthe Maturity Date when llIl amounts due and payable under
tho Loan, and the Prior Loans shall be duo aoo payable.

2.2.4. Interest Rate for the Loan and Pctor Variable Bale Loans. AK funds
Advanced and outstaocflllg, at any time, under (Q Prior. loans Ul3.t were
accruing Interest at a Variable Rate as of August 14, 2001, and (i) the Loan,
shalt hence<ot1h accrue interest at Lender's Variable Rate, plus tho
ApprlC8b1e Margin, unlilthe Loan and each Prior Loan ls paid in full.

2.2.5. Applicable Martlfn AQjusttw!lts. With respect to all Prior Loan$,
accruing Interest at a Variable Rate. and notwithstanding anything to tho
cootraly In the PriOI' loan Docurrients, the Variable Rate and ApplIC<$le
Margin shaD be appned and adjusted only as set foc1h herein. ' My reference
to any oIh!3f a~ustmeot options or possll/litios wt forth In the Prior Loan
Documents, including, but not muted to pct10nnancc based redtJctions In
lOe ApprlCable Margin, am hereby deleted in full. null, void and of no forca or
effect . .

2.2.6. Interest Bate for Piloc Ax€!<! Rate ~ns. All funds Advanced and
outstanding under each Prfor loan that was aa;ruIng Interest at the Fixed
Rate os of \he Closing Date, shan henceforlti aCCfOO Interest at the Axed
Rate Ulat was il effact on Ittat pat1lotJlar Prior Loan through the appIic8ble
Adjustment Data for the partlcular Prlor Loan. plus the Applicable Margin.

2.2.7. Converolon to Ditfetent Interest Rate program., Notwithstanding
anything set forth in the Prior loan Oocuments, Borrower may not, with
respect to the Loan or any Prior Loan,coovert a FIXed Rate loan to a
Variable Rate loan or a Variable Rate loan to a Axed Rate loan.

2.2.8, Application of Payments. At tho Lender's option, an payments
received by Lender shalt be applied first to late payment charges due. as
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MreloafterproVided, then to Interest accrued to tho date 01 ttlch payment,
Md!hen 10 the teckJctJon or the prfoclpal baJance outstandlng.

2,2.9, Usury. No provlslon of this Agreemant, tho Nota, 0( the Prlor loan
Downents shall require tho payment. OC' perm/ltho collection, of Interest In
excess of the highest mle perTnftled by appIlcable law•

2J!.10, Interest Rale Gecmu1atioo. For !he Loan and caoh Pr\Qr loan
accrolng ....te(est at tho Varlable Rate, Interost shaJI be CClO1(lUted for lhO
adual nmbar 0( days elapsed on the basis 0( B. year or S65 days.. For POOr .
Loans aCCtUlog ill8rest al n Fixod Rate, !detest &hall be computed based
po l\.~,dl,l!(.f1)Qroh.Q~a,year-O{360days. '"~

~ Th!Jn. The loall 8haII. be lor a tenn of 12 years, commencing 00 the
Closfog Dato until August 27,2013, wl1en oJ Gfl1OlIl(S outstand'lIlg'U'lder the Loan
6helI bo due·and P8}'lJblG 10 full, provided Ihat, notwf1hstanlfllg wlyttMg to the
contl'aJY cot fOl1h .... the No(Q or any Noto evldenclno err( Prior I..oM, Lender fihaI
have bi right, txt not tho obligalloI1, to deClare. 01 am:btS outstanding Ilflder 1he
Loan and the Ptlor L..oam clJe and payable at IU1Y lime convneneing on, ond efter,
July 1,2003 by giving Borrower written notice \hat Lender has exerdsed Its right \0
calIlhC loanS Under this paragraph. At the explrallon of 120 days after Botrower'&
recelpt of &ueh notice, al amounts due and payable undor the Loan, Iha PliO('
Loans and any other loans or oxtensioos of credit made' by Lender to Booowcr
and/OC' any of Ils Subsidiarlos shall be duo and payable i1 full.

2.4. Prepayment. Borrower may maKe votuntacy prepayments aod must make
mandalory prepayments according to the tenns and conditions set forth herein.

2.4.1. . Voluntary ereoayments. In the evenl Borrower voluntanly
prepays all C?f part,of the Looo or any Prior Loan, the Borrower 1Ihal\ pay
any prepayment fees as the Lender may presCli1:xl'pursuanl to lhelanns
of Ihls Section 2.4. AJf prepayments shan be accompanied by payment of
accrued tlnd unpaid Interest 00 \hQ amount prepaId to the date of the
prepayment. All prepayments shall be applled first 10 fees, second 10 !he
payment of accrued and unpaid Interest, and then to the unpaid balance
of the principal amount of the loan 10 be prepaid. If the loan~g prepaid
bears Interest at the Variable Rate the Bom:1wer may prepay the loan or
any IJOrtion thereof, as the caso may 00, at any time subjeot: 10 th& lerms
hereof and said prepayment fee shaD be 10 an amount equal to fifty (SO)
basis points times the amount OOlog prepaid. If the loan 10 be prepaid
bears Interest antle Axed Rate. the Borrower may prepay the particular
Joan without paymenl of a fee, only on IlO Adjustment Date, or If hOt pald
on an Adjustment Dale, any other date provided \hal the Borrower shall
pay a prepayment fee In an amount equal 10 fifty (50) basis points times
the amount beIng prepaid. Loans prepaId under this section shaH not be
reamortized.

2.4.2. Mandatory PrepaYments.

2.4.2.1. In the event that, and on each occasion on which, any Net
Cash Procoeds are received by or on behalf of the Borrower or any
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2.4.2.3. Arrt Net Cash Proceeds shaR be appIled at Leader's
d1scrolloo. Loans partlaJly prepaid shaI not be reamortized. Lender
shall be relmblned by payment ollhe bfea!';age costs wiIh respect
1<1 ptepayment of Axed Rate Loans. .

6meodmeot of Prio!' Loan Ooc\xnent$. To \he extent tho \elmS and
COlrltloos hereof are contrary to, 0( n cooIIiet v.1lh, the teons and cond'rtloos
0( any Prlor Loans the provlslons of ttml Agreement shaI supersede lha
pro'MIoos sol forth In any Prior loan Document For· purposes of the .
foregoing, this Agreement shan be deemed 10 be an amendment to aU Prior
loan Documents, and 10 all fine of eread agteemools, letter of credit
reimbursement agreements, arid other loan or I:fe<!it ngroements enlered'hto
between Lender and Borrower prfor to U1e.date hereof. NOIhlng in 1hIs
paragraph, however, 6hal bo doomed to change or otherwise 10 affect the
Maturity Dato as set foM In any of \he Prior Loan Documents, or In any Iille
of I:fed!t agreements, letter or credit reimbursement agreements, or other
loan or erodil agreements entered Into between lendor and Iho Borrower
prior to the date hereof.

Subsidiary, the Borrowe~ shall, wlthln three BUsIness Days alter
such Net cash Proceeds are received, prepay the Loans n an
aggregate amount equ~ to such Net Cash Proceeds.

2.4.2.2. Following the end of each fISCal year of the Borrower,
commencing rmn \he fiscal year ending Deeember 31, 2004, the
Bocrower shaD prepay the loans k1 an aggregat«:famount equ.alIO·
50% or Excess Cash Row for siJcfl rlSC8l year. Each prepayment
pursuant to this pacagraph·shaA be made wlthIn180 days after·1ho
date on wh1ch flflanCfal statements are delivered pursuant 10 SeotIon
6.6 with respect to the fIso3l year for wtlioh Excess Cash .Flow Is
being calculated.

2.6.

2.5.

10010 SulxxOlOated Caplta/ cerlificates. With Loan proceeds from each
Advance, Borrower shall fJlJfChase sees. which, 10 the aggregate, shall not
exceed the amount spcciffed In Schedule 1 hereto. The principal IlfT10lJfIts
purchased with each Advance shall be sufficient 10 maintain a. ratio of 6CCs
to princlpal ootstandlng under the Loan and Pr\o(.l.oolls of lE;n percent (10%).
Tho Lender agrees to deliver the SCCs 00 or about the date on yroich tho
sees have been paid for In fuU. The sees shall bear no Interest and shall
maltKe in accordance·with the terms tMreof. Amortization payments under
!he lerms of the sees sha/I be funded d1recUy to Lender ond used to ro<:Iuce
outstandlng principal on the loans.

3. SECURITY

I
I
;

1

I

r:

,I
J

I

i
I

3.1. Borrower. As security for the payment and perfoonancc of an of the
ObDgallons, Borrower has emered Into Ule Mortgage granting Lender a prior
and perfected continuing security Interest in aD of the Collateral that can be
secured by the Mortgage. The Mortgage will be recorded In each jurisdiction
necessary to give Lende( a perfected prior lien on oil of Borrower'S real
property. Borrower shan also pledge to Lender all of its ownership Interests
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3.2..

3.3.

In Its direct SubsidIaries lis(ad on~fhe 6 eltached hereto. The mortgage
shan also be a securlty agraerl\€M~.9fan1ing a Ren 011 all of Borrower's
personal properly and UCG-1 Anancfng Statements shall be filed in each
jurisdiction necessary 10 give Lender a perfected prior Ben 00 an !he property
c;( Borrower slbjed to !he Mor1gage and the Uniform CooYnarclai Code.

GU6rantOOl. As securlly. for the pa)1T1ert and performance or aD of the
Obligations, each Guarantor &haft execute a secured Guaranty Agreement
lICld Goarantor's Mortgage granting Lender a security ~erest r.. all c;( Iha
ptq')Crty described 10 said Guaranloc's Mortgage. SaId rn:xtgage will bo
reco«:Ied k1 each jurisotCtlon necesswy'to give Lender a perfected prior len

:~;~~H~duH~~~~~be~~
1 FillancIog Statemenls shaD be !i1ed In each JOOsdlctioo necessary 10 give
Leodor a perfected prlor i6tl on an the property of Guarantor cub/ect to tho
Unlform.OOInlnet'd<1I Code. .

@tIona1~. Ns~ for tho payment and performance of all of
the OblIgations, Ionovative Communfcation SWsldiary Company, lie .
('1CSC") shall pledge to Lender an of its ownership InICfestS kl Emerging
Communicalioo, Inc. and cause \0 be filed Uce-1 Financing Stalements, ~
each jurisdiclioo necessary to givo Lender a perfected prior Ben 011 all the
ownership Intcre$lo lesc. BorrO'o'rer shall also file with \he Federal Avlatioo
Administration an Aircraft Security Agreement granting Lender a flf"st and prior
&eClIfity Interest In Boeing 7'll-SO, Set. No. 18365, N727EC (forrnorly
N700TE) and Cf19ioo 'No JT8D-9A with huSh kits lostaJIed Nos. 655839,
653322 and 658 t 61.

4.

3.4. Further Assurances. II reasonably required by \he Lender at any Umo,
Bonuwer shall make nolaU6ns. satisfactOry 10 tho Lender, on its books and
records disclosing Ihe existence of the Lender's security Interest In the
Collateral. Borrower agrees that. with respect to the CollatemJ which is
subject to ArIlcIe9 01. the UnifOf1T1 Commercial C<xIe, the Lender shall have,
but not 00 flOlited 10, an the tights and remedies of a secured party undef the
Uniform Commercial Code. The Lender shall have no'liability or duty, ei1her
before'of after the occorrence of BI1 Event of Default hereUl1der, 00 account of..
loss of or damago to, or 10 caRact or enforce any of Its rights against, the
Collateral. or 10 preserve any rights agaJost account debtors Or other parties
With pr\o( interests In \he Collataral. Borrower agrees to give Lender aoy aod
aD documentation lender raasonqbly requests to further assure Lender of its
perfected seclKity Interests undet thls Agreement and any mortgage, guaranty
or pledge executed In connection herewith,

REPRESENTAliONS AND WARRANTIES. To induce the Lender 10 cnler into Ihls
Agreement and make Ule Loons, Borrower repr~sents and warrants to the Lender
as 0: the date of this Agreement that the folloWing rcprasentalionsarc true and
correct.

4:1. Good standing. Borrower Is a corporation duly organi~ed, validly existing
and in good standing under the laws of Um U.S. VirgIn Islands: has the power
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\0 own lis property and \0 carry on Its buslnoss; Is duly quafdled \0 do
business; aools h good G1aJ1dIng h each jurisdicIlorI il which the transacllon
d fts business makes such qua!iflcalion nectlSSlUY.

A!Jthorit1. Borrower has full CO(pOrate ~lU'ld aulhoc1ty to enter Ioto ItlIs
Agreemoot, !he Nota, the Mortgage, the Pledge Agreement and any OUlor
Agreements; 10 maka tho bocrowlng hefllUldor; 10 execute and daliwr aD
cbcumetrts and Instrutnents reqtJfred hereuooer and 10 Iilcur and perfonn the
obIlgalions provided for herein, 10 tho MOl1Qage, il the Pledge Agreement. ard
il the Note,·aI of whlch have been ckJIy e.Uhoriled by a.II nocessa.ry and
prcper COfPOrBte and other action; tllld no oonseol Of epptOVa1 of lUlY person,
k1cluding, wilftou( IlmIlation, stocl<holOOtS and merOOets of 80rT'0Yv'6r and any
public authority at reglJlatOl}' body, whlch~ not been oblalned Is requited
as a conc;itiOn to 100 vardity Of eofoo::aabillty homo( Of thereof. . .

4.3. . fiiQdfng Aorllemeot. ThIs Agreement m"s bCen dUy and~ exec:ut0d
by~er, CO(\StI1tJtes 100 valid Md legally blJdng obrlgEllion c( Bonower
end Is fully enforceable against Booower In aCCOldance wI1h lis terms,~
only to laws affaCIIng !he rights of aeditorB ganetaJl)', Iho exorcise of }udlclal
discretion In accordanca with genemJ principles 01 equity or because waivers
of &tatutocy Q( coouroo Caw rights (l( remedies may be limited.

4.4. No Cooff!Gtlog AgreemMw. Tho executioo. OOIIvery 0{ and perlormance by
Bolrower 0{ this Agreemont, lho Mortgage, flQ Pledge Agreement, !he Note
and !he ·Other Agreements and !he trailsactioos conterrplaled hereby or
lhefeby, will not (a) VIolate any provlsloo of law, any order, rule Of regulation
cl 8rrj court or other agency of govelllffiCflt, any aWl;lfd 01 any arbitrator, Ihe
charter Of by.jaws of Borrower, or any indenture, con~ot.. agrooment,
mortgage, deed 0( InJst or other kistrument to which E3ocrm'Ver Is B party or by
which it or any of its property Is bound; or (b) be 10 conJ.1ict with, result In a
breach of Of coostitute (with due notice ancVor lapse of lime) a default under,
any such award, iodeoture, .contract, agreement. mortgage, deed of trust or
other Iostrumoot, Or result In the crealioo or Imposition of ony Uen (other than
COOlernpialed horeby) upon airy 01 the prt.lpC{ty or assets 01 Borrower.

4.5. Uti<Jalioa. Except as previously disclosed to Lender in writing, Ihere are no
I~~, claims, actions, suits or proceed'tngs, k1ckJding environmental
~ pending or, ID tho knowledge 0( BolTower, threatened ~gaios\ or
affecting Borrower, any Sl.Ibsidiary, or theirp~, at law Of in equity or

. before or by any federa~ ~te, tTlIXlicipal or Olher governmeotal department,
COlmlisslon, board, bureau, agency or Instn!me~rrty. which may rosult n
any .Matarial Adverse Change' i1 the bus/ness, operal1oos.prospeets,
propClties or assets or in \he CQrlCWon, fmnclal Of othCrMse. d Bonower«
any Guarantor or Subsidiary, and Borrower, any Guarantor and any
Subsidiary Is not, to Its kno'Medge, In default with respect to Einy judgment,
oroor, writ, IquncUon, dectee, rule or regulalioo of any court or Jederal. slate.
munIcipal or other governmental department, commission. bOard, bureau,
agency or instrumentaflly, domestic or foreign, whIoh would have a maletial
adverse effect on Borrower or any Subsidiary.
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4.6.

~. 4.7.

4.8.

4.9.

4.10.

4.11.

4.12.

~. The financial Glatemenls or Borrower and lis
S~as atiledate set forth k1 Sdledule 1hereto, heretofore dallvefed
to the Leoder, are COI'Jlllele and correct, fairly present the fmnclal condi1Ioo
d Borrower and Its Subskflarles and have been prepared In accordance with
generaRy accepted accounlillg ptinClpIes applied on a consistent basis. There
ora no liabilities Of Borrowet ()( any Subsidiary, dlract or indired, fixed or
conliogeot, as of the date of such Gtatemeots,whlch lite not rofIectod thereIn.
There has been no matarial adverse change In the fmanclal condilloo ()(
operations d the Bormwer from that set forth In saki flOQl'lCial slatements
except changes previously disdosed In wrltIrg 10 the Lender pr\o( to tho date
hereof.

~- Except as previously~osad to Looder in writing Bocrower aOO it;y
SWskflatios have paId or caused to be paid aR federa~ state end Iacal taxes .
10 the extent that such -taxes haw becOrtl(l due, unless the Borrower ()( a
SubsU~ry Is contesting In good fa/lh any such tax. Bottawer or Its
Stbsidiaries have filed or co.used t) be filed all federal, ~te and local tax
reltxns which are required to be filed by Borrower and srtI Subsidiary.

DIe .\0 PrRPet1iEM!. Bonower and each Subsidiary has good and
marl<etable Iille 10 an 01 the/( real proper1ies and owns aft 01 their other
properties and assets Iree llnd claar of any Iicns, except (i) Ihe Uen 01 the
Mortgage and taxes or assessments not yet duo; (ii) deposits ()( pledges 10
secure payment 01 workmeo's compensation, unemployment Insurance, old
age pensions or other social security; (iii) Uens granted 10 Lender undor tho
Prior Loan Documents; and (Iv) deposits or pledges to toetire performance
01 bIds, tenders. CQntracts (o\hqr than contracts lex the payment 01
borrowe;J money), leases, publio or &taMory ob~ga1lons. surely or appeal
bonds, Of other doposits or plodgos lor purposes of like general nature in
tllo ordinary course 01 business.

Ucenses and Pennits. Booower and Its Subsidiaries have duly obtained
and now holds all Iicensas, permits, CCf1illcations, approvals and the like
necessary to own and operate Its property and business Ihat aro required
by lcoerul, state and local laws 0( the Jurisdictions In which Borrower or any
Subslcftary ccx:diJUts its business and each remains valid and In IUUlorco
and effect.

SWsldlarlO§. Borrower has no Subsidiarios oIhOf than those Subsidiaries
heretofore o\SClOsed to the Lender and set forth In Schedule 6, or hereafter
lormed or acquired with Ihe pc!ex written consent 01 the Lender.

AlndebledOOSS. There Is no indebtedness' of Borrower or B.rr/
~ owing to any employee, omcee, GtackholdcrOt director 01 the board

01 Borrower or any SubsIdiary other than accrued salaries, commlssioos and
Ihe like and any indebtedness subordinated to the Obligations pursuant
hereto. .

Borrower Information. The chief place of business of the Borrower and the
office where its records concernIng accounts and contract rights are kept is
identified In Schedule 1 hereto. Borrower's organization number Is
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660445332. Borrower's 1nJe, complete nOO cxxred name and place of
omanlmtion Is as flat forth on tho kltroduclOly pamgraph hereto.

4.13. Requ;red Approvals. No Ilcense, cooscot. permit or appfoval of BIrJ
goverrvneotal agency or authoOt)' Is reqUired to enable the Borlower to enter
kJto ltis Agrooment or 10 perfonn any ci Is OOIigaliOos f'I:OVlded for herein

~
~ <iscIosed 00 SdtOOJe l' hereto and except With respect to

r approvals which mny be required In comeuioo with 1ho Lerdel's
eof en! of certain remedies hereunder. .

4.14. ~. Each pension plan of Borrower and Its SUbC'iidiaries proltidlng
benefits lor employees of Borrower or such Subsldlwy covered by 1bI0 W
of Ihe EmpIoyoo Retirement Iocomo SeoorIty Act of 1974, as amended, end
1M regulations thereto ("ERISA', Is 10 compliance with ERISA In BII
rnaterlal r~s. and no rnatadsl lablity 10 the Pension Benefit Guaranty
Cofpotatlon rPBGC") or to a muIliemployer plan has been. or Is expeoted
by Elon'ower or Its SubGidiarles to be, Inourred by Borrower·or such
Subsidiaries. .

4.15. DIsclosure. The Bocrower has disclosOd 10 the lender all agreements,
Iostroments and corporate or other restrictions 10 which the Bd«ower or any
of lhe Slibskfl3rles Is subject. and aD olhet nWUl~ known to any of lh9fO,
thaI, Iodividosny or in !he aggregale, could reasonably be expected to r~ut\

in B Malerial Adverse Effect. None of tho reports, financial stalements,
certificales or other information tumlshed bY or on behalf of Borrower 0(
any Subsidiary In conoootion with the negotiation of this Agroement or any
oUter loan Docunent Of deUvered flereunder or Itlereunder (as modifle<l or
wppklmenled by other Informatlon GO furnished) contains any material
misstatemenl of fact Of O{Il/ts 10 state any malerlal fact necessary to moI<e
the &lalements \herein, in the light of dIe circumstances under which they
were made. not misleading. provided \hat. with respect 10 projected
financial ioformation, the Borrowet" rePresents only thai such Inforrnallon
was prepared In good faith based upon assumptions believed to be
rBaSQflable Ell the limo such projectlons were prepared and delivered to tho
Lender.

4.16. S9!yer0y. Immedi~tely after tho Closlng and sUer' gMog effect. to the
application of lhe proceeds of the Initial Advance (a) the fair value or tho
assets of Borrower wil exceed Its debts and Iiabnilies, t;ubortinated,
contingent Of othecwise: (b) Borrower wIU be able to pay Its debts and
liabRltles, &Ubordlnated, contingenl Of otIwrwiso, as such debts 8nd
liabilities become absolute and inalured;' and (c) Borrower WIll not have
unreasonably smaU capital with which to conduct th~fftlimt~Jn whlcti It Is
engaged as such bustness Is now conducted and 1S proposed 10 be
corn.lucted following the Closing Dato.

5. CONDITIONS OF LENDING. The lender shall have no obligalioo 10 make any
Advance 10 Borrower hereunder unless, as of the dale of Closing, each of the
foRe.tMng conditionS precOOent shan be sallsfied as provided below:..
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;~ -, - 5.5. Sl?¢9ia1 Conditions. At Closing nod at the Ume of every subsequent
Advance hereunder, the Lender I1Ild its counscI shall be fully satisfied that the
Borrower has compiled and will cooIkluo to comply with any special conditions
klentifled 10 Schedule 1 hereto.

5.6. BeQUisitioos.The EkJ(rower will request all Advances 00 the form attached
hereto as Schedule 8.

6. AFARMA1lVE COVENANTS

6.1. Prior loan Documents. It Is understood and agreed that with reSpect to lhe
Prior Loan Documents, the Borrower shaD be required. after the date hereof.
to meet reportlng and flO3ncla1 covenants as set focth in this Agreement
rather than those set tOrth In the Prior Loan Documents. In the event of any
conflict between any reporting and financial covenant set forth 10 a Prior Loan
Document and any reporting nnd financial covenant in this Agreement, tho
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reqUirements as set forth ro this Agreement shall apply. Nothing In this
section shaH, hoWev9f, erronate or rnod"lfy 8ft'/ specIaJ ~90,.!)peCIaI
afflOllattv¥ covenant or special oogallw covenant. if any. unl~1C3Ily
agreed to In writing by lender. For purposes of the foregoing,~ Agreement
shall be deemed to be PfI amendment to aD Prior Loon Documents and 10 aD
line of credit agreements, letter d credit reirnburoOO1ent agreements, ond
oIhef loan or credlt agreemeotl entered 1nt6 between lender and fle
Borrower prlor to the date hereof.

6.2. Membership. Remain. or an allUlate thereof will remain. a member In good
-standing of the lender.

Fk1ancjal~ and O!her ·Infonnatiol). RJmfsh 10 !he lender. (8)
flOlUl<iaJ stat IS as requlred herooOOci' end by 1ho MortgagQ; (b) such
oIher klfonnatlon. repor1S or statemen13 concerning the opemtIon$, business
affairs 8lld'or fiMnclaI cooditIon of Borrower 8$ the Lendef may reesonabIy
request from time to time; am (c) prolTlltIy upoolhelr beoornIng awllable
JnIonnatlon, i"I form Md stbstance satlsfactOl)' to Lender, evfdoocG d IIl1Y
and aI Changes or mod"lflCatloo of iceoses, pecrn/l3, cettiftcalloos, app«QvaIs
and the like necessary for Borrower to own or operate its bLIsIness or n
GubstanllaJ part of lis business.

6.4. Rnanciaf Covenants. Borrower shan moet, al Ihe Ievel$ sol forth In
Schedule' 4, atlached hereto, lhe AnanciaJ Covenants for each of
Borrower's fcscaJ quarters from the Closing date until Decell1bcr 1, 2001 •

. SChedule 4 sets fortfi the (I) mlnlmum TIER, Debt Sacvles and FiXed
Charge Coverugc RaUos and, (fi) the maxlmum Leverage RaUo, and (iii) \he
minimum EBITDA and (Iv) the maximum capital Expenditure l!lllOUI1ts.
Lender Ghan have the right to adjust the FlO3ncla1 Covenants to lake effect
after December 1, 2001 subsequent to Lender's reviow of Borrower's
consolidated and ceilli<)1i{fating audited financial statements•

.6.5. Annual Report. On or before October 1. 2001. and thereafter Within 120
days after the end of each of its fiscal years Borrower &hall provide to
Lender, tho Borrower's audited consolidated and consolidating balance
shoet and relalea statements of operations. Gtocld1olders' equity and cash
fto~'as of \he end of, and for, such year setting forth.1n each case In
comparative form the figures for tho previous li$Cal year, an repor1eq on by .
independent plb/Ic aCCOUl1lants d recognized national standing (withOut a
-going concern" or like qualification or exception and without any
quaUncallon or exception as to the scope of such audIt) 10 lhe effeot that
such Consolidated financial Statements preSent falOy In all material respects
the flllallClal condition and results Of operations of the Borrower and Its
consolidated Subsicflaries ona consolidated basis in accordance with
GAAP co~(stenUy appfied. At the same ti~, Borrower shall submit to
Lender Its annual operating and capital expenditure budgets and an
updated 5 year financial forecasl

6.6. OVarterlv Reports. The Borrower shall provide to Lender, within 45 days
alter the end of each of Its fiscal quarters. (i) the BtWroWril"'s consolidated
and conS0lidaUng balance sheet,(Ii} related statements 01 operations,
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Miscellaneous Reports. 10 add'rtlon 10 tOO foregoing, Borrower shaG submit to
Lender other documents and reports LmOOr may reasonably request flOOl
time to timo.

stockholders' equity anci cash flows, (iii) staUstlcal reports :d~fi3g
populaUon, homes passed. sUbscribers, penetrallon and chum foe each
Subsidiary end (Iv) updated annual operating and capital expendture
budgets. Said reports shaJ be as of the end of, and for, such fiscal quarter
and \he then elapsed portion 0( the fiscal year. setting forth In each case In
comparatlva lorm the figures for the c:ooespondlng period or periods of (or,
In the case of the balance sheet, as of \he end 0() \he previous fiscal yoor
and previous fiscal quarter, all certified by Its general manager 0(
operations as present!og faIrly In al matorlal respeots the flnanclal condition
and reslJlts of operations of the Borrower and "s consolidated SubskfU\rles
on 8 consorldated basis In 8ccocdance with GMP conslstenUy applied.

certiflcale of Compf@nce. Each limo quarterly or annual fInanclaI
statements are deiveted to Lender 1X1der Secdons 6.5 and 6.6 hereof, and
at such other times as Lender shaD roasoriably request, the BOrrowef stiaII
sWmIt a CeftiIlcala 0( CornpIlanco signed by the ChIef Exeoutlw Officof or
the Chief AnancIaI QfIloer a Borrower 10 tho form attached hereto as
SChedute7. .

,

I 6.7.

..

6.8.

6.9. Use of Proceeds. Use all Advances made hereunder and under the Note
only for the puqlOS6 identified In Schedulo 1 hereto and for no other
purpose whatsoever Without the prior written consent of tho'Landor.

6.10. Special Affirmative Covenants. During the term hereof, Lender and its
counsel shaU be fully satlslied that the Borrower has complied and wfU
continuo to comply with any special affirmative covenants identified In
Schedule 1 hereto.

6.11. Aher ACQuired Real Property. Withfn ten (10) days of the Borrower or any
Subslotary acquiring any real property, thP Bom>wcr shall cause tho
Mortgago to be duly recorded as a first mortgage on ~~ real property and
the Mortgage or oUlQl'~opriate documentation "Chait have been duty
fRed, recorded or 1rnfe'Y«iij as a security interest In personal property
wherever the lender shaR have reasonably requested, nlnn-accordance
with applicable law, and the Borrower shall have caused sallsfactory
evidence thereof to be fumlshed to the Lender.

7. NEGATIVE COVENANTS.

7.1. Notice. Borrower covenants and agrees with the lender that Borrower will
not, directly or indirectly, without giving written notice to the lender thirty
(30) days prior to the effective date 01 any change:

7.1.1. Change of location of Plaoo or' B~sinoss or Chief Executive Oltica.
Change the location of Borrower's place of business or, if more than
one, its chief executive office.
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7.1.2. Change of Namq. Change the name of Borrower•

7.1.3. Change of Ma!l!ng Address. Change tho mailing address of Borrower.

7.1.4. _ of 0_001 ldentlflC8Uoo Number.
. - lionaIld on number Ik has 000.

7.2.. Cor1§eoL Borrower covenants and agrees wlth thp Lender that Borrower,
and Its SUbGldlaries, wllI not, directly or Indireolly, without the prlor written
consent of 1M lender do any of the foRowing.

7.2.1. . Alter or penrit alteration of control of the Borrower or 8J1Y Subsidlary
(controllihall be as defined by regulations for talephone companies
/$SUed by the Federal Cotmulloatfoos COmmIssIon)•
.- -

7.2.2. F~ or acqufre any Slbsldliufus.

7.2.8. Borrow moneyoo'a secured basis from·any·olher Ieoder. or klCtK any
a~1 GCCUred In<klbtadoess. or entel' Into any Leases.

7.2.4. Borrow money 00 an unsoourcd basis from any olher lender, or Incur
any additional unsecured IndebtednO$S, or to pay athQr curroot
operating rtabimies that ariso In \he O«Iloary COUf&e of business,
provided that, so long as the aggregate tolal of such debt does I10t
exceed two percent (2%) of Borrower's consolidated total assets,
except for unsecured trade debt. no consent shaD be required. -

7.2.5. Declare 0( pay any dividends or make any other distribution to Its
members with respect to Its ownership ~ membership iota[~ ..oo
purchase or redeem or retire any 01 its ownership Of~

Interests: or (iii) pay any management fees or If already paying a
management fee, pay an Increaso In management fees. provided that,
any Subsicflary may pay a dividend or lflStrlbuUon to BorroWQr for the
purpose of funOlOg debt service payments to lender.

7.2.6. Poonit any &lbsl<flary to ooter Into any agreement that would impair
said Subsidiary's abDity to pay dividends or distributions to Borrower.

7.2.7. Permit, or peoM Bny Subsidiary to allow any Uen on tho BOrrower's.
or any Subsidiary's assets except \he Ueos created by the Loan
Docutnents and Prior loan Documents against the Collateral herein.

7.2.13.. Alter In My mateclal respcot the character or condlJct of !he bus/ne$s
conducted by the Borrower and its Subsldlarles as or tha CloSlffg•.

7.3. Um!tatiotlS on Sales of Assets. Wrthout the prior written consent of lender,
Borrower Ghal not. and shall not pennif any Subskllary to sell. transfer,
lease or otherwise dispose of any asset, whether now owned or hetealtar
acquired. Including. but not fimited to. owned Equity Interests; except ~) the
salo of Inventory in the ordinary course of business, (II) the sale 01 obSOlete
assets no longer used or usable In the business of the Borrower or any or
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7.4.

7.5.

Its Subsidiaries, nnd (lll) 1hll sale or discount wI1hout recourse of accounts
receivable nrlslng 10 the ordinal)' course or buslnass In o:1nnectlon with the
compromise Of collectloo thereof, provided that, lender'1> consent &han not
be required for sales or assets listed above whereIn, (a) the a~te of all
such asset sales of Borrower and Its Subsidiaries shall hav~';&frouIative
fair market value 01 less than 2% of Gross Plant, property and Equlpmen1
measured at the end ol tho prior "seal year, and (b) I appUcablo, the Nat
Cash Proceeds thereof are applied to the Loan3 In aceordanoe vdUl'SecIion
2.4.2 of this Agreement.

Spedal Negatiye Qov!:lnants. During tho IBnn hereof, Lender' end Is counsel
shall be fully salislied that the Borrower has complied and will odnIfnUe to
comply with any r;peclal negatiw covenants Identified In SchedIJIe 1hereto.

Um!talions on loans, Inve~OIhorObI'.gat!oos. W·1\hout tho prior
wrllten consent of Lender, thlt.· uhall not, and uhaIl not permit Its .
Subsidiaries, to, pon;uant to 8 merger or 0Ch0rMse, (I) purchase or make .
8lT'f commitment to purohase mYf EqUity Intorest, Includng but not limited
to, any stocl<, boods, opllons, warrants, notas. debentures Of other
securities 0( obllgatklns of 0( beneficial Interest In, (ii) make any other
investment in, Qii) make, 0( permlt to exist, any loan to, or (Iv) guacantoo,
assume, or oUlBfWise become labia for any obfigatlon 01, any corporation,
association, partnership, Joint ventura, trust, government or any agency or
department thereof, or any other entity, or person, of any \dod except the
Permitted Investments.

EVENT OF DEFAULT. The occurrence 01 anyone or mom of the following events
shan coostitt.rto an'Event of Del'aull

B.l. Representations and Warronlies, Any representation or warranty made
herein, in any 01 the Loan Doctlmeots or Other Agreements or in any
statement, report, certifICate, opinion, financial statement or other document
fumiGtled or to be furnished In cooncction with this Agreement, the Loan
Documents or the Other Agreements shaU be false or m1steaolOg In any
material respect.

8.2. Payment. FaDUr9 of Bonower to make any of the payment ObIigauOOs,
klcluding, Without Wlitation, any sum due the Lender under this Agreement.,
the Note or any Note for any Prior loan or any of the C>thoc Agreemoots,:
when and as the same shan become due, whether at the due dale thereof, by'
demand. by nccelefl:!tion or otherwise.

8.3. O!her Covenants. Failure of Borrower to observe or perform any warranty,
covenant or condition to bg observed or performed by Borrower under Ihls
Agreement 0( any of tho Other Agreements.

. 0.4. Corporate ExIstence. The Borrower or any Subsi<:ftary shan forfeit or
otherwise be deprived 01 its corporata charter, franchises, permfts,
easements, consents or licenses required to carry on any materfa! portion 01
its business.
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8.5. other Ob(lgatlons. Default by lhe Booower kl the payment when d.re of any
money owed by the Borrower, whether pm:Ipa~ klterest, premllJ')l or
othorNIse, under any olher agreement for borroWIng money In an amouol n
excess of five peccenl (5%) of total assets, whelher or not SlX:h borrowing Is
secvred.

Bankruptcy. (i) A court shall onter a decree or o«ler 101 relief Y;flh respe<:t to
tho Bon'ower, any Subslcbty or any Ple.dgor or Guamrllor hereunder In an
Iovoh.Kltary cs.se uoder any appIlcabIe barMJptcy, Insolvency or other~
law now or hereafter In oUoct. or Bf'POlnling 8 recelver, liquidator, asslgnoo,
custodian, trustee, sequestrator or &Ird1ar ofticlaI. or onklring the winding up
or ~tloo 0( Its affairs, and 6U(:h dOCfM or order Ghel remain~
and k1 effect fo( 8 period of tIxty (60) coosGCUliVe days, or (i) the BoITower
any ·Subsfdary or ecrt~ or Guarantor· hereunder shaJ( coomenoe· a
\'Clbtary case lI'lder any epplIcabIe benknlpIL"y, ilsotvenoy or o\tJ(K sknDer
law now or hereafter In eGect, or ooder MY wch law, or CoClsent to ~
appoIlllment or· -taking- of possesslon by a reoolver, iquldator. BSSIgnee,
custodian or trustee, of a 6tbstantial part of Its property, or make any goooraI
assignment lor the benefit 01 creditor&.

8.7. ~ or Uquldatiort. (i) Other than 83 provided k1 Section 8.6 above, tlw
dissoIutkx"l or iquidatfoo 01 the Booowe( any Subskllary or any Pledgor or
Guarantor hereunder, or (Ii) laRure by the 6olTOWef any Subsidiary or any
Pkx:IgO( or GUarantor hereuiJdof ptompUy to forostall or remove any
execution, gamlshrnerit or attachment 0( such consequence as VYlIlIir(lalr Its
e.bllity to CGfItlnue Its business or fulflU Its obligalioos and such execution.
garnishment or attachment shaJI not be vocated within sixty (60) days.

8.8. Anal,}ydgmenl A final non-appealable Judgmonl. in excess of $100.000 stJall
bo entered against the Borrower and shall remain unsatisfied or wiU10ut a s1ay
lor a pcrfod of sixty (60) days.

9. RIGHTS AND REMEDIES

9.1. Rights and Remedies 01 tho Lender. Upon the occu:rence of an Event of
DefaUt, the lender may, GtJbIeot to (I) thirty (30) days prior written notice 10
.Borrower during which \ime Borrower shall have the opportunity tQ cure
said Event of Default. except wtth respect to Events 01 Delault pursuant \0
Sections 8.1, 8.2, 8.6{ii} and 8.7(i) above which 6hall require no notICe or,
demand and shaR have no period to cure; provided, however. that Botrower!
shall not be enlitled to any separate notice aod opportunity to cure any'
Event of Default which specifies Its own oure period, as for example, the'
Event of Default specified in Section 8.8; and (ill COfll'Iianco, if required;
with !he rules and reguiaUons of !he FCC and any publio service or utifmes
commission having jurisdiclion;

9.U.Exerclse In any Jurisdiction In whlcll enforcement_hereof Is 60~ht, lhe
following rights and remedies, in addition to all rights afld remedies
available to !ho lender under apprlCable law. all such rights and remedies
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being cumulative arid enforceabla alternatively, wccesslveIy or
COOCUrreriUy;

",
< I
" I." ;.,.

9.1.2.

9.1.3.

9.1.4.

Declare aU unpaid prlnclpal, all accrued and unpaid klterest theroon, and
ell othec OblIgatloos aulatan<:iilg on 100 Note. and any Note lilder any
Prior loan, to be knmcdIalely due and, payable and the tame IihSll
thore<lpon beoomo Jmmed"~toly"dUe and payable wiUlout preseolment.
demand, protest Of notice 0( any kind, al or whlch are hC(eby eJqlfOSSIv
walved. , ....

I~e MY proceeding or proceedtog$ to eolOfCO the 'ObIigatioos 0'Mid
to, oritllfY1iJOOs k1 favor of Iho lender I.lldor the loan Or tmY Prior Loan.,

, $i" ,. . ,,-

PUrsue III rtghts and remedes avallable to Iho lender !hal ere'
coilt~ by U1e Mortgage n tho manner; upon the~ and

_~C::~~"=fnotlnited~~,d

9.3.

, , ,

9.1.5. Pursue any other rights and r~es lIVI:lIabIo to U1e lcndoc at law or kl
equity, klcIooKlg any romodi~ avai<\ble ,to leodef directly ngaIns1. any
Guarantor or Pledg<Jr. ,

9.2. ClmyIative Nature of Remed'lCs. NolhIng hereil1 shaH fimit the clght of the
lender, wbiect to tlOUce ei1d right to cure' provisions contained'herein, to
pl.tSUe all rights and reme<:lies avalable to a credltor klIIowing tho OCClITence
01 en Event 'of Dcfauti sutJiect to~, I required, wI1h the rules and
regulatlons of the FqC and any public service or utilltles cornmlssIon having
IUlisdictlo«. Each ri{#. power nod remedy of the Lender_~ U1Is Agreement
oodIor the Other Ag~nts &haR bo CUIlXJIallva and CQ()(;UTent, and
fe<xXJfSe to one or more rights or remedies shaJI not c:oostituta 8 waiver or any
oU1er'rlghl, power or temCdY.. .

cOsts and Expenses. Borrower agrees to pay and to be liable for ony and all
reasonable expenses. locluding attorneys' fees and court costs, Incurred by
\he len<Ier kl exercising or enforclng any of Its tights hereunder or under tho
Other Agreements. Iogethef wlth Interest thereon at 110 rate and detelTrinod
In the manner provided 10 1ho Mortgage. Subject to Iho' Mortgage £Uld
eppIicabIe bw, the Lcoder may apply 81 CoIIateml and proceeds 0( al
CoIateml to the ObI'tgatiOOs 10 BOY mannor wtlIoh the Lender" In its sole
dlscretlon. deems appropriate, and Boouwer will continue to be BahIa foe any
deliclency.

9.4. Late Payment Charges. If payment 01 any principal and/or Interest due tJI"Idet
fie terms or lhe Note Is not received at the office of the Lender In Herndon,

, " VIrginia, "Of as the Lender may olherwlse designate to the Borrower, Within
such time pedod as the Lender may prescme from time to time In its policies
In coonecticin with BOy late payment charges (such unpaid amount 01 princlpal
nndlor nterest being herein called the ·oofinquenl amount:" and the peOOd
beginolng after soch due date untll payment of the delinquem amount being
herein called !he ·~t&payment period"), U16 Borrower wilt pay to tile Lender,
In ackfrtioo to an other amounts due under tho terms 01 the Note, the
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Mortgage, !he Pledge end thIs Agreement, any Iata-paymert cha.rQe as may
be RxGd by the lender from time to limo, on the delinquent amount for the
1ale-pa}Tl'leOt period.

9.5. LeodE:r] Setoff. The Lender shaU have the rIghl.ln additiqo to all other riGhts
and remedies avallablelo II, to Eetoff and to reooverag~ any or aU or lila
Obigal/ons due to Lender, My mooles now aOO hereaftef owing to Borrower
by the lender. Borrower waives all righls of setoff. deduCtIon, recaupmerot or
COUllerclalm.

10. MlSCaLANEOUS

,.

\

t

\

l
.\.,

1P·1.

..-

10.2.

10.3.'

/3!!formaoce lor Borrower. Borrower agrees IIIld hereby alJlhorlzes lhatlhe .
L.endar may, his.69Ie asorellon, bUt the Lender dlaI not be obligaled to, .
advance fUnds 00 behalf of Boaower wiIholtpc1Oc noilce b Boaower, nocder
to klsuro. Borrowet's compIianoo with any material~ .lV8nlInty,
~on or agreemeot or 8otrowef made In or pursuant to this

.,Agreement or anyot1/"lErOlherAQJeemetlls, to"pres6fWor~ any rIgtt or
~ of Ih8 Lendet In the CoIateml 0( under or puisuart to this Agrectilent
or any of tho 0Ihet Agreements, IooIuding WiUlout~ Ihe poyineot of
arrt ilsurance premivrns (J( taxes and lila sallsfacfK:>n or dfscharge Of any
Judgment or ariy Uen upon lhe ColIatew or ~r property or assets ·of .
Bocrower; provided. however, that \he making of any such advance by the
Lender GhaR not constitute a waiver by the LeOOer of any Event of Default with
respect to WhIch such advance Is made (1()( relieve Borrower of any such
Event 0( DefauIL l3orrO'N6l'" shal pay to tile Lender I4XJO demand an ./iuch
ad\lances made by tho Lender with klterest, thereon at lho rate and
determined 10 lila manrior provided in t~ Notel All such advanceS thaJt 00
deetood to be Included In lhe ObIJgatioos and secured by the sectKity In(erest
granted 1Jl(l'Lender herellnder to the extent pennilted by law.

moses and RRng Fel;ls. Whether or not any of \he transactions
contemplated hereby shaH be consummated, Borrower agrees to pay to \he
Lender at CIosiflg or within 10 days of rece!p( of notice tcom Lender,
whlchever Is aar1ier, an expenses 0( the Lender In coonectioo Vffih the liIing or
reootdation of all finar:cin~ statements and Insti"umeots as may~ required by
the lender at the Ilme of, or Slt>Scquent to, \he execution of \his Agreement.
inclvdng, wlihout liinltaUoo, al doarnaotacy ~,recordationanc1lmosfer
taxes and other costs and taxes~ to recordation of any documerd. or
Instrumeot In connection herewith. Borrower agrees to Gave harmless and
ll'ldernc1ify the Lender from andagnlost any liabrrty rcslAtlng from \he failure to
pay any required document.acy· stamps, recordlitlon and transfer taxes,
recording costs; or any othor expenses Jncucred by the Lendcc" in comectiOn
with this Agreement. The provisions of this Slbseclion 10..2 shan SuMve 1110
executioci and denvery of this Agreement and tho payment 'or all other
Obrcgations.

'JY.~vers by Bor'rowgr. Borrower hereby waives, to the eXlentlhe same may
be waived under apPlicable law: (a) 10 the event the lender seeks to
repossess any or all 01 tho Collateral by Judicial proceedings, any bond(s) or
demand(s) for possession which otherwise may be necessary or required; (b)
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Pl'USOflt!neOt. cIemand for payment, p~otest Md notice of non-payment and aD
8ll9lJ1ptIons; and (c) oobstlMlon. kr(IaInneot. oxchange or .release of any
colIaterallWCOfly for any of the ObIgatlons. Borrower agrees that Ihe Lender
may exerase any or all of Its ifghts and/or remedIes hereunder and under the
{)(he( A(lreemeot.s withOut resOOillg to and without, regard to seeuOty or
souteall 01 Babl5ty with raspect to any eX the ObGgations.

10.4. WBiyers by tho L.ender. NI3llher any fsKura nor any delay on 1he part of lhe
Lender In exorolslng any right. power or refnedy herelK1der or under any of
tho Other Agreements &hal opemta as a walv9r Ihoreor, nor 8halI1l Glngle or
par1lal ~llfClse thereof precll)da Mi olhor or further exercise thoreof or tho .
exetclso or any other right, power or remedy.

10.5. Leoder'§ Record§. EvEKy Gtalemool Of e.ocotiti or reooOolllatloo rendered by
the lender to Borrower wit.'l res::>OOt to 8It/ d the ObI1gaUontl GhaIl bo
~.c:oocIuslvuIy to be correct BOd~ cmstiIufo an lKlOOuri stated
between l1e Lender and BocTower lI'lklss,~ ten (~Ol Busl~ ~YJl-¢tDt
~tao1.cnt 0( recoool1iatioo~~lm!l~. ~aq.P.l'~Id ..to
'..Axrowor, the loodar~ rCcefva written noace of &POClIlc oblecUon thoreto.

10.6. Moaf!catlons. No modification Of waiver of any provision olthls Agreemen~
the Note or IItlY of tho other Agreements. llfldno consent to any depatturo by
Bocrower therefrom GhaR In any event be etfecllve unless the &arne llhall be In
writlng, and thco such waiver or consort shaR bo 9ffec1iva only il the speclflo
Instance and for tho plJl"POSC foc whlch given. No notlce. to or demand upon­
Borrower In B.rrf case stlall entitle Borrower' to any ol®r or further notice or
demand lothe saroo, similar 0( other circumstances.

10.7. Notices. All nOtices, rlKjuests lind other communicalioos provided lor herein
locIuding, without IimilaliOn, any modifications of, or waivers, requostS or
cooseots under, this Agreement shall be given or made 10 wrI1lng (lllCluolilg,
wtlhout Iimftaliotl, by teleoopy) and delivered to !he Intended recipient at the
"Address fOf Noti~~. specified l,>elow: or, as to any party, at such other
address as &h3Il baj~~ted bY liUeh party ~ a notice to each othor party.
Except as othefwIse provided 10 this Agreement, all such communlcalioos
sMIl be deefrle9 to have been doIy given when persooaEy--uelivered or, in the
case of a telecoplod or maDed notice, upon receipt, In each case given or
addressed as PfOYIded for heteIo. The Address for Notices of !he respective
parties are a~ fo/Iows:

lENDER:
Aural TeleptJooe RnarJCo ("'1Vv"">"""liva
W~ Pari< """"1-"""

2201 Cooperative Way
Herndon, Vll'gfroa 20171·3025
Attention: Chicl Executive OffICer
Fax: 7Q3-.7Q9.6780

BoRROWER:
The address set forth tn Schedule 1 heroto

IlTFCLOANAG
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10.8. Governing law; SubmIssion tQ Jyrisdictioo; Waiver of JulY Ida!. me
PERFORMANce AND CONSTRUCTION OF mls AGREEMENT AND mE
NOlE StWl. BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE
Wffif, mE LAWS OF THE COMMONWEALTH OF VIRGINIA.·
BORROWER HEREBY SUBMITS TO THE NONEXCUlSlVE
JUAlSDIGllON OF THE UNITED STATES COURTS LOCATED IN
VIRGINIA AND OF AN'( STATE COURT so LOCATED FOR PURPOSE:S
OF A1.llEGAl. PROCEEDINGS ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE lRANSAGllONS CONTEMPlATED HEREBY,
BORROWER IRREVOCABlY WNVES, TO THE FUllEST~
PERMIT1E) BY N'PUCABlE LAW, ANY OBJECTJbN TliAT IT MAY
OR HEREAFTER HAVE TO THE ESTABUSHING OF ruE VENuE OP:
SUCH PROCEEDING BAOUGHTIN SUCH A COURT AND Nf'( ClAIM
THAT ANY SUCH PAOCEEOING HAs SEEN BROUGHT IN AN

_ I~IENT FORUM. EACH OF THE BQRROWER AND ..WE
lENDER HEREBY IAflEVOCABLY WANES, TO mE FUllEST EXTENT
PEFMITED BY ~mJ(tAbLE LAW, ANY AND ALL RIGHT TO TRW. BY
JURY IN ANY Lm~W<l'iceEolNGARISING OUT OF OR RaATING TO
nus AGREEMENT OR THE TRANSACTIONS cot-lTEMPLATED HEREBY.

10.9. HQllday PaY11101lts. If any payment 10 be made by the Borrower hereunder
GhoII become due on a day Whlch Is not a EluGlness Day, &I.ICh paymool shall
be made 00 tho next suooeeding Business Day and such oxtension 01 time
shall be iocIudcd 10 computing any Interest In respect of such payment

10.10. Consenllo Patrooagll Capital Plsjdbvtions. The Borrower hereby consents
that the amount of~~~';disttlbutlQl1s with respect to Botrower's patronage
whIch are made W~3n notices 01 allocation (as defined In Section 1388
of the Internal Revenue Code of 1986, as amended ('Codo') Incltidirig any
oUjer comparable t;uccessor provision) and which are received from Lender
will be taken Into account by Borrower al their stated d¢llar amounts In tho
manner provided In Section 1365{a) of the Code 10 tho taxable yoar In
which such written notices of allocation are received.

10.11. BIght 10 Inspect The Borrower sl1o.D permit representallvcs of the Lender
" .~. ". at any lime dUring normal business hours 10 Inspect and make abstracts

from Ihe books and records pertaining 10 the Collalera~ and permit
representatives 0{ the Lender 10 be present at Borrower's place ol business
to receive copies of all communicaUons and remittances relating 10 the
Cotlaleral, all 10 such manner as the lender may reasonably require.

10.12. SO/vival end Successors and Assigns. All covenants, agreements,
representations and warranties made herein and in Ihe O1her Agreements
shall survive CIoslrl9 and Ihe execution and delivery to Ihe Lender of tho
Nole. and Shan continue in full force and effect unbl all of Ihe Obligations
have been paid In full. Whenever 10 this Agreement any of the parties
herelo is referred to, such reference shall be deemed 10 irldude the
&uceessors and assigns of such party. All covenants, agroements,
representations and warranties by or on behalf of Borrower which Bro
contained in this Agreement and tho Other Agreements shall irlure to the
benefit of the Successors and assigns of the Lender.
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10.13. AssIgnmenl The Lender may Elsslgn Its rtght9 and oblgations under lhis
Agreement and the Other Agreements wI1hout the consent of the Bocrower,
prO'Med. however. that no such assignment shaD result In terms OC'
con<itlons less favorable to Borrower. The Borrower may not assign any of
~ ~ or obligations lKIder this' Agreement or the Other Agfl?ement8
withdiit'1t& prior written consent of tho lender.

10.14. SovembllitY. If any tenn, provision or COC)ditIon, or any part \hereof, of thls
Agreement or any of tho Other Agreelnents shall for any reason be found Or
held InvafKf or uoenfOC'ceable by 8frJ court or govemrrumtal agency of
compelent Jurlsdlction, such Invalidity Of unoororceablrrty shall.llP.t.affect.th9

." rOfOOiodec' 0( wch term, piovlslon Of-cooditlonnor any other ftJM'll'1'W~1oo
or condtIon. and this Agreement, tho Nota., and tho~ Agreements fihQI\
survive and be construed as If sUCh JnvoJid «.ooenforceable term. provision
Of c:onclt!on had not been contained thefefn.

10.15. •Counlemarts;: 'fhIs-Agreemeot.. may .be--executed In any number of
counterparts and by different parties hereto 00 separate counterparts, each
0( which, whon so executed Ill1d delivered, shaI1 be an origioal. bUt an such
counter-parts shall togetherconstitute one and the samo Instrumenl

10.16. Headlo9s Md Use of Tgrms. The headings and sUb-headings contained In
this Agreement are Intended to be used for convenfence only and do not
constitute Nfl of this Agreement The usa of any gander or the neuter
herein shall also refer to the other gender or tho neuter and the use of the
plurvl shall also refer to the singular, and vice varna.

10.17. f\Jrther Assurances. Tho Borrower WIll, upon demand of tho Lender. ~c,
execute, acknOWledge nnd derIVer ell such further and supplemental
Indentures ot mortgage, deeds of trust. mortgages, flnanclngstalemeots.
continuation statCl'OOots, security agreements and/or any other instIUments
and cofweyances as may be reasonably requosted by the LcndQf to
effectuale the intention or thIs Agreement and to provide for tho securli1g
and payment of the princlpal of and Interest on the Note according to the
terms thereof. .' ., -..

10.18. ymder's ApprOval. Wherevar prior Wrltten approval of lender Is requited
lJOder tho teot1s and conditiOns of this Agreement, Ler1der hereby agrees to
not unreasonably withhold said approval. .

10.19. Merger and !n!egrallon. This Agreement and U10 attached exhibits and
matters Incorporated by relerence cootaln tho entire agreement of the
parties hereto wllh respect to the matters covered and the transactioos
contemplated hereby, and no other agreement, statement or promise made
by any party hereto, or by any employee•. otrlCer, agent or attorney of any
party hereto, which Is not contained herein, shall be valid or binding.

IN WITNESS WHEREOF, tho parties herelo have executed or caused to be executed this
Agreemenl under seal as of !ho date first above written.
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IN WITNESS WHEREOF,Ihe pat1les hereto have executed or caused to be ~ecuted
this Agreement underseal as of the date first above WriUen. 0

BORA<1NER:

. .
o"!. ..__ 0 .,

(SEAL)

lENDER:

RURALTaEPHONEANANCECOOPERA~

By:~e~
(SEAl.) IASSlStaliSecretaIy-Treasurer

AttestC(flu .to £j~fQ.~{{..A..:"",:===:---
AsSIstant Secretary-Treasurer

0\
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Larry Zawalick

08124101 02:07 PM

To: Robin ReedlCFC@CFC, Frank Vaughan/CFC@CFC. Robert
ParretVCFC@CFC. Tara CrompICFC@CFC

cc;
Subject: ICC

The package we sent to Kevin Rames was returned due to lack of a description of conlents. It had to go
through customs to get to St. Croix. I confirmed with Robin that the original docs were sent to Jeff Prosser
in West Palm Beach.

To be sure things were going OK, I called Jeff and learned that he is in the process of signing the docs
and will be ready to ship them out today. The problem that he has is the fact that the corporate seals are
in St. Croix.

I checked with Robert and he had a good idea. Jeff wilt hav~the seals FedExed to us from St. Croix and
he will FedEl< the docs, all for Monday delivery. VJe will sealthe executed docs and send the seals back
to Jeff in West Palm Beach. .

As soon as we can have the docs reviewed and the internal transfer made to bring the debt service
current, please do so.

Then, immediately notify Bob Geier, and me.

I will be in a meeting with Fitch on Monday morning, so have a message sent to me immediately upon
receipt of the docs.

The timing is now very critical.

Thanks.

Larry

EXHIBIT

c
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f{TFC

!':r,\1 F.EF-jC"J: 'l'lAtD COCPElA-IVE
Ufll Cool'er.<tl\·e \.v~y . Herndon. \'ir~ini~ 20171-,;025

703·709..(,7U<J

Via Federal Express

August23,2001

Mr. Jeffrey J. Prosser
Innovative Communication Corporation
Phillips Point - East Tower
777 S. Flagler Drive, 121h Floor
West Palm Beach, FL 33401

Re: VI 802 - 9015

Dear Mr. Prosser:

The Rural Telephone Finance Cooperative (RTFC) loan documents are enclosed lor the proposed
loan to your organization in the amount of $169,291,578.00.

Please understand that we have signed the enclosed documents as a matter of administrative
convenience. However, we will not be able to advance funds to your organization until the
documents are properly executed and returned to RTFC for review and acceptance. We will notily
you of our acceptance or non-acceptance of the documents promptly upon their receipt.

Should you have any questioos about these documents, please contact Frank E. Vaughan, Assistant
General Counsel at 1-800-346-7095.

Sincerely,

~e}/~
Associate Vice President

and Account Manager

RCR/rap

Enclosures

~: Kevin A. Ramas. Esq. (with enclosures & instructions)

EXHIBIT

D
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LOAN AGREEMENT

LOAN AGREEMENT ("Agreement") made as of August _, 2001, by and between
INNOVATIVE COMMUNICATION CORPORATION, a US Virgin Islands corporation
("BOfrower"), and RURAL TELEPHONE FINANCE COOPERATIVE, a South Dakota
cooperative association ("Lender").

RECITALS

WHEREAS, Borrower has requested Lender to make the Loan of up to
$169,291,578.00, to Borrower on the terms and conditions set forth in this Agreement; and

WHEREAS, Lender is willing to make the loan upon the terms and conditions set
forth in this Agreement;

NOW, THEREFORE, for and in consideration of the mutual covenants contained
herein, Borrower and Lender do hereby agree as follows:

1. CONSTRUCTION AND DEFINITION OF TERMS

All accounting terms not specifically defined herein shall have the meanings
assigned to them as determined by generally accepted accounting principles. In addition to
the terms defined elsewhere in this Agreement, unless the context otherwise requires,
when used herein, the following terms shall have the following meanings:

"Adjustment Date" shall mean a date or dates. determined by the Lender based on
the term (or rate period) of the appliCable FiXed Rate, after the date of the initial Advance to
the Maturity Date.

"Advance" shall mean an advance of Loan proceeds made by Lender.

"Applicable Margin" shall be, with respect to the Loan, and as of the date hereof, for
each PriOf Loan, one and one-half percent (1 W'/o) per annum for the period from the date of
Closing through June 30, 2003, and thereafter. two and one-half percent (2Y.!%) per annum
until all amounts due and payable under the Loan and each Prior Loan are paid in full.
Provided that, in tile event of a default by Borrower in making reqUired payments under the
Loan and'or any Prior Loan, the Applicable Margin on the Loan and all Prior Loans shall be
increased, as of the date of any such default and without notice to Borrower, to three and
one-half percent (3112%) per annum for tile period from the date of Closing tIlrough June 30,
2003, and thereafter, four and one-half percent (4112%) per annum, until all amounts due
and payable under the Loan and each Prior Loan are paid in full.

"Business Day" shall mean any day that Lender is open for business.

"Call Provision" means Lender's right to demand full repayment of the Loans and
Prior Loans on and after June 30,2003.

·Capital Expenditures" means. for any period, (a) the additions to property, plant
an<! equipment and other capital expenditures of the Borrower and its Subsidiaries that
are (or would be) set forth in a consolidated statement of cash flows of the Borrower for

RTFClOANAG
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such period prepared in accordance with GAAP and (b) Capital Lease Obligations
incurred by the Borrower and its Subsidiaries during such period.

"Capital Lease Obligations" means the obligation of the Borrower and/or any of
its Subsidiaries to pay rent or other amounts under any lease of (or arrangement
conveying the right to use) real or personal property or a combination thereof, which
obligations are required to be classified and accounted for as capital leases on a
balance sheet of the obligor under GAAP, and the amount of such obligations shall be
the capitalized amount thereof determined in accordance with GAAP.

"Cash Margins" for any year shall mean net income plus depreciation, amortization
and any other non-eash charges, less any non-cash credits and principal 00 long-term debt
payable in such year, as calculated on a consolidated basis for Borrower and alt its
Subsidiaries.

"Certified" shall mean that the information, statement, schedule, report Or other
document required to be 'Certified' shall contain a representation of a duly authorized
officer of Borrower that such information, statement, schedule, report Of other document is
true and correct and complete.

"Closing" or "Closing Date" shall mean the first date on which funds are advanced
to Borrower hereunder.

'Collaterar' shall mean all of the assets, real and personal, of Borrower, and each
Guarantor listed on Schedule 2, attached hereto; including, but not limited to, (i) the
property described in the Mortgage, each Guarantor's Mortgage, the Pledge and Security
Agreements and any UCG-1 Financing Statement filed under this Agreement, and (ii) an
proceeds, cash and non-cash, including condemnation and/or insurance proceeds, of 1he
foregoing, whether in the possession of Borrower, a Subsidiary, Guarantor, Pledgor or any
other person, and (iii) certain ownership or membership interests and related proceeds and
dividends described in, and pledged to Lender pursuant to, Pledge and Security
Agreements listed in Schedule 3 dated as of even date herewith and (iii) all after acquired
real or personal property of Borrower, any Guarantor or any Subsidiary.

"CommItment" shall have the meaning set forth in Schedule 1 hereto.

"Current Ratio' for any year shalt mean the ratio of tctal current assets to total
current liabilities, as determined by dividing total current assets by total current liabilities
underGAAP.

"Consolidated Net Earnings" for any period shall mean the gross revenues of the
Borrower and its subsidiaries for such period less all expenses and other proper
charges, determined on a consolidated basis in accordance with GAAP after eliminating
eamings or losses attributable to outstanding minority interests, but excluding in any
event: (a) any extraordinary gains or losses determined in accordance with GAAP and
(b) net earnings of any business entity (other than a Wholly-owned Subsidiary of the
Borrower) in which the Borrower or any Subsidiary of the Borrower has an ownership
interest unless such net earnings shall have actually have been received by the
Borrower or a wholly-owned Subsidiary of the Borrower in the form of cash distributions.

RlFCLOANAG
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"Consolidated Net Operating Cash Flow' means, for any period, the net cash
flow from operations for Borrower and its subsidiaries on a consolidated basis for such
period taken as a single accounting period, as set forth on the statement of cash flows of
the Borrower and determined in accordance with GAAP.

"Debt Service Coverage Ratio" or HDSC Ratioft for any period shall mean
Consolidated Net Earnings plus depreciation and amortization plus Interest Expense
divided by Interest Expense and principal on long-term debt payable in such year.

"EBllDA" means, in respect of any period, the sum of Consolidated Net Earnings
plus interest expenditures, taxes paid on or measured by income or excess profits, and
depreciation and amortization. For purposes of measuring compliance with Financial
Covenants, EBITDA will be calculated on a trailing four quarters basis and measured at
the end of each quarter. EBITDA definition will include or exclude, as appropriate.
acquisitions and divestitures as if such acquisition or divestiture occurred on the first day
of such applicable period. EBITDA will also not include any extraordinary gains or
losses.

"Equity" means consolidated Stockholders' Equity as defined by GMP.
including, without limitation, the sum of common stock, additional paid-in-capital and
retained earnings.

"Equity Interestsft means shares of capital stock, partnership interests.
membership interests in a limited liability company, beneficial interests in a trust or other
equity ownership interests in a Person and any options warrants or other rights to
acquire such Equity Interest but excluding any debt securities convertible into such
Equity Interests.

"Excess Cash Flow" means for any fiscal year, (a) Consolidated Net Operating
Cash Flow of the Borrower and its subsidiaries for such fiscal year (which shall give
effect to any increases and decreases in working capital). minus (b) Capital
Expenditures for such period except to the extent such Capital Expenditures are
financed with the proceeds of asset dispositions less the amount of any permitted
Capital Expenditures that may be carried forward to the next fiscal year, minus (0) the
aggregate principal amount repaid or prepaid. excluding any sec amortization or
Patronage Capital retirements, during such period. with respect to Loan or Prior Loans.

"Event of Default' shall mean any of the events described in Section 8 hereof and
any Event of Default under any Prior Loan Document.

"Financial Covenants' mean the ratios of TIER, Debt Service Coverage,
Leverage Ratio, Fixed Charge Coverage and the Minimum EBITDA and Maximum
Capital Expenditure set forth in Section 6.4 and Schedule 4, hereof.

"Fixed Charge Coverage Ratio", for any period, is defined as EBITDA divided by
Fixed Charges.

"Fixed Charges' mean debt service, dividends, taxes, capital expenditures and
other payments on lotal Debt.
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"Fixed Rate" shall mean the fixed base rate per annum established by the Lender
from time to time for loans similarly classified pursuant to Lender's policies and procedures
then in effect plus the Applicable Margin.

"GAAP" shall mean generally accepted accounting principals.

"Gross Plant, Property and Equipment" shall be calculated on a consolidated
basis for the Borrower and all its SUbsidiaries and shall mean the total of all assets
included in property, plant and equipment pursuant to GAAP and shall exclude any
goodwill or plant acquisition adjustments.

"Guarantor(s)" shall mean the entities set forth in Schedule 2, attached hereto.

MICC lines of Credit" shall mean lender loans designated VI802-9904, VI802-9906
and VI802-51 05. .

"Initial Principal Payment Date" shall mean July 31, 2003.

·'nterest Expense" means, for any period, total interest expense (including,
without limitation, interest expense attributable to capital leases) determined on a
consolidated basis, without duplication, for the Borrower and an of its Subsidiaries in
accordance with GAAP.

"Leases" shan mean any lease of property by which Borrower shall be obUgated for
rental or other payments which in the aggregate are in excess of $100,000 other than such
equipment leases which are in form and substance SUbstantially in conformity with lease
agreements in general use in Borrower's industry by companies of size and character
similar to Borrower.

"Leverage Ratio" for any period, means (a) Total Debt less SCC's divided by (b)
EBITDA.

"lien" shall mean any statutory or common law consensual or non-consensual
mortgage, pledge, security interest, encumbrance, lien, right of set-off, claim, call, option, or
charge of any kind, including, without limitation, any conditional sale or other title retention
transaction, any lease transaction in the nature thereof and any secured transaction under
the Uniform Commercial Code of any jurisdiction.

"loan" shall mean the loan or loans made by the Lender to Borrower pursuant to
this Agreement and the Note, in an aggregate principal amount not to exceed the
Commitment.

"Loan Documents" shall mean the Notes, Loan Agreements, Other Agreements,
Mortgages, Guaranty Agreements, Pledge and Security Agreements, UCC filings and any
other agreements, contracts or documents of any kind evidencing the Loan.

"Material Adverse Effect" means a material adverse effect on (a) the business,
assets, operations or condition, financial or otherwise, of the Borrower, any Guarantor or
Pledgor, and the Subsidiaries taken as a whole, and (b) the rights of or benefits available
to the Lender under any Loan Document.
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"Maturity Date" shall mean the maturity date defined in the Note.

"Mortgage' shall mean the Second Modification to Mortgage and Security
Agreement executed by Borrower and delivered to Lender to secure Borrower's Obligations
under the Loan.

"Net Cash Proceeds' means, as applicable, (a) with respect to any sale or other
disposition of assets, the gross cash proceeds received by the Borrower, or any of its
Subsidiaries, from such sale less the sum of (i) all income and excess profit taxes
assessed by a governmental authority as a result of such sale and any other reasonable
fees and expenses actually incurred in connection therewith and (ii) the principal amount
of, premium, if any, and interest on any debt secured by a lien on the asset (or a portion
thereof) sold, which debt is required to be repaid in connection with such sale, (b) with
respect to any offering of capital stock or issuance of debt, the gross cash proceeds
received by the Borrower, or any of its Subsidiaries, therefrom less all reasonable legal,
underwriting and other fees and expenses actually incurred in connection therewith, and
(c) with respect to any payment under an insurance policy or in connection with a
condemnation proceeding, the amount of cash proceeds received by the Borrower, or its
Subsidiaries, from an insurance company or governmental authority, as applicable, net
of all reasonable expenses of collection actually incurred.

_:Net Worth" sbaH.becalculated,accordingtoGAAP,-on a~solidatedbasisfor1he

Borrower and aU its SUbsidiaries taken as a whole and arrived at by subtracting total
liabilities from total assets.

'Note' shall mean the Note or Notes, of even date herewith, executed and delivered
by Borrower at or prior to Closing and all renewals, replacements and extensions thereof.

"Obligations' shall include the full and punctual performance of all present and
future duties, covenants and responsibilities due to the Lender by Borrower under this
Agreement. the Note, the Other Agreements, the Prior Loan Documents and all present
and future obligations of Borrower to the Lender for the payment of money under this
Agreement, the Note, the Other Agreements and the Prior Loan Documents, extending to
all principal amounts, interest, late charges and all other charges and sums, as weD as aD
costs and expenses payable by Borrower under this Agreement. the Note, the Other
Agreements, the Prior Loan Documents and any and all other present and future monetary
liabilities or Borrower to the Lender, whether direct or indirect, contingent or noncontingent,
matured or unmatured, accrued or not accrued. related or unrelated to this Agreement,
whether or not of the same character or class as Borrower's obligations under this
Agreement and the Note, whether or not secured under any other document, instrument or
statutory or common law provision. as well as all renewals, refinancings, consolidations,
reeastings and extensions of any of the foregoing.

"Other Agreements' shall mean any and all promissory notes, security agreements,
assignments, subordination agreements, pledge or hypothecation agreements. mortgages,
deeds of trust, leases, contracts, guaranties, instruments and documents now and
hereafter existing between the Lender and Borrower, executed and/or delivered pursuant to
this Agreement, or the Prior Loan Documents, or guaranteeing, securing or in any other
manner relating to any of the Obligations, including, the instruments and documents
referred to in Subsection 5.2 hereof.
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"Payment Date" shall mean the last day of each calendar month for the term of the
Loan and each Prior Loan commencing on September 30, 2001.

'Payment Default" means the failure of Borrower to make any of the payment
Obligations, including, without limitation, any sum due the Lender under the Loan
Documents, or any Prior Loan Documents, when and as the same shall become due,
whether at the due date thereof, by exercise of the Call Provision, by demand, by
acceleration or otherwise.

·Payment Notice" shall mean the notice furnished to the Borrower at least monthly
indicating the precise amount of principal and interest due on the next ensuing Payment
Date, such notice to be sent to the Borrower at least ten (10) days before such Payment
Date.

"Permitted Investmenf means (i) the one-time acquisition of a franchise or
franchises in France for the specific purpose of obtaining authorization to provide cable
television services within the designated franchised area provided, however, that
Borrower's, or any Subsidiary's aggregate total investment in said franchise and all
associated expenses related to the acquisition of the franchise does not exceed
$1,000,000; (ii) bonds, notes, debentures, stock, or other securities or obligations issued
by or guaranteed by the United States government or any agency or instrumentality
thereof; (iii) bonds, notes, debentures, stock, commercial paper, subordinated capital
certificates, or other security or obligation of institutions whose senior unsecured debt
obligations are rated by at least two nationally recognized rating organizations in either
of its two highest categories; (iv) investments incidental to loans made by Lender; (v)
bonds, notes, debentures, commercial paper or any other security of the National Rural
Utilities Cooperative Finance Corporation; and (vi) any deposit that is fully insured by the
Federal Government.

"Person" or "person" means an individual, corporation, limited liability company,
partnership, association, trust, business trust, joint venture, joint stock company, pool,
syndicate, sole proprietorShip, unincorporated organization, Governmental Authority or
any other form of entity or group thereof.

"Pledge Agreemenf' shall mean the agreements executed by and between Lender
and the Pledgees as 01 even date herewith set forth in Schedule 3 attached hereto.

"Pledgor{s)" shall mean the entities set forth on Schedule 3 attached hereto.

"Principal Advance" shall mean an Advance credited to reduce principal under any
Prior Loan.

"Prior Loan Documents" shall mean each of the Notes, Loan Agreements,
Mortgages, Guaranty Agreements, Pledge and Security Agreements, uee filings, Other
Agreements and contracts or documents 01 any kind evidencing the Prior Loans as they
may have been modified from time to time.

"Prior Loans" shall mean the loans listed in Schedule 5, attached hereto.
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"Subordinated Capital Certificate" or "SCC' shall mean a subordinated certificate
representing an investment in the Lender purchased by the Borrower in connection with the
Loan.

"Subsidiary" or "Subsidiaries" means as to any Person, any corporation,
partnership, limited liability company or other entity of which more than fifty percent
(50%) of the outstanding capital stock or other ownership interests having ordinary
voting power to elect a majority of the board of directors or other managers of such
corporation, partnership, limited liability company or other entity is at the time, directly or
indirectly, owned by or the management is otherwise controlled by such Person
(irrespective of whether, at the time, capital stock or other ownership interests of any
other class or classes of such corporation. partnership, limited liability company or other
entity shall have or might have voting power by reason of the happening of any
contingency). Unless otherwise qualified references to "Subsidiary" or "Subsidiaries"
herein shall refer to those of the Borrower.

"TIER" or "Times Interest Earned Ratio· for any period shall mean net income
plus Interest Expense plus income taxes payable divided by Interest Expense.

"Variable Rate" shall mean the Lender's base variable interest rate for long term
loans with ten percent (10%) sec's, as said base variable rate may change from time to
time, according to lender's policies and procedures then in effect plus the Applicable
Margin.

2. LOAN TERMS. The Lender agrees to make the Loan to Borrower subject to all of
the terms and conditions of this Agreement and the Other Agreements.

2.1. Advances. No Advance shall be made, at any time. for any reason, directly
to Borrower. All Advances hereunder shall be made by internal transfer directly
to Lender to credit to principal due and payable under the ICC lines of Cred"lt
and'or the a Prior Loans.

2.1.1. Initial Advance. At Closing, lender shall make an Advance (i) to pay in full,
all principal outstanding under the ICC Lines of Credit, after which no future
borrowings under said Unes of Credit shall be permitted, and (iO to
purchase SCCs in the amount of $12,561,301.00, which is the amount
necessary to achieve, as of the Closing Date, a ratio of SCCs to principal
amounts outstanding under the Loan and Prior Loans of ten percent (10'%).
On or before October I, 2001, Borrower shall pay from its own funds, in full,
all interest and any other amounts outstanding under the ICC lines of
Credit, at which time said loans shall be cancelled and retired.

2.1.2. Future Principal Advances. Lender shall make Principal
Advances to be credited to monthly payments of princ1pal due and
payable under the Prior Loans, and to purchase SCCs with ten percent
(10%) of each such Principal Advance, commencing on September 30,
2001, and continuing on each Payment Date until the earlier to occur of
the date all principal, interest and any other amounts outstanding under
the Prior Loans are paid in fUll, or June 3D, 2003.

2.2. Payment, Amortization and Interest Rate.
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2.2.1. Principal Deferral. Provided that Borrower is not in default under the
Loan or any Prior Loan, principal payments on the Loan shall be deferred
until the Initial Principal Payment Date when Borrower shall commence
principal payments from its own funds.

2.2.2. Principal Payments on the Loan. Commencing on the Initial
Principal Payment Date, and continuing on each monthly Payment Date
thereafter until the Maturity Date, Borrower shall make monthly payments of
principal, interest and any other amounts due under the Loan as set forth in
the Payment Notices. If not sooner paid, any outstanding balance of
principal, interest and all other amounts due hereunder shall be due and
payable on the Maturity Date. Principal on the Loan will be amortized in
accordance with the method stated in Schedule 1 hereto.

2.2.3. Interest Payments. Interest payments on the Loan and each Prior
Loan, in amounts determined by the Lender as shown in the Payment
Notices, shall be made monthly by Borrower, from Borrower's own funds, on
each Payment Date, commencing on the first Payment Date subsequent to
the date of this Agreement, and continuing on each Payment Date
thereafter until the Maturity Date when all amounts due and payable under
the Loan, and the Prior Loans shall be due and payable.

2.2.4. Interest Rate for the Loan and Prior Variable Rate Loans. All funds
Advanced and outstanding, at any time, under (i) Prior Loans that were
accruing interest at a Variable Rate as of August 14, 2001, and (ii) the Loan,
shall henceforth accrue interest at Lender's Variable Rate, plus the
Applicable Margin, until the Loan and each Prior Loan is paid in full.

2.2.5. Applicable Margin Adjustments. With respect to all Prior Loans,
accruing interest at a Variable Rate, and notwithstanding anything to the
contrary in the Prior Loan Documents, the Variable Rate and Applicable
Margin shall be applied and adjusted only as set forth herein. Any reference
to any other adjustment options or possibilities set forth in the Prior Loan
Documents, induding, but not limited to perfonnance based reductions In
the Applicable Margin, are hereby deleted In full, nUll, void and of no force or
effect.

2.2.6. Interest Rate for Prior Fixed Rate Loans. All funds Advanced and
outstanding under each Prior Loan that was accruing interest at the Fixed
Rate as of the Closing Date, shall henceforth accrue interest at the Fixed
Rate that was in effect on that particular Prior Loan through the applicable
Adjustment Date for the particular Prior Loan, plus the Applicable Margin.

2.2.7. Conversion to Different Interest Rate Program. Notwithstanding
anything set forth in the Prior Loan Documents, Borrower may not, with
respect to the Loan or any Prior Loan, convert a Fixed Rate loan to a
Variable Rate loan or a Variable Rate loan to a Fixed Rate loan.

2.2.8. Application of Payments. At the Lender's option, all payments
received by Lender shall be applied first to late payment charges due, as
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hereinafter provided, then to interest accrued to the date of such payment,
and then to the reduction of the principal balance outstanding.

2.2.9. USUry. No provision of this Agreement, the Note, or the Poor Loan
Documents shall require the payment, or permit the collection. of interest in
excess of the highest rate permitted by applicable law.

2.2.10. Interest Rate Computation. For the Loan and each Prior Loan
accruing interest at the Variable Rate, interest shaH be computed for the
actual number of days elapsed on the basis of a year of 365 days. For Prior
Loans accruing nterest at a Fixed Rate, interest shall be computed based
on a 30 day month and a year of 360 days.

2.3. Term. The Loan shall be for a term of 12 years, commencing on the
Oosing Date until August 27, 2013, when all amounts outstanding under the Loan
shall be due and payable in full, provided that, notwithstanding anything to the
contrary set forth in the Note or any Note evidencing any Prior Loan, Lender shall
have the right, but not the obligation, to declare all amounts outstanding under the
Loan and the Prior Loans due and payable at any time commencing on, and after,
July 1, 2003 by giving Borrower written notice that Lender has exercised its right to
call the Loans under this paragraph. AI the expiration of 120 days after Borrower's
receipt of such notice, all amounts due and payable under 1he Loan, the Prior
Loans and any other loans or extensions of credit made by Lender to Borrower
and/or any of its Subsidiaries shall be due and payable in full.

2.4. Prepayment. Borrower may make voluntary prepayments and must make
mandatory prepayments according to the terms and conditions set forth herein.

2.4.1. Voluntary Prepayments. In the event Borrower voluntarily
prepays all or part of the Loan or any Prior Loan, the Borrower shall pay
any prepayment fees as the Lender may prescribe pursuant to the terms
of this Section 2.4. All prepayments shall be accompanied by payment of
accrued and unpaid interest on the amount prepaid to the date of the
prepayment. All prepayments shall be applied first to fees, second to the
payment of accrued and unpaid interest, and then to the unpaid balance
of the principal amount of the loan to be prepaid. If the loan being prepaid
bears interest at the Variable Rate the Borrower may prepay the loan or
any portion thereof, as the case may be, at any time subject to the terms
hereof and said prepayment fee shall be in an amount equal to fifty (50)
basiS points times the amount being prepaid. If the Loan to be prepaid
bears interest at the Fixed Rate, the Borrower may prepay the particular
loan without payment of a fee, only on an Adjustment Date, or if not paid
on an Adjustment Date, any other date provided that the Borrower shall
pay a prepayment fee in an amount equal to fifty (50) basis points times
the amount being prepaid. Loans prepaid under this section shall not be
reamortized.

2.4.2. Mandatory Prepayments.

2.4.2.1. In the event that, and on each occasion on which, any Net
Cash Proceeds are received by or on behalf of the Borrower or any
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Subsidiary, the Borrower shall, within three Business Days after
such Net Cash Proceeds are received, prepay the Loans in an
aggregate amount equal to such Net Cash Proceeds.

2.4.2.2. Following the end of each fiscal year of the Borrower,
commencing with the fiscal year ending December 31, 2004, the
Borrower shall prepay the Loans in an aggregate amount equal to
50% of Excess Cash Flow for such fiscal year. Each prepayment
pursuant to this paragraph shall be made within 180 days after the
date on which financial statements are delivered pursuant to Section
6.5 with respect to the fiscal year for which Excess Cash Flow is
being calculated.

2.42.3. Any Net Cash Proceeds shall be applied at Lender's
discretion. Loans partially prepaid shall not be reamortized. Lender
shall be reimbursed by payment of the breakage costs with respect
to prepayment of Fixed Rate Loans.

2.5. Amendment of Prior Loan Documents. To the extent the terms and
conditions hereof are contrary to, or in conflict with, the terms and con<frtions
of any Prior Loans the provisions of this Agreement shall supersede the
provisions set forth in any Prior Loan Document. For purposes of the
foregoing, this Agreement shall be deemed to be an amendment to an Prior
Loan Documents, and to all line of credit agreements, letter of cradt
reimbursement agreements, and other loan or credit agreements entered into
between Lender and Borrower prior to the date hereof. Nothing in this
paragraph, however, shall be deemed to change or otherwise to affect the
Maturity Date as set forth in any of the Prior Loan Documents, or in any line
of credit agreements. letter of credit reimbursement agreements. or other
loan or credit agreements entered into between Lender and the Borrower
prior to the date hereof.

2.6. 10% Subordinated Capital Certificates. With Loan proceeds from each
Advance, Borrower shall purchase sces, which, in the aggregate, shall not
exceed the amount specified in Schedule 1 hereto. The principal amounts
purchased with each Advance shall be sufficient to maintain a ratio of SCCs
to principal outstanding under the Loan and Prior Loans of ten percent (10%).
The Lender agrees to deliver the SCCs on or about the date on which the
SCCs have been paid for in full. The SCCs shall bear no interest and shan
mature in accordance with the terms thereof. Amortization payments under
the terms of the SCCs shall be funded directly to Lender and used to reduce
outstanding principal on the Loans.

3. SECURITY

3.1 . Borrower. As security for the payment and performance of all of the
Obligations, Borrower has entered into the Mortgage granting Lender a prior
and perfected continuing security interest in all of the Collateral that can be
secured by the Mortgage. The Mortgage will be recorded in each jurisdiction
necessary to give Lender a perfected prior lien on all of Borrower's real
property. Borrower shall also pledge to Lender all of its ownership interests
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in its direct Subsidiaries listed on Schedule 6 attached hereto. The mortgage
shall also be a security agreement granting a lien on all of Borrower's
personal property and UCC-1 Financing Statements shall be filed in each
jurisdiction necessary to give Lender a perfected prior lien on all the property
of Borrower sUbject to the Mortgage and the Uniform Commercial Code.

3.2. Guarantors. As security for the payment and performance of all of the
Obligations, each Guarantor shall execute a secured Guaranty Agreement
and Guarantor's Mortgage granting Lender a security interest in all of the
property described in said Guarantor's Mortgage. Said mortgage will be
recorded in each jurisdiction necessary to give Lender a perfected prior lien
on all of Guarantor's real property. The mortgage shall also be a security
agreement granting a lien on all of Guarantor's personal property and a Uce­
1 Financing Statements shall be filed in each jurisdiction necessary to give
Lender a perfected prior lien on all the property of Guarantor subject to the
Uniform Commercial Code.

3.3. Additional Security. As security for the payment and performance of all of
the Obligations, Innovative Communication Subsidiary Corr(>any, LLC
("ICSC") shall pledge to Lender all of its ownership interests in Emerging
Communication, Inc. and IC Air, Inc. and cause to be filed UCC-1 Financing
Statements, in each jurisdiction necessary to give Lender a perfected prior
lien on all the ownership interest in ICse and IC Air. Borrower shan also file
with the Federal Aviation Administration an Aircraft security Agreement
granting Lender a first and prior security interest in Boeing 727-30, Ser. No.
16365, N727EC (formerty N700TE) and engine No JT8D-9A with hush kits
installed Nos. 655839, 653322 and 658161.

3.4. Further Assurances. If reasonably reqUired by the Lender at any time,
Borrower shall make notations, satisfactory to the Lender, on its books and
reoords disclosing the existence of the Lender's security interest in the
Collateral. Borrower agrees that, with respect to the Collateral which is
subject to Article 9 of the Unifonn Commercial Code, the Lender shall have,
but not be limited to, all the rights and reme<fles of a secured party under the
Uniform Commercial Code. The Lender shall have no liability or duty, either
before or after the occurrence of an Event of Default hereunder, on account of
loss of or damage to, or to collect or enforce any of its rights against, the
Collateral, or to preserve any rights against account debtors or other parties
with prior interests in the Collateral. Borrower agrees to give Lender any and
all documentation Lender reasonably requests to further assure Lender of its
perfected security interests under this Agreement and any mortgage, guaranty
or pledge executed in connection herewith.

4. REPRESENTATIONS AND WARRANTIES. To induce the Lender to enter into this
Agreemerit and make the Loans, Borrower represents and warrants to the Lender
as of the date of this Agreement that the following representations are true and
correct.

4.1. Good standing. Borrower is a corporation duly organized, validly existing
and in good standing under the laws of the U.S. Virgin Islands; has the power

RTFCLOANAG
VI802-Z-9015 (VAUGHAFj
19573-2

Def-ICC Dep Ex 0046119 I f



to own its property and to carry on its business; is duly qualified to do
business; and is in good standing in each jurisdiction in which the transaction
of its business makes such qualification necessary.

4.2. Authority. Borrower has full corporate power and authority to enter into this
Agreement, the Note, the Mortgage, the Pledge Agreement and any Other
Agreements; to make the borrowing hereunder; to execute and deliver all
documents and instruments required hereunder and to incur and perform the
obligations provided for herein, in the Mortgage, in the Pledge Agreement and
in the Note. all of which have been duly authorized by all necessary and
proper corporate and other action; and no oonsent or approval of any person,
including, without limitation, stockholders and members of Borrower and any
public authority or regulatory body. which has not been obtained is required
as a condition to the validity or enforceability hereof or thereof.

4.3. Binding Agreement This Agreement has been duly and properly executed
by Borrower, constitutes the valid and legaRy binding obligation of Borrower
and is fully enforceable against Borrower in accordance with its teons, subject
only to laws affecting the tights of creditors generally. the exercise of Judicial
discretion in accordance with general principles of equity or because waivers
of statutory or common law rights or remedies may be limited.

4.4. No Conflicting Agreements. The execution, delivery of and performance by
Borrower of this Agreement, the Mortgage, the Pledge Agreement, the Note
and the Other Agreements and the transactions contefllllated hereby or
thereby, will not: (a) violate any provision of law, any order, rule or regulation
of any court or other agency of government, any award of any arbitrator, the
charter or by-laws 01 Borrower. or any indenture, contract, agreement.
mortgage, deed of trust or other instrument to which Borrower is a party or by
which it or any of its property is bound; or (b) be in confUct with, resutt in a
breach of or constitute (with due notice and/Ol' lapse of time) a default under,
any such award, indenture, contract, agreement, mortgage. deed of trust or
other instrument, or result in the creation or imposition of any Lien (other than
contemplated hereby) upon any of the property or assets of Borrower.

4.5. litigation. Except as previously disclosed to Lender in writing, there are no
judgments, claims, actions, suits or proceedings. including environmental
matters, pending or. to the knowledge of Borrower. threatened against or
affecting Borrower, any Subsidiary, or their properties, at law or in equity or
before or by any federal, state, municipal or other governmental department,
commission. board, bureau, agency or instrumentality, which may result in
any Material Adverse Change in the business, operations, prospects,
properties or assets or in the condition, financial or otherwise, of Borrower or
any Guarantor or SUbsidiary, and Borrower. any Guarantor and any
Subsidiary is not, to its knowledge. in default with respect to any judgment,
order, writ, injunction, decree, rule or regulation of any court or federal, state,
municipal or other governmental department, commission, board, bureau,
agency or instrumentality, domestic or foreign, Which would have a material
adverse effect on Borrower Or any Subsidiary.
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4.6. Financial Condition. The financial statements of Borrower and its
Subsidiaries as at the date set forth in Schedule 1 hereto, heretofore delivered
to the lender, are complete and correct, fairly present the financial condition
of Borrower and its Subsidiaries and have been prepared in accordance with
generally accepted accounting principles applied on a consistent basis. There
are no liabilities of Borrower or any Subsidiary, direct or indirect, fixed or
contingent, as of the date of such statements which are not reflected therein.
There has been no material adverse change in the financial condition or
operations of the Borrower from that set forth in said financial statements
except changes previously disclosed in writing to the Lender prior to the date
hereof.

4.7. Taxes. Except as previously disclosed to lender in writing Borrower and its
Subsidiaries have paid or caused to be paid all federal, state and local taxes
to the extent that such taxes have become due, unless the Borrower or a
Subsidiary is contesting in goOO faith any such tax. Borrower or its
Subsidiaries have filed Of caused to be med all federal, state and local tax
returns which are required to be filed by Borrower and any Subsidiary.

4.8. Title to Properties. Borrower and each Subsidiary has good and
marketable title to all of their real properties and owns all of their other
properties and assets free and clear of any liens, except (i) the lien of the
Mortgage and taxes or assessments not yet due; (ii) deposits or pledges to
secure payment of workmen's compensation, unemployment insurance, old
age pensions or other social security; (iii) Liens granted to lender under the
Prior loan Documents; and (iv) deposits or pledges to secure performance
of bids, tenders, contracts (other than contracts for the payment of
borrowed money), leases, public or statutory obligations, surety or appeal
bonds, Of other deposits or pledges for purposes of like general nature In
the ordinary course of business.

4.9. licenses and Permits. Borrower and its Subsidiaries have dUly obtained
and now hokls all licenses, permits, certifications, approvals and the like
necessary to own and operate its property and business that are required
by federal, state and local laws of the jurisdictions in which Borrower or any
Subsidiary conducts its business and each remains valid and in full force
and effect.

4.10. Subsidiaries. Borrower has no Subsidiaries other than those Subsidiaries
heretofore disclosed to the lender and set forth in Schedule 6, or hereafter
formed or acquired with the prior written consent of the lender.

4.11. Certain Indebtedness. There is no indebtedness of Borrower or any
Subsidiary owing to any employee, officer, stockholder or director of the board
of Borrower or any Subsidiary other than accrued salaries, commissions and
the like and any indebtedness subordinated to the Obligations pursuant
hereto.

4.12. Borrower Information. The chief place of business of the Borrower and the
office where Its records concerning accounts and contract rights are kept is
identified in Schedule 1 hereto. Borrower's organization number is
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Borrower's Federal Employer's Identification Number is
__.,----,----_. Borrower's true, complete and correct name and place of
organization is as set forth on the introductory paragraph hereto.

4.13. Required Approvals. No license, consent, permit or approval of any
governmental agency Of authority is required to enable the Borrower to enter
into this Agreement or to perform any of its obligations provided for herein
except as disclosed on SChedule 1 hereto and except with respect to
regulatory approvals which may be required in connection with the Lender's
enforcement of certain remedies hereunder.

4.14. ERISA. Each pension plan of Borrower and its Subsidiaries providing
benefits for employees of Borrower or such Subsidiary covered by Title IV
of the Employee Retirement Income Security Act of 1974, as amended, and
the regulations thereto ("ERISA·), is in compliance with ERISA In all
material respects, and no material liability to the Pension Benefrt Guaranty
Corporation (·PBGC·) or to a multiemployer plan has been, or is expected
by Borrower or its Subsidiaries to be, incurred by Borrower Of such
SUbsidiaries.

4.15. Disclosure. The Borrower has disclosed to the Lender all agreements,
instruments and corporate or other restrictions to whicll the Borrower or any
of the Subsidiaries is subject, and all other matters known to any of them,
that, individually or in the aggregate, could reasonably be expected to result
in a Material Adverse Effect. None of the reports, financial statements,
certificates or other information furnished by or on behalf of Borrower or
any SUbsidiary in connection with the negotiation of this Agreement or any
other Loan Document or delivered hereunder or thereunder (as modified Of
supplemented by other information so furnished) contains any material
misstatement of fact or omits to state any material fact necessary to make
the statements therein, in the light of the circumstances under which they
were made, not misleading, provided that, with respect to projected
financial information, the Borrower represents only that such infonnation
was prepared in gOOd faith based upon assumptions believed to be
reasonable at the time such projections were prepared and delivered to the
Lender.

4.16. Solvency. Immediately after the Closing and after giving effect to the
application of the proceeds of the initial Advance (a) the fair value of the
assets of Borrower will exceed its debts and liabilities, subordinated,
contingent or otherwise: (b) Borrower will be able to pay its debts and
liabilities, subordinated, contingent or otherwise, as such debts and
liabilities become absolute and matured; and (c) Borrower Will not have
unreasonably small capital with which to condUct the business in which it is
engaged as such business is now conducted and is proposed to be
conducted follOWing the Closing Date.

5. CONDITIONS OF LENDING. The lender shall have no obligation to make any
Advance to Borrower herelll1der unless, as of the date of Closing, each of the
following conditions precedent shan be satisfied as provided below:
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5.1. Legal Matters. All legal matters incident to the consummation of the
transactions hereby contemplated shall be satisfactory to counsel for the
Lender and to such local counsel as counsel for the Lender may retain.

5.2. Documents. There shall have been delivered to the Lender, fuUy completed
and dUly executed and notarized (when applicable), the following, satisfactory
to the Lender and its counsel: .

5.2.1. The documents listed in Schedules 7 attached hereto, signed, dated
and notarized, where applicable, and otherwise acceptable to Lender.

5.22. Borrower shall have delivered to Lender a true and correct copy 01
the fully executed listing agreement to list and sell the Boeing 727·30
referred to in Section 3.3.

5.3. Government Approvals. The Borrower shall have fumished to the Lender
true and correct copies of all certificates, authorizations and consents,
including without limitation the consents referred to in Section 4.14 hereof, if
any, necessary for the execution, delivery or performance by the Borrower of
this Agreement, the Note, the Pledge and the Mortgage.

5.4. . Representations. Warranties and Material Change. At Closing and at the
date of every subsequent Advance hereunder, all covenants, representations
and warranties set forth in this Agreement shalt be true and correct on and as
01 such time with the same effect as though such covenants, representations
and warranties had been made on and as of such date; no Event a Default
specified in Section 8 and no event YItlich, with the lapse of time or the notice
and lapse of time specified in Section 8 would become such an Event of
Default, shall have occurred and be continuing or will have occurred after
giving effect to the Advance on the books of the Borrower; there shall have
occurred no Material Adverse Change in the business or condition, financial
or otherwise, of the Borrower; and nothing shall have occurred which in the
opinion of the Lender materially and adversely affects the Borrower's ability to
meet its obligations hereunder.

5.5. Special Conditions. At Closing and at the time of every subsequent
Advance hereunder, the Lender and its counsel shall be fully satisfied that the
Borrower has complied and will continue to comply with any special conditions
identified in Schedule 1 hereto.

5.6. Requisitions. The Borrower will request all Advances on the form attached
hereto as Schedule 8.

6. AFFIRMATIVE COVENANTS

6.1. Prior Loan Documents. It is understood and agreed that with respect to the
Prior Loan Documents, the Borrower shall be required, after the date hereof,
to meet reporting and financial covenants as set forth in this Agreement
rather than those set forth in the Prior Loan Documents. In the event of any
conflict between any reporting and financial covenant set forth in a Prior Loan
Document and any reporting and finanoial covenant in this Agreement, the
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requirements as set forth in this Agreement shall apply. Nothing in this
section shall, however, eliminate or modify any special condition, special
affirmative covenant or special negative covenant, if any, unless specifically
agreed to in writing by Lender. For purposes of the foregoing, this Agreement
shall be deemed to be an amendment to all Prior Loan Documents and to all
line of credit agreements, letter of credit reimbursement agreements, and
other loan or credit agreements entered into between Lender and the
Borrower prior to the date hereof.

6.2. Membership. Remain, or an affiliate thereof will remain, a member in good
standing of the Lender.

6.3. Financial Statements and Other Information. Furnish to the Lender: (a)
financial statements as required hereunder and by the Mortgage; (b) such
other information, reports or statements concerning the operations, business
affairs and/or financial condition of Borrower as the Lender may reasonably
request from time to time; and (c) promptly upon their becoming available
infonnation, in form and substance satisfactory to Lender, evidence of any
and all changes or modifICation or licenses, permits, certifICations, approvals
and the like necessary for Borrower to own or operate its business or a
substantial part of its business.

6.4. Financial Covenants. Borrower shall meet, at the levels set forth in
Schedule 4, attached hereto, the Financial Covenants for each or
Borrower's fiscal quarters from the Closing date until December 1, 2001.
Schedule 4 sets forth the (i) minimum TIER, Debt Service and FIXed
Charge Coverage Ratios and, (ii) the maximum Leverage Ratio, and (iii) the
minimum EBITDA and (iv) the maximum Capital Expenditure amounts.
Lender shall have the right to adjust the Financial Covenants to take effect
after December 1, 2001 subsequent to Lender's review of Borrower's
consolidated and consolidating audited financial statements.

6.5. Annual Report. On or before October 1, 2001, and thereafter within 120
days after the end of each of its fiscal years Borrower shall provide to
Lender, the Borrower's audited consolidated and consolidating balance
sheet and related statements of operations, stockholders' equity and cash
flows as of the end of, and for, such year setting forth in each case in
comparative form the figures for the previous fiscal year, all reported on by
independent public accountants of recognized national standing (without a
"going concem" or like qualification or exception and without any

. qualification or exception as to the scope of such audit) to the effect that
such consolidated financial statements present fairly in all material respects
the financial condition and results of operations of the Borrower and its
consolidated Subsidiaries on a consolidated basis in accordance with
GAAP consistently applied. Additionally, with the annual. At the same
time, Borrower shall submit to Lender its annual operating and capital
expenditure budgets and an updated 5 year financial forecast.

6.6. Quarterly ReP9rts. The Borrower shall provide to Lender, within 45 days
after the end of each of its fiscal quarters, (I) the Borrower's consolidated
and consolidating balance sheet, (ii) related statements of operations,
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stockholders' equity and cash flows, (iii) statistical reports detailing
population, hOmes passed, subscribers, penetration and churn for each
Subsidiary and (iv) updated annual operating and capital expenditure
budgets. Said reports shall be as of the end of, and for, such ftscal quarter
and the then elapsed portion of the fiscal year, setting forth in each case in
comparative form the figures for the corresponding period or periods of (or,
in the case of the balance sheet, as of the end of) the previous fiscal year
and previous fiscal quarter, all certified by its general manager of
operations as presenting fairly in all material respects the financial condition
and results of operations of the Borrower and its consolidated Subsidiaries
on a consolidated basis in accordance with GMP consistently applied.

6.7. Certificate of Compliance. Each time quarterly or annual financial
statements are delivered to Lender under Sections 6.5 and 6.6 hereof, and
at such other times as Lender shall reasonably request, the Borrower shall
submit a Certificate of Compliance signed by the Chief Executive Officer or
the Chief Financial Officer of Borrower in the form attached hereto as
Schedule 7.

6.8. Miscellaneous Reports. In addition to the foregoing, Borrower shall submit to
Lender other documents and reports Lender may reasonably request from
time to time.

6.9. Use of Proceeds. Use all Advances made hereunder and under the Note
only for the purpose identified in Schedule 1 hereto and for no other
purpose whatsoever without the prior written consent of the Lender.

6.10. Special Affirmative Covenants. During the term hereof, Lender and its
counsel shall be fully satisfied that the Borrower has complied and will
continue to comply with any special affirmative covenants identified in
Schedule 1 hereto.

6.11. AFTER Acquired REAL Property. Within ten (10) days of the Borrower or
any Subsidiary acquiring any real property, the Borrower shall cause the
Mortgage to be duly recorded as a first mortgage on all real property and
the Mortgage or other appropriate documentation shall have been duly
filed, recorded or indexed as a security interest in personal property
wherever the Lender shall have reasonably requested, all in accordance
with applicable law, and the Borrower shall have caused satisfactory
evidence thereof to be furnished to the Lender.

7. NEGATIVE COVENANTS.

7.1. Notice. Borrower covenants and agrees with the Lender that Borrower will
not, directly or indirectly, without giving written notice to the Lender thirty
(30) days prior to the effective date of any change:

7.1.1. Change of Location of Place of Business or Chief Executive Office.
Change the location of Borrower's place of business or, if more than
one, its chief executive office.
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7.1.2. Change of Name. Change the name of Borrower.

7.1.3. Change of Mailing Address. Change the mailing address of Borrower.

7.1.4. Change of Organizational Identification Number. Change its
organizational identification number if it has one.

7.2. Consent. Borrower covenants and agrees with the Lender that Borrower,
and its Subsidiaries, will not, directly or indirectly, without the prior written
consent of the Lender do any of the following.

7.2.1. Alter or permit alteration of control of the Borrower or any Subsidiary
(control shall be as defined by regulations for telephone companies
issued by the Federal Communications Commission).

7.2.2. Form or acquire any Subsidiaries.

7.2.3. Borrow money on a secured basis from any other lender, or incur any
additional secured indebtedness, or enter into any Leases.

7.2.4. Borrow money on an unsecured basis from any other lender, or incur
any additional unsecured indebtedness, or to pay other current
operating liabilities that arise in the ordinary course of business,
provided that, so long as the aggregate total of such debt does not
exceed two percent (2%) of Borrower's consolidated total assets,
except for unsecured trade debt, no consent shall be required.

7.2.5. Declare or pay any dividends or make any other distribution to its
members with respect to its ownership or membership interests; (ii)
purchase or redeem or retire any of its ownership or membership
interests; or (iii) pay any management fees or if already paying a
management fee, pay an increase in management fees, provided that,
any Subsidiary may pay a dividend or distribution to Borrower for the
purpose of funding debt service payments to Lender.

7.2.6. Permit any Subsidiary to enter into any agreement that would impair
said Subsidiary's ability to pay dividends or distributions to Borrower.

7.2.7. Permit, or permit any Subsidiary to allow any Lien on the Borrower's,
or any Subsidiary's assets except the Liens created by the Loan
Documents and Prior Loan Documents against the Collateral herein.

7.2.8. Alter in any material respect the character or conduct of the business
conducted by the Borrower and its Subsidiaries as of the Closing Date.

7.3. Limitations on Sales of Assets. Without the prior written consent 01 Lender,
Borrower shall not, and shall not permit any Subsidiary to sell, transfer,
lease or otherwise dispose of any asset, whether now owned or hereafter
acquired, including, but not limited to, owned Equity Interests, except (I) the
sale of inventory in the ordinary course of business, (ii) the sale of obsolete
assets no longer used or usable in the business of the Borrower or any of
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its Subsidiaries, and (iii) the sale or discount without recourse of accounts
re<;;eivable arising in the ordinary course of business in connection with the
compromise or collection thereof, provided that, Lender's consent shall not
be required lor sales 01 assets listed above wherein, (a) the aggregate 01 all
such asset sales of Borrower and its Subsidiaries shall have a cumulative
fair market value of less than 2% of Gross Plant, Property and Equipment
measured at the end of the prior fiscal year, and (b) if applicable, the Net
Cash Proceeds thereol are applied to the Loans in accordance with Se<;;tion
2.4.2 of this Agreement.

7.4. Special Negative Covenants. During the term hereof, Lender and its counsel
shall be lully satisfied that the Borrower has complied and will continue to
comply with any special negative covenants identified in Schedule 1 hereto.

7.5. Limitations on Loans. Investments and Other Obligations. Without the prior
written consent of Lender, the Borrower shall not, and shall not permit its
Subsidiaries, to, pursuant to a merger or otherwise. (i) purchase or make
any commitment to plKchase any Equity Interest, inclUding but not limited
to. any stock, bonds, options, warrants, notes, debentures or other
securities or obligations of or beneficial interest in, (ii) make any other
investment in, (iii) make, or permit to exist, any loan to, or (iv) guarantee,
assume. or otherwise become liable for any obligation of, any cocporation,
association, partnership, joint venture. trust, government or any agency or
department thereof, or any other entity, or person, of any kind except the
Permitted Investments.

8. EVENT OF DEFAULT. The occurrence of anyone or more of the following events
shall constitute an "Event of Default.

8.1. Representations and Warranties. Any representation or warranty made
herein, in any of the Loan Documents or Other Agreements or in any
statement, report, certificate. opinion, financial statement or other document
furnished or to be furnished in connection witt1 this Agreement, the Loan
Documents or the Other Agreements shall be false or misleading in any
material respect

8.2. Payment. Failure of Borrower to make any of the payment Obligations,
including, without limitation, any sum due the Lender under this Agreement.
the Note or any Note for any Prior Loan or any of the Other Agreements,
when and as the same shall become due, whether at the due date thereof. by
demand, by acceleration or otherwise.

8.3. Other Covenants. Failure of Borrower to observe or perform any warranty,
covenant or condition to be observed or performed by Borrower under this
Agreement or any of the Other Agreements.

8,4. Qarnorate Existence. The Borrower or any Subsidiary shall forfeit or
otherwise be deprived of its corporate charter, franchises, permits,
easements, consents or licenses required to carry on any material portion of
its business.
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8.5. Other Obligations. Default by the Borrower in the payment when due of any
money owed by the Borrower, whether principal, interest, premium or
otherwise, under any other agreement for borrowing money in an amount in
excess of five percent (5%) of total assets, whether or not such borrowing is
secured.

B.6. Bankruptcy. (i) A court shall enter a decree or order for relief with respect to
the Borrower, any Subsidiary or any Pledgor or Guarantor hereunder in an
inVoluntary case under any applicable bankruptcy, insolvency or other similar
law now or hereafter in effect, or appointing a receiver, liquidator, assignee.
custodian, trustee, sequestrator or similar official, or ordering the winding up
or liquidation of its affairs, and such decree or order shall remain unstayed
and in effect for a period of sixty (60) consecutive days, or (ii) the Borrower
any SUbsidiary or any Pledgor or Guarantor hereunder shall commence a
voluntary case under any applicable bankruptcy, insolvency or other similar
law now or hereafter in effect, or under any such law, or consent to the
appointment or taking of possession by a receiver, liquidator. assignee,
custodian or trustee. of a substantial part of its property. or make any general
assignment for the benefit of creditors.

8.7. Dissolution or Liquidation. (i) Other than as provided in Section 8.6 above, the
dissolution or liqUidation of the Borrower any Subsidiary or any Pledgor or
Guarantor hereunder, or (ii) failure by the Borrower any Subsidiary or any
Pledgor or Guarantor hereunder promptly to forestall or remove any
execution, garnishment or attachment of such consequence as will impair its
ability to continue its business or fulfill its obligations and such execution.
garnishment or attachment shall not be vacated within sixty (60) days.

8.8. Final Judgment. A final non-appealable judgment in excess of $100,000 shall
be entered against the Borrower and shall remain unsatisfied or without a stay
for a period of sixty (60) days.

9. RIGHTS AND REMEDIES

9.1. Rights and Remedies of the Lender. Upon the occurrence of an Event of
Default, the Lender may, sltJject to ~) thirty (30) days prior written notice to
Borrower dUring which time Borrower shall have the opportunity to cure
said Event of Default. except with respect to Events of Default pursuant to
Sections 8.1, 8.2, 8.6(ii) and 8.7(i) above which shall require no notice or
demand and shall have no period to cure; provided. however, that Borrower
shall not be entitled to any separate notice and opportunity to cure any
Event of Default which specifies its own cure period, as for example, the
Event of Default specified in Section 8.8; and (ii) compliance, if required,
with the rules and regUlations of the FCC and any state public service or
utilities commission having jurisdiction;

9.1.1. Exercise in any jurisdiction in which enforcement hereof is sought, the
following rights and remedies, in addition to all rights and remedies
available to the Lender under applicable law, all such rights and remedies
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being cumulative and enforceable allematively. successively or
concurrently;

9.1.2. Declare all unpaid principal, all accrued and unpaid interest thereon, and
all other Obligations outstanding on the Note, and any Note under any
Prior Loan, to be immediately due and payable and the same shall
thereupon become immediately due and payable without presentment,
demand, protest or notice of any kind, all of whiCh are hereby expressly
waived.

9.1.3. Institute any proceeding or proceedings to enforce the Obligations owed
to, or any Liens in favor of the Lender under the Loan or any Prior Loan.

9.1.4. Pursue all rights and remedies available to the Lender that are
contemplated by the Mortgage in the manner, upon the conditions, and
with the effect provided in the Mortgage, including but not limited to a suit
for specific performance, injunctive relief or damages.

9.1.5. Pursue any other rights and remeenes available to the Lender at law or in
equity, including any remedies available to Lender directly against any
Guarantor or Pledgor.

9.2. Cumulative Nature of Remedies. Nothing herein shall limit the right of the
Lender, subject to notice and right to cure provisions contained herein, to
pursue all rights and remedies available to a creditor following the occurrence
of an Event of Default subject to compliance, if required, with the rules and
regulations of the FCC and any state public service or utilities commission
having jurisdiction. Each right, power and remedy of 100 Lender in this
Agreement and/or the Other Agreements shall be cumulative and concurrent,
and recourse to one or more rights or remedies shall not constitute a waiver
or any other right, power or remedy.

9.3. Costs and Expenses. Borrower agrees to pay and to be liable for any and all
reasonable expenses, including attorneys' fees and court costs, incurred by
the Lender in exercising or enforcing any of its rights hereunder or undef the
Other Agreements, together with interest thereon at the rate and determined
in the maMer provided in the Mortgage. SUbject to the Mortgage and
applicable law, the Lender may apply all Collateral and proceeds of all
Collateral to the Obligations in any manner which the Lender, in its sole
discretion, deems appropriate, and Borrower will continue to be liable for any
defICiency.

9.4. Late Payment Charges. If payment of any principal and/or interest due under
the terms of the Note is not received at the office of the Lender in Hemdon,
Virginia, or as the Lender may otherwise designate to the Borrower, within
such time period as the Lender may prescribe from time to time in its policies
in connection with any late payment charges (such unpaid amount of principal
ancVor interest being herein called the 'delinquent amount' and the period
beginning alter such due date until payment of the delinquent amount being
herein called the 'late-payment period"), lhe Borrower will pay to the Lender,
in addition to all other amounts due under the terms of the Note, the
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Mortgage, the Pledge and this Agreement, any late-payment charge as may
be fixed by the Lender from time to time, on the delinquent amount for the
late-payment period.

9.5. Lender's Setoff. The Lender shall have the right, in addition to all other rights
and remedies available to it, to setoff and to recover against any or all of the
Obligations due to Lender, any monies now and hereafter owing to Borrower
by the Lender. Borrower waives all rights of setoff, deduction, recoupment or
counterclaim.

10. MISCELLANEOUS

10.1. Performance for Borrower. Borrower agrees and hereby authorizes that the
Lender may. in its sole discretion, but the Lender shall not be obligated to,
advance funds on behalf of Borrower without prior notice to Borrower, In order
to Insure Borrower's compliance with any material covenant, warranty,
representation or agreement of Borrower made in or pursuant to this
Agreement or any 0( the Other Agreements, to preserve or protect any right or
interest of the Lender in the Coflateral or under or pursuant to this Agreement
or any of the Other Agreements, including without limitation, the payment of
any insurance premiums or taxes and the satisfaction or discharge of any
judgment or any Lien upon the Collateral or other property or assets of
Borrower; provided, however, that the making of any such advance by the
Lender shall not constitute a waiver by the Lender of any Event of Default with
respect to which such advance is made nor relieve Borrower 0( any such
Event or Default. Borrower shall pay to the Lender upon demand an such
advances made by the Lender with interest thereon at the rate and
determined in the manner provided in the Note. All such advances shall be
deemed to be included in the Obligations and secured by the security interest
granted the Lender hereunder to the extent permitted by law.

10.2. Expenses and Filing Fees. Whether or not any of the transactions
contemplated hereby shan be consummated, Borrower agrees to pay to the
Lender at Closing or within 10 days of receipt of notice from Lender,
whichever is earlier, all expenses of the Lender in connection with the filing or
recordation or filing of all financing statements and instruments as may be
required by the Lender at the time of, or subsequent to, the execution of this
Agreement, including, without limitation, all documentary stamps, recordation
and transfer taxes and other costs and taxes incident to recordation of any
document or instrument in connection herewith. Borrower agrees to save
harmless and indemnify the Lender from and against any liabUity resulting
from the faUure to pay any required documentary stamps, recordation and
transfer taxes, recording costs, or any other expenses incurred by the Lender
in connection with this Agreement. The provisions of this Subsection 10.02
shall survive the execution and delivery of this Agreement and the payment of
all other Obligations.

10.3. Waivers by Borrower. Borrower hereby waives, to the extent the same may
be waived under applicable law: (a) in the event the Lender seeks to
repossess any or all of the Collateral by judicial proceedings, any bond(s) or
demand(s} for possession which otherwise may be necessary or required; (b)
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presentment, demand for payment, protest and notice of non-payment and an
exemptions; and (0) substitution, impairment, exchange or release of any
collateral security for any of the Obligations. Borrower agrees that the Lender
may exercise any or all of its rights and/or remedies hereunder and under the
Other Agreements without resorting to and without regard to security or
sources of liability with respect to any of the Obligations.

10.4. Waivers by the Lender. Neither any failure nor any delay on the part of the
Lender in exercising any right, power or remedy hereunder or ooder any of
the Other Agreements shall operate as a waiver thereof, nor shall a single or
partial exercise thereof preclude any other or further exercise thereof or the
exercise of any other right, power or remedy.

10.5. lender's Records. Every statement of account or reconciliation rendered by
the lender to Borrower with respect to any of the Obligations shall be
presumed conclusively to be correct and shall constitute an account stated
between the Lender and Borrower unless, within ten (10) Business Days after
such statement or reconciliation shall have been mailed, postage prepaid, to
Borrower, the Lender shall receive written notice of specific objection thereto.

10.6. Modifications. No modifICation or waiver of any provision of this Agreement,
the Note or any of the Other Agreements, and no consent to any departure by
Borrower therefrom shall in any event be effecti~ unless the same shall be in
writing, and then such waiver or consent shaH be effective only in the specific
instance and for the purpose for which given. No notice to or demand upon
Borrower in any case shall entitle Borrower to any other or further notice or
demand in the same, similar or other circumstances.

10.7. Notices. All notices, requests and other communications provided for herein
including, without limitation, any modifications of, or waivers, requests or
consents under, this Agreement shall be given or made in writing (including,
without limitation, by telecopy) and delivered to the intended recipient at the
•Address for Notices· specified below; or, as to any party, at such other
address as shall be designated by such party in a notice to each other party.
Except as otherwise provided in this Agreement, all such communications
shall be deemed to have been dUly given when personally delivered or, in the
case of a telecopied or mailed notice, upon receipt, in each case given or
addressed as provided for herein. The Address for Notices of the respective
parties are as foltows:

LENDER:
Rural Telephone Finance Cooperative
Woodland Pari<
2201 Cooperative Way
Herndon, Virginia 20171-3025
Attention: Chief Executive Officer
Fax: 703-709-6780

BORROWER:
The address set forth in Schedule 1 hereto

RTFClOANAG
VI802·Z·9015 (VAUGHAF)
19573-2

DcHCC Dcp Ex 0046/31



10.8. Governing Law; Submission to Jurisdiction; Waiver of JUry Trial. THE
PERFORMANCE AND CONSTRUCTION OF THIS AGREEMENT AND THE
NOTE SHAll BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE
WITH, THE LAWS OF THE COMMONWEALTH OF VIRGINIA.
BORROWER HEREBY SUBMITS TO THE NONEXClUSIVE
JURISDICTION OF THE UNITED STATES COURTS LOCATED IN
VIRGINIA AND OF ANY STATE COURT SO LOCATED FOR PURPOSES
OF All lEGAL PROCEEDINGS ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY,
BORROWER IRREVOCABLY WAIVES, TO THE FUllEST EXTENT
PERMITIED BY APPLICABLE LAW, ANY OBJECTION THAT IT MAY NOW
OR HEREAFTER HAVE TO THE ESTABLISHING OF THE VENUE OF ANY
SUCH PROCEEDING BROUGHT IN SUCH A COURT AND ANY CLAIM
THAT ANY SUCH PROCEEDING HAS BEEN BROUGHT IN AN
INCONVENIENT FORUM. EACH OF THE BORROWER AND THE
LENDER HEREBY IRREVOCABLY WAIVES, TO THE FULLEST EXTENT
PERMITIED BY APPLICABlE LAW, ANY AND All RIGHT TO TRIAL BY
JURY IN ANY lEGAL PROCEEDING ARISING OUT OF OR RElATING TO
THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.

10.9. Holiday Payments. If any payment to be made by the Borrower hereunder
shall become due on a day which is not a Business Day, such payment shall
be made on the next suoceeding Business Day and such extension of time
shall be included in computing any interest in respect of such payment.

10.10. Consent to Patronage Capital Distributions. The Borrower hereby consents
that the amount of any distributions with respect to Borrower's patronage
which are made in written notices of allocation (as defined in Section 1388
of the Internal Revenue Code of 1986, as amended ("Code") Including any
other comparable successor provision) and which are received from lender
will be taken into account by Borrower at their stated dollar amounts in the
manner provided in Section 1385(a) of the Code in the taxable year in
which such written notices of allocation are received.

10.11. Right to Inspect. The Borrower shall permit representatives of the lender
at any time during normal business hours to inspect and make abstracts
from the books and records pertaining to the Collateral, and permit
representatives of the lender to be present at Borrower's place of business
to receive copies of all communications and remittances relating to the
Collateral, all in such manner as the lender may reasonably require.

10.12. Survival and Successors and Assigns. All covenants, agreements,
representations and warranties made herein and in the Other Agreements
Shall survive Closing and the execution and delivery to the lender of the
Note, and shall continue in full force and effect until all of the Obligations
have been paid in full. Whenever in this Agreement any of the parties
hereto is referred to, such reference shall be deemed to include the
successors and assigns of such party. All covenants, agreements,
representations and warranties by or on behalf of Borrower which are
contained in this Agreement and the Other Agreements shall inure to the
benefit of the successors and assigns of the lender.

RTFClOANAG
VI802·Z-9015 (VAUGHAF)
19573-2
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10.13. Assignment. The Lender may assign its rights and obligations under this
Agreement and the Other Agreements without the consent of the Borrower;
provided, however, that no such assignment shall result in terms or
conditions less favorable to Borrower. The Borrower may not assign any of
its rights of obligations under this Agreement or the Other Agreements
without the prior written consent of the Lender.

10.14. Severability. If any term, provision or condition, or any part thereof, of this
Agreement or any of the Other Agreements shall for any reason be found or
held invalid or unenforceable by any court or govemmental agency of
competent jurisdiction, such invalidity or unenforceability shall not affect the
remainder of such term, provision or condition nor any other term, provision
or condition, and this Agreement, the Note, and the Other Agreements shall
survive and be construed as if such invalid or unenforceable term, provision
or condition had not been contained therein.

10.15. Counterparts. This Agreement may be executed in any number of
counterparts and by different parties hereto on separate counterparts, each
of which, when so executed and delivered, shall be an original, but all such
counter-parts shall together constitute one and the same instrument.

10.16. Headings and Use of Terms. The headings and SUb-headings contained in
1his Agreement are intended to be used for convenience only and do not
constitute part of this Agreement. The use of any gender or the neuter
herein shan also refer to the other gender or the neuter and the use of the
plural shall also reler to the singular, and vice versa.

10.17. Further Assurances. The Borrower Will, upon demand 01 the Lender, make,
execute, acknowledge and deliver all such further and supplemental
indentures of mortgage, deeds of trust, mortgages, financing statements,
continuation statements, security agreements and/or any other instruments
and conveyances as may be reasonably requested by the Lender to
effectuate the intention of this Agreement and to provide for the securing
and payment of the principal of and interest on the Note according to the
terms thereof.

10.18. Lender's Approval. Wherever prior written approval of Lender is reqUired
under the terms and conditions of this Agreement, Lender hereby agrees to
not unreasonably withhold said approval.

10.19. Merger and Integration. This Agreement and the attached exhibits and
matters incorporated by reference contain the entire agreement of the
parties hereto with respect to the matters covered and the transactions
contemplated hereby, and no other agreement, statement or promise made
by any party hereto, or by any employee, officer, agent or attorney of any
party hereto, which is not contained herein, shall be valid or binding.

IN WITNESS WHEREOF, the parties hereto have executed or caused to be executed this
Agreement under seal as of the date first above written.

RTFCLOANAG
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BORROWER:

INNOVATIVE COMMUNICATION CORPORATION

By: __~~ _

Name: _

Trtle: _

(SEAL)

Attest: _
Secretary

LENDER:

RURAL TELEPHONE FINANCE COOPERATIVE

By: _
Assistant Secretary-Treasurer

(SEAL)

Attest:------------
Assistant Secretary-Treasurer

RTFCLOANAG
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Frank E. Vaughan M,ay20,2005
Washington, DC

Page I,

- - - - - - - - - - - - - - - - - - - X

EXHIBIT

··
Civil\Adti6n

· 2004-~V-U154

CERTlFI I
19 __.:::.E:.--_

Plaintiff,

Washington, D.C.

Friday, May 20, 2005

Deposition of FRANK E. VAUGHAN, a 30(b) (6)

witness herein, called for examination by counsel for

Defendant in the above-entitled matter, pursuant to

notice, the witness being duly sworn by MARY GRACE

CASTLEBERRY, a Notary Public in and for the District

of Columbia, taken at the offices of Orrick,

Herrington & Sutcliffe, 3050 K Street,'N.W.,

Washington, D.C., at 9:20a.m., Friday, May 20, 2005,

and the proceedings being taken down by Stenotype by

MARY GRACE CASTLEBERRY, RPR, and transcribed under

her direction.

v.

INNOVATIVE COMMUNICATION CORPOAATIONi

Defendant.

IN THE UNITED STATES DISTRICT COURT

OF THE VIRGIN. ISLANDS

DIVISION OF ST. THOMAS AND ST. JOHN

- - - - - - - - - - - - - - - - - X

RURAL TELEPHONE; FINANCE COOPERATIVE,

1

2

3

4'

5

6

7

8

9

10

,11

;: 12
l

13

14

15

16

17

18

19

20

21

22

23

'24

J!fw {25
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Frank E. Vaughan
Washington, DC

May 20, 2005

see any other

e page that has one-line

to me why the signature

and all the other pages

footers?

Can

No.

It could have been prepared by somebody

don't know. There are nuances to iManage

I just -- I don't know and footers is one of

I don't know.

Q. Isn't it true, sir, that the set of --

when the set of loan documents was sent to

Mr. Prosser on August 23rd by Federal Express, that

all of the pages of the loan agreement that were sent

to him 1n that package had one-line footers?

A. I don't know.

Q. And isn't it true that when you received

the documents back from Mr. Prosser on or before

August 27th, all of the loan agreement pages that you

A.

Q.

page has

have

Q. Well, look at the page immediately

preceding the signature page.

footer, right?

A. Yes.

Q. Can you explain to me

through the entire document.

pages other

footers?

17

18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9

10

11

12

13

...
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Frank E. Vaughan
Washington, DC

May 20, 2005

a

changed

thing?

a document

HIRSH: Objection.

WITNESS: I don't think so because

n agreement, the fax marks are consistent

the top of the prior page and other fax marks.

don't think that's true. I think that's

this

Q. Well, is it correct that at some point

after you received the loan documents back from

Mr. Prosser, you substituted the signature

he had signed into an entirely differentdocu

A. No, I wouldn't have substituted

document that was different, no.

that he hadn't seen, that there were e

that I hadn't agreed with

No, absolutely not.

Q. The actual physical tiocument, the actual

physical paper that Mr. er sent back to you, the

signature page from it, that loan agreement that

he sent back to you, taken off of the pages that

he had signed, the cument that he had signed, and

attached to an rely different set of pages called

loan

Page 182

received back from Mr. Prosser had one-line footers,

isn't that correct?

A. I don't know.

1

2

3

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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May 20, 2005

..

I don't

mischaracterizes his

I verify

to -- you're

to pleadings and

said he would have to look

hour.

. RUSKIN:

o provided copies of the loan agreement

drafted and filed the complaint?

Washington, DC

BY MR. RUSKIN:

MR. HIRSH: He

I did.

Q. Where did you get those copies of the loan

Q.

to

THE WITNESS:

MR. HIRSH:

referring to documents

motions that

at.

Q. So in fact, those copies of the loan

agreement that are attached to the complaint,

amended complaint and the motion for summary

judgment, contain pages that were swapped 0 you

after Mr. Prosser .signed i t,_ isn't that

MR. HIRSH: He already like

to look at those exhibits.

Is it your testimony that you personally

swapped out pages of the loan agreement after

Mr. Prosser signed it?

A. Yes, with his lawyer's consentw

understand the

1

2

3

4

5

6

7

8

9

1'0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Frank E. Vaughan
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Frank E. Vaughan
Washington, DC

May 20, 2005

about this

, can you absolutely

in front of him, when he

the loan agreement, the version

to him contained the schedule 6?

I have told you

swapped out. Pages were swapped out.

would be yes or no, sir?

the question if you would like to hear

Yes.

As you sit here

Your answer is no?

No.

We Dave talked all

Q.

A.

Q.

A~

A.

swear that

A. Go ahead.
.
sit here and tell me thatQ. Can you today

each and every word on the physical loan document

that Mr. Prosser signed is identical to the words in

the loan documents, the four versions of the loan

they

that pages

Q.

20

21

22

23

24

4

19

5 relationship bQtween RTFC a

6 companies, where we things post-clo~ing,

13

14

15

16

17 documents that Mr. Siegfried asked you about? That's

18 a yes or no question, sir.

7

8

9

10

11
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Robert Parrett
Washington, DC

IN THE UNITED STATES DISTRICT COURT

OF THE VIRGIN ISLANDS

DIVISION OF ST. THOMAS AND ST. JOHN

- - - - - - - - - - - - - - - - - X

RURAL TELEPHONE FINANCE COOPERATIVE,

Plaintiff,

May26,200S

Page 1

v.

INNOVATIVE COMMUNICATION CORPORATION,

Defendant.

- - - - - - - - - - - - - - - - - - - X

Civil Action

2004-cv-0154

Washington, D.C.

Thursday, May 26, 2005

Deposition of ROBERT A. PARRETT, a

30(b) (6) witness herein, called for examination by

counsel for Defendant in the above-entitled matter,

pursuant to notice, the witness being duly sworn by

MARY GRACE CASTLEBERRY, a Notary Public in and for

the District of Columbia, taken at the offices of

Orrick, Herrington & Sutcliffe, 3050 K Street, N.W.,

Washington, D.C., at 2:00 p.m., Thursday, May 26,

2005, and the proceedings being taken down by

Stenotype by MARY GRACE CASTLEBERRY, RPR, and

transcribed under her direction.

CERTIFIED COpy

1111 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO



Robert Parrett May 26, 2005
Washington, DC

Cooperative Finance Corporation.

Q. Who actually pays you?

A. CFC, which is the acronym we use for that

organization.

Q. When did you start working for them?

A. October of 1991.

Q. And when you came ln October of 1991, what

was your job?

A. I was a records administrator.

Q. And what does a records administrator do

PRO C E E DIN G S

andcounsel for Defendant,

by the Notary Public, was

as follows:

ROBERT

Robert Anthony Parrett.

Mr. Parrett, where do you reside?

In Arlington, Virginia.

And where are you employed?

At the National Rural Utilities

Can you state your name for the record,

EXAMINATION BY COUNSEL FOR DEFENDANT

BY MR. HOLT:

Q.

A.

Q.

A.

Q.

please?

A.

was called as a

having been

Whereupon,

1

2

3

4

5

6

7
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23

24
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Robert Parrett
Washington, DC

May 26, 2005

r------------------------------.".--,J
Page 6

1

2

3

4

5

6

at the CFC?

A. Assists with the implementation of the

corporate records policies. That would be filing of

documents, sending of documents off-site, assistance

with the record retention process, which would be

discarding outdated documents.

25 as a legal assistant, did you have any invo1vemen

RTFC and, if I

I was

1996, have you worked

files or just

time, did you start then working

All right. And when you started wo

At

Q.

Q.

responsible for working with CFC and RTF

By volume, most of those were CFC documents.

may clarify, as a records administrat

directly with

A. Yes.

Q. And since

with CFC files as well as

exclusively on RTFC?

A. Not exclusively.

14

15

16

17

18

19

20

21

22

23

24

Q. And did there come a time that you were

8 primarily to the RTFC files?

9 A. Not as a records administrator.

10 All right. Tell me, then, what did you do

11 after the records administrator?

12 A. March of 1996, I transferred to the

13 as a legal assistant.

1111 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO

Washington, DC 200(



Robert Parrett
Washington, DC

May 26, 2005_

a list of the

identify which

n sheet is what? This is

for the borrower?

you talked about earlier today?

correct.

I take it you weren't at the board meeting

23rd when this loan was approved?

A. I don't recall if I attended that meeting.

A.

Q.

Q. The

Q. Do you recall having any involvement with

the documents after that meeting took place as far as

putting them together and sending them out?

A. No, I don't recall.

Q. Do you know what was sent out to -- let me

rephrase it. Do you have any personal knowledge as

to exactly the contents of what was sent to

Mr. Prosser on August 23rd after the board meeting?

A. I don't remember what was sent out.

And the documents sent out, would they be

in one binder or wou sets of documents?

the instruction

thickness of the package that she sent out on

Thursday?

A. I don't recall the Slze

The instruction sheet should give

contents and from there,

documents were sent out.

15

16

17

18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9
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11

12
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Robert Parrett May 26, 2005
Washington, DC

our

one who

Q. You yourself don't have any specific

recollection of exactly what was sent to Mr. Prosser

after the August 23rd board meeting?

A. That's correct.

Q. Now, Ms. Reed was asked during her

deposition, did you keep an exact photocopy of the

loan agreement prior to sending it to Mr. Prosser,

and she replied: "No, I didn't." Do you know if

anyone kept an exact photocopy of the loan agreement

sent to Mr. Prosser?

A. I don't recall.

(Exhibit No. 226 was

y that, since I mentioned I

whether or not I was the

sent them out, that it is

practice, unless we had agreed to send

a later date. But I, again, don't have

a specific recollection.

Q. When the documents went out to

Mr. Prosser, there was supposed to

the complete loan package

that correct?

A. I should

11

12

~13

14

15

16

17

18

19

20

21

1

2

3

4

5

6

7

8

9

1

marked for identification.)23

24

25 Q. Showing you Exhibit Nu is an

1111 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO

Washington, DC 21



Robert Parrett
Washington, DC

May 26, 2005

in that

Q. Do you recall the package coming back from

Mr. Prosser?

A. No, I don't specifically remember that.

Q. Do you recall whether or not you were the

one who received the package back from Mr. Prosser?

A. No, I don't remember.

Q. And do you recall ever looking at the loan

documents that Mr. Prosser returned?

A. Yes. But I don't recall the specific time

frame when I reviewed those.

Q. Do you recall whether or not you would

have reviewed them on August 27th, 28th, 29th?

A. I don't recall the time frame.

Q. Are you aware of the

sender of this, Larry Zawal' ,was having on Monday

with a gentleman

A. No, I remember being privy to that

meeting.

Q. this time period, were you aware of

constraints regarding trying to get the

back from Mr. Prosser?

A. I don't recall that.

or not.

out any new documents to Kevin Rames?

A. I don't remember if

13

14

15

16

17

18

19

20

21

22

23

24

25

1

2

3

4

5

6

7

8

9
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11
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Robert Parrett
Washington, DC

May 26, 2005

Page 43

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Would it have been before or after the

loan was funded?

A. I don't recall whether or not I saw them.

I don't recall when I first saw them and I don't

recall when the loan was funded.

Q. Looking at Exhibit 2005, can you tell me

whether or not that was the actual loan agreement

that Mr. Prosser signed and returned on August 27th,

2001?

A. Mr. Prosser's signature appears to be on

the signature page of the loan agreement dated August

27,2001.

Q. But having made that observation, can you

tell me whether or not the document that's attached,

that is marked as Exhibit 2005, whether or not that

was the actual document sent let me rephrase that.

Could you tell me whether or not Exhibit 2005 were

the actual physical documents sent to Mr. Prosser and

signed and returned by him?

A. This exhibit appears to be a photocopy.

Q. Let me rephrase it. Can you tell me

whether or not Exhibit 2005 is a photocopy of the

exact documents that were sent to Mr. Prosser in Palm

Beach, if you know?

A. I'm sorry, I don't know. I don't actually

IIII 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO

Washington, DC 200'



Robert Parrett
Washington, DC

May 26, 2005

Page 44

1 recall whether or not I was the one who assisted ln

2 the packaging of the documents and sending them out

3 so I just don't remember whether or not I was the one

who handled this at that time.

Q. Looking at the signature page with

Prosser's signature on it, do you see the footer

7 the bottom, 19573-2?

8 Yes.

9 What does that footer tell you?

10 A. That's the designation assigned by the

11 document gement system and the number 2 indicates

12 this is a version.

13 Q. this 1S changed, there will be a

14 3 or 4 or 5 after of a 2?

15 A. Yes. if a new version is

16 saved.

17 Q. Okay. And at the preceding page,

18 do you see that?

19 A. Yes.

20 Q. Do you see on Do you

21 see that notation there?

22 A. In the footer, yes.

23 Q. Do you know what that means?

24 A. Yes. It refers to RTFC being

25 to be doing the lending. LOANAG is an abbreviatia

1111 14th Street, NW Suite 400 Alderson Reporting Company
1-800-FOR-DEPO

Washington, DC 20()(



Robert Parrett
Washington, DC

May 26, 2005

1 A. I don't recall being notified of any

2 corrections to the list.

3 MR. SIEGFRIED: Thank you.

4 further questions.

5 FURTHER EXAMINATION FOR DEFENDANT

6 BY MR. HOLT:

7 Q. Do you

8 schedule 6 signing it?

9 A.

10 Q. know if schedule 6 was actually in

11 the sent to Mr. Prosser?

12 I don't know.

13 MR. HOLT: No other questions.

FURTHER EXAMINATION BY COUNSEL FOR PLAINTIFF

BY MR. SIEGFRIED:

16 Q. You were not the person responsible for

17 sending the documents to ICC, correct?

18 A. I do not remember whether or not I did

19 that. As I mentioned, we had a new legal assistant

20 and I don't recall what the division of labor was so

21 I do not recall specifically sending documents to

22 Mr. Prosser.

2 MR. HOLT: No other questions.

24 Ju on the record because I know we

25 don't have legal assistants. requested some

1111 14th Street, NW Suite 400 Alderson Reporting Company
I-Soo-FOR-DEPO

Washington, DC 200<
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D8c~29-2005 06:28 From-DISTRICT COURT OF THE Vl 13407741293 T-014 P.001/003 F-021
I

NOT FOR PUBLICATION

~N THE OISTR~CT COURT OF THE VIRG~N ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

)

RURAL TELEPHONE FINANCE COOPERATIVE, )
)

Plaintiff, )
)
)

v. }
)

INNOVATIVE COMMON~CATION CORPORATION. )
)

Defendant. )

----------------- }

ORDER

I

I

Civil No. 2004-154 I

Before the Court is plaintiff Rural Telephone Finance

Cooperative's ("RTFC") Motion for Partial Summary Judgment.

Summary judgment is appropriate if "the pleadings,

I
I
'.
I,

I
1 '

depositions, answers to interrogatories, and admissions on file,

together with the affidavits, if any, show that there is no

genuine issue as to any material fact and that the moving party
I

is entitled to a judgmem: as a matter of law." Fed. R. Civ. P.

56(c); see also Hersh v. Allen Products Co., 789 F.2d 230, 232

(3d Cir. 1986). "tA]t the summary judgment stage the jUdge'S:
I
1

function is not himself to weigh the evidence and determine the

truth of the matter but to determine whether there is a genuine
, I

I

issue for trial." Anderson v. Liberty Lobby, Inc" 477 U.S. 242,

249 (1986).
, .,
1

EXHIBIT

F



Dec-29-2005 06:28 From-DISTRICT COURT OF THE VI 13407741293 T-014 P.002/003 F-021

RTFC v. ICC
Civil No. 2004-154
Order
page 2

The movant has the initial burden of showing there

"genuine issues of material fact," but once this burden

I
are no;

is metl it

~

shifts to the non-moving party to establish specific facts

showing there is a genuine issue for trial. Gans v. Mundy, 76:2

F.2d 338, 342 (3rd Cir. 1985). " [T] here is no issue for triall

unless there is sufficient evidence favoring the non-moving pa~ty
,

for a jury to return a verdict for that party." Anderson, 477 !

U.S. at 249. In making this determination, this Court draws ~ll
I
I

reasonable inferences in favor of the non-moving party. See Bq.

of Educ. v. Earls, 536 U.S. 822, 850 (2002).'

The Court finds that there are genuine issues of material

facts in this matter and that RTFC has failed to meet its

burden. 2 Accordingly, the premises considered, it is hereby

1 In addition to the requirements set forth in Federal Rule
of Civil Procedure 56 and the relevant case law, movants must;
also comply with Local Rule 56.1: :

Each dispositive motion shall be accompanied by a notice!of
motion, brief, affidavits and/or other supporting I

documentation, including a statement of the material facts
about which the movant contends there is no genuine issu~,

with specific references to parts of the record relied on to
support the motion and each paragraph of the statement o~

material facts. I

,
2 For example, each of RTFC's claims is dependant on the:

existence of a specific loan document, which outlines the
obligations of ICC as a borrower and what constitutes a defauit.
While the loan transaction is not in dispute, the parties dispute
the very document that RTFC claims reduced the loan transactiop
and ICC's obligation to a writing. .



Dec-29-2005 06:29 From-DISTRICT COURT OF THE V1 13407741293 T-014 P.003/003 F-021

1 '

RTFC v. ICC
civil No. 2004-154
order
Page 3

: .
ORDERED that RTFC's motion for partial summary judgment ~~

DENIED.

Dated: December 29, 2005
I.

CURTIS V. GOMEZ
District Judge

ATTEST:

WILFREDa F. MORALES
Clerk of the Court

By:~t:--.~L.,",/
~ Deputy ~erk

Copy: VHon. Geoffrey W. Barnard
...... paryl Dodson, Esq. - Via Fax: 777-5498
tl"Joel Holt, Esq .• Via Fax:773-8677
/Lydia Trotman
'/Carol C. Jackson
:/'Olga Schneider

Kendra Nielsam

, .

, .

I;

,
I.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

RURAL TELEPHONE FINANCE COOPERATIVE,
2201 Cooperative Way
Herndon, Virginia 20171-3025

Plaintiff,

vs.

INNOVATIVE COMMUNICATION
CORPORATION,
Bjerget House
55-58 Hill Street
St. Croix, U.S. Virgin Islands

Defendant.

COMPLAINT

)
)
)
)

~ Civ. Action No. M If( Vb.3.3(tM#3R~
)
)
)
)
)
)
)
)

Plaintiff Rural Telephone Finance Cooperative ("RTFC" or "Lender"), by its

counsel, hereby states its Complaint against defendant Innovative Communication Corporation

("ICC" or "Borrower") to recover sums due and owing under loan agreements and related

documents and for declaratory relief pursuant to 28 U.S.c. § 2201-02 as follows:

THE PARTIES

1. PlaintiffRTFC is a cooperative, nonprofit, membership corporation organized

under the laws of the State of South Dakota with its principal place of business in Herndon,

Virginia.

2. Defendant ("ICC") is a corporation organized under the laws of the United States

Virgin Islands with its principal place of business in Sunny Isle, St. Croix, United States Virgin

Islands.
EXHIBIT
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JURISDICTION AND VENUE

3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 as RTFC

and ICC are of diverse citizenship and the amount in controversy exceeds $75,000.00, exclusive

of interest and costs, and pursuant to 28 U.S.C. § 2201 as the relief sought is, in part, a

declaratory judgment declaring the rights of the parties.

4. In the contract at issue here, ICC, as the Borrower, agreed as follows:

Borrower submits to the nonexclusive jurisdiction of the United
States courts located in Virginia ... for purpose of all legal
proceedings arising out of or relating to this Agreement or the
transactions contemplated hereby. Borrower irrevocably waives,
to the fullest extent permitted by applicable law, any objection that
it may now or hereafter have to the establishing of venue of any
such proceeding brought in such a court and any claim that any
such proceeding has been brought in an inconvenient fomm.

5. Accordingly, this Court has personal jurisdiction over ICC because ICC

contractually agreed to submit to jurisdiction in this judicial district. In addition, this Court has

personal jurisdiction over ICC because the claims arise from ICC's transaction of business in this

Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(l); and the claims arise from ICC's

contracting in this Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(2).

6. Venue is appropriate in this Court pursuant to 28 U.S.C. § 1391 (a)(2) and because

the ICC has expressly agreed to venue in this Court. Venue is appropriate in this Division

pursuant to Local Rule 3(c).

FACTUAL BACKGROUND

7. RTFC was incorporated as a cooperative, nonprofit, membership corporation in

1987 and is in the business of providing, securing and arranging financing for its rural
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telecommunications cooperative members and their affiliates. RTFC has over 500 rural

telecommunications cooperative members.

8. ICC conducts business primarily to acquire, construct, erect, improve, maintain

and operate the facilities for, and to engage in the business of furnishing telephone and other

communication services and facilities in and around the Caribbean, including in the United

States Virgin Islands.

9. ICC is the parent company of Virgin Islands Telephone Corporation ("Vitelco"), a

corporation organized under the laws of the United States Virgin Islands with its principal place

ofbusiness in Charlotte Amalie, St. Thomas, United States Virgin Islands.

10. Vitelco is the incumbent local exchange carrier in the United States Virgin Islands

and provides local fixed wireline telephone services there. Under the 1996 Telecommunications

Act, Vitelco qualifies as a rural telephone carrier.

II. Vitelco, as a member of the RTFC, and ICC, as Vitelco's parent, are eligible to

borrow money from RTFC and, since 1987, have borrowed money from RTFC.

12. Between 1987 and 2000, RTFC made 15 separate loans to ICC totaling in excess

of$500 million.

13. On August 27,2001, RTFC and ICC signed a loan agreement (the "Loan

Agreement"), a promissory note (the "Secured Promissory Note") and other related documents to

document a loan (the "Loan") from RTFC to ICC in the amount of$169,291,578. A copy ofthe

Loan Agreement is attached hereto as Exhibit A. At the time the Loan was made, ICC had 15

prior, outstanding loans with RTFC in the amount of approximately $507,417,573 (the "Prior

Loans"). ICC's outstanding indebtedness to RTFC exceeds $550 million.
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14. As security for the Prior Loans and as security under the Loan Agreement, RTFC

required, among other things, that ICC pledge all of the common stock and preferred stock of

ICC and its subsidiaries, including all of the common stock ofVitelco.

15. The Loan Agreement includes a number of agreements and covenants by ICC for

the economic protection ofRTFC and its secured interest in ICC's assets, including the Vitelco

common stock. This action arises as a result ofICC's failure to make a mandatory prepayment

pursuant to Section 2.4.2.1 of the Loan Agreement and as a result of a dispute between RTFC

and ICC as to whether ICC has breached the negative covenants contained in Sections 7.2.5 and

7.2.6 of the Loan Agreement.

16. RTFC seeks in this action a judgment against ICC in the amount of the mandatory

prepayment required by Section 2.4.2.1in the amount of$81,859,500, together with interest,

costs and attorneys' fees. RTFC also seeks a declaration (a) that ICC has breached its

contractual obligations pursuant to Sections 7.2.5, and/or 7.2.6; (b) that those provisions are valid

and enforceable; (c) that those breaches are Events of Default under the Loan Agreement and (d)

that RTFC, as a result of the Events of Default, is entitled to exercise its rights and remedies

under the Loan Agreement and related documents, if the breaches are not cured by ICC within

thirty days of notice of the Event of Default

CAUSES OF ACTION

Count 1 - RTFC's Claim for Payment Pursuant to
Section 2.4.2.1 ofthe Loan Agreement

17. Paragraphs 1 through 16 are incorporated herein by reference as if restated here in

full.
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18. Section 2.4.2 of the Loan Agreement requires ICC, as the Borrower, to make

mandatory prepayments of the loan when ICC or its subsidiaries receives funds from certain

financing activities, specifically:

2.4. Prepayment. Borrower may make voluntary prepayment
and must make mandatory prepayments according to the terms and
conditions set forth herein.

* * *
2.4.2. Mandatory Prepayments.

2.4.2.1. In the event that, and on each occasion on
which, any Net Cash Proceeds are received by or on behalf
of the Borrower or any Subsidiary, the Borrower shall,
within three Business Days after such Net Cash Proceeds
are received, prepay the Loans in an aggregate amount
equal to such Net Cash Proceeds.

19. Section 1 of the Loan Agreement, "Construction and Definitions of Terms,"

defines "Net Cash Proceeds" as follows:

"Net Cash Proceeds" means, as applicable... (b) with respect to
any offering of capital stock or issuance of debt, the gross cash
proceeds received by the Borrower, or any of its Subsidiaries,
therefrom less all reasonable legal, underwriting and other fees and
expenses actually incurred in connection therewith.

20. Vitelco is a "Subsidiary" ofICC under the construction and definitions ofterms in

the Loan Agreement.

21. During February 2004, Vitelco sold 85,000 shares of preferred stock (the

"Preferred Stock"), with a par value of$I,OOO, for net proceeds of$81,859,500. The allegations

contained in the Complaint concerning Vitelco's sale ofPreferred Stock are pleaded upon

information and beliefbased upon the disclosures in the audited Consolidated Financial

Statements for the years ended December 31, 2003 and 2002 of Innovative Communication

Corporation and Subsidiaries (the "ICC 2003 Financial Statements").
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22. RTFC first leamed of the Preferred Stock sale by Vitelco in late April 2004 when

it received a copy of the ICC 2003 Financial Statements.

23. Pursuant to Section 1 ofthe Loan Agreement, the sum of $81 ,859,500 constitutes

"Net Cash Proceeds."

24. Pursuant to Section 2.4.2.1, ICC was obligated to make a mandatory prepayment

to RTFC within three business days ofthe completion of the offering of Preferred Stock by

Vitelco in an amount equal to the aggregate amount of the Net Proceeds received by Vitelco,

namely, $81,859,500. The offering was completed more than three months ago, but ICC, despite

demand, has not made the mandatory prepayment required by Section 2.4.2.1 of the Loan

Agreement.

25. Section 9.3 of the Loan Agreement provides as follows:

9.3 Costs and Expenses. Borrower agrees to pay and to be
liable for any and all reasonable expenses, including attorneys'
fees and court costs, incurred by the Lender in exercising or
enforcing any of its rights hereunder or under the Other
Agreements, together with interest thereon at the rate and
determined in the manner provided in the Mortgage....

26. Accordingly, RTFC seeks a judgment against ICC for $81,859,500, plus interest

thereon and RTFC's attorneys' fees, costs and expenses pursuant to Section 9.3 of the Loan

Agreement.

Count 2 - RTFC's Claim for a Declaratory Judgment
Concerning Sections 7.2.5 and 7.2.6 ofthe Loan Agreement

27. Paragraphs I through 26 are incorporated herein by reference as if restated here in

full.
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28. Section 7.2 of the Loan Agreement contains certain negative covenants imposed

upon ICC, specifically:

7. NEGATIVE COVENANTS

* * *
7.2. Consent. Borrower covenants and agrees with the Lender
that Borrower, and its Subsidiaries, will not, directly or indirectly,
without the prior written consent of the Lender do any of the
following....

* * *
7.2.5. Declare or pay any dividends or make any other
distribution to its members with respect to its ownership or
membership interests; (ii) purchase or redeem or retire any
of its ownership or membership interests....

7.2.6. Permit any Subsidiary to enter into any agreement
that would impair said Subsidiary's ability to pay dividends
or distributions to Borrower.

29. The Loan Agreement defines certain events as "Event[s] of Default." Section 8.3

of the Loan Agreement provides that a breach by ICC of any of its covenants in the Loan

Agreement is an Event of Default, specifically:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an "Event of
Default".

* * *
8.3. Other Covenants. Failure of Borrower to observe or
perform any warranty, covenant or condition to be
observed or performed by Borrower under this Agreement
or any of the Other Agreements....

30. Upon the occurrence of an Event of Default, the Loan Agreement and the related

documents, including but not limited to Section 9 ofthe Loan Agreement, provide RTFC certain

rights and remedies. Those rights and remedies include, but are not limited to, declaring that all

unpaid principal, all accrued and unpaid interest thereon and any other obligations under the
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Loan and the Prior Loans are immediately due and payable, refusing to advance further funds to

ICC and exercising its rights and remedies with respect to the collateral.

31. With respect to Events of Default under Section 8.3, RTFC's exercise of its rights

and remedies is subject to "thirty (30) days prior written notice to the Borrower during which

time the Borrower shall have the opportunity to cure said Event of Default...."

32. Upon information and belief based on the ICC 2003 Financial Statements,

Vitelco's Preferred Stock receive an annual dividend (cumulative) of 10 percent computed based

upon the par value (which is $1,000 per share), payable quarterly in arrears.

33. To the extent that ICC, without RTFC's consent, permits its Subsidiary, Vitelco,

to declare or pay any dividends with respect to the Preferred Stock, ICC has breached the

negative covenant contained in Section 7.2.5. Ifnot cured within thirty days of notice of the

breach, that breach will be an Event of Default under Section 8.3.

34. Even if Vitelco does not declare or pay dividends with respect to the Preferred

Stock, the issuance of the Preferred Stock still violates Section 7.2.6 of the Loan Agreement.

35. Upon information and belief based upon the ICC 2003 Financial Statements,

Vitelco may not pay dividends on its common shares (which are pledged as collateral by ICC to

RTFC) if the dividends to the Preferred Stock are in arrears (not declared and paid quarterly)

unless holders ofmore than two-thirds of the Preferred Stock approve such payments with

respect to the common stock. Thus, the holders of Vitelco's Preferred Stock have the right to

prevent the payment of dividends to ICC on Vitelco's common stock (if dividends on the

Preferred Stock have not been paid). Those common stock dividends are in turn an important

source offunds for ICC's payments of its obligations to RTFC.
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36. RTFC did not consent to ICC or its subsidiaries incurring dividend obligations to

other parties, did not consent to ICC or its subsidiaries impairing Vitelco's ability to pay

dividends to ICC with respect to the pledged cornmon stock, and did not consent to ICC's breach

ofthe negative covenants contained in Sections 7.2.5 and 7.2.6.

37. An actual controversy exists between RTFC and ICC relating to ICC's obligations

under Sections 7.2.5 and 7.2.6. RTFC contends that Sections 7.2.5 and 7.2.6 are valid and

enforceable, that ICC has breached its obligations under one or both of those sections; that ICC's

breach of the negative covenants in Section 7.2 is an Event of Default under Section 8.3; and that

RTFC is therefore entitled to exercise its rights and remedies under the Loan Agreement and

related documents, including, but not limited to, that RTFC may declare all unpaid principal, all

accrued and unpaid interest thereon and any other obligations under the Loan and the Prior

Loans to be immediately due and payable, may refuse to advance further funds to ICC and may

exercise its rights and remedies with respect to the collateral, if the breaches are not cured by

ICC within thirty days of notice of the Event of Default. Counsel for ICC has informed counsel

for RTFC that it contends that there has been no Event of Default.

38. Accordingly, RTFC seeks judgment declaring (a) that Sections 7.2.5 and 7.2.6 are

valid and enforceable; (b) that ICC has breached its negative covenants under either or both of

Sections 7.2.5 and 7.2.6; (c) that ICC's breach of one or both of these sections is an Event of

Default under Section 8.3; and (d) that RTFC is entitled to exercise its rights and remedies under

the Loan Agreement and related documents, including, but not limited to, that RTFC may

declare all unpaid principal, all accrued and unpaid interest thereon and any other obligations

under the Loan and the Prior Loans to be immediately due and payable, may refuse to advance
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further funds to ICC and may exercise its rights and remedies with respect to the collateral, if the

breaches are not cured by ICC within thirty days of notice of the Event of Default.

39. RTFC further seeks judgment against ICC for its attorneys' fees, costs and

expenses pursuant to Section 9.3 ofthe Loan Agreement.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff prays for judgment as follows:

(1) On the First Count of this Complaint, for judgment against ICC
for $81,859,500, plus interest thereon pursuant to Section 9.3 of
the Loan Agreement;

(2) On the Second Count of this Complaint, for judgment declaring
(a) that Sections 7.2.5 and 7.2.6 are valid and enforceable; (b) that
ICC has breached its negative covenants under either or both of
Sections 7.2.5 and 7.2.6; (c) that ICC's breach of one or both of
these sections is an Event of Default under Section 8.3; and (d) that
RTFC is entitled to exercise its rights and remedies under the Loan
Agreement and related documents, including, but not limited to,
that RTFC may declare all unpaid principal, all accrued and unpaid
interest thereon and any other obligations under the Loan and the
Prior Loans to be immediately due and payable, may refuse to
advance further funds to ICC and may exercise its rights and
remedies with respect to the collateral, if the breaches are not cured
by ICC within thirty days of notice of the Event of Default.
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(3) For judgment against ICC for reasonable costs, expenses and
attorney's fees pursuant to Section 9.3 of the Loan Agreement in
an amount to be determined at trial.

Respectfully submitted,

Rural Telephone Finance Cooperative

By Counsel

Lj<H,CPJAe (VSB #396604)
The ei & Priest LLP
701 Pennsylvania Avenue, N.W.
8th Floor
Washington, D.C. 20004-2608
(202) 508-4332

Of Counsel:

Michael Evan Jaffe
Thelen Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 508-4215

and

Jonathan D. Siegfried
Jonathan E. Polonsky
Noel Garcia
Thelen Reid & Priest LLP
875 Third Avenue
New York, NY 10022
(212) 603-2000
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SETTLEMENT AGREl!:MENT
:

'!'he undersigned parties, VlTELCP,' A~, ,ROrFC,. '.
VIT~LCOM and the Vlrqin Islands Public Sedices' ·tolimi~sion,

desiring to resolve and sett:le various pending ~ivL~_-aot.io';8,
. ""

administrative pt'OCeedings and appeals,. 6tip\11~te ,and "aqree
• r

as follows:

1. PATES .. " .~ . ".

a. VI.ftLCO agrees to reduce .rate~. :~C?r ;;:eva~t.ed locai· -. . .' .' ...... " . .-
service, retroactive to January: 1i,: _1988',' ·.and

, .

conseqaenUy to return to 'rat~~y~'x:s as' .pr~scr~d

below, $800,000.00 aSSOCia~~d' rl~'· i:h~' ~'~~ndar

, .... /

yea.r 1988. !'his

VXTEICO in 1988

$800,000.00', ,,111 be '~ked by. .."

into the ~ppropr~~te ·ll.abiUt.y

account: and will be amortbed to"'1nCOlQe 'over a
:,. '.

. J •. ,'. ,

three year period. .A negat.ive ~cliarge associated

with the ~ee year amortlzatiQ~·~f.·':·'·800.;~~·b.OO
...:' '. 0,_'" ',.. .

w111 be implelllent.ed as of J~uarY" i~ :·1:~.8?,. .' .. orbis
t. 0." .

H

.- '~ .' .
.. . -: :..

'. ..:, ";" ..':.~.' ,!\:f; ~

VI'lELCO will implement 'a . permane~,t', ,: ,~~se' :"r"-~E~X~HI!I!I,III!IBI!!!!'T~-Irl
."

reduction of $1.1 lIl111ion dollars ,.e~fec~ve.~~' I
1, 19S9. A one tbIe cre1ll.t, wih' i?e '9i.v~n for',.-. ..:

....~--_.

n~at1ve lnlr0harge will have ·..a~. '~':1.a·~: ,v:al':1e of
.. ", ..' .: ".~.. ' . ..

$267,000.00 anQ wil1 be priced' ~ut: :J)ase4 ·upon··
. .' .. 0: ,," ".. .'.:'.,. .r':a • •':.

average 1988 access lines t but·,a, :~e" ·~e: ·nr~t.. .

will be given fo~ the peri~d o~' Jan~~X; '1 ;',~ i9ir~ ;.~, to ',""
. _. _" I .:...., ... •• .' ... '•• '., _. . ,

the date rates are iIoplemented ;'through:: t:ltis :.','.. -.... '. .. ., "

.-.' -. :.: '.~... '

b.

• • I
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DcHCC Dcp Ex 0278/1



From: Nancy Clark 340-774-6543 To: Joel H. Ho~ Esq. Dale: 2/27/2006 Time: 11:41 :32 AM

AMI

Page 1 of 1

AMERICAN MEDIATION INSTITUTE
SPECIALISTS IN DISPUTE RESOLUTION

P.O. BOX 6832
ST. THOMAS, U.S. VIRGIN ISLANDS 00804

PHONE: (340) 777-9500
FAX: (340) 774-6543

VIA FACSIMILE ONLY
February 27, 2006

TO: Gregory H. Hodges, Esq.
Joel H. Holt, Esq.
Denise Francois, Esq.
Andrew L. Capdeville, Esq.

FM: Nancy Clark

RE: Anton Felton and June Felton v. Scott W. Elkins and Tammy Ton Elkins
Scott W. Elkins v. Marty Beechler, Islandia Real Estate, Inc.
Civil No. 2003/68

This will confirm that the mediation of the above matter on Tuesday,
February 28, 2006 at 11 :00 AM. with Andrew L. Capdeville, Esq. as the
Mediator is CANCELLED.

We will contact counsel re alternate availability during the week of March
20,2006.



• ' SETTLEMENT It.GREEJIlENT
'Page 13 of 20

convenience, t.o
..... . ,

relating to the appropriat~ unb~ndling of the

inside wire tariff.

J:'rEH.S RELATED '1'0 I)()CJ;E'l' 301

..

a.
.;I •••• ' •

'the Commi8.ion a~es "to approve the, :sale of
• a I • •

VITBLCO stock fx'oIa X'J."T ~ A'l'N .upon.· appJ:Opriate

stl.tisfaet:ioll of. the fOl,l~9' C0n41~~~S ~ch 't:he

part.!es a,r6! to unde~~e" ,~,•. ,~':,~~.....w..... ~ .
aqreea.ent rithin t:h1~ (30)" diys:: : "',; _.... ; '. "

. " ~ '"

1. VlftLCO's ~tee c?f ,"'4:4 '1ll1111.on. 'of debt
., a 0 , .....

fX'O* RffC by M'N shall ~ removed., ., , "

2. The ~ges m\d ~.' -lienS' C?n: ~'%'ELCO' B

property shall be used as colla~~~~1"-On1.y for'
, .

vrrBLCO's c1ireet debt and shaU 'not ~tee
. ,

• • 0' ..

$44.4 1I11Uon of debt taken on );)y A!rH. 'the.. .. ",

underlying docwllents .,';ball':· !.~', amended
• ..... ..' ": a .. :

accordlnqly~ Xt: is ~C#eed' 'that .nqt:hing.... '... ."... ..: . .'

eontd.ned herein shall preclUc:le' NJ.:N"~•.' ...... .. ... .'

or any other ATR subsidiarl~~'qr·:·.~nUat:e~.
• ' •• .',." a .. :.~.. J'o..... •

other than Yn'ELCX>, frena grant1~ ,1llO~&.ge. or.
• ..... i.. "

UCC lien. to lM'C to further" ~e~: the km
• ..' ... .. ~ a'" r.·. ".' ..".' ..

loan so long as the Meets to·~ 'IlIOrtga.9~ .~e. . .....
t:he bona. fide separa1;.e''p~,. 'of .:A'tN•. ' "

- ,': ..-' ~ ~... ,..".~. ~

VI'l'BLCOK, ot' lOUeb otlter Am 8ul?siclla.d~s OX".·
• • • • •• a 0 "

affiliates, aod do 'not represent" asse1:S. '.-o~ ..
VI'rELCO transferred to ~,: A'r.N' or 'C\l:ch' .

, ~

\
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" .

.,

other ATN subsidiaries or affiliates, without

the Co~ission's speoific approval.

3. 'l'he lo~n agreements and .financ1Dg dOCUJllents

between R"rFC, VI'lELCO and A'tN ahall be 8Jllended
s'

to reflect that eamin9.s ahd perforJaance tests

such as the 'riJlles tntoreat Earned Rat"io ('nER)

ahe! bebt Sexvice. CoVerave '-'eSt. ,(DSC) -with
, ~ ~

r'e9ard tc;' lO&JUJ ~de .to· VDBLCO will be .basct4

upon VI'l'SLCO'. eamiut- a.D4 VI't'BLCO f
• d~bt

alone and will no:t' UooJ:POrate the debt .

senlce related to t:he He... td.l11.on bon-owed

by A'tN. '!'he Collllll1ssion :reqognizes VJ:~LCO'8

R'l'FC debt and related lIOrt.gage and 10&n

agreelllent obUg-atlons aa valid and binding

obligAtions of vrJ.'BLCO and wW reCQ9nl:Eo the

clebt in future rate aftaJdD9' PrOqeedlng8 as a

."...11d ele1llent o~ o&Jllta1..

(. A'!'N, VIonLCO and~ ~resebt ~t ,presently

all VI'l'ELCO' s ba1,led and· OQuta'nes, n9' stock' is. .
pledged to k'l'FC .s collateral 'for Am' S l?M~

RTFC aqre.es 1:mlt should cldault in that loan.... . ...
occur resulting in seizure of or 'foreclosure

upon that Vl'l'EJ£O stocK, p,ny proposed sa.l~ of

such stock shall f1r&t be' sQbad.t.ted to the

COUmlisaion for approval before conSUll1lliation'

Vblch approval 8b411 not be unreasonably..
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. . . S£1:'TLEMf:NT AGREEMENT
. Page 15 of 20

withheld if

....

the

, .'
, .

.'
riot

adveraely affect VI1i~t8 .operatioRI= or. "."

rate.. Provided this conditiQn liS-'Ill": it is
,

understood and aqreed tha~ in the event of an
~, ......

ATN loan defaul't RTFC may foteclose. its· i.len
.. .. ". .

or pledlJe upon VI'l'ELCO' s1:OCk•..~ ~ !fx.nLCO
.. .."0 ." ,

agree 1:bat. if Ln the flttus:e· anyn~ stock
. .' ~ ........ ..

is to be used as col1:~te~], oz· :"~itr.for'. .': ..." -... . .
any deb1: or obliqation, tlle ~. ~erta)"W. .... .. ..
hereinabove <;Jiven by', Rfit:. nil be requued. ......

"

f'roa the prospective crfJdi.tor. pz:1.or to

creat.1nc1 or iaposing a~y 'lien or ··pl.edge of

VrrELOO stock.
!' •

.- ,
•

5. Vl'rELCO~. investment in the Sobo~1.J1a.ted

capiQl Certificates (sec,: abhl.1 ',be. );edaced

~ $10.( aillion to $6.0 mill1on;-. '.' .." .. ' .....
6. VIDLCO JllQst demonstra~e' to ~. 'sati~faction

of the CoJIl1lis5ion t1la~' ·.it . has 'a~~~~' an
• : °0

':'::., ....".'. •

equit.y ratio of fifteen· "~~t' .U:sti .. by .
. ..... ' .. ~.:.... .r..,.'.

December 31, 1'88 and tWen~ five ...·(~SU ~.
. . . ,'.: . .

December 31, 1989. 'the aea~t' of· the

equ1ty ratio will be detexJ!.in~· .l,i.'~:.~ :
pJ:'Oportion of e<JUity .in vrrtt.eq,·s ·ca~~~:r."

: .... . ....
structure after reflec~inq. the.' a.pprot'~1a~ .

dividends pay;ment, if any, £or
. . ..

operations for the year 1988 and: U89~ .:In .. .. ....
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'0.,,' ' ....1I:.r'$C,... 4 "''''K&&lV..H't'
Rage 16"ot' 20

~ ".... • .•• ° 0 •••• ", ,
'II.". ... ,;••

, , ., ,

oi
addition, VlTELCOt So books lI\\1st reflect. t.he

appropriate treatment for sllch items as the

. "reg-ulatory a.sset" as aCiJreed to' in this

st.ipulation alS well .. the reduction in the

sec.
7. VI'l'JU,CO and M11 agne that tra.n~fer ·ot

ownership of a ~lative 51\ or qreater share

of A"l'N sto€:k £J:oa tbe ~t O'omeXG "~4 no~

take place vU:boat the CoIllaissiol1' s prj,ot.'
, .

......-

8.

approval. For l'Ux-poses ot this paragrapb, _'

series of transfers of shares to, the 'same or
directly affiliated persons ~r entities shall

be considered 01' a amulative bas.:l.s, ~ if

the total interest 80 transferred equals oJ:

exceeds 51\, Co'JIlllhdoQ aptJroval shul be

req;uired.

VInLCO and M'N a~e' t:ha.t. anr . additional

financing ~i ..e, any fimlncin9 not .nov. in place

and disclosed to the CClIDdsdon) Undertaken by

A'm shall in no way requlr~ VI'.l'ELCO tQ

9\1uant.ee or collateralbe such fi;nanc~ or

any part thereof, and aba'll in no way 'mpact

on VITELCO's' access to 'financial aarkeu,. '

oW'

'Without the C01IIdsaiQn's prior approVal. Any

such purported guarantee or colll1teraUzation'

shall be vold.
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~. 9. V1~ELCO and ATN

. 'J'" .\•. '"
agree Ulat. VI'l'ELCO . shaH

81l\Ploy for at least. .blo ,(2) " 'years., as

Executive Vice

Affairs, an individual \ol'it:h at lean five is)

.'

b.

..
years experience as vice. presid~nt~ ~presid~nt

.Oll: c:hlet executive of .a re~lat.~i E.e:~~phC)n~
. . '.. ..

ut1.1ity not hla~le~ than' 'vn'Rl<CO. :SUch
""" ... ~.' ,'''."

lIl4ivl4ul -should be' .p~ided'~t:b. 'nor:mal'. . .. :: ....... .. ' .
lati~de of an of~lc8r.~e8pOa~tbi.:(or·the ~~y. ~... ..
to daly affairs of .~tJing . the' ~,bl~PhoDe..........
utl1it.y's regulatorY": '·rights . :. and.. . ..
responsibilities •

Providing that vnELCO, AttN, Rrre.~.Vi~ axe
, .

in compliance w1t:h the teJ:1U of 1:h1a sUPUJation,

i:he C01lGi..ion 8.91=ees that a1.vi~.W '~~ Vx'rSLCO. .
to A".t'N will be pemi1:ted 1n ,amou.n~•.,~~ to

8athfy A'f'N'. debt: eervic:e: ~~~'b ~. ·.Il'rFC•
• : f. '. • I,. .••• '.

'this is not a quarantee that rates rill bo fixed to
• '0': '.~': • ' 0 • .

assure COTeJ."agef only that suob .'p..yp;1.l~ .~ ~.
• • t. • .... ' .....

1IUlde if funds are available at~r ~.~~8~~c~Oai,'of ,

VI\'ELCOta responsibilities as a' public 'ut1.HtY-!·~
.. • • ..... I ~ .-.

as prescribed herein. : ' , " .:: .
" .

... ,- . . .. . .
and would dis~fle' of ~et~ .

.. . . .' "-

all related civil !,ctions,and314, and 316,

~i$ se~tl~nt 6ttpercedes

301,

SET'rLEMEN'l' OF OV'tSv.NDING PROCEEDINGS•8.

including' all outstanding ordera· te}.ated:.tQ 1:hose. .... ,- . . .
. . /
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shall be returned to ATN.~nd.~~~l 'noi .beco~

a part of the public re<?Qn'l. :If' ihe Wlt.ters·

do affect VXTELCO they .shall,. be : r~fe~red to

the COllllll1s&10ft. .' '.

4.

s.

" , "

A copy of VITELCO.' s annl1al audit ··~eport., n~

1.05& than proaptly after it.·1&"·· formally. . .
received by vrrBLCO' s ..~g_pt.~:. "' _. . . ."" '. - ... ' '" ..
A copy of YrrtLCO annua'l -:repOrt' iJiforUtion. _.: ~. ,.. '.; ..: .
presenUd to the extent:'-av~iable -in ~e,.... -
foxmat that was prev'1ously Compiled for the....
COIIlpany's form H. This'1PforiaaUon should be

"

-.

.".'
6.

provided t.ogether with the c01Ilpany's abnual

audlt report. .. '

A mon~y S1llZIIaUY of all payments ..de by

VXOJ:ELCO t.o any

or interest.

receipts frOlll

listed.

aff1liat~d ~any... individual·0 ..
In addtU,on, aU :··.ln~ and

affiliat~~'" ~t:~e·st~. ~~O~{d be. . .' .'.. '.

o : t .
..• ,~

DATElh~ I i, 1989

# 1989DATEDt

.... ~ ..

• I
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

RURAL TELEPHONE FINANCE COOPERATIVE,
2201 Cooperative Way
Herndon, Virginia 20171-3025

Plaintiff,

vs.

INNOVATIVE COMMUNICATION
CORPORATION,
Bjerget House
56-58 HiD Street
P.O. Box 1730
Christiansted, SL Croix,
U.S. Virgin Islands 00821-1730

Defendant

)
)
)
)
)
) Clv. Action No.l:04CV633
) (CMHlBRP)
)
)
")
)
)
)
)
)
)
)
)

AMENDED COMPLAINT

PlaintiffRural Telephone Finance Cooperative ("RTFC" or "Lender"), by its

counsel, hereby states its Amended Complaint against defendant Innovative Communication

Corporation ("ICC" or "Borrower") to recover sums due and owing under loan agreements and

related documents and for declaratory reliefpursuant to 28 U.S.C. § 2201-02 as follows:

THE PARTIES

I. PlaintiffRTFC is a cooperative, nonprofit, membership corporation organized

under the laws of the State ofSouth Dakota with its principal place ofbusiness in Herndon,

Virginia.

EXHIBIT
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2. Defendant ICC is a corporation organized under the laws of the United States

Virgin Islands with its principal place ofbusiness in Sunny Isle, St. Croix, United States Virgin

Islands.

JURISDICTION AND VENUE

3. The Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332 as RTFC

and ICC are ofdiverse citizenship and the amount in controversy exceeds $75,000.00, exclusive

of interest and costs, and pursuant to 28 U.S.C. § 2201 as the relief sought is, in part, a.
declaratory judgment declaring the rights of the parties.

4. In the contnlct at issue here, ICC, as Borrower, agreed as follows:

[ICC] hereby submits to the nonexclusive jurisdiction of the
United States courts located in Virginia ... for purpose ofall legal
proceedings arising out ofor relating to this Agreement or the
transactions contemplated hereby. [ICC] irrevocably waives, to
the fullest extent permitted by applicable law, any objection that it
may now or hereafter have to the establishing of venue of any such
proceeding brought in such a court and any claim that any such
proceeding has been brought in an inconvenient forum.

5. Accordingly, this Court has personal jurisdiction over ICC because ICC

contractually agreed to submit to jurisdiction in this judicial district. In addition, this Court has

personal jurisdiction over ICC because the claims arise from ICC's transaction ofbusiness in this

Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(I), and the claims arise from ICC's

contracting in this Commonwealth, Va. Code Ann. § 8.01-328.1 (A)(2).

6. Venue is appropriate in this Court pursuant to 28 U.S.C. § 1391(a)(2) and because

ICC has expressly agreed to venue in this Court. Venue is appropriate in this Division pursuant

to Local Rule 3(c).
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THE LOAN DOCUMENTS

7. RTFC was incorporated as a cooperative, nonprofit, membership corporation in

1987 and is in the business ofproviding, securing and arranging financing for its rural

telecommunications members and their affiliates. RTFC has over 500 rural telecommunications

members.

8. ICC conducts business primarily to acquire, construct, erect, improve, maintain

and operate the facilities for, and to engage in the b~iness of furnishing telephone and other
rl .

communication services and facilities in and around the Caribbean, including the United States

Virgin Islands.

9. ICC is the parent company of Virgin Islands Telephone Corporation ("Vitelco"), a

corporation organized under the laws of the United States Virgin Islands with its principal place

ofbusiness in Charlotte Amalie, St. Thomas, United States Virgin Islands.

10. Vitelco is the incumbent local exchange carrier in the United States Virgin Islands

and provides local fixed wireline telephone services there. Under the 1996 Telecommunications

Act, Vitelco qualifies as a rural telephone carrier.

11. Vitelco, as a member ofRTFC, and ICC, as Vitelco's parent, are eligible to

borrow money from RTFC and, since 1987, have borrowed money from RTFC.

12. Between 1987 and 2000, RTFC made 15 separate loans to ICC totaling in excess

of$500 million.

13. On August 27,2001, RTFC and ICC signed a loan agreement, as amended by that

certain First Amendment to Loan Agreement dated April 4, 2003 (the "Loan Agreement"), a

promissory note (the "Secured Promissory Note") and other related documents to document a

loan (the "Loan") from RTFC to ICC in the amount of$169,291,578. A copy of the Loan
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Agreement is attached hereto as Exhibit A. At the time the Loan was made, ICC had 15 prior,

outstanding loans with RTFC in the amount ofapproximately $507,417,573 (the "Prior Loans').

Pursuant to the tenns and conditions of Section 9.1 of the Loan Agreement, RTFC may, upon the

occurrence of an Event ofDefault under the Loan Agreement, declare all unpaid principal, all

accrued and unpaid interest, and all other obligations outstanding on the Loan and Prior Loans

due and payable. ICC's outstanding principal indebtedness to RTFC under the Loan and Prior

Loans presently exceeds $550 million.

THE DEFAULTS

A. ICC Is In Default Oflts Obligation To
Make A Mandatory Prepayment To RTFC

14. Section 2.4.2 of the Loan Agreement requires ICC, as Borrower, to make

Mandatory Prepayments, as defined in the Loan Agreement, when ICC or its subsidiaries

receives funds from certain financing activities. Specifically, Section 2.4.2 of the Loan

Agreement provides, in relevant part:

2.4. Prepayment. [ICC] may make voluntary prepayments and
must make mandatory prepayments according to the terms and
conditions set forth herein.

* * *
2.4.2. Mandatory Prepayments.

2.4.2.1. In the event that, and on each occasion on which,
any Net Cash Proceeds are received by or on behalf of
[ICC] or any Subsidiary, [ICC] shall, within three Business
Days after such Net Cash Proceeds are received, prepay the
Loans in an aggregate amount equal to such Net Cash
Proceeds.

15. Section 1 of the Loan Agreement, "Construction and Definition ofTenns,"

defines "Net Cash Proceeds" as follows:
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"Net Cash Proceeds" means, as applicable... (b) with respect to
any offering of capital stock or issuance ofdebt, the gross cash
proceeds received by [ICC], or any of its Subsidiaries, therefrom
less all reasonable legal, underwriting and other fees and expenses
actually incurred in connection therewith.

16. Vitelco is a "Subsidiary" oflCC under the construction and definition ofterms

contained in Section I of the Loan Agreement.

17. During February 2004, Vitelco issued and sold 85,000 shares ofpreferred stock

(the "Vitelco Preferred Stock"), with a par value of$I,OOO, for net proceeds of$81,859,500.

The aIl~gations contained herein concerning Vite1~o's sale of Vitelco Preferred Stock are

pleaded upon information and beIiefbased upon the disclosures in the audited Consolidated

Financial Statements for the years ended December 31,2003 and 2002 of Innovative

Communication Corporation and Subsidiaries (the "ICC 2003 Financial Statements").

18. RTFC first learned of the Vitelco Preferred Stock sale in late April 2004, when it

received a copy of the ICC 2003 Financial Statements.

19. Pursuant to Section 2.4.2.1 ofthe Loan Agreement, ICC was obligated to make a

Mandatory Prepayment to RTFC within three business days of the completion of the offering of

the Vitelco Preferred Stock in an aggregate amount equal to the Net Cash Proceeds received by

Vitelco, namely, $81,859,500. ICC failed to make such Mandatory Prepayment.

20. Section 8.2 ofthe Loan Agreement provides in relevant part:

8. EVENT OF DEFAULT. The occurrence of anyone or
more of the following events shall constitute an "Event of
Default."

* * *
8.2. Payment. Failure of [ICC] to make any of the
payment Obligations, including, without limitation, any
sum due [RTFC] under this Agreement, the Note or any
Note for any Prior Loan or any ofthe Othcr Agreements,
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when and as the same shall become due, whether at the due
date thereof, by demand, by acceleration or otherwise.

21. Accordingly, ICC's breach ofSection 2.4.2.1 of the Loan Agreement by failing to

make the Mandatory Prepayment constitutes an Event ofDefault under Section 8.2 ofthe Loan

Agreement.

B. ICC Is In Default OfIts Obligation Not To Issue Or SeD
Preferred Stock Without The Prior Written Consent OfRTFC

22. Section 2 ofthe Second Amended and Restated Master "A" Pledge and Security

Agreement dated August 27, 200) bQtween ICC and RTFC (the ''Master A Pledge") prohibits

ICC from, directly or indirectly, issuing any stock of any of its direct or indirect Subsidiaries,

without RTFC's prior written consent. A copy of the Master A Pledge is attached hereto as

Exhibit B.

23. Section 2 of the Master A Pledge states specifically, in relevant part:

SECTION 2. The Pledge and Security Interest. '" [ICC]
covenants and agrees with [RTFC] that [ICC] will not, directly or
indirectly, without prior written consent of [RTFC], transfer, issue
or sell any of the Collateral or stock of [ICC], or any direct or
indirect subsidiary, or enter into any agreement which may result
in the transfer, issuance or sale of any of the Collateral or stock of
[ICC], or of its direct or indirect subsidiaries, whether common or
preferred, including but not limited to those partnership and equity
interests of identified in Schedule A and Schedule B attached
hereto.

24. Vitelco is one of the entities listed on Schedule A to the Master A Pledge.

25. Vitelco's issuance of the Vitelco Preferred Stock, as set forth in Paragraph 17

supra, without the prior written consent ofRTFC, constitutes a breach ofSection 2 of the Master

A Pledge.
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26. Section 8.3 ofthe Loan Agreement provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an "Event of
Default."

'" '" '"
8.3. Other Covenants. Failure of [ICC] to observe or
perform any warranty, covenant or condition to be
observed or performed by [ICC] under this Agreement or
any of the Other Agreements.

27. The Master A Pledge is included in the definition of"Other Agreements" under

the construction and definition of terms' contained in Section I of the Loan Agreement.

28. By letter dated July 19, 2004, RTFC provided written notice to ICC that the

issuance of Vitelco Preferred Stock without the prior written consent ofRTFC, and the resulting

breach ofSection 2 of the Master A Pledge, constitutes an Event ofDefault under Section 8.3 of

the Loan Agreement. A copy of the July 19, 2004 letter is attached hereto as Exhibit C.

C. ICC Is In Default Onts Obligation Not To Borrow
Money On An Unsecured Basis Without The Prior
Written Consent or RTFC

29. Section 7.2 of the Loan Agreement contains the following negative covenants:

7. NEGATIVE COVENANTS.

'" '" '"
7.2. Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTIC] do any of the following.

'" '" '"
7.2.4. Borrow money on an unsecured basis from any
other lender, or incur any additional unsecured
indebtedness, or to pay other current operating liabilities
that arise in the ordinary course ofbusiness, provided that,
so long as the aggregate total ofsuch debt does not exceed
two percent (2%) of [ICe's] consolidated total assets,
exccpt for unsecured trade debt, no consent shall be
required.
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30. The terms of the Vitelco Preferred Stock entitle the holders to receive an annual

cumulative dividend often percent (10%) computed based upon the par value of the Preferred

Stock. The Vitelco Preferred Stock is also redeemable at Vitelco's option beginning in 2006.

Due to these factors, the Vitelco Preferred Stock is a debt instrument. As such, it represents

indebtedness in excess of two percent (2%) ofICC's consolidated assets, based on the ICC 2003

Financial Statements.

31. Accordingly, the issuance of the Vitelco Preferred Stock on these terms, without

the prior written consent ofRTFC, constitutes a breach of ICC's covenant in Section 7.2.4 ofth/

Loan Agreement.

32. By letter dated July 19, 2004, RTFC provided written notice to ICC that the

issuance of Vitelco Preferred Stock and the resulting breach of Section 7.2.4 of the Loan

Agreement constitutes an Event of Default under Section 8.3 of the Loan Agreement.

D. ICC Is In Default Oflts Obligation Under
Section 7.2.6 Of The Loan Agreement

33. Section 7.2 of the Loan Agreement contains the following negative covenants:

7. NEGATIVE COVENANTS.

* * *
7.2. Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTFC] do any of the following....

* * *
7.2.6. Pennit any Subsidiary to enter into any agreement
that would impair said Subsidiary's ability to pay dividends
or distributions to [ICC].

34. The Vitelco Preferred Stock, by its terms, affords its holders a preference in the

payment of dividends over holders of Vitelco 's common stock and gives the holders of the

Preferred Stock the right to block the payment of dividends to the holders of Vitelco's common
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stock. Accordingly, the issuance of the Vitelco Preferred Stock on these terms, without the prior

written consent ofRTFC, impairs Vitelco's ability to pay dividends or make distributions to ICC

and constitutes a breach ofICC's covenant in Section 7.2.6 ofthe Loan Agreement.

35. By letter dated July 19,2004, RTFC provided written notice to ICC that Vitelco's

issuance of Vitelco Preferred Stock on terms that impairs Vitelco's ability to pay dividends or

make distributions to ICC, and the resulting breach ofSection 7.2.6 under the Loan Agreement,

constitutes an Event ofDefault under Section 8.3 ofthe Loan Agreement.
,!t

E. ICC Is In Default Of Its Obligations Under
Section 3.04 Of The Master A Pledge Agreement

36. As set forth supra at 'lM[22-27, a breach ofthe Master A Pledge constitutes an

Event ofDefault under Section 8.3 ofthe Loan Agreement.

37. Section 3.04 of the Master A Pledge prohibits ICC from voting any shares of

Vitelco common stock which it has pledged to RTFC in any manner'that is inconsistent with the

terms ofthe Master A Pledge or other related agreements. Specifically it provides, in relevant

part:

3.04 Rights Regarding Collateral•... [ICC] agrees that
it will not vote the Collateral in any manner that is
inconsistent with the terms of [the Master A Pledge] or any
of the Basic Documents.

38. Section 222 ofthe Virgin Islands General Corporation Law requires the holders of

Vitelco's common stock to vote on a proposal to amend and restate Vitelco's Articles of

Incorporation which was necessary to create and designate the terms of the Vitelco Preferred

Stock.

39. Upon information and belief, to validly effect the issuance ofthe Vitelco

Preferred Stock, ICC, as the sole holder of Vitelco's common stock, voted its shares ofcommon
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stock in favor of amending and restating Vitelco's Articles of Incorporation to establish the

Vitelco Preferred Stock in contravention ofICC's obligations under the Loan Agreement as set

forth in Paragraphs 22~35 supra.

40. Any such vote constitutes a breach of Section 3.04 ofthe Master A Pledge and an

Event ofDefault under Section 8.3 of the Loan Agreement.

41. By letter dated July 19, 2004, RTFC provided written notice to ICC that Vitelco's

vote of its shares of common stock in favor of amending and restating Vitelco's Articles of

In&>rporation to create and designate the terms of the Vitelco Preferred Stock, and the resulting

breach ofSection 3.04 of the Master A Pledge, constitutes an Event ofDefault under Section 8.3

ofthe Loan Agreement.

F. According To ICC, It Is In Default Of
Section 4 Of The Loan Agreement

42. ICC has alleged in its Answer and Counterclaim in this action that, in effect, a

Settlement Agreement, dated October 3,1989, among Vitelco, ATN (ICC's predecessor), RTFC,

Vitelcom and the Virgin Islands Public Services Commission ("VIPSC") (the "1989

Agreement"), renders or may render certain provisions of the Loan Agreement unenforceable

absent the consent of the VIPSC to the enforcement of such provisions by RTFC, and constitutes

a defense to some or all of the foregoing Events of Default.

43. RTFC contends that the 1989 Agreement does not or should not render any

provision of the Loan Agreement void and unenforceable and does not constitute a defense to

any of the foregoing Events ofDefault.

44. To the extent that ICC maintains that the 1989 Settlement Agreement renders

certain provisions ofthe Loan Agreement unenforceable and/or constitutes a defense to any of
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the Events ofDefault set forth above, then ICC, by its own admission, is in breach ofvarious of

its representations and warranties to RTFC contained in Section 4 of the Loan Agreement.

45. Specifically, Section 4 of the Loan Agreement provides, in relevant part:

4. REPRESENTATIONS AND WARRANTIES. To induce
[RTFC] to enter into this Agreement and make Loans, [ICC]
represents and warrants to [RTFC] as of the date of this Agreement
that the following representations are true and correct.

* *
4.2. Authority.. .. [N]o consent or approval of any
person! including, without limitation ... any p~bli~

authority or regulatory b~, which has not been obtained
is required as a condition to the validity or enforceability
hereof ....

4.3. Binding Agreement. This Agreement has been duly
and properly executed by [ICC], constitutes the valid and
legally binding obligation of [ICC] and is fully enforceable
against [ICC] in accordance with its terms, subject only to
the laws affecting the rights of creditors generally, the
exercise ofjudicial discretion in accordance with general
principles ofequity or because waivers of statutory or
cornmon law rights or remedies may be limited.

4.4. No Conflicting Agreements. The execution,
delivery ofand perfonnance by [ICC] ofthis Agreement,
the Mortgage, the Pledge Agreement, the Note and the
Other Agreements and the transactions contemplated
hereby or thereby, will not: (a) violate any provision of
law, any order, rule or regulation of any court or other
agency of government, any award of any arbitrator, the
charter or by-laws of [ICC], or any indenture, contract,
agreement, mortgage, deed of trust or other instrument to
which [ICC] is a party or by which it or any of its property
is bound; or (b) be in conflict with, result in a breach ofor
constitute (with due notice andlor lapse of time) a default
under, any such award, indenture, contract, agreement,
mortgage, deed of trust or other instrument ....

* * *
4.13. Required Approvals. No license, consent, permit or
approval of any governmental agency or authority is
required to enable [ICC] to enter into this Agreement or to
perfonn any of its obligations provided for herein except as
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disclosed on Schedule 1 hereto and except with respect to
regulatory approvals which may be required in connection
with [RTFC's] enforcement ofcertain remedies hereunder.

46. Section 8 to Schedule I of the Loan Agreement provides as follows: "The

government authorities referred to in Section 4.13 are: NONE."

47. A breach of any of the foregoing representations and warranties constitutes an

Event ofDefault under Section 8.1 of the Loan Agreement which provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of anyone or
more of the following events shall constitute an "Event of
Default." -• .

8.1.. Representations and Warranties. Any
representation or warranty made herein, in any of the Loan
Documents or Other Agreements ... shall be false or
misleading in any material respect.

48. Accordingly, to the extent that ICC alleges that VIPSC consent was required for

ICC's execution, delivery and perfonnance of the Loan Agreement, ICC's representations and

warranties in Section 4.2 of the Loan Agreement are false and constitute an Event of Default

under Section 8.1 of the Loan Agreement.

49. To the extent that ICC alleges that certain provisions of the Loan Agreement are

unenforceable, then ICC's representations and warranties contained in Section 4.3 of the Loan

Agreement are false and constitute an Event of Default under Section 8.1 of the Loan

Agreement.

50. To the extent that ICC alleges that provisions of the Loan Agreement are

unenforceable without the VIPSC's consent to a waiver ofprovisions of the 1989 Settlement

Agreement, ICC's representations and warranties contained in Section 4.4 of the Loan

Agreement are false and constitute an Event of Default under Section 8.1 of the Loan

Agreement.
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51. Finally, to the extent that ICC alleges that the VIPSC consent was required in

respect of the Loan Agreement, ICC's representations and warranties in Section 4.13 and Section

8 to Schedule 1 ofthe Loan Agreement are false and constitute an Event ofDefault under

Section 8.1 of the Loan Agreement.

G. ICC Is In Default Onts Obligations Under Section 7.2.2
And 7.5 Of The Loan Agreement, As Well As Sections 1.01
And 3.02 Of The ICC Mortgage, As A Result Onts Acquisi­
tion OfShares Of Belize Telecommunications Limited

52. Upon information and belief, in March 2004, )Yithout RTFC's consent, ICC

entered into a Master Agreement with the Government ofBelize pursuant to which ICC was to

acquire shares ofBelize Tdecommunications Limited, through a newly-formed subsidiary (the

"Belize Transaction'').

53. Upon information and belief, in connection with the Belize Transaction, Vitelco

made a loan to Belize Telecommunications Limited, as evidenced by a $28,500,000 Promissory

Note payable to Vitelco.

54. Neither the shares ofthe newly-formed subsidiary nor the shares ofBelize

Telecommunications Limited have been delivered to RTFC. Instead, upon information and

belief, they have been pledged to the Government of Belize.

55. Section 7 of the Loan Agreement provides, in relevant part:

7. NEGATIVE COVENANTS.

* * *
7.2. Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written consent of [RTFC] do any of the following....

* * *
7.2.2. Form or acquire any Subsidiaries.

* * *
7.5. Limitations on Loans, Investments and Other Obligations.
Without the prior written consent of [RTFC], [ICC] shall not, and
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shall not permit its Subsidiaries, to, pursuant to a merger or
otherwise, (i) purchase or make any commitment to purchase any
Equity Interest, including but not limited to, any stock, bonds,
options, warrants, notes, debentures or other securities or
obligations ofor bene.ficial interest in, (li) make any other
investment in, (iii) make, or permit to exist, any loan to, or
(iv) guarantee, assume, or otherwise become liable for any
obligation of, any corporation, association, partnership,joint
venture, trust, government or any agency or department thereof, or
any other entity, or person, ofany kind ....

56. Upon information and belief, ICC formed a new subsidiary for the purpose of

acquiring the shares ofBelize Telecommunications Limited without the prior written consent of,l

RTFC. The formation of such a new subsidiary without the prior written consent ofRTFC

constitutes a breach by ICC ofSection 7.2.2 ofthe Loan Agreement.

57. ICC also breached Section 7.5 ofthe Loan Agreement by (a) purchasing an equity

interest in Belize Telecommunications Limited without the prior written consent ofRTFC, and

(b) permitting its subsidiary, Vitelco, to make a $28,500,000 loan to Belize Telecommunications

Limited, without the prior written consent ofRTFC.

58. In addition, ICC is in breach ofSections 1.01 and 3.02 of the Consolidated

Mortgage and Security Agreement between ICC and RTFC dated June 4,1999, as amended (the

"ICC Mortgage"), which obligate ICC, inter alia, to (a) maintain and preserve RTFC's lien on

pledged collateral superior to all other liens, (b) deliver to RTFC all stock powers and related

certificates representing RTFC's collateral, and (c) take all actions necessary to allow RTFC's

security interest to attach and become perfected. A copy of the ICC Mortgage is attached hereto

as Exhibit D.

59. Section 1.01 ofthe ICC Mortgage provides, in relevant part:

In order to secure the payment ofthe principal of and interest on
the Notes, according to their tenor and effect, and to further secure
the due performance ofthe covenants, agreements and provisions
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". "

contained in this Mortgage and the Loan Agreement and to declare
the tenns and conditions upon which the Notes are to be secured,
[ICC] in consideration of the premises, has executed and delivered
this Mortgage, and has granted bargained. sold, conveyed,
warranted, assigned, transferred. mortgaged, pledged and set over,
and by these presents does hereby grant bargain, sell, convey,
warrant, assign, transfer, mortgage, pledge and set over, unto
[RTFC] and assigns, all and singular the following-described
property whether now owned or hereafter acquired by [ICC],
wherever located, and grants a security interest therein for the
purposes herein expressed (hereinafter sometimes called the
''Mortgaged Property''): '" [a]1I right, title and interest of [ICC] in
and to all other property, real or personal, tangible or intangible, of
every kind, nature and dl?scription and wheresoever situated, now
owned or hereafter acquired by [ICC], it being the intention hereof
that all such property ... acquired or held by [ICC] after the date
hereof shall be as fully embraced within and subjected to the lien
hereof as if the same were now owned by [ICC] and were
specifically described herein to the extent only, however, that the
subject ofsuch property to the lien hereofshall not be contrary to
law.

Section 3.02 of the ICC Mortgage provides, in relevant part:

[ICC] will, so long as any of the Notes shall be outstanding,
maintain and preserve the lien ofthis Mortgage superior to all
other liens affecting the Mortgaged Property and, will forever
warrant and defend the title to the property described as being
mortgaged hereby to [RTFC] against any and all claims
whatsoever.

61. Because the equity interests ofBelize Telecommunications Limited and the

newly-formed subsidiary have not been delivered to RTFC but instead, upon infonnation and

belief, have been pledged to the Belize Government, ICC has breached Sections 1.01 and 3.02 of

the ICC Mortgage.

62. As set forth supra, the failure of ICC "to observe or perform any warranty,

covenant or condition to be observed or performed by [ICC] under [the Loan Agreement] or any

ofthe Other Agreement" constitutes an Event ofDefault under Section 8.3 of the Loan

Agreement.
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63. The ICC Mortgage is included in the definition of"Other Agreements" under the

construction and definition ofterms contained in Section 1 of the Loan Agreement.

64. By letter dated July 19,2004, RTFC provided written notice to ICC that its

breaches ofSections 7.2.2 and 7.5 of the Loan Agreement and Sections 1.01 and 3.02 of the ICC

Mortgage constitute Events ofDefault under Section 8.3 of the Loan Agreement.

H. ICC Is In Default onts Obligations Under Sections 7.2.3 And
7.2.7 Of The Loan Agreement As A Result Of The Vitelco And
5MB Boatphone Holdings, Limited Secured Loan Transaction

1~

65. Upon information and belief, in July 2002, without RTFC's prior written consent,

Vitelco and another ICC subsidiary, 5MB Boatphone Holdings, Limited, consummated a loan

transaction with Global Bank ofCommerce Limited (the "Secured Loan Transaction"). The

Debenture dated July 8, 2002 between Vitelco, 5MB Boatphone Holdings, Limited, and Global

Bank of Commerce Limited states that a loan in the amount of$3 million was made by Global

Bank of Commerce Limited to Vitelco and that the assets ofSMB Boatphone Holdings, Limited

were pledged as security for the loan.

66. As a result of the Secured Loan Transaction, ICC has breached Sections 7.2.3 and

7.2.7 of the Loan Agreement.

67. Section 7.2 of the Loan Agreement provides, in relevant part:

7.2. Consent. [ICC] covenants and agrees with [RTFC] that
[ICC], and its Subsidiaries, will not, directly or indirectly, without
the prior written COnsent of [RTFC] do any of the following.

7.2.3. Borrow money on a secured basis from any other
lender, or incur any additional indebtedness, or enter into
any Leases.

7.2.7. Permit, or permit any Subsidiary to allow any Lien
on [ICC's], or any Subsidiary's assets except the Liens
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created by the Loan Documents and Prior Loan Documents
against the Collateral herein.

68. Both Vitelco and 5MB Boatphone Holdings, Limited are subsidiaries ofICC.

69. The Secured Loan Transaction, which caused ICC's subsidiaries to incur

additional secured debt, constitutes a breach by ICC ofSection 7.2.3 ofthe Loan Agreement.

70. The pledge of the assets ofSMB Boatphone Holdings, Limited as security for the

Secured Loan Transaction constitutes a breach by ICC ofSection 7.2.7 of the Loan Agreement.

..., 71. By letter Qated July 19, 2004, R1liC gave notice to ICC that its breaches of

Sections 7.2.3 and 7.2.7 of the Loan Agreement constitute Events ofDefault under Section 8.3 of

the Loan Agreement.

I. ICC Is In Default Of Section 8.1 Of The Loan Agreement
As A Result Of The Failure To Disclose To RTFC The
Existence And Issuance Of ICC Preferred Stock

72. Section 8.1 of the Loan Agreement provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an "Event of
Default."

8.1. Representations and Warranties. Any
representation or warranty made herein, in any of the Loan
Documents or Other Agreements or in any statement,
report, certificate, opinion, financial statement or other
document furnished or to be furnished in connection with
this Agreement, the Loan Documents or the Other
Agreements shall be false or misleading in any material
respect.

73. The Amended and Restated Pledge and Security Agreement dated August 27,

2001 (the "Emerging Pledge Agreement") between Emerging Communications, Inc.

("Emerging") and RTFC is included in the definition of "Other Agreements" in Section 1 of the

Loan Agreement.
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74. Section l(a) to Schedule A to the Emerging Pledge Agreement states that there

are no issued and outstanding shares oflCC Preferred Stock. It specifically provides:

As of the date hereof, [ICC] has issued and outstanding 2,000
shares of Common Stock and 0 shares ofPreferred Stock.

A copy of the Emerging Pledge Agreement is attached hereto as Exhibit E.

75. Notwithstanding the foregoing, the ICC 2003 Financial Statements state that ICC

issued shares ofPreferred Stock (the "ICC Preferred Stock") on December 23, 1998. To date, no

certificates-representing the shar:c:;s of the ICC Preferred Stock have been delivered to RTFC.

76. To the extent that the ICC Preferred Stock was issued and outstanding on August

27,2001, Emerging breached its representations and warranties in Section l(a) to Schedule A to

the Emerging Pledge Agreement, which, in turn, constitutes an Event ofDefault by ICC under

Section 8.1 of the Loan Agreement.

77. Furthermore, Section 2 of the Master A Pledge (which amends and restates the

obligations oflCC arising under that certain Pledge and Security Agreement, dated as of

December 30, 1997, between ICC and RTFC) provides, in relevant part:

[ICC] covenants and agrees that [RTFC] and [ICC] will not,
directly or indirectly, without prior written consent of [ICC]
transfer, issue or sell any of the Collateral or stock of [ICC], or any
direct or indirect subsidiary, or enter into any agreement which
may result in the transfer, issuance or sale of any of the Collateral
or stock of [ICC], or of its direct or indirect subsidiaries, whether
common or preferred, including but not limited to those
partnership and equity interests of [entities] identified on Schedule
A and Schedule B attached hereto.

78. Accordingly, ICC's issuance of the ICC Preferred Stock on December 23, 1998 is

a breach of its covenant in Section 2 ofthe Master A Pledge and constitutes an Event of Default

under Section 8.3 of the Loan Agreement.
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J. ICC Is In Default Of Sections 7.2.7 And 4.7 OfThe Loan
Al!reement As A Result Of The Existence Of Certain Liens

79. Section 7.2.7 of the Loan Agreement provides, in relevant part, that ICC will not,

without the prior written consent ofRTFC:

Permit, or permit any subsidiary to allow any lien on [ICC's], or
any Subsidiary's assets....

80. Notwithstanding the foregoing, liens have been placed on the assets oflCC and its

subsidiaries Caribbean Communications Corporation d/b/a Innovative Cable TV - St. Thomas-

St. John, The Daily News Publishing Co., Inc. d/b/a Virgin Island Daily News and iCC TV, Inc.

81. In addition, Federal tax liens were filed against Vitelco in 2001, and Virgin

Islands tax liens have been placed on Vitelco dated April 4, 1992, June 17, 1992 and July 29,

1992.

82. Upon infonnation and belief, Vitelco's non-payment of taxes has resulted in these

liens.

83. By letter dated July 19, 2004, RTFC gave notice to ICC that the existence of the

above-referenced liens resulted in a breach ofSection 7.2.7 of the Loan Agreement and

constitutes an Event of Default under Section 8.3 of the Loan Agreement.

84. In addition to the foregoing, Section 4.7 of the Loan Agreement sets forth certain

representations and warranties, specifically:

4.7. Taxes. Except as previously disclosed to [RTFC] in
writing [ICC] and its Subsidiaries have paid or caused to be paid
all federal, state and local taxes to the extent that such taxes have
become due, unless [ICC] or a Subsidiary is contesting in good
faith any such tax. [ICC] or its Subsidiaries have filed or caused to
be filed all federal, state and local tax returns which are required to
be filed by [ICC] and any Subsidiary.
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85. ICC's failure to disclose the existence ofsuch tax liens to RTFC is a breach of

Section 4.7 of the Loan Agreement and constitutes an Event ofDefault under Section 8.1 ofthe

Loan Agreement.

86. Finally, Section 4.8 of the Loan Agreement provides, in relevant part:

4.8. Title to Properties. [ICC] and each Subsidiary has good
and marketable title to all of their real properties and owns all of
their other properties and assets free and clear ofany liens, except
(i) the Lien ofthe Mortgage and taxes or assessments not yet due;
(ii) deposits or pledges to secure payment ofworkmen's
compensation, unemployment insurance, old age pensions or other
social security; (iii) Liens granted to [RTI'C] unaer the Prior Loan
Documents; and (iv) deposits or pledges to secure performance of
bids, tenders, contracts (other than contracts for the payment of
borrowed money), leases, public or statutory obligations, surety or
appeal bonds, or other deposits or pledges for purposes of like
general nature in the ordinary course ofbusiness.

87. By reason ofthe liens referred to supra, ICC is in breach ofSection 4.8 of the

Loan Agreement, which constitutes an Event of Default under Section 8.1 ofthe Loan

Agreement.

K ICC Is In Default Of Its Obligations Under Sections
4.10 And 7.2.2 Of The Loan Agreement, As Well As Sections
1.01 And 3.02 Of The ICC Mortgage, As A Result Of Its
Failure To Disclose The Existence Of Certain Subsidiaries

88. Two subsidiaries oflCC, Communications Systems & Services, Inc. and

Executive Security Services, Inc., appeared on the most recent ICC organizational chart made

available to RTFC.

89. Section 4.10 ofthe Loan Agreement provides, in relevant part:

4.10. Subsidiaries. [ICC] has no Subsidiaries other than those
Subsidiaries heretofore disclosed to [RTFC] and set forth in
Schedule 6, or hereafter formed or acquired with the prior written
consent of [RTFC].
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90. Communications Systems & Services, Inc. and Executive Security Services, Inc.

are "Subsidiaries" oflCC under the construction and definition ofterms in the Loan Agreement.

91. To the extent these subsidiaries were in existence at the time of the execution of

the Loan Agreement, they were not disclosed on Schedule 6 of the Loan Agreement.

92. Upon information and belief, ICC's failure to disclose the existence ofthese

subsidiaries at the time ofthe execution of the Loan Agreement or obtain RTFC's consent to

form these subsidiaries constitutes a breach ofSection 4.10 ofthe Loan Agreement and an Event
~ .

ofDefault under Section 8.1 of the Loan Agreement.

93. Section 7.2.2 of the Loan Agreement also prohibits ICC from forming or

acquiring any subsidiaries without the prior written consent ofRTFC.

94. To the extent these subsidiaries were formed after the execution of the Loan

Agreement, ICC did not seek RTFC's prior written consent, nor did RTFC provide its prior

written consent, for their formation.

95. Upon infonnation and belief, ICC's fonnation of these subsidiaries without the

prior written consent ofRTFC constitutes a breach of Section 7.2.2 of the Loan Agreement and

an Event of Default under Section 8.3 ofthe Loan Agreement.

96. In addition, Sections 1.01 and 3.02 ofthe ICC Mortgage obligate ICC to maintain

and preserve RTFC's lien on pledged collateral superior to all other liens, to deliver to RTFC all

stock powers and related certificates representing RTFC's collateral and to take all actions

necessary to allow RTFC's security interest to attach and become perfected.

97. Because ICC has not delivered stock certificates representing the equity interests

ofCommunications Systems & Services, Inc. and Executive Security Services, Inc. to RTFC,
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ICC has breached its covenants in Sections 1.01 and 3.02 of the ICC Mortgage, resulting in an

Event of Default under Section 8.3 of the Loan Agreement.

98. By letter dated July 19, 2004, RTFC gave notice to ICC that its breaches of 7.2.2

of the Loan Agreement and Sections 1.01 and 3.01 of the ICC Mortgage constitute Events of

Default under Section 8.3 of the Loan Agreement.

L. ICC Is In Default Of Its Obligations Under The
Master A Pledge As A Result Of Its Failure To
Maintain First Priority Perfected Liens On Certain
Collateral Pledged To RTFC

99. ICC and certain of its subsidiaries have failed to give, execute, file and/or record

financing statements, continuation statements and other documents required to maintain first

priority perfected liens for the benefit of RTFC on equity interests and other collateral of the

following companies: (a) Caribbean Communications Corporation d/b/a Innovative Cable TV -

St. Thomas-St. John; (b) Atlantic Aircraft, Inc.; (c) IC Air, Inc.; (d) Vitelcom Cellular, Inc.;

(e) Eastern Caribbean Cellular, N.V.; (f) St. Croix Cable T.V., Inc.; (g) Daily News Publishing

Company, Inc. d/b/a Virgin Island Daily News and iCC TV, Inc.; (h) Communications Systems

& Services, Inc.; and (i) Executive Security Services, Inc.

100. Section 3.01 of the Master A Pledge provides, in relevant part:

[ICC] shall give, execute, deliver, file and/or record any financing
statement, notice, instrument, document, agreement or other papers
that may be necessary or desirable (in the judgment of [RTFC]) to
create, preserve, perfect or validate the security interest granted
pursuant hereto or to enable [RTFC] to exercise and enforce its
rights hereunder with respect to such pledge and security interest.

101. In addition, Section 3.02 of the ICC Mortgage provides, in relevant part:

[ICC] will, so long as any of the Notes shall be outstanding,
maintain and preserve the lien ofthis Mortgage superior to all
other liens affecting the Mortgaged Property and, and will forever
warrant and defend the title to the property described as being
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mortgaged hereby to [RTFC] against any and all claims
whatsoever.

102. Other mortgages, security agreements and pledge agreements between RTFC and

ICC's subsidiaries and affiliates contain virtually identical provisions.

103. The failure oncc and its subsidiaries and affiliates to take all required actions to

create, preserve, perfect and validate ICC security interests in the aforementioned companies is a

breach ofSection 3.01 of the Master A Pledge, Section 3.02 of the ICC Mortgage and the other

mortgages, security agreements and pledge agrements. As noted supra; a breach of the Master

A Pledge constitutes an Event ofDefault under Section 8.3 of the Loan Agreement.

104. By letter dated July 19, 2004, RTFC gave notice to ICC that the failure oncc

and its subsidiaries and affiliates to take all required actions to create, preserve, perfect and

validate ICC security interests in the aforementioned companies, and the resulting breach of

Section 3.01 of the Master A Pledge, Section 3.02 of the ICC Mortgage and the other mortgages,

security agreements and pledge agreements constitute Events ofDefault under Section 8.3 of the

Loan Agreement.

M. ICC Is In Default of Its Obligations Under Section
2 Of The Master A Pledge Agreement As A Result Of
The Dissolution Of ICC Subsidiary Pinnacle Ltd.

105. Pursuant to Section 2 of the Master A Pledge Agreement and Schedule A thereto,

ICC pledged all outstanding shares ofthe Common Stock of its subsidiary, Pinnacle Ltd., as

collateral security for all obligations oncc to RTFC under the Loan Agreement.

106. Pinnacle Ltd. has been dissolved and is no longer in existence.

107. Section 8 of the Loan Agreement provides, in relevant part:

8. EVENT OF DEFAULT. The occurrence of any one or
more of the following events shall constitute an "Event of
Default."
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'" '" '"
8.4 Comorate Existence. [ICC] or any Subsidiary shall
forfeit or otherwise be deprived of its corporate charter,
franchises, permits, easements, consents or licenses
required to carry on any material portion of its business.

'" '" '"
8.7 Dissolution or Liquidation. (i) Other than as
provided in Section 8.6 above, the dissolution or liquidation
of [rCC] any Subsidiary or any Pledgor or Guarantor
hereunder, or (ii) failure by [rcC] any Subsidiary or any
Pledgor or Guarantor hereunder promptly to forestall or
remove any execution, garnishment or attachment of such

~. consequeq,ce ~ will impair its ability to continue its
business or fulfill its obligations and such execution,
garnishment or attachment shall not be vacated within sixty
(60).days.

108. By letter dated July 19, 2004, RTFC gave notice to ICC that ICC's dissolution of

Pinnacle Ltd. constitutes an Event of Default under Section 8.4 and 8.7(i) of the Loan

Agreement.

N. ICC Is In Default Of Section 8.6 Of The Loan Agreement
As A Result of Certain Bankruptcy Proceedings

109. Upon information and belief, in November 2002, Martinique TV Cable S.A.

became a debtor in a judicial liquidation proceeding in Martinique, and, in June 2003,

Martinique Cable Multimedia, SARL became a debtor in a judicial reorganization proceeding in

Martinique.

110. Section 8.6 of the Loan Agreement provides, in relevant part:

The occurrence of anyone or more of the following events shall
constitute an "Event of Default" ... (i) a court shall enter a decree
or order for relief with respect to [ICC], any Subsidiary or any
Pledgor or Guarantor hereunder in an involuntary case under any
applicable bankruptcy, insolvency or similar law now or hereafter
in effect, or appointing a receiver, liquidator, assignee, custodian,
trustee, sequestrator or similar official, or ordering the winding up
or liquidation of its affairs, and such decree or order shall remain
unstayed and in effect for a period of sixty (60) consecutive days,
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or (ii) [ICC], any Subsidiary or any Pledgor or Guarantor
hereunder shall commence a voluntary case under any applicable
bankruptcy, insolvency or similar law now or hereafter in effect, or
under any such law, or consent to the appointment or taking of
possession by a receiver, liquidator, assignee, custodian or tmstee,
ofa substantial part of its property, or make a general assignment
for the benefit ofcreditors.

111. Upon infonnation and belief, the bankruptcy cases of Martinique TV Cable S.A.

and Martinique Cable Multimedia, SARL constitute Events ofDefault under Section 8.6 of the

Loan Agreement.

CAUSES OF ACTION

Count 1 - RTFC's Claim For Breach Of Contract Based Upon Events or
Default Under The Loan Agreement For Which There Is No Cure Period

112. Paragraphs 1 through 111 are incorporated herein by reference as if restated here

in fulL

113. RTFC and ICC, its subsidiaries and/or affiliates entered into valid and enforceable

agreements, including, inter alia, the Loan Agreement, the Master A Pledge, the ICC Mortgage,

and the Emerging Pledge Agreement.

114. RTFC has duly perfonned all of the conditions and obligations of the Loan

Agreement, the Master A Pledge, the ICC Mortgage, and the Emerging Pledge Agreement.

115. As set forth supra, ICC, its subsidiaries and/or affiliates have breached various

provisions of the Loan Agreement, the Master A Pledge, the ICC Mortgage, and the Emerging

Pledge Agreement. The following breaches constitute Events ofDefault by ICC under the Loan

Agreement for which no notice or cure period is required:

(a) ICC's breach of Section 2.4.2 ofthe Loan Agreement resulting from its failure to
make a Mandatory Prepayment to RTFC in the amount of$81, 859, SOD, resulting
in an Event ofDefault under Section 8.2 ofthe Loan Agreement;
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(b) ICC's breach ofSection 4.2 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event ofDefault under
Section 8.1 of the Loan Agreement;

(c) ICC's breach of Section 4.3 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event ofDefault under
Section 8.1 of the Loan Agreement;

(d) ICC's breach ofSection 4.4 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event ofDefault under
Section 8.1 of the Loan Agreement;

(e) ICC's breach of Section 4.13 ofthe Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event ofDefault under
Section 8.1 of the Loan Agreement; • '.

(1) Emerging's breach ofSection 1(a) to Schedule A to the Emerging Pledge
Agreement resulting in an Event ofDefault under Section 8.1 of the Loan
Agreement;

(g) ICC's breach ofSection 4.7 of the Loan Agreement resulting from ICC's failure
to disclose the existence of certain tax liens resulting in an Event ofDefault under
Section 8. I of the Loan Agreement;

(h) ICC's breach of Section 4.8 of the Loan Agreement due to the existence ofliens
resulting in an Event ofDefault under Section 8. I of the Loan Agreement;

(i) ICC's breach ofSection 4.10 of the Loan Agreement resulting from ICC's failure
to disclose the existence of subsidiaries, Communications Systems & Services,
Inc. and Executive Security Services, Inc. resulting in an Event ofDefault under
Section 8. I of the Loan Agreement;

(j) ICC's breach of Section 8.7(i) resulting from ICC's dissolution ofsubsidiary
Pinnacle Ltd.; and

(k) ICC's breach of Section 8.6(ii) of the Loan Agreement resulting from the filing, if
any, of a voluntary case under applicable bankruptcy, insolvency or similar law in
Martinique.

116. Section 9. I of the Loan Agreement provides, in relevant part:

9.1. Rights and Remedies ofthe Lender. Upon the occurrence
ofan Event of Default, [RTFC] may, subject to (i) thirty (30) days
prior written notice to [ICC] during which time [ICC] shall have
the opportunity to cure said Event ofDefault, except with respect
to Events of Default pursuant to Sections 8.1, 8.2, 8.6(ii) and 8.7(i)
above which shall require no notice or demand and shall have no
period to cure ....
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9.1.2. Declare all unpaid principal, all accrued and unpaid
interest thereon, and all other Obligations outstanding on
the Note, and any Note under any Prior Loan, to be
immediately due and payable and the same shall thereupon
become immediately due and payable without presentment,
demand, protest or notice ofany kind, all ofwhich are
hereby expressly waived.

117. By reason of each such occurrence ofan Event ofDefault, RTFC declares that all

unpaid principal, all accrued and unpaid interest thereon and any other obligation under the Loan

and Prior Loans are immediately due and payable.
..~.

118. Section 9.3 of the Loan Agreement provides, in relevant part:

9.3 Costs and Expenses. [ICC] agrees to pay and to be liable
for any and all reasonable expenses, inclUding attorneys' fees and
court costs, incurred by [RTFC] in exercising or enforcing any of
its rights hereunder or under the Other Agreements, together with
interest thereon at the rate and determined in the manner provided
in the Mortgage....

119. Accordingly, pursuant to the terms and conditions ofthe Loan Agreement, RTFC

seeks ajudgment against ICC for an amount to be determined at trial but not less than $550

million in principal together with interest at the default rate of interest set forth in the Loan

Agreement,late payment charges, RTFC's attorneys' fees, costs and expenses, and any and all

other monies advanced and paid by RTFC as provided for and pursuant to the terms and

conditions of the Loan Agreement.

Count 2 - RTFC's Claim For Breach Of Contract Based Upon
Events Of Default Under The Loan Agreement For Which

Notice Of Default And Opportunity To Cure Has Been Given

120. Paragraphs 1 through 119 are incorporated herein by reference as if restated here

in full.
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121. As set forth supra, ICC, its subsidiaries and/or affiliates have breached various

provisions of the Loan Agreement, the Master A Pledge, the ICC Mortgage, and the Emerging

Pledge Agreement which constitute Events ofDefault under the Loan Agreement, subject to

thirty (30) days prior written notice to cure.

122. Each of the following breaches constitutes an Event ofDefault under the Loan

Agreement for which notice of default and opportwrity to cure was given by letter dated July 19,

2004:

(a) ICC's breach ofSecti6n 2 of the Master A Pledge resulting from the issuance and
sale of the Vitelco Preferred Stock resulting in an Event of Default under Section
8.3 ofthe Loan Agreement;

(b) ICC's breach ofSection 7.2.6 of the Loan Agreement resulting from the issuance
and sale ofthe Vitelco Preferred Stock resulting in an Event ofDefault under
Section 8.3 of the Loan Agreement;

(c) ICC's breach ofSection 7.2.4 of the Loan Agreement resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.3 of the Loan Agreement;

(d) ICC's breach of Section 3.04 of the Master A Pledge resulting from the issuance
and sale of the Vitelco Preferred Stock resulting in an Event of Default under
Section 8.3 of the Loan Agreement;

(e) ICC's breach ofSection 7.2.2 of the Loan Agreement resulting from the Belize
Transaction resulting in an Event ofDefault under Section 8.3 of the Loan
Agreement;

(f) ICC's breach of Section 7.5 of the Loan Agreement resulting from the Belize
Transaction resulting in an Event ofDefault under Section 8.3 ofthe Loan
Agreement;

(g) ICC's breach of Section 1.01 of the ICC Mortgage resulting from the Belize
Transaction resulting in an Event ofDefault under Section 8.3 of the Loan
Agreement;

(h) ICC's breach ofSection 3.02 of the ICC Mortgage resulting from the Belize
Transaction resulting in an Event of Default under Section 8.3 of the Loan
Agreement;
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(i) ICC's breach of Section 7.2.3 of the Loan Agreement resulting from the Secured
Loan Transaction resulting in an Event ofDefault under Section 8.3 of the Loan
Agreement;

(j) ICC's breach of Section 7.2.7 of the Loan Agreement resulting from the Secured
Loan Transaction resulting in an Event ofDefault under Section 8.3 of the Loan
Agreement;

(Ie) ICC's breach of Section 7.2.7 of the Loan Agreement resulting from the existence
of certain liens on ICC's or its subsidiaries' assets resulting in an Event ofDefault
under Section 8.3 of the Loan Agreement;

(I) ICC's breach of Section 7.2.2 of the Loan Agreement resulting from ICC's failure
to disclose the existence of certain subsidiaries resulting in an Event ofDefault
under Section 8.3 of the Loan Agreement; •.

(m) ICC's breach ofSection 1.01 of the ICC Mortgage resulting from ICC's failure to
disclose the existence of certain subsidiaries resulting in an Event ofDefault
under Section 8.3 of the Loan Agreement;

(n) ICC's breach ofSection 3.02 of the ICC Mortgage resulting from ICC's failure to
disclose the existence of certain subsidiaries resulting in an Event of Default
under Section 8.3 of the Loan Agreement;

(0) ICC's breach of Section 7.2.2 of the Loan Agreement resulting from ICC's
forming or acquiring certain subsidiaries without obtaining prior written consent
ofRTFC resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

(P) ICC's breach of Section 1.01 of the ICC Mortgage resulting from ICC's failure to
maintain and preserve RTFC's first priority perfected liens on certain pledged
collateral resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

(q) ICC's breach of Section 3.02 of the ICC Mortgage resulting from ICC's failure to
maintain and preserve RTFC's first priority perfected liens on certain pledged
collateral resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

(r) ICC's breach of Section 3.01 of the Master A Pledge resulting from ICC's failure
to maintain and preserve RTFC's first priority perfected liens on certain pledged
collateral resulting in an Event of Default under Section 8.3 of the Loan
Agreement;

(s) ICC's breach ofSection 8.4 of the Loan Agreement resulting from ICC's
dissolution of Pinnacle Ltd.; and
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(t) ICC's breach ofSection 8.6(i) ofthe Loan Agreement resulting from the filing, if
any, of an involuntary case under applicable bankruptcy, insolvency or similar
law in Martinique.

123. Accordingly if all of the foregoing Events of Default are not cured within thirty

(30) days of notice thereof, RTFC may properly declare that all unpaid principal, all accrued and

unpaid interest thereon and any other obligation under the Loan and Prior Loans are immediately

due and payable pursuant to such Events ofDefault.

124. Furthermore, if all of the Events ofDefault are not cured within thirty (30) days of

- . ~

the notice of the breaches, pursuant to the terms and conditions of the Loan Agreement, RTFCis

entitled to a judgment against ICC for an amount to be determined at trial but not less than $550

million in principal together with interest at the default rate set forth in the Loan Agreement, late

payment charges, RTFC's attorneys' fees, costs and expenses, and any and all other monies

advanced and paid by RTFC as provided for and pursuant to the terms and conditions of the

Loan Agreement.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffprays for judgment as follows:

(1) On the First Count of this Amended Complaint, for judgment
against ICC in an amount to be determined at trial but not less than
$550 million in principal together with interest at the default rate
set forth in the Loan Agreement.

(2) On the Second Count of this Amended Complaint, for judgment
against ICC in an amount to be determined at trial but not less than
$550 million in principal together with interest at the default rate
set forth in the Loan Agreement in the event that the Events of
Default specified therein are not cured within thirty (30) days of
the notice thereof.

(3) On all Counts of this Amended Complaint, for judgment against
ICC for reasonable costs, expenses, RTFC's attorneys' fees, late
payment charges, and all monies advanced and paid by RTFC as
provided for and pursuant to the terms and conditions ofthe Loan
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Agreement in an amount to be determined at trial, together with
such other and further relief as the Court may deem just and
proper.

Respectfully submitted,

Rural Telephone Finance Cooperative

By Counsel

MarkF. Evens (VSB #15069)
Gerald Zingone (VSB #396604)
Thelen Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
8th Floor
Washington, D.C. 20004-2608
(202) 508-4332

Of Counsel:

Michael Evan Jaffe
Thelen Reid & Priest LLP
701 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 508-4215

and

Jonathan D. Siegfried
Alyson L. Redman
Thelen Reid & Priest LLP
875 Third Avenue
New York, N.Y. 10022
(212) 603-2000
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Amended Complaint was served by

facsimile and mail this 20th day ofJuly, 2004 on the following counsel for defendant Innovative

Communication Corporation:

George F. West, Jr.
Craig C. Reilly
Richards McGettigan Reilly & West. P.C.
1725 Duke Street, Suite 6000
Alexandria, Virginia 22314

Mark F. Evens
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS
DIVISiON OF ST. THOMAS AND ST. JOHN

RURAL TELEPHONE FINANCE
. COOPERATIVE,

Civ. Action No.: 2004-154
Plaintiff,

LOAN DEFAULT ACTION
-against-

INNOVATIVE COMMUNICATION
CORPORATION,

Defendant.

STIPULATION

This Stipu.lation is entered into this 9th day of September. 2~5 by and between

Rural Telephone· Finance' Cooperative ("RTFC") and Innovative COllllllimi.cations CorP·

("ICC").

WHEREAS. RTFC filed a Complaint dated June I. 2004. and an Amended

Complaint dated July 20, 2004 against ICC in the United Stales District Court for the Eastern

District ofVirginia, in which RTFC alleged various events of default under the loan agreement. .

between the parties: and

WHEREAS. ICC filed lis Answer to Amended. Complaint; Amended

Counterclaim on August 3. 2004, and subsequently ICC filed its A\llend~d Answer to Amended

• Complaint: Amended Counterclaim on August 23. 2004 in which it denied that it i~ in default of

the loan agreement and raised various defenses to RTFC's claims: and

NOW. THEREFORE. the parties stipulate as follows:

I. RTFC hereby agrees to voluntarily dismiss the following alleged defaults with
prejudice:

EXHIBIT

I_~J_



• . relating to 5MB Boatphone Holdings. Ltd. (Amended Complaind16S -71,
I22(i) & (h»;

• relating to ICCs 1998 Preferred Stock Issuance, (Amended Complaint, 1172 - 78,
115({); .

• . relating to certain Virgin Islands tax liens filed against Vitelco on April 4, 1992,
June 17, 1992 and July 29, 1992, (Amended Complaint, 1179 - 87, 1l5(g) & (h),
122 (k), but not those claims relating to certain Federal tax 'Iiens filed against
Viteleo in 200 I);

• relating toCommlinications Systems and.Services Inc. and Executive Security
Services Inc., (Amended Complaint," 88 - 98, 115(i), 122 (m) - (p);

• relat.ing to the dissolution ofPinacle Limited, (Amended Complaint;" 105 - 108,
lIS (j), 122(s»;

.• relating to the alleged failure to maintain certain liens on pledged collateral,
(Amended Complaint, n 99 - 104, 122(q). and (r»;

• relating to the liquidation of Martinique Cable ~ultimedia SARL (~MCM");

(Amended Complaint, n 109 - III, 115 (k), 122 (t». but riot those claims.
relating to Martinique TV Cable SA ("MTVC").. . "

2. RTfCs voluntary dismissal of the defaults listed in paragraph i herein with
prejudice shall not constitute an admission thli't it was not entitled to assert said
defaults in the Amended Complaint.

3., By executing this Stipulation, ICC does not waive any arguments, defenSes or,
claims that it has alleged, or may claim to have.

4. have executed this S 'pulation as of the date 'first stated above.

~ LLP

J NATHAN D. SIEGFRIED
Attorneys for Plaintiff RTFC

LAW 0nFICES OF JOEL H. HOLT

By' \I 1 AI.- _ ~ -W-~-_._.

EL H. HOLT
Attorneys for Defendant ICC
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IN THE DISTRlCT COURT OF THE VmGIN ISLANDS
PlVISlON OF ST. THOMAS AND ST.JOHN

avo Action No. 2Q04..cv-Q154

)
RURAL TELEPHONE FINANCE )
COOPERATIVE, )

)
Plaintiff, )

)
vs. )

)
INNOVATrVE COMMUNICATION )
CORPORATION, )

)
Defendant. )

)
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This matter is before the Court on the parties' stiplllatiop entered iIito on

8eptember 9, 2005 dismissing~ dafms~ in the Amended Complaint.· Upon

ronsideration of the mattets before the Court and being otherwise advised of the

prexnises, it is hereby

ORDElUID

THAT the specific COW\tG in the Anlet\ded Complaint referenred in the stipulation

are hereby dismissed with prejudice.

Dated: D<A-ow 1-1 1 200';-

AT T EST: WILFRBDO MORALES
Clerkof Court

~~~~.y.
Dist Joel a Holt

Jonathan D. Siegfried

D"'-I. '/)vJ..J~
(1...l..U fh,..-+e<-
~~ Nid.\',,---.

~eBarnard.
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Fl'SIlk.

~ Security Services. Inc. is a direct subsidiary of ICC. I left Ulem off of the list because they are
not pledged to RTFC.

Robert Parrett

O8I23IOt 11:52AM

To: Frank VaughanlCFCCCFC
ce:

Slbjeet: ICC subs

f

RTFe 042754
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RTFC· 5c

INTERNAL MEMORANDUM

TO: Sheldon C. Pet=. CEO V DATE: July 12, 2001

COPlESTO:

FROM:

Executive Tearn, McDaniel

Lawrence Zawalick, Admini~trativeCoordina\II

SUBJECI': High Risk Borrowas Update

Amnlcan Dleltal Switching ("ADS")
ADS shutdown itS operations on April 16.2001 with an outstanding principal balance On its £eCured RTFC line of Cledi
$1,550.000. RTFC's ex~ure net ofpatrooage capital certificates and the 2001 cash refund 15$1.498.811. Th t
of the loan was wrillen off as a bad debt in the fiscal year ended May 31. 200I. We are now allemp . ver through a
liquidation action.

However. the landlord foc ADS' l=ed office and warehouse space hM' Cs lien in accordtmce with Florida law.
RTFC's options are 10 (a) pay the landlord for back rent (ap . y $9,000 per month since April) plus legal costs and fees.
and auction the MSets OUlOelves and receive 100% or (b) pennit the landlord to auction the ..sets; RTFC will be
entitled to any monies the landlord receiv' ess of his costs. Discussions with liquidators and telecom asset recovery
specialisu have solicited no iDle . e assets of ADS. The majority of the inventory is raw materials including parts. frames
and electronics for V' entura switches. The book value of the inventory as of April 19.2001 was SI.468,782. We have
resumed di . with ADS' customers that have fonned a consortium known as the ADS Users Group. The Users Group
h 10 pay the landlcnl exactly what he is owed in exchange for the entire inventory. RTFC has asked the Users Group

Innovative Communicolions ~orporatlon ("ICC"; Nin:in Islands Telephone Corporalion ("Vilelco") ~t
On July 2, 2001. RTFC reccived a letter from ICC requesting a deferral of its principal payments for a 24-month period
beginning June 30. 2001 until June 30.2003.

\.AiLe lill its bp6idiig we SdbSJdiAiY. viieiC& nave h8d dlniculty IlUlkJng thetr last two dcliL service payments (March 31 aDd
June 30). Both companies fully paid the March payment in part by funding an $8.7 million RTFC-mandated escrow account.
The June payment consisted of interest only followed by the above-described ~uest for a deferral of the principal due.

The company has produced audited financial statements for Vitelco. but we have yet 10 receive audited fi statements for
ICC for the second consecutive year. Delays in the audited financial statements are a resull of the e in the audit fum, and a
relatively late engagement dale of the new fll1ll. Grant Thorton was hired to replace Deloi in November 2000 10

prepare an audit report for 1999 and 2000 of an organization with more than 25 $U •• • both foreign and domestic.

vA study of internally prepared financial stalements indicates lIlat the ow problems have been spurred by significant capital
spending during 2000. While RTFC staff estimates non-acq • • • capital spending for the year to have been $72 million, ICC
states the amoulll was $53 million (see Attachment I). in the ilemiution of the company's capital expenditures roc
2000 Is $45 million in costs relating to plant tion from hurricane damage. Managemenl at the company informed \IS

that il had received over $12 millioo in ' proceeds over the pasl 12 months yet did DOt use the funds to repay the $30
million pri~paJ balance,of its . ~ line of credit as ~uired under its loan docwuents. There.~appro~telY
$18 nullion 10 unfunded e c\81ms remauung. ,

ICC and operating subsidiaries carry extensive storm damage illSUTance and mainlenance of storm insurance coveuge
uement of its RTFC loan documents. In its July 2. 2001 Jetter. ICC hM requested that RTFC allow the coverage On its

PROPRlErARYand CONFIDENTIAL

Def-ICC Dep Ex 0149/1

RTFC 019644 ~

k- ~



Memo To:
Rt:
Page 2

Sheldon C. Pet=en, CEO
High Risk Borrower; Update

ons are below the "hurricane belt". ICC
, it will save S11 million on annual insuralVX premiums.

VRTFC has learned that the company is delinquent on its Social Security taxes by S1.6 million. which represents 3 quarterly
payments missed during 2000. (W~ther all 2001 IRS payments are CUlTent or not is now being investigated by RTFC slaff.)
We have initiated a searcll to determine if the IRS has filed a lien against the company and for bow much.

ound plan includes applying cash to repay
Ie of its 727 airplane, (b) uppaid insurance

dditionally,lCC has $65 million outstanding on
at are scheduled to mature on October 31,2001.

ICC's July 2, 2001 letter contains a lengthy turnaround strategy. ICC's
principal during the moratorium period that may be received from (a) th
claims. and (c) any equity or debt offerings by its foreign subsidiaries.
two RTFC lines of credit with interest rate adders of250 basis poin

Wireless North, LLC ("WN")
In mid-May 2001, follOWing the receipt of a formal defau etter, PCS borrower WN made its past due April 30 interest
payment to RTFC. Soon thereafter, we agreed to enter' 0 a dialogue with WN, its parent Minnesota PCS ("MN peS"),
and co-secured lender (and part owner) ToU<:h Amer' ('''fA'') regarding the terms under which RTFC would consent to
the sale of WN and MN peS' licenses and other a IS in multiple sale transactions, since no single bidder was interesterl in
the company's entire PCS business. Major issu currently being discussed center around the timing of the multiple sale
transactions, whether buyers have been identi for all of the properties, how much of the sale proceeds should be applied
to Our S28 million loan (as compared to 0 million ofTA loans), and whetherlbow the guarantees supporting 86.3% of
our loan need to be amended to further teet our risk/recovery position while the company's assets are Gold.

company c alms
which includes an iOOefinite moratorium on capital expenditures. However, ICC has failed 10 proVide wedcly cash flo
projections, has reorganized the management of the company again and continues to miss promised delivay dates 0

financial staterneolS and other items.

v Unfortunately, ICC seems to be taking an adversarialapproach to remedying the differences of opinion
the company and RTFC. This is evident in ICC's request for RTFC Bylaws and listing of Cl1lTent B
membership claiming that they plan to solicit the membership for a special meeting. RTFC's respo has been to provide
the first two items but instead of proViding a membership listing. we agreed to distribute to the bership on ICC's behalf
whatever materials the company wishes to put before the RTFC membership. The company's t posture appears to be
fueled by two misconceptions on the part oilCe: (I) ICC's belief that RTFC has disclosed fidentiallnfonnation
regarding the financial position of its a-ganiz.ation, and (2) based on ICC's analysis ofMa on River Capital LLC's public
documents, it has concluded that the Madison River companies Cl\ioy a mOre favorable ationship with RTFC when
making a comparison of the business activities, cash flow, level of debt, and interest e adders. However, an accurate
comparison cannot be made using the information contained in tbe public filings ause the role that RTFC financing has
at the Madison River enterprise is not described in detail.

MN peS currently owns C and F b k license spectrum for 13 markets primarily in Minnesota and parts of North Dakota,
South Dakota and Wisconsin rep senting a total potential population (or POPs) of 2.6 million. MN PeS' licenses average
13.5 MHz and 32 POPs per mile. WNs existing CDMA based PCS network covers 4 of the 13 markets representing
0.4 million POPS and ,500 customers.

ion) and TA loans (S20 million) are secured on a 50-SO'll, basis by all the assets ofMN PCS and
WN, with the excep' n of the company's C and F block PCS licenses that ace pledged under the FCC loans ($65 million).
The RTFC loan i so secured by pledges of 100'Jb of the equity of MN pes and WN and is further supported by fust loss
owner guarant and a second loss, periodic payment vendor guaranty covering $24.2 million or 86.3% ofRTFC's gross

. These guaranties break down as follows - $7.4 million from the original telco investon (primarily
9.3 million from Motorola (unsecured), and $7.4 million from TA (secured by cash collateral).

Most 0 guaranties are structured such that they cover a percentage of the total outstanding RTFC indebtedness and
rate down as principal payments are made or assets are volunuuily sold with sales proceeds used to pay down

tanding RTFC debt. Unfortunately, without changes to the affected guaranties, this structure Will result in our
guaranteed eXposure not reducing while the most saleable collateral is being sold. This could lead to RTFC suffering a

loss if the remaining coUltera] is not of sufficient value to cover the unguaranteed portion of the loan. RTFC's gross .

RTFe 019645
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We hl~ ruchld .greementon III iuues releted to the ICC/ATN Co. Merger .nd it should bacome
effective IS of tod.y. In. nutshell. ATN Co, will be the surviving entity .nd ICC will SOon be
liquidated. All of the EmCom'stock will be pledged to us, ATN Co. willb. holding I 20 year.
$53.7 million note (6.5% intet,est rate' from ICC Subsidiary UC g,u.rantee,d by Prosser and • $204-'
millio,n note from Prosser. ATN Co. will issue $53.7 million in preferred stock with an 8.5% _ ..._-"
dividend (hence, Prosser will get I 2% or $1 million positive arbitrage). , .

To:
cc:
Subject:

Min Springer

12123/9806:32:29 PM

Robin ReedlCFC@CFC,:Lany ZlwaficIcJCF'C@>CFC

ICC/ATN Co. M«ger

JX 197 Page 1 of 2 \

\

\

\

I

\

Here's a summary of what we negotiated in: ~

. ,1) The $73.7 million in notaswill be pledged to RTFC Ito be papered post-closin4 2) Prosser will pledge the pre1errad stock to RTFC (to be papered post-cllising).
3) .Prosser's persona' guaranty will remain in place despite our earlier agreement to release it
post-merger. I have agreed in principle with Carl Hartmann to carva out carteln personal assets (i.a.
homa, cars, Virgin Island Bank stock) after we ,,-papar all of this around March.
4) All ATN Co interest rate adders should now be at 150 basis points until the leverage Ratio
< 5.0 and EquitY > 20% of total assets (whereupon interest rate adder drops to 100 basis points/.
5) We have received a new Cahill, Gordon tax opinion that this reorganization/merger doesn't
impact their October 1997 tax free spin-off ruling and that all such actiVitY will not result in any
taxable gains at Iny of our borrowing or guaranteeing entities.
6) EmCom will provide us with I secured guaranty (to be papered post-closing).
7) No changes to the material terms of the preferred stock Ii.e. intarest rate, redemption rights,
voting rights, etc.) may be effectuated withovt our consent. Additionally. Jeff's personal guaranty
to ATN Co. on the ICC SubsidiarY'llC note can't be released withDut Dur consent lunless the nDte
is paid Dff).

8) ND current preferred stock dividends will be paid if nDt permitted by ATN CD. IDan dDcuments
(standard dividend test -- 40% Min Net Worth or 25% of Cash Margins if 25% net wDrth/.
91 RTFC shall ratain 2 seats Dn ATN CD. &. Vitelco BDards.

Tx,
Mett

CONFIDENTIAL
RTFC5157
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RUtAl TElEPHONE fINANCE COOPERATIVE
2201 Coopelative Way' Herndon, VirginiaZOl71-3025

703-709-6700

To:
From:
Copies:
Re:
Date:

.. ,J,
Robin Reed, Legal Doc,uments File (VI 801-A,05)
Matt Springer .
Lawrence Zawalick, RobertParrett (w/o attacJunents)
Documents Related to the Reorganization of ATN CO. and ICC
January 20, 1999.

Attached hereto arecertaln documents related to Atlantic Tele-Network Co. and
Innovative Communication Corporation's recent mergeflreorganization which became
effective December 23, 1998.

1) Side letter agreement executed by Jeffrey J. Prosser whereby: (a) he agrees to
pledge his $20 million personal note and Innovative Communication Subsidiary
Company LLC's $53.7 million note to RTFC as collateral for ATN Co. 's
indebtedness to RTFC; (b) his personal guarantee to RTFC will remain in effect;
and e EmCom agrees to issue a secured guarantee to RTFC for ATN Co's
indebtedness.

2) Stock Purchase and Sale Agreement between ICC and IC Subsidiary Company
LLC.

3) Jeffrey J. Prosser's guarantee to holder ofIC Subsidiary Company LLC's $53.7
million note.

4) Reorganization Agreement between ICC and ATN Co.

5) Certificate of Designation of Preferences and Rights of Senior Preferred Stock,
SeriesA.

6) Certain Consents to Assignment, Cross Receipts, Assumptions, Resolutions,
Consents to Dissolution

~ 7) ATN Co. Preferred Stock certificate issued to ICC.

8) Articles of Organization of IC Subsidiary Company LLC

9) Assignment of Right of use of trade name between ICC and IC Subsidiary
Company LLC.

RTFC 002456



10) Tax-free reorganization opinion of counsel from Cahill, Gordon dated December
23, 1998.

11) Matt Springer's 12/23/98 reorganization memo to Robin Reed and Lawrence
Zawalick. . .

12) Pre- and post-merger organization charts.

RTFC 002457
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MAl TElfPHONE fINANCE COQPEIATIVE

2Z01 Cooperative Way' Hemdon. Virginia 20171·3025
703·709-i>700

March 16, t 999

Carl J. Hartmi1Jm. Esq.
t 26 Sussex Street
Jersey City, New Jersey 07302

Kevin A. Rantes, Esq.
Apothecary Hall
2111 Company Street, Suite 3
Christiansted, St. Croix
US Virgin Islands 00820

Dear Carl and Kevin:

Pursuant to our conversations, enclosed please find substantially completed draft
documents related to the merger of Atlantic Tele-Network Co. and Innovative
Communication Corporation. More specifically, please find the following documents:

1) Master Guaranty Agreement;
2) Master Modification to Guarantors' Mortgage and Security Agreements;
3) Master Assignment ofPromissory Notes;
4) Master "A" Pledge and Security Agreement (covering ICC's pledge);
5) Master "B"Pledge and Security Agreement (covering ICSubsidiary Company's

pledge and anticipatory pledge);
6) Sample Substitute Promissory Note;
7) Sample Secured Guaranty for I-Carom Holdings, Inc. (similar one will be utilized for

all new Guarantors);
8) Sample Guarantor's Mortgage and Security Agreement for I-Corom Holdings, Inc.

(similar one will be utilized for all new Guarantors); and .
9) A memorandum from Robert Parrett discussing certain post-closing stock pledge

clean up issues.

In addition to the above, next week we will send to you draft opinions of counsel,
resolutions, certificates of incumbency, stock powers and UCC-!s and UCC-3s as
deemed appropriate by RTFC. Further, in the near future, we will prepare an Amended
Loan Agreement and a Consolidated Mortgage with New ICC which should be the last
step necessary to roll up all of the loan and security documents into New ICC.



Please provide me with your comments as soon as possible, so that we may send out
exec~table documents for filing purposes by the end ofnext wec;k. I can be rc;ached at
(703)709-6746. ..

Sine¢rely,
~:

~.•.'. ­
r._f'Y~
Matt,~. Springer .
Assi~tant General Counsel

cc; Thomas R.Minnich (w/o enclosures)



RIJRAI TElEPHONE FINANCE COOI'ERATM
zzol Coopenlive Way· Herndon, Vucinia Z0171-30ZS

: 703-709-6700

MEMORANDUM

TO:

FROM:

COPIES:

DATE:

RE:

Matt L. Spririger
Assistant GeUeral Counsel

Robert A. Pm,:re« r(l
Legal Assistant

Carl J. Hartm\um, Esq.
Kevin A R.aIfies, Esq.

March 16, 1999

Post-closing actions required to correct or complete the documentation for
stock pledged as collateral by ICC and ATN Co.

This memorandum outlines the actions required to complete the documentation of certain
stock pledges provided to RTFC as collateral for loans to Innovative Communication
Corporation and Atlantic Tele-Network Co.

After Mr. Hartmann and Mr. Rames have reviewed and commented on the draft Master A
and Master B Pledge and Security Agreements, RTFC will prepare the final revised
pledge documents and/or UCC-l & UCC-3 forms referred to below for each pledgor.
These documents will be sent to Mr. Rames to supervise the execution, filing and return
toRTFC.

RTFC will return the original stock certificates to Mr. Rames upon receipt of the
replacement certificates identified below.

1. Innovative Communication Corporation (lC Corporation)
VI 801 A-OS

IC Corporation executed and delivered an Amended Pledge and Security Agreement,
dated September 16, 1998. -The pledged collateral includes 5,200 shares of The D¥ly
News Publishing Company,Inc.

RTFC has possession of certificate number 3 of The Daily News Publishing Company,
Inc. showing Gannett Co. as the owner of the stock.



Action required - a new certificate needs to be issued showing IC Corporation as the
owner of the Daily News Publishing Company, Inc. Certificate number 4 is listed on the
stock power that was submitted with the September 16, 1998 pledge agreement.

2. Innovative Communication Company (lC Company)

IC Company executed and delivered an Amended Pledge and Security Agreement. dated
September 16, 1998. The pledged collateral includes an unspecified number of shares of
Emerging Communications, Inc.

Two stock certificates totaling 4,490,926 shares of Emerging Communications, Inc.
(Emerging) were delivered to RTFC in conjunction with the A-05 loan. RTFC already
held 5,704,231 shares pledged as coIlateral for the A-Ol through A-04 loans. It is unclear
whether the approximately 763,977 additional outstanding shares wiIl be pledged or
retired.

IC Company has subsequently merged into Innovative Communication Subsidiary
Company, L.L.C. (lCSC).

Action required - RTFC will prepare a Pledge and Security Agreement. Stock Power
and VCC-I Financing Statements by which ICSC will pledge a total of 10,195,157 shares
of Emerging to RTFC. The pledge will reflect the anticipated merger of Emerging into
the new Innovative Communication Corporation, which will be a whoHy-owned
subsidiary oflCSC.

3. Atlantic Tele-Network Co. (ATN)
VI 502 A-05 & A-06

ATN executed and delivered a Second Amended Pledge and Security Agreement, dated
September 9, 1998. The pledged collateral includes: (a) 250,000 shares of the Virgin
Islands Telephone Corporation; (b) 1,000 shares of Vitelcom Cellular, Inc. d/b/a Vitel
Cellular (Vitel Cellular); and (c) 60,000 shares ofSMB Holdings, Ltd.

A RTFC has possession of certificate number 10 of the Virgin Islands Telephone
Corporation. showing American Cable & Radio Corporation as the owner of the stock.

Action required - a new certificate needs to be issued and a new stock power executed
naming IC Corporation as the owner of the Virgin Islands Telephone Corporation. The
certificate number that appears on the stock power executed in conjunction with the
September 9, 1998 Second Amended Pledge and Security Agreement is # 10.

B. RTFC also has possession of two certificates totaling 1,000 shares of Vitel
Cellular. Certificate number 2 lists ATN as the owner of 900 shares of Vitel Cellular.
Certificate number 3 shows Comsat Mobile Investments, Inc. as the owner of 100 shares
ofVitel CeIlular.

2



ActiOD required - a new certificate needs to be issued and a new stock power executed
naming IC Corporation as the owner of 1000 shares ofYitel Cellular. .

C. AlN pledged 40,000 shares of common stock and 20,000 shares of preferred
stock in 8MB Holdings, Ltd. RlFC has possession of a replacement certificate that
names Boatphone-FCR,'Ltd. as the owner ofthose shares.

Action reqaired • a nc\y stock power will need to be executed naming IC Corporation as
the owner of5MB Holdings, Ltd. and a VCC-l Financing Statement will need to be filed
to reflect the correct oWnership of 8MB Holdings, Ltd. A new certificate naming IC
Corporation as the owner of the 8MB Holdings, Ltd. shares will need to be issued and
delivered to RlFC with the new stock power.

3
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MASTER GUARANTY AGREEMENT

This Master Guaranty Agreement ("Master Guaranly") is made as of the
day of • 199--, by: (I) INNOVATIVE

COMMUNICATION SUBSIDIARY COMPANY, L..L.C. (successor in interest to, and
formerly known as, INNOVATIVE COMMUNICATION COMPANY, L.L.C.), THE DAILY
NEWS PUBLISHING COMPANY, INC., CARIBBEAN COMMUNICATIONS
CORPORATION (dlbla Sl Thomas-St. John Cable 'TV), BVI CABLE lV. LTD.• ST.
MAARTEN CABLE T.V., LTD. (alk/a Caribbean Teleview Services N.V.), and VIRGIN
ISlANDS CABLE TV. a limited partnership (dlbla SI. Croix cable 'TV) (ooI1ectively,
hereinafter referred to as the ·Existing Guarantors·); (II) JEFFREY J. PROSSER in his
individual capadty (hereinafter referred to as the 'Personal Guarantor"); and (III)
ATLANTIC AIRCRAFT, INC., I-COM HOLDINGS, INC., ICREAL, INC., VITELCOM
CELLULAR, INC., EAST CARIBBEAN CELLULAR, N.V., ST. MARTIN MOBILES, SA
(collectively, hereinafter referred to as the ·New Guarantors") (the Existing Guarantor,
Personal Guarantor and New Guarantors ooIlectively hereinafter referred to as the
·Guarantors·) in favor of RURAL TELEPHONE FINANCE COOPERATIVE, a South
Dakota cooperative association ("Lender").

WHEREAS, Lender extended aedit to ATLANTIC TELE-NETWORK CO. ("ATN
Co.") in the following amounts and pursuant to the following terms (hereinafter, the ·ATN
Co. Notes"), all of which are subject to the Second Restated Mortgage and Security
Agreement dated as of September 9, 1998, as it may have been or may be amended from
lime to time (hereinafter, the "ATN Co. Mortgage"):

New Loan Prior Loan Original Loan Maturity
Designation Designation Amount Dam
V1802-A-01 VI502-A-Q1 $44,444,000 June 30, 2007*
VI802-A-02 VI502-A-Q2 $18,315,789 December 30,2012
VI802-A-Q6 VI502-A-Q3 $21,052,632 April 15, 2013
VI802-A-10 VI502-A-Q4 $6,842,105 April 15. 2018
VI802-A-Q8 VI502-A-Q5 $32,315,790 September 9,2013
VI802-A-11 VI502-A-Q6 $13,684,211 September 9, 2018
VI802-S-03 VI 502-5-03 $15,000.000 April 28, 1999

·Original Maturity Date for VI 802-A-01 (f1k1a VI 502-A-01) was changed by consent of all
parties from December 30,2002 to June 30, 2007.

WHEREAS, Lender extended aedit to INNOVATIVE COMMUNICATION
CORPORATION ("'CC·) in the following amounts and pursuant to the following tenns
(hereinafter. the "ICC Notes·), all of which are subject to the Restated Mortgage and
Security Agreement dated as of September 16, 1998, as it may have been or may be
amended from time to time (hereinafter, the ·ICC Mortgage·);

New Loan
Designation
V1802-A-03
VI802-A-Q4
V1802-A-07

Prior Loan
Designation
V1801-A-01
VI801-A-02
V1801-A-03

Odginal Loan
Amount

$18,947,368
$40,000,000
$18,421,053

Maturity
Date

December 30, 2012
December 30, 2012

April 3, 2013

fl1-/l!



VI802-A-05
VI802-A-09

VI801-A-Q4
VI801·A.QS

Draft

$21,052,632
$63.157,895

December 30,2012
September 16, 2013

WHEREAS, ATN Co. acquired all of the assets and assumed all of the liabilities of
ICC pursuant to a Reorganization Agreement dated December 23, 199B;

WHEREAS, ICC lawfully dissolved as a corporate entity pursuant to a. resolution of
the soJe stockholder thereof made as of December 23, 1998 and submitted to the Office of
the Ueutenant Governor of the VIrgin Islands on December 30, 1998;

WHEREAS, ATN Co. lawfully changed its name to INNOVATIVE
COMMUNICATION CORPORATION (hereinafter, "NEW ICC"), pursuant to an
amendment to Articles of Incorporation filed with the Office of the Lieutenant Governor of
the Virgin Islands on January 29. 1999 and approved by that office by Certificate of
Amendment to Midas of Incorporation dated February 9, 1999;

WHEREAS, as of March 15, 1999, the aggregate arnount of prindpal outstanding
under the ATN Co. Notes and the ICC Notes was $274,863.657.71 (hereinafter referred to
as the "New ICC Existing Indebtedness");

WHEREAS, the Existing Guarantors are either direct or indirect owners or
subsidiaries of New ICC. have previously guaranteed indebtedness of ATN Co. and/or ICC
from Lender (as is evidenced by a Modification to Secured Guarantees dated as of
September 16, 1998), and have agreed to guaranty the New ICC Existing Indebtedness
and all future indebtedness to New ICC from Lender (hereinafter referred to as the "New
ICC Future Indebtedness"), pursuaflt to the tenns and conditions hereunder;

WHEREAS, each Existing Guarantor is party to a Secured Guaranty and a
Guarantor's Mortgage and security Agreement and/or a UCG-1 Finandng Statement
(collectively, hereinafter referred to as a "Guarantor's Mortgage") dated as of December
30. 1997, and a Modification to Secured Guarantees dated as of September 16. 1998. in
fal/or of Lender;

WHEREAS, the Personal Guarantor is the indirect owner of all of the outstanding
stock of New ICC, has previously guaranteed indebtedness of ICC from Lender (as is
evidenced by an Amended Guaranty dated as of September 16. 1998), and has agreed to
guaranty the New ICC Existing Indebtedness and New ICC Future Indebtedness, pursuant
to the terms and conditions hereunder;

WHEREAS, the New Guarantors are either direct or indirect subsidiaries of New
ICC, and each has agreed to guaranty the New ICC Existing Indebtedness and the New
ICC Future Indebtedness, pursuant to the terms and conditions hereunder; and

WHEREAS, to induce Lender: (i) to consent to the Reorganization Agreement, the
dissolution of ICC and certain related transactions thereto; (ii) to extend the New ICC
Existing Indebtedness and consider certain future indebtedness to New ICC; and (iii) for
other good and valuable consideration, the receipt and suffidency of which are hereby
acknowledged or reaffirmed; each Guarantor hereby unconditionally guarantees, joinUy



Draft

and severally, the due, timely and full payment by New ICC of all New ICC Existing
Indebtedness and New ICC Future Indebtedness.

NOW THEREFORE, In consideration of the foregoing, the parties hereby agree as
follows:

Section 1. Reaffirmation of Existing Guarantees. Except as expressly modified
herein, each Existing Guarantor acknowledges that: (I) it shall be jointly and severally liable
for the New ICC Existing Indebtedness and the New ICC Future Indebtedness; (ii) the
terms and conditions of the Secured Guaranty, Modification to Seo.Jred Guarantees, and
the Guarantor's Mortgage shall remain in full force and effect; (iii) the Guarantor's
Mortgage shall continue to encumber the Mortgaged Property (as that term is defined in
the Guarantor's Mortgage); and (iv) from lime-to-time, it shall take such further actions,
and execute and file such other instruments, deemed reasonably necessary by lender to
reaffirm its obligations hereunder and secure the New ICC Existing Indebtedness and New
ICC Future Indebtedness as an Additional Note (as suctl term is defined under the
Guarantor's Mortgage) under the Guarantor's Mortgage.

Section 2. Reaffirmation of Personal Guaranty. Except as expressly modified
herein, the Personal Guarantor acknowledges that: (i) he shall be jointly and severally
liable for the New ICC Existing Indebtedness and the New ICC Future Indebtedness; (ii)
the terms and conditions of the Amended Guaranty shall remain in full force and effect;
and (iii) from time-ta-time, he shall take such further actions, and execute and file suctl
other instruments, deemed reasonably necessary by Lender to reaffirm his obligations
hereunder.

Section 3. Affirmation of New Guarantees. Eactl New Guarantor
acknowledges that (i) it shall be jointly and severally liable for the New ICC Existing
Indebtedness and the New ICC Future Indebtedness; (ii) it shall enter into a secured
guaranty and guarantor's mortgage and security agreement as of even date hereof, in
form and content satisfactory to Lender, providing Lender with a first priority lien on
substantially all of its assets, revenue and property; and (iii) from time-ta-time. it shall take
such further actions, and execute and file such other instruments, deemed reasonably
necessary by Lender to reaffirm its obligations hereunder.

Section 4. Cancellation of Future Obligations. Eactl of the Guarantors may
cancel any and all future liabilities to guarantee the New ICC Future Indebtedness
provided that it submits a written request to Lender at least sixty (60) days prior to New
ICC Incuning any New ICC Future Indebtedness, and such request is accepted by Lender
within thirty (30) days of receipt, suctl acceptance not to be unreasonably withheld by
Lender; provided, however, that notwithstanding anything to the contrary, such Guarantor
shall continue to be obligated for al/ of the New ICC Existing Indebtedness and al/ of the
New ICC Future Indebtedness incurred until suctl time as lender shall agree to accept
Guarantor's cancellation request.

Section 5. Acceptance by lender. By its execution of this Master Guaranty,
Lender accepts and approves the reaffirmations and affirmations made by the Guarantors
hereunder.
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Section 6. Counterparts. This Master Guaranty may be executed in two or more
counterparts, each of which shaD be deemed an original but all of which together shall
constitute one and the same instrument.

Section 7. Successors and Assigns. This Master Guaranty shaD be binding
upon and inure to the benefit of the respective successors and assigns of each of the
Guarantors and the lender, provided, however, that n9 Guarantor shaD assign or transfer
his or its rights hereunder without the prior written consent of the Lender.

IN WITNESS WHEREOF, each Guarantor and Lender have executed this
Master Guaranty as of the , day of , 199_.

(SEAL)

Attest: _

(SEAL)

Attest: _

(SEAL)

Attest: _

(SEAL)

Attest: _

INNOVATIVE COMMUNICATION
SUBSIOI~Y COMPANY, l.LC.
(flk/a INNOVATIVE COMMUNICATiON
COMPANY, L.L.C.)

By: _

TItle:-----------

THE DAILY NEWS PUBLISHING
COMPANY, INC.

By: _

Title: -----------

CARIBBEAN COMMUNICATIONS
CORPORATION (d/b/a ST. THOMAS-ST.
JOHN CABLE TV)

By: _-.;,... --' _
Title:-----------

BVI CABLE TV, lTD.

By:
nUe-:-----------



(SEAl)

Attest: _

(SEAl)

Attest _

(SEAL)

Attest: _

(SEAl)

Attest _

(SEAl)

Attest _

(SEAL)
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ST. MMRTEN CABLE T.V., LTD. (alk/a
CARIBBEAN TElEVIEW SEFW/CES N.V.)

By:-----------. Title: ---,.----'-__

. VIRGIN ISLANDS CABLE TV, a limited
partnership (d/b/a ST. CROIX CABLE TV)

By: _
TItle: _

ATlANTIC AIRCRAFT, INC.

By: _
TiUe: _

I-COM HOLDINGS. INC.

By: _
Title: _

ICREAL, INC.

By: --'-__
Title: - _

VITELCOM CELLULAR, INC.

By: _



Attest: _

(SEAL)

Attest: ------'----

(SEAL)

Attest: ~ _

(SEAL)

Attest: _

(SEAL)

Attest _

Draft

nUe: _

EAST~BBEANCELLUlAR, N.V.

By: -=-_-,-
TItle:
~----------

ST. MARTIN MOBILES. SA

By: _

Title:-----------

JEFFREYJ.PROSSER

By: _

Title:
-~---------

RURAL TELEPHONE FINANCE
COOPERATIVE

By: _

Title:._----------
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UCC·l Original Financing Statement

Borrower Infonnation. DEBTOR

Org. Is a Co-op?: • Ye.~ONo

VI802
InllOnU\'e CommunieatlQn Corp. fltJa ATNCO
Bjerget House
POBox 1130
Ouistianstcd. St, Croil<, VI 00821-17:>0
DC?OOIRTFC
VJ802

Secured Party:
Debw Party:
Slate of O~anlz81lo11
(D~btor):

Organhatlomlt ID II:
Type of Enul}':

Tax ID':
Loan fadllty N>....~
Lo,an Amount; .-._-~;ooo:OOO

Loan Ty~: Secured Promis.orr NOle
Loan Maturity Date: 0610412014

TransmittiDIt Utilily: 0 Yes • No

Co-op ID:
Ore- Name:
Malting AddrrtiS:

Cummc'1lh:

Guarantor Information· DEBTOR

Guaranty? 0 Yes. No

Guarantor Co-op ID:
Guarantor Nanll::
GU3rantor Al1d..~:

Slatf or Organtzallon:
Orcanlzotlonal JD ,:
Typf or Entity:
Tax 10 M:

Transmitting UtUlt)'?~) YC5 • No

Comments:

Pledgor Information· DEBTOR,

Pledge? o Yes • No

RTFC 046529
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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM lO-K
o ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE

SECURITIES EXCHANGE ACT of 1934
For tbe fiscal year ended May 31, 2004

or

o TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE
SECURITIES EXCHANGE ACT of 1934

For the transition period from to

Commission file number 1-7102

NATIONAL RURAL UTIliTIES COOPERATIVE
FINANCE CORPORATION

(EXIJCt nome of "'fistTOnI as sJWijWd in ilS charler)

DISTRICT OF COLUMBIA
(SLale or other j!lrisdi(:tion 0fim:orporalion or organization)

52-0891669
(/.R.s. Employer Identification Number)

2201 COOPERATIVE WAY, HERNDON, VA 20171
(Address ofprincipal execulive Offices)

(Registrant's telecommunications number, including area code, is 703-709-(700)

Name of each
exchuge on
",Ilk" listedTitle or each class

Securities registered pursuant to Section 12(b) of the Act
Name oreadJ
txchange OD
which lktedTitle of each class

6.375% Collateral Trust Bonds, due 2004
5.50% Collateral Trust Bonds, due 2005
6.125% Collateral Trust Bonds. due 2005
6.65% Collateral Trust Bonds, due 2005
7.30% Collateral Trust Bonds, due 2006
6.20% Collateral Trust Bonds, due 2008
5.75% CoIlaleral Trust Bonds, due 2008
5.70% Collateral Trust Bonds, due 2010
7.20% Collateral Trust Bonds, due 2015

NYSE
KYSE
KYSE
NYSE
NYSE
NYSE
NYSE
NYSE
NYSE

6.55% Collateral Trust Bonds, due 2018
7.35% Collateral Trust Bonds, due 2026
6.75% Subordinated Note~ due 2043
6.10% Subordinated Nole~ due 2044
7.625% Quarterly Income Capital Securities,

due 2050
7.40% Quarterly Income Capilal Securities,

due 2050

NYSE
NYSE
NYSE
NYSE

NYSE

NYSE

Indicate by check mark whether the registrant (I) has filed all reports required to be filed by Section 13 or 15(d) of
the Securities Exchange Act of 1934 during the preceding 12 months (or for such shorter period that the registrant
was required to file such reports), and (2) has been subject to such filing requirements for the past
90 days. Yes I8l No D.

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K is not contained
herein. and will not be contained to the best of the registrant's knowledge in definitive proxy or information statements
incorporated by reference in Part IV of this Form IO-K or any amendment to this Fonn 10-K. C3I

Indicate by check mark whether the registrant is an accelelllted filer (as defined in Rule 12b·2 of the
Act). Yes 0 No 0.

The Registrant has no stock.
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NATIONAL RURAL UTllJTIES COOPERATIVE FINANCE CORPORATION

NOTES TO CONSOLIDATED AND COMBINED FINANCIAL STATEMENTS - (Continued)

Based on its analysis. CFC believes that it is adequately reserved for tbe estimated probable loss on its
loan to CoScrv at May 31. 2004.

(d) VarTec Telecom. Inc. ("VarTec") is a telecommunications borrower of CFC located in TX. VarTec
provides discount long-distance service throughout the U.S. using a platform commonly known as dial­
around service and also offers competitive local exchange carrier ("CLEC") services and other
telccommunications products through direct markcting and multilcvel markcting. VarTec docs not own
network assets for the provision of local services. but rather leases network facilities from incumbent.
facilities-based. local exchange carriers ("LECs") at wholesale rates. In addition. VarTec also offers other
resale services to a lesser degree ineluding wireless. digital subscriber lines ("DSL"). paging and satellite
radio.

Currently. there is significant competition in both of VarTec's primary businesses. dial-around long­
distance service and as a CLEC. This competition has resulted in a significant reduction to the cashflow
generated by VarTec. In addition. on a prospective basis. recent court rulings have given the incumbent
LEC network owners more control of the prices they can charge to companies leasing elements of the
network. which will most likely result in an increase to the cost of operating as a CLEC that leases
network capacity.

VarTec is engaged in binding arbitration with Teleglobe. Inc. ("Teleglobe"). in connection with VarTec's
acquisition of Teleglohe subsidiaries. TI,e suhsidiary acqui.sition was financed with approximately
$227 million of unsecured notes issued by VarTec to Teleglobe. Teleglobe contends that VarTec is in
payment default with regard to the notes. while VarTec contends that Teleglobe breached its agreement
with VarTec and that VarTec has significant offset and recoupment rights relative to the breach. The
arbitration is expccted to be completed no sooner than late August 2004. The outcome of thc arbitration is
unknown.

At May 31. 2004. CFC had a total of $340 million of loans outstanding to VarTec. On May 31. 2004,
CFC classified all loans to VarTec as non-performing. CFC's exposure to VarTec is secured under a
mortgage on substantially all of its assets. VarTec was current witb respect to debt service payments to
CFC at May 31. 2004. However. VarTec has informed CFC thaL it will not be ahle to meet the principal
portioo of the debt service payments due on August 31. 2004 and November 30. 2004. Failure to make
such payments constitutes an event of default under the credit agreement. CFC believes it is doubtful that
VarTec can continue to make regularly scheduled payments of principal as and when due under the
existing credit agreement. As of June 1.2004, CFC has placed the loans to VarTec on non-accrual status
\vith respect to the recognition of interest income. CFC is currently in negotiations with VarTec regarding
future payments on the outstanding debt. as well as other terms and conditions of the lending relationship.

At May 31. 2004. CFC believes that it is adequately reserved against its exposure to VarTec.

(e) Innovative Communication Corporation ("ICC") is a diversified telecommunications company
headquartered in St. Croix. Unitcd States Virgin Islands ("USVI"). In thc USVI. through its subsidiarics.
ICC provides wire line local and long-distance telephone services. Cable television service is provided to
subscribers in the USVI and a number of other islands located in the eastern and southern Caribbean and
mainland France. ICC also owns the local newspaper based in St. Thomas, USVI and operates a public
access television station that serves the USVI.

~AS of May 31, 2004. CFC. through RTFC. had $552.7 million in loans outstanding to ICC. RTFC's
collateral for the loans includes (i) a series of mortgages, security agreements, financing statements.
pledges and guaranties creating liens in favor of RTFC on substantially all of the assets and voting stock of
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ICC, (ii) a direct pledge of 100% of the voting stock of ICC's USVI local exchange carrier subsidiary,
(iii) secured guaranties, mortgages and direct and indirect stock pledges encumbering the assets and
ownership interests in substantially all of ICC's other operating subsidiaries, and (iv) a personal guaranty
of the loans from ICC's indirect majority shareholder and chairman.

On June I, 2004, RTFC filed a lawsuit in the Eastern District Court of Virginia against ICC for failure to
comply with the terms of the loan agreement. The complaint was amended by RTFC on July 20, 2004 to
allege additional loan agreement defaults by ICC and to demand immediate full repayment of ICC's total
outstanding debt including all principal, interest and fees. On August 3, 2004, TCC filed it~ amended
answer and counterclaims, in which it denies that it is in default of the loan agreement, and asserts a
counterclaim seeking the reformation of the loan agreement to conform to a 1989 settlement agreement
among the Virgin Islands Public Services Commission, ICC's predecessor, and RTFC, in a manner that
ICC contends would relieve it of some of the defaults alleged in the amended complaint.

;>L~_-7~AS of May 31,2004, ICC was current on all its scheduled monthly payments to CFC and all loans are
1'1 currently on accrual status With respect to the recognlllon of mterest mcome. RTFC and ICC have agreed

that, during the pendency of the litigation, (i) RTFC will bill ICC for regularly scheduled 10M payments,
calculated at pre-default levels of principal and interest, (ii) ICC may make such payments to RTFC, and
(iii) RTFC may accept and apply such payments to the loans, without prejudice to either party's rights,
defenses or claims in the pending litigation, under the loan documents or otherwise.

At May 31, 2004. CFC believes that it is adequately reserved for its exposure to ICC.

(15) Segment Information

Prior to June I, 2003, CFC combined operations with RTFC and operated in two business segments­
rural dectric lending and run,l telecommunications lending. Upon adoption of FIN 46(R), as of June 1,
2003. CFC now consolidates NCSC and RTFC and operates in three business segments - rural electric
lending, rural telecommunications lending and other lending. The financial information for these segments
provides a breakout of the consolidated and combined statements of operations that reflects the full gross
margin earned on each segment's loan portfolio and a breakout of the consolidated and combined balance
sheets that reflects the total assets in each segment. The electric segment is comprised of loans to electric
members Md foreclosed assets which were received as a resull of the selllemenl of dectric loans. The
telecommunications segment is comprised of loans to telecommunications members. The other segment is
comprised of the loans to electric consumers, loans to the for-profit subsidiaries of members and other
items not included in the electric or telecomm unications segments. The cost of funding, derivative cash
settlements, derivative forward value and foreign currency adjustments are allocated to each segment based
on CFC's current matched funding and risk management practices. Operating expenses are allocated based
on the cost reported for each segment. The breakout of 10MS outsLanding represents actual loans
outstanding for each segment. The loan loss provision and ending loan loss allowance balance are allocated
to each segment based on CFC's loan loss methodology. All other assets except for foreclosed assets are
allocated based on total average loan volume. Using the methodology described above, financial
information reported for net margin, total assets and loans outstanding for the telecommunications and
other segment will not agree with the net margin, total assets and loans outstanding reported for RTFC
and NCSC as stand-alone entities. Prior period amounts have not been restated to include the other
lending segment.
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Don't let us find rot about it after the fact.

So, en the face of these defaults, am

given tre fact that RTFC no l~r had faith in Prosser

or 10:: am its credibility, 10:: delivered default

mtices -- I'm sony, Rl'FC delivered default n::.>tices to

10::, accelerated the full arro.mt of their loan, $600

million, am bmu.3ht suit in the Eastern District of

Virginia in tOO :rocket docXet in order to collect its

$600 millicn.

Now, it certainly isn't nv intention, arrl

00 natter what my abilities, it is 'lieU beyon:l my

abilities in any reasc:nable a:roont of titre to take )'O-l

t.hroo3J;l each am every default that's alleged in this

eatplaint. 'IlEre are, in fact, ~)'O.l have an

q:p:»: tunity to :review the oooplaint, I think when I

last coonted, a1:xllt 31 separate violatioos of tOO loan

agrearents.

Arxl as my colleague Eric said to you,

there is nothing really for yoo to do today al::alt that.

we're rot aski.n3 you to d3cide the ccxrplaint. That's

q:l for a jl.d.3e in Virginia. But l\'e tOOught that the

O:mnission might be interested in a few exanples of the

kin:is of defaults that potentially are relevant here.

So let Ire start with one which involves

VI'lELO) am Belize. We allege in our c:.'alPlaint that
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fran the lerrler, ani as I understarrl their p:::sition

before this Ccmni.ssicn, also with::A.lt. arrt awroval or

oversight fran}'OU. That trey didn't have to ocxre here

ard tell yoo.

N::M, yoo' 11 decide, h:Mever, 'tbether they

are right, that you d:n' t have any oversight wt they

are free to issue the stock ard loon it off-islard as

they see fit. But we believe that they are dead WlXOJ

alx:ut their rights as to the leOO;r.

I co.J.1d tell~ in the 600-milliro-d:>l1ar

loan, ~ of the fuxrlarrental safeguards that a l~

is g::>in3 to insist up:n is that there be creeks ani

balances, so that the OOt:'l:'CMer canrot take assets an:i

do t.hinJs that i.npair its oollateral. That's just

15

16

f1:' .,
N::M, as I said, there are other oofaults,

18

19

20

21

22

23

24

25

31 nore -- or 30 in all. They really all follCM a

similar suit -- a similar pattern, ani I'm n:>t goitl3 to

take }'OJ t.hroo:Jh cne l:1.f roe l:ut they kin:1 of fall into

categories. sane kilrl:3 of issues.

Assets of ale I~ entity are pledJed to

third parties to secure loans to otrer PI:ooser entities

wit:lDut our kn:.:1.tlleege or ccnsent. So, again, an asset

that we think we have urrler cur loan agrearent., they

take. 'lbey say, we will pled3e it away over here,
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security interest lapses, there is always the danJer

that sareb:rly can intervene, put a security interest in

between }UlX8 arrl when it is renewed, so loan
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say \lie are rot g::>irg to let yw a.u:e that default. 1Irrl

nore inp:>rtantly, evez:ycre, if trey are CI.U:'Erl -. an:i

wten I say there are 31 defaults, what I'm sayi.nJ to

}'OJ. is this treatnent of a loan, this failure to nake

sure they are in gxx:l shape, that trey are preserved,

reflects for us a cavalier disregard of its loan

obligatiOllS.

so the botton lire here is, instead of a

b:>~ that scnplloosly tries to live up to its loan

d>ligatioos am its :t:epresentaticns, RFIC baa CXXlCl\.1d;rl

that 10:: is enaaged o::ostantly in hidi.Ig the tall, of

avoidiIB its loan obligations, am. sirtply lacks can:br,

truthfulooss an:i transpcu:ency. An:i when yo.! have a

600-millicn-cbllar loan, is it too m..dl to ask for

Eric trentiaJed to yw en settlarent. ~

in the ~t d::cket, Deoenber, January, that's it.

100 M3gistrate Ju::l)e in the Eastem District of

Virginia naOa that furrlarrent.ally clear. He said Q:::n't

anylxxl:y even think of canirg back here to ask for an

adjourr-nent, and the only reascn I can't tell yo..t
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Advertisers Sept. 10,2004 - The local telephone company could have new
Unks owners as early as January if Rural Telephone Financial Cooperative
c;:::~~ prevails in its suit against Innovative Telephone's parent company

Innovative Communication Corp..::ar "We believe we will be back in January in our new role as the
Organizations owners ofthe telephone company," Eric Cowan, RTFC legal counsel,
Schools said Friday.
Services In a hearing before the Public Services Commission Cowan said
Data RTFC was "tired" oflCCs "half-truths" and "after-the-fact" notices of
Deaths actions ICC had taken and so if had filed suit against the phone
Other stuff company in June.

commentary Specifically at issue was an $85 million preferred stock issuance

:oppei~:nriFaorulsm that RTFC says violated loan agreements between RTFC and A......
Innovative Communications Corp.

"We are tired offmding out that ICC was taking monies that had
Arts/Entertalnmre::.:nt:....--beeft"1'l<~~tlS-eeliftt<emHr·rvi·iol1ltit·lfH:*1he--letIfH~eerllefltf"-:fe.mttMtrt-i C • f •

Things to do ' c•••nlly I
Movies/TV Siegfried, another attorney representing RTFC, told PSC members. Of tU VlfS

Musk: Siegfried said ICC had committed 31 violations against its loan A.
Showcase agreement with RTFC, a not-for-profit lending institution that provides Be an

lifestyles rural telephone companies with low-interest loans.
Advice ue to t e act at as no more al 10 e rosser an
Health/Fitness ICC," Siegfried said, the institution had no choice but to file the suit.
Home/Garden "We believe that we will prevail in this litigation and become
Food owners of the company," Cowan, said, adding, "We are ready to work
Religion with the commission if the courts rule in our favor."
Other stuff Cowan said if that happened, RTFC would hire utility specialists to
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run the company while it sought a suitable buyer.
Cowan promised the decision wouldn't be long in coming because

the suit was filed in a federal District Court in Virginia that is dubbed
the "rocket docket," because of the speed at which the court hears and
decides cases.

But it wouldn't take a court ruling for RTFC to vote in a new board
of directors and take over the company.

Lanny Davis, ICC's attorney, said, "There is a threat ofRTFC
taking over the company before we have our day in court." Because, as
part of the loan agreement RTFC holds 100 percent ofthe common
voting stock ofInnovative Telephone, Davis said, "They can do this
tomorrow morning."

None of the RTFC representatives disagreed with Davis's statement,
nor would they agree not to do it, despite Davis' repeated requests that
RTFC commit to not taking over before "we get our day in court."

The hearing, postponed two weeks earlier, was called to address the
financial viability of the phone company and to discuss the pending
RTFC litigation.

In opening the hearing Frederick Watts, PSCs attorney, said three
critical issues could impact the commission's relationship with
Innovative Telephone, which it regulates: the RTFC litigation,
Innovative's issuance of preferred stock and use ofthe money derived
from the issuance, and the so called "Greenlight" litigation.

Issuance of $85 million in preferred stock brings litigation

In the RTFC lawsuit filed against Innovative June 1, Rural
Telephone said ICC owes it $600 million. Siegfried said 31 breaches of
the loan agreement were RTFCs reason for calling in the entire loan.
The breach that appears to have brought on the action, however, was
the telephone company's $85 million preferred stock issuance. To add
to RTFCs annoyance Siegfried said $30 million ofthe proceeds were
loaned by the phone company to another ICC entity that RTFC didn't
know about, to purchase a telephone company in Belize.

"This one transaction alone violated a host ofICCs loan
agreements," Siegfried said, adding that ICC had a pattern of taking the
assets of "one ICC entity, pledged to third parties, to secure loans to
other Prosser entities."

ICC was required to notify the RTFC in advance about the sale of
stock as part ofits loan agreement, Siegfried told the commission.
However, it did not do so.

RTFC found out about the preferred stock issuance on May 1 in the
"footnote" ofICCs end ofyear fmancial statement, and he said, "it was
up to us to figure out what it was."

"Without the consent ofRTFC or the PSC, they saddled the
company with $85 million stock obligations and transferred $30 million
out of the Virgin Islands, to the government ofBelize," Siegfried said.

Cowan said, "there's no guarantee" that the money would come
back to the territory either, because it was an unsecured loan.

At issue specifically for the PSC is what the V.I. Code says relative

"t4 , ,...........
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to the commission's role: "No person or corporation, whether or not
organized under the laws of the territory, shall sell, acquire or transfer
control, either directly or indirectly, of any public utility organized and
doing business in this territory, without first securing authorization
from the commission."

But ICC attorney Kevin Rames told the PSC that in his opinion the
code did not apply to this situation because Innovative was excused
from its obligations under a 1989 agreement signed by Vitelco, RTFC
and thePSC.

Rames, who rattled off the legalese of the 1989 agreement, said
according to his interpretation the 1989 agreement supercedes the law
and therefore the issuing of preferred stock does not require PSC
approval.

"The law was not intended for the PSC to intervene every time
Innovative transferred one share of stock,.. Rames said. "That would
impede on Innovative's ability to raise capital."

Rames said the issuance of the $85 million in stock did not initiate a
"change of control"; therefore ICC did not believe it was violating the
PSC order.

Watts did not agree with Rames' legal interpretation of the 1989
agreement. "No matter what the PSC agreements have said, they can't
trump the law of the land," Watts said.

Siegfried said the Belize loan "reflects for us the cavalier disregard
for its loan agreement. When you have a $600 million loan, is it too
much to ask for candor, openness and honesty?"

But Davis said ICC did not owe RTFC that much money. "The $81
million is the real subject of this lawsuit," Davis said, adding that RTFC
had seized $61.6 million in patronage certificates from ICC last week
and used it to pay down on the ICC debt, "as is their right," Davis said.

According to Davis, the loan to ICC forits operation in Belize was
a short-term loan at 12 percent interest, which comes due at the end of
November.

"Not only will that loan be repaid, but it will be repaid early," Davis
said.

Davis added that ICC now has permanent financing in place for the
Belize telephone company it purchased, so no more of Innovative
Telephone's money will be used to fund the Belize purchase.

Davis also said Innovative is "current" on its loan payments to
RTFC and that ICC owes it only $500 million.

Cowan, however, estimates that ICC's overall debt has reached
nearly $1 billion. "That's billion with a 'B,''' Cowan said. "That's a lot of
money."

"We have questions about how that can be sustained; that's what we
are here to talk about," he said.

Cowan said ICC's debt is:
- $600 million to RTFC.
- $200 million to Greenlight.
- $85 million to preferred stock holders.
- $65 million to the Department of Agriculture's Rural Utilities

Service.
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(See: "Suit Seeks More from ICC; Loan Details Made Known".)
Sharp said the stock issuance "has not had any impact on the

ratepayers."
Sen. Luther Renee, nonvoting member of the PSC, said it did have

an impact on the territory: "You used capital monies that could have
been used in the territory for Belize, instead ofusing it for capital
projects" in the Virgin Islands.

Watts reminded Sharp he had told the PSC in the last hearing that
Innovative had to seek EDC benefits to be able to accomplish capital
improvements.

"Why were you loaning money out to other entities when your
company is in need of capital projects?" Watts asked.

Sharp said it was a sound business decision to loan the money,
which was borrowed at 10 percent interest, to another ICC company at
12 percent interest. He said it was better than putting it into a bank
where it would only earn 1 or 2 percent interest.

Greenlight litigation not settled yet

In Maya judgment was rendered in a suit filed against ICC by
Greenlight Securities, minority stockholders in ICes predecessor finn
Emerging Communications. In that case in Delaware state court, the
judge's decision, which has not yet been converted to a monetary
judgment, was that ICC had understated the value of the stock owned
by the minority (Greenlight) by tens of millions ofdollars. (See:
~sser Ordered to Pay Millions to Ex-shareholders".)

The estimates of the judgment were between $100-200 million.
Davis said that ICC and all Greenlight stockholders had signed off

on a memorandum ofunderstanding Thursday night. He did not say
what the monetary terms of the memoradum were. .

Siegfried said the RTFC believes its loan should be paid in full
before money was issued to address the Greenlight situation.

"It is our decision to end the relationship we've had with ICC,"
Siegfried said. "In this case, defaults do matter; the truth does matter. If
the RTFC prevails, there will be a new successor to Innovative."

Frederick Joseph, sub-director of the United Steelworkers of
America, in attendance at the hearing said, "I want them (RTFC) to take
over tomorrow." Joseph's union represents Vitelco employees.

Sen. Louis Hill, who attended the meeting, issued a release Friday
afternoon, saying he was "gravely concerned" at the issues raised at the
hearing. Hill requested that the PSC "immediately" file an action in
court against Innovative Telephone for violating the V.I. Code.

"Additionally, I would like the PSC to conduct an investigation to
determine Innovative Telephone's ability to pay $30 million in
dividends to Innovative Communication Corp. in light of the fact that
Innovative Telephone is currently requesting EDC benefits to improve
their communication's infrastructure," Hill wrote.

USF Certification
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The PSC also voted 4-2 Friday to accept the recommendations of its
consultant Gregory Mann and approve Innovative Telephone's
Universal Services Fund certification plus send a letter to the Federal
Communications Commission notifying it of the certification.
Innovative receives substantial subsidies from the fund. This is the first
time the commission, which is required to sign off on the application,
has done anything more than rubberstamp the application, Valencio
Jackson, PSC chairman, said at a meeting in August.

PSC Chairman Valencio Jackson, along with Alric Simmonds,
Alecia Wells and Yvette Canegata-Jones voted in favor of the motion.
Verne David and Desmond Maynard abstained. Jerris Browne was
absent.

Attending the hearing Friday were Jackson, Canegata-Jones, David,
Maynard, Simmonds, Wells and Renee. Browne and nonvoting member
Sen. Shawn-Michael Malone were absent.

Back Talk
Share your reaction to this news with other Source readers. Please

include headline, your name and city and state/country or island where
you reside.

Publisher's note: Like the St. Croix Source now? Find out how you
can love us twice as much -- and show your support for the islands' free
and independent news voice... click here.

ClIck I",cd". More 2004419-14 06:53:49

Scaled Down Primary Cuts Costs in Half
Ifyour candidate did not win in the primary, look on the bright side, it did not cost

that much to elect his opponent

aid /un '" Mqr. 2004-119·14 00:U:08

llilfpenny Bay Not Safe for Recreation Use
Halfpenny Bay is not safe for swimming or other recreational uses right now. The

bay has been placed on the list of recreational beaches that do not meet V.I. beach
water-quality standards.

C./id: hge '" More 2004-119·13 22:54:38

High School Students to Mentor Elementary Students
The u.s Attorney's office will soon resume its Peer Helpers Mentoring and

Tutoring Program. 1be program was initiated to counter violence among youth.

CUd here far MorG_1004-119·U 11:35:54

~Yir~inJslands Now Under a-Stot.m Warning
The u.s. Virgin Islands went on a tropical stonn I .- ~~

warning and the British Virgin Islands on a tropical .• / ,.' )., tOO,
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ICC Offer to Settle Refused by Telephone Cooperative
by Molly Morris

Sept. 21, 2004 - The Rural Telephone Finance Cooperative firmly rejected an
offer from Innovative Telephone Co. attorneys Tuesday to reach a settlement for
millions of dollars for which RTFC says Innovative is in default.

Speaking from his New York office Wednesday, RTFC attorney Jonathan
Siegfried said, "A proposal was made by Innovative Telephone that was rejected
by RTFC. There are no further negotiations scheduled."

Talks between the attorneys for both companies were held Tuesday in
Washington. D.C. Siegfried further said RTFC plans to continue with its current
lawsuit against Innovative Telephone's parent company, Innovative
Communication Corp.

"We are proceeding full speed ahead with the litigation in the District of
Virginia, and we expect to prevail in trial in December or January," he said
Wednesday.

The negotiations stem from a lawsuit RTFC filed in federal District Court in
Virginia on June 1 claiming that ICC and its subsidiaries had violated a 2001
agreement for a loan of$163.9 million from the cooperative to ICC, that ICC was
therefore in default of the loan and that RTFC was therefore entitled to call in the
loan and prior loans. (See "Cooperative Sues ICC and Says It Owes $530

Million").

The RFTC is a member-owned, not-for-profit, lending cooperative created in
1987 to serve the financial needs of the rural telecommunications industry.

Attorneys for the two entities clashed in a Sept. 10 meeting before the Public
Services Commission. As part of its loan agreement, RTFC holds 100 percent of
the common voting stock ofInnovative Telephone.

Eric Cowan, RFTC legal counsel, told the commission, "We believe we will be
back in January in our new role as the owners of the telephone company."

Siegfried said at that meeting, RFTC was "tired" oflCC's "half-truths" and
"after-the-fact" notices ofactions ICC had taken and so it had filed suit against the
phone company in June.

Specifically at issue was an $85 mil1ion preferred stock issuance that RTFC
says violated loan agreements between RTFC and Innovative Communications

file1I1CVDownloadsIRTFC'1020News''/020ArtickslSI_Y.20CroixY.20Sounxo.htm (I of 5)912312004 4: 18:45 PM
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Senate Committee Axes Taxes. Funds Union Workers
With fiscal year 2005 drawing near, the Senate Finance Committee in a hearing Wednesday

tabled three ofGov. Charles Turnbull's tax proposals in the 2005 budget, reduced several
appropriations to fund the $9 million in pay raises for union worlcers and effectively disbanded
the present Carnival Committee.

DPNR Says St. Croix Beaches Safe for Swimming
In the immediate aftennath ofTropical Storm leanne most St Croix beaches tested for water

quality were found unsuitable for swimming. A new update by the Department of Planning and
Natural Resources Division ofEnvironmental Protection shows all tested beaches are now
safe. Four beaches in the St Thomas-8t lohn district are still a problem.

Castle Burke Woman Missing Since Monday
Police are looking for a 21-year-old woman who has been missing ILorraine Bryan.!

since Monday. Herminio Velazquez, deputy police chieffor St Croix,
said Lorraine Bryan, an Estate Castle Burlce resident, was last seen early Monday afternoon in
the Sunny Isles Shopping Center and also at a bank near the Seventh Day Adventist Church in
Castle Coakley.

Publisher's note: Like the St. Croix Source now? Find out how you can love
us twice as much _. and show your support for the islands' free and independent
news voice... click here.

Back Talk
Share your reaction to this news with other Source readers. Please include

headline, your name and city and state/country or island where you reside.

nny aVIS, I C's attorney, sal, ere IS a eat 0 TF ta g over e
company before we have our day in court." Davis said, "They can do this
tomorrow morning."

The PSC is scheduled to hear further from Innovative and the RTFC in a Sept.
30 meeting in Frederiksted.

Corp. Siegfried said at the meeting that 31 breaches of the loan agreement were
RTFC's reason for calling in the entire loan. The breach that appears to have
brought on the action, however, was the telephone company's stock issuance. To
add to RTFC's annoyance, Siegfried said, $30 million of the proceeds were loaned
by the phone company to another ICC entity that RTFC didn't know about, to
purchase a telephone company in Belize.

filelI1CVDownloads!RTFOIo20News%20Articies/Sc%2OCroix%20Sou~.htm (2 of5)9/23/2004 4:18:45 PM
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RTFC IN BATTLE OVER CONTROL OF U.S. VIRGIN
ISLANDS TELCO
By Vince Vittore

Telephony, Oct 4, 2004

The Rural Telephony Finance Cooperative, the non-profit lender that specializes in financing for rural
teleos, is attempting to take control ofone of its customers, according to a lawsuit filed in U.S. district
court.

The suit against Innovative Communications Corp. - parent company ofInnovative Telephone, the
incumbent telco in the U.S. Virgin Islands - alleges that ICC has broken a total of31 covenants on its
loan agreements with RTFC, including failure to pre-pay certain loans. Most egregious is the
contention that an ICC affiliate controlled, by ICC CEO JeffProsser, issued $85 million in preferred
stock and used $30 million of the proceeds to purchase a telco in Belize - all without informing RTFC
as required by previous loan agreements.

''You can weigh some of the defaults and say some would be more important than others," said
Jonathan Siegfried, a partner with Thelen, Reid & Priest, which is representing RTFC in the case.
"When RTFC found out by reading a footnote of an ICC year-end financial that one of [ICCs]
subsidiaries issued preferred stock and doesn't account for the proceeds - and seems to have used
some of the proceeds by lending them to Jeff so he could buy a toy in Belize, we've now moved into an
unacceptable area."

RTFC also claims that the company was required to receive permission from the public services
commission of the U.S. Virgin Islands before it could acquire the Belize property. As a remedy, RTFC
is seeking control of the telco as well as the wireless and cable operations that are under the same
corporate umbrella. To do that, though, the company could be forced into bankruptcy.

''The intent is to operate until such time that we can make an appropriate sale to an appropriate buyer,"
said Eric Cowan, also a partner at Thelen, Reid & Priest.

ICC officials wouldn't comment on the lawsuit, citing company policy. However, the company filed a
counterclaim last month in the Eastern District Court ofVirginia, claiming that it wasn't required to

. seek permission from either RTFC or the PSC before making the deal in Belize.

In the case of the PSC, the company believes it was exempt from such regulations because ofa 1989
agreement signed by ICC's predecessor, Virgin Islands Telephone Corp., with the PSC. Additionally,
the company states that even if it did violate the terms of its RTFC loans, it has already paid off those
obligations as of last January by refinancing its debt with another lender. Furthermore, ICC claims that
RTFC has impeded its access to fmancial markets because of the liens the lender placed against its
assets.

However, RTFC believes the matter is more than just about money and goes to the heart of the
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relationship between the two companies.
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"The crux of it for RTFC is that they see someone who has borrowed $600 million, who has a series of
other obligations out there and they say 'we don't trust this guy any more,'" Siegfried said. "What
[ICC] is really saying is 'you know we agree that under the loan agreement we screwed up, so please
rewrite the contract. '"

Though rare, incumbent carriers have filed for bankruptcy. NTELOS, an ILEC that serves parts of
Kentucky, North Carolina, Tennessee, Virginia and West Virginia, filed for Chapter 11 protection last
year and emerged six months later. And RTFC is no stranger itself to troubled borrowers.

Last year, National Rural Utilities Cooperative Finance Corp. (CFC), which funds RTFC, forced
CoServ, a rural electrical and telecom cooperative, into bankruptcy and took over part of that
company's assets. CFC eventually sold off those assets.

RTFCs lawsuit against ICC is expected to be heard in December.

RTFC ALLEGATION

RTFC loans ICC $169,291,578 in August 2001. ICC has almost $600 million indebtto RTFC by 2004.

In February 2004 ICC subsidiary Vitelco issues and sells 85,000 shares ofpreferred stock for net
proceeds of $81,859,500, violating terms ofthe loan agreement and regulations ofthe U.S. Virgin
Islands' PUC.

Vitelco, which is controlled by the same management as ICC, then takes some ofthose proceeds to
fund a previously announced acquisition of Belize Telecommunications, the national carrier ofBelize.

Source: RTFC filing

€;l2004. Primedla Business Magazines and Media. a PRIMEDIA company. All rights reserved. This artlde is protected
by United States copyright and other intellectual property laws and may not be reproduced. rewritten. distributed.
redisseminated, transmitted, displayed. published or broadcast, directly or indirectly, in any medium without the prior
written permission of PRlMEDIA Business Corp.

© 2004 Primedia Business Magazines and Media. All Rights PRIMEUIAlJ-.JlSINE--.S.s ICQp~'lli I
Reserved.
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Caribbean Splash
Matthew Swibel, 11.01.04

How a Nebraska boy built an island empire with other people's money.

Jeffrey Prosser, owner and head of Innovative Communication, spent his 48th birthday this September in Washington, [
working with $500-an-hour lawyers to stave off a pack of creditors and regulators who are ready to have him tarred and
feathered. "Yuck," he says, with an exaggerated shudder. He would have been happier in the U.S. Virgin Islands. That'f
base from which he has built a constellation of telephone, newspaper, banking, cellular phone and cable TV assets with
cunning, moxie and other people's money. Or in Palm Beach, Fla., where he and second wife, Dawn, regulars on the
charity circuit, reside with one of his four children while their $14 million St. Croix beachfront mansion gets a makeover.

Among Prosser's adversaries are the former minority shareholders of.
firm Prosser merged into Innovative. In Maya Delaware chancery jud~

found Prosser personally, and his corporation, liable to them for $220
million in damages.

A month later the not-for-profit Rural Telecommunications Finance
Cooperative of Herndon, Va. accused Innovative of 31 breaches of its
lending agreement and filed suit to get the $550 million it lent Innovati
the most it has ever lent one company-repaid at once. In August Virg
Islands regulators questioned whether Innovative's phone company tI
had made an improper $28.5 million loan to Belize Telecommunicatio
which an affiliate of Innovative acquired for $105 million in stock in M.

When pressed, Prosser admits he has thought "for more than a mom
about losing it all." At a sale of physical assets, say, at bankruptcy, itf
assets would likely go for an estimated $360 million. But as of now
Prosser is keeping current on all his loan payments and so may be a
hang on to his steeply leveraged empire. "I am waiting to see if any c
four children are interested in coming in the company," he says.

The ruddy-faced 6-foot-3 Prosser grew up in Falls City, Nebr. (pop. 5,000). As a teenager he drove a bulldozer and Sl
cable for the telephone company where his father worked. In Lincoln he got an accounting degree at the University 01
Nebraska. He was off to the Caribbean at age 25 on behalf of some Nebraska investors interested in buying an alum
plant in St. Thomas. The purchase collapsed, but he kept angling for deals there. When he learned ITT was selling iu
Islands telephone business, Vitelco, he made an unsolicited $87 million bid. The telecom giant gave the then 29-yeal
the cold shoulder. But six months later, in June 1986, it finally gave in to his persistence. Prosser lined up 105% debt
financing from E.F. Hutton & Co. with help from Neil Prior, a telecom banker at now-defunct Kidder, Peabody & Co. F
left Kidder and took 30% of Vitelco's equity for himself.

PriOr knew a good deal when he saw one. Vitelco faced no competition and waS guaranteed an 11.5% return on InvE
by the Virgin Islands Public Service Commission. Sweetening the deal, the USVllndustrial Development Commissio

http://www.fOlbeS.comlforbesl2004/11011124--print.html(1 of3)IO/15/2004 1:31 :49 AM
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granted the company an abatement of 90% of income taxes and 100% of gross receipts, property and eXcise taxes. Th
new owners refinanced in just one year, replacing the Wall Street loan with a $104 million loan at a below-market rate fr,
the Rural Telecommunications Finance Cooperative.

In 1991 Prosser and his partners bought 80% of Guyana Telephone &Telegraph for $25 million. Eleven months later thE
took Vitelco's holding company public with an offering of 4.4 million shares, 40% of the total, at $19 per share. That madl
the then 35-year-old Prosser's stake worth $63 million. He divorced, remarried and bought a Rolls·Royce.

Prosser's acqUisitions and spending style led to a falling-out with the older Prior. They sued each other in 1995. Prosser
was facing protests over his use of private jets as well as a shareholder plan to oust him. The putsch failed, but Prosser
Prior agreed in 1996 to split the company in half. Prosser ended up owning 52% of the publicly traded Virgin Islands
business, now called Emerging Communications. Prior took the Guyana telecom.

Prosser kept buying. He used a newly formed company named Innovative to acquire four Caribbean cable-TV companiE
and Gannett's Virgin Istands Daity News. Then he moved to consolidate his budding empire, eventually settling on a pial
have Innovative bUyout Emerging Communications, ridding himself in the process of minority shareholders.

Innovative paid $10 a share for Emerging Communications, the telecom finance co-op that Prosser arranged to finance
bUyout. determined the shares were worth $28 each. Nevertheless, Prosser's hand-picked board at Emerging approved
$10 price. In addition to holding Prosser and Innovative liable for $220 million, the judge in Delaware held two Emergin~

board members liable for part of that; one was Prosser's personal attorney from Omaha, who also served as general
counsel of Emerging. Prosser considered an appeal but now looks likely to settle for $100 million. He appears to be
chastened by the decision. "The Delaware case made me open my eyes," he says.

Some federal agencies, however, still seem to have their eyes shut. Despite the litigation, last December the U.S.
Department of Agriculture's Rural Utilities Service guaranteed a $64.7 million loan to Innovative from the Treasury's Fe<
Financing Bank at an annual interest rate of only 1%. rtery few of FFB's 183 other borrowers have gotten more than $:
million.} The RUS lent another $1.6 million direeUy to Innovative at 4.3%. In addition to the subsidized loans, Prosser
collects $1.2 million a month from the Federal Communications-administered Universal service Fund. This is a subsidy
slush fund paid for by a federal phone tax.

With the financing still flowing, Prosser kept on buying. In April the government of Belize gave Innovative permission to
all the stock of Belize Telecommunications Ltd. from Lord Michael Ashcroft and Carlisle Holdings for $105 million. "If
someone wanted to break free from regulators and creditors, this is a place to consider opening shop," snipes Eric CO'I
outside counsel for the RTFC.

For that deal to go through, Prosser needed cash to pay down Beljze Telecommunications' debts to the Belize govemr
In February Vitelco sold 85,000 shares of preferred stock to unidentified investors for $82 million. Both the rural telecol
cooperative and Virgin Islands regulators allege that Vltelco wrongfully took $28.5 million of its proceeds and lent It to I
Telecommunications in March.

Oops. The co-op's loan agreement requires Innovative and its subsidiaries to use any funds from financing activities t<
down the loan from the co-op. So says the co-op, at any rate. Prosser argues otherwise. The dispute is tangled up in
arcane arguments about subsidiaries and technical defaults. Prosser also says that the Belize transaction is irrelevant
because Virgin Islands-based Innovative, which borrowed the RTFC money, didn't acquire it. That was done by a diffE
special-purpose Delaware corporation, also named Innovative.

In an effort to settle, Innovative has twice offered to restructure loan payments. But the co-op is in no mood to cut dea

http://www.foroes.comlforbesl200411101l124--print.html(2 of3)lO/1512004 1:31 :49 AM



Fl'fbes.com· Magazine Article

Prosser; it wants him removed and wouldn't mind seeing Innovative forced into bankruptcy.

Meanwhile, the Virgin Islands Public Service Commission's rules prohibit Innovative or Vitelco from making any loans to
foreign businesses, such as Belize Telecommunications. And the commission's staff is raising a stink about how Innova
could claim, in its recent request for an extension of tax breaks, to need more money for capital projects while at the sar
time shipping $28 million off to Belize.

"We are looking into whether or not the loan was or wasn't technically in violation of a PSC order from years ago,· says
Lanny Davis, a Washington, D.C. lawyer speaking for Prosser. (The smooth-talking Davis is best known as spinmeister
former President Clinton during the Monica Lewinsky days.)

Meantime, competition from wireless and an upstart Virgin Islands broadband service taunched in November could ero
Vitelco's customer base and its $53 million a year in revenue. As a going concern, Innovative's assets might be worth $
billion, says Prosser. But in a sale like bankruptcy, physical assets would go for maybe $360 million. That's only 65% o·
debt to the rural co-op.

Is Innovative insolvent? "It depends on what your definition of insolvency is," says Davis. Clinton couldn't have said it b

"';
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IN THE TERRITORIAL COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

INNOVATIVE COMMUNICATION
CORPORATION and the VlRGlN ISLANDS
TELEPHONE COMPANY, ClVIL NO. 44712004

ACTION FOR. DECLARATORY
AND INJUNCTIVE RELIEF

Defendant.

Plaintiffs,
vs.

)
)
)
)
)
)
)

DUDLEY, TOPPER AND FEUERZEIG, LLP, )
)
)
)
)

MEMORANDUM

Tms MATTER is before the Court on Plaintiffs' Motion for a Temporary Restraining

Order seeking to enjoin Defendant, Dudley, Topper and Feuerzeig, LLP ("DTFLLP'), from any

further representation of the Rural Telephone Finance Cooperative ("RTFC'') involving any

matters related to the Virgin Islands Telephone Company (''VITELCO'') and Innovative

Communication Corporation ("ICC") fJkJa Atlantic Tc1e-Network Co. ("ATN") and Defendant's

Opposition thereto.

A hearing was held on August 23, 2004 on the Motion for Temporary Restraining Order

and/or Preliminary Injunction. At said hearing, both Plaintiff and Defendant agreed to

consolidate a trial on the merits for both a preliminary injunction and a permanent injunction, to

be held on Friday, September 10, 2004. For the following reasons this Court will grant

Plaintiff's Motion for Temporary Restraining Order.

I. STATEMENT Of FACTS

Dudley, Topper and Feuerzeig ("DTP"), a Virgin Islands general partnership,

EXHIBIT

Q
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provided opinion letters to the lenders. The first loan took place in 1987 ("1987 loan") and was

from RTFC to both ATN and VITELCO. The second loan took place in 1990 ("1990 loan") and

was from Rural Electric Administration ("REA") to VITELCO only.

00 December 3D, 1987, DTF drafted an opinion letter ("1987 letter") on behalf of

VITELCO and ATN. This letter was provided to RTFC, the lender. George Dudley signed the

1987 letter. On January 28, 1988, a second opinion lctter was written on behalf oftbe debtors

and sent to RTFC. This letter referenced the 1987 loan and amended the mortgage and security

agrcement of the 198710an to indicate the actual value ofthe real property securing the debt.

Mark Topper signed this second opinion letter. In reference to this second opinion letter, Mark

Topper also signed a letter that was sent to Lieutenant Govemor Hodge, advising him ofthe

amended valuation of the real property sccuring the 1987 loan and sending him the resulting

difference tn recording fees.

In respect to the 1990 loan, Mark Toppcr signed an opinion lettcr, dated June 19, 1990,

that was drafted on behalfofVITELCO and provided to REA. In addition, on Junc 20, 1990,

Mark Topper signed and sent a letter to Lewis A. Stem, Esq. ofFried, Frank, Harris, Shriver and

Jacobson enclosing 39 documents related to the REA loan for the recipient's 'closing binder'.

Mark Topper subsequently left DTF in late1990.

During the period of DTF's representation of VITELCO and ATN, the companies were

engagcd in litigation with the Virgin Islands Public Services COIDmtssion ("PSC"). This matter

was eventually resolved and a settlement agreement was reached among VITELCO, ATN,RTFC

and PSC tn 1989 ("1989 Settlement Agreement"), which resulted in an amendment to the 1987

loan.
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In 2004, RTFC commenced a lawsuit against ICC in the state ofVirginia ("Virginia

Litigation") arising from an alleged default under a loan agreement dated August 27, 2001,

amended by a First Amendment to Loan Agreement dated April 4, 2003 ("2001 loan

agreement"). According to the Complaint filed in the Virginia Litigation, the alleged default of

the 2001 loan agreement makes due and payable all unpaid principal., all accrued and unpaid

interest and all other obligations outstanding on the 200110an and 'prior loans' between RTFC

and ICC. DTFLLP was retained by RTFC in June 2004 to provide legal services in the Virgin

Islands with respect to local Virgin Islands matters arising in connection with ICC's alleged

default under the 2001 loan agreement that prompted the Virgin.ia Litigation. On July 28, 2004,

. George Dudley, ofDTFLLP, arranged a meeting between the representatives ofRTFC and PSC

at the offices of the PSC's attorneys' Watts, Benham & Sprehn. P.C. In attendance were PSC's

Chainnan (via telephone), the Vice-Chairman and Attorney Boyd Sprebn for the PSC.

Representing the RTFC were its Chief Financial Officer, RTFC's in-house general counsel,

members of the law finn Thelen Reid & Priest LLP, attorneys of record representing RTFC in

the Virginia Litigation, and attorneys for DTFLLP, including George Dudley. The purpose of

the meeting was for RTFC to briefPSC on RTFC's commencement ofthe Virginia Litigation,

seeking to collect on debts owed by ICC and its subsidiaries and affiliates in excess of$550

million and how that litigation might affect VITELCO and the PSC's regulatory authority over

VITELCO.

On August 19, 2004, after leaming that RTFC had retained DTFLLP to meet with PSC

pertaining to the RTFC loans to ICC and V1TELCO, Plaintiffs filed the current Motion for

Temporary Restraining Order with the Court. Plaintiffs assert that Defendant law firm cannot
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continue to represent RTFC regarding matters in which the defendant previously represented

VITELCO and ICC flkJa ATN. Plaintiffs argue that Defendant's current representation ofRTFC

is a violation of the applicable ethical standard.

II. LEGAL STANDARD

FED. R. ClY P. 65(b) provides in pertinent part:

A temporary restraining order may be granted without written or oral notice to the
adverse party or that party's attorney only if (1) it clearly appears from specific facts
shown by affidavit or by the verified complaint that immediate and irreparable injury,
loss, or damage will result to the applicant before the adverse party or that party's
attorney can be heard in opposition, and (2) the applicant's attorney certifies to thc court
in writing the efforts, if any, which have becn made to give the notice and the reasons
supporting the clain1 that notice should not be required.

In order to prevail in an action for injunction, Plaintiffs must demonstrate that: (1) they

are likely to succeed on the merits; (2) if relief is not granted, they will experience irreparable

harm; (3) granting relief will not cause greater haun to the defendants, DTF; and (4) it is in the

public interest to grant injunctive relief. Everett v. Schneider, 989 F.Supp. 720, 724 (D.V.I.

1997). See also llA Wrigh~ Miller and Kane, Federal Practice and Procedure § 2948;

Swartzwelder v. McNeilly, 297 F.3d 228, 234 (3d Cir. 2002); AT&T v. Winback & Conserve

Program, Inc., 42 F.3d 1421, 1426-27; Gladfelter v. Fairleigh Dickinson Univ., 2S V.I. 91, 96

(Terr. Ct. 1990). Such a remedy should only be granted where a movant, by a clear showing,

carries the burden of persuasion. Gladfelter, 25 V.I. at 95 (citing liC. Wright & A. Miller,

Federal Practice and Procedure § 2948 (1973). See also Enterprise Int'l. Inc. v. Corporacion

Estatal Perot/era Ecuatoriana, 762 F.2d 464,472 (5th Cir. 1985); Polaroid Corp. v. Disney, 862

F.2d 987,991 (3d Cir. 1988); ECRlv. McGraw-Hill. Inc., 809 F.2d 223, 226 (3d Cir. 1987).
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JII. DISCUSSION

A. The Likelihood of Success on the Merits

Plaintiffs have adequately demonstrated that they will likely prevail on the merits.

Plaintiffs contend, pursuant to applicable ethical standards, that DTFLLP should be disqualified

from representing RTFC inVOlving any matters in whi.ch Defendant previously represented

VITELCO and ICC.

In this jurisdiction, "disqualification is never automatic", Brice v. Hess Oil Virgin

Islands Corp., 769 F. Supp. 193, 195 (D. V.I. 1990) (quoting US. v. Miller, 624 F.2d 1198, 1201

(3d Cir. 1980)); VECG, Inc. v. Bank of Nova Scotia, 222 F. Supp. 2d 717, 720 (D.V.!. 2002);

Gordon v. Bechtel Inti., 2001 WL 1727251, "'4 (D.V.!. Dec. 28, 2001). The Court has a certain

amount of discretion in regards to disqualification and " ...should disqualify an attorney only

when it determines, on the facts of the particular case, that disqualification is an appropriate

means of enforcing the applicable disciplinary rule". Brice, 769 F. Supp. at 195 (quoting Miller,

624 F. 2d at 1201); VEGG, Inc., 222 F. Supp. 2d at 722.

The applicable ethical standard governing disqualification in this matter lies in the ABA's

Model Rules of Professional Conduct (''Model Rules"). In this jurisdiction, the Model Rules

have been adopted pursuant to Terr. Ct. R. 303(a) and govern the professional responsibilities of

attorneys. See LRCi 83.2(a); see also Brice, 769 F. Supp. at 194; VECC, Inc., 222 F. Supp. 2d at

719_ Within the Model Rules the Plaintiff's contend that Rule 1.9(a) or 1.10, disqualifies

DTFLPP from representing RTFC The Defendant maintains that the relevant standard is Rule

1.1O(b) and under an application of such rule they should not be disqualified. It is not clear from

the evidence presented whether the applicable ethical standard is Rule 1.9(a) governing the
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disqualification of an attorney who has himself represented an adverse party, imputed to the

attorney's current finn lUlder Rule 1.l0(a), or Rule 1.l0(b) governing the ability of an attorney's

former finn to represent an adverse party.

The District Court of this jurisdiction addresses such a lack of clarity and states "any

doubts that the Court may have about the appropriateness of disqualification should be resolved

in favor of the movant in order to preserve the confidences of the fonner client" Bluebeard's,

886 F. Supp. at 1210 (citinglNA Underwriters Ins. v. Nalibotsky, 594 F. Supp. 1199, 1207 (B.D.

Pa.1984). The Court grounds this statement in its reflection of the prophylactic purposes, which

it says .....dispels any inconsistency which may appear in the Court's disqualification of

plaintiff's counsel where actual prejudice to defendant's interests may not be readily apparent. .."

ld.

Defendant states that Mark Topper, a fonner attorney with DTF, was the partner

primarily responsible for the legal work perfonned as local counsel to VITELCO and ATN

regarding both the 1987 and 1990 loans. Def. Exhibit 1 'i 2, Exhibit 3 ,r 2 and 3. Plaintiff's

Exhibit A presents five documents signed by an attorney at DTF on behalf of VlTELCO and

ATN. Mark Topper signed four of those five documents. George Dudley signed the other

document, the 1987 letter related to the 1987 loan, the only finaucing involving RTFC with

which DTFLLP says the general partnership was involved. Mark Topper states that he was

responsible for the preparation of the 1987 letter and George Dudley only signed said letter

because ofTopper's unavailability. Def. Exhibit 1 '\3. However, George Dudley does not attest

to this fact. Def. Exhibit 3. In addition, the three opinion letters signed by an attorney at DTF

and sent to lenders on behalfof ATN and VITELCO refer to 'we', presumably the entire ftnn of
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DTF, as being counselor special counsel to ATN and VITELCQ. Therefore, the Court finds that

as the 1987 loan was the only financing involving RTFC, as George Dudley signed the opinion

letter, and as it is not clear whether Mark Topper was the primary attorney on the 1987 loan, rule

1.9(a) and 1.10(a) will be the applicable ethical standards under which the Court will examine

the merits of this case.

Rule 1.9(a) states specifically:

A lawyer who has fonnerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in which that
person's interests are materially adverse to the interests ofthe fonner client unless
the fonner client gives informed consent, confirmed in writing.

The leading case in this jurisdiction interpreting this rule is Bluebeard's Castle Inc. v. Delmar

Marketing, Inc., 32 V.l. 205, 886 F. Supp. 1204 (D.V.I. 1995). Bluebeard's sets out a two part

examination when applying 1.9(a): (1) whether an attorney-client relationship existed between an

attorney in DTF and ATN or VITELCO; and (2) whether a substantial relationship exists

between that prior representation and DTFLLP's current representation ofRTFC. fd. at 1207.

Within the second part of the examination, the Court in Bluebeard's delineates a three prong test

to detennine the existence of a substantial relationship: (1) the nature and scope of the earlier

representation; (2) the nature of the present lawsuit; and (3) the possibility that the client might

have disclosed confidences during the earlier representation which could be detrimental and

relevant to the present action. The inquiry does not end there as in cases where 'relevant

countervailing considerations exist' the Court in Bluebeard '8 employs an additional step in the

fonn ofa balancing test to determine the appropriateness ofdisqUalifying an attorney.ld. at 1211

(citing Brice 769 F. Supp. at 195).
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It is uncontroverted that between 1987 aDd 1990, an attorney-client relationship existed

between DTF and VITELCO and ATN. However, the Defendants deny a substantial

relationship between DTF's prior representation of Plaintiffs and DTFLLP's current

representation ofRTFC.

As described earlier, the scope ofDTF's prior representation was to act as local counsel

for VITELCO and ATN in connection with loans they obtained from RTFC in 1987 and REA in

1990. In the present lawsuit, based upon the Defendant's own Exhibits, DTFLLP is acting as

local counsel to RTFC and providing advice as to Virgin Islands matters arising in connection

with ICC's alleged default under the 2001 loan agreement that prompted the Virginia Litigation.

The Virginia Litigation Complaint alleges that the ICC is in default of the 2001 loan agreement

with RTFC and this triggers default of all other outstanding obligations including 'Prior loans'.

Def. Exhibit 2(A) 113. DTFLLP argues that the 1987 loan may have matured in 2002, or been

extended, refinanced or supplanted by other loans between ICC, VITELCO and RTFC in which

DTFLLP played no role. However, the Virginia Litigation Complaint alleges that from 1987 up

until the 2001 loan agreement, RTFC made 15 separate loans to ICC, of which all 15 are

outstanding. Id. at,r 12, 13. Therefore it is reasonable to conclude that the original 1987 loan, in

which DTF assisted VITELCO and ATN, is one of the 15 loans extended by RTFC to the

Plaintiffs, is still outstanding and is part of the ''Prior Loans' whose default may be triggered as

part of the Virginia Litigation.

Defendant also argues, that similar to the Court's findings in the Brice case, no

substantial relationship exists. This present case is distinguiShable from Brice. In Brice,

attorney Rohn, whose disqualification was sought, had previously defended HOVIC, the movant,
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against personal injury cases. Brice, 769 F. Supp. at 193. Rohn was now representing the

Plaintiff. Brice, in a personal injury case against HOYIC. !d. The relationship between the prior

and current representation in Brice was different from the case at hand as attorney Rohn, in

representing Brice, was raising the same type of grievance she had defended against; however,

she had never actually defended HOVIC against Brice and thus had no prior confidences or

secrets ofHOVIC related to Brice's action. ld. at 196 In this case, George Dudley was not only

involved with the 1987 loan and signed the 19871etter sent to RTFC on behalfofVITELCO and

ATN, he is also currently involved in representing RTFC in a matter that may trigger the default

of that same 1987 loan. Therefore, as the 1987 loan is at issue in DTFLLP's prior and current

representations, a substantial relationship exists between these matters.

Upon a finding ofa substantial relationship, there is a presumption that the client possibly

disclosed confidences during the earlier action, which could be detrimental and relevant to the

present action. Beard 's, 886 F. Supp. at 1207. Such a presumption does not require the movant

to show that confidences were actually passed. ld. Defendant denies having any confidential

information regarding either the 1987 or 1990 loans. They state that they had no 'substantive'

communications with anyone in VITELCO or ATN, nor did they negotiate the terms of the loans

or prepare the corresponding loan documents. Dei Exhibit 1 ., 4. During oral hearings

Defendant argued that any information they had regarding the loans was not confidential, but

rather a document made avai.lable to the public or RTFC. However, the 1987 Jetter states that

DTF 'conferred with officers and agents ofATN and YITELCO'. PI. Exhibit A. DTP also acted

as counsel to Plaintiffs advising them regarding local matters pertaining to loans for three years

from 1987 through 1990. Therefore, it is reasonably possible that ATN and VITELCO may have
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revealed detrimental and relevant information to the Defendant and such infonnation might place

Plaintiffs at a disadvantage in the Virginia Litigation.

The last part of a Rule 1.9(a) disqualification analysis requires the Court to conduct a

balancing test. Brice 769 F. Supp. at 195 (citing In re Com Derivatives Antitrust Litigation, 748

F.2d 157 (3d Cir. 1984)). One party's request for disqualification based on its interest in the

continued loyalty o[its attorney is balanced against the opposing party's interest in retaining its

chosen counsel who has familiarity with the factual and legal issues involved, avoiding the time

and expense required to familiarize a new attorney with the matter and the policy that attorneys

should be free to practice without excessive restrictions. Id. While DTFLLP may specialize in

local issues pertaining to utilities and financing, they are not the only attorneys in the Virgin

Islands who maintain such an expertise. In addition, Defendant, by its own admission, was

retained as local counsel by RTFC in June, 2004. Def. Exlubit 3 'if 9. As DTFLLP has only

represented RTFC for approximately two months, it will not be too expensive or time consuming

for a new attorney to familiarize herself with RTFC's legal needs. Lastly, Defendant's worry

that by enjoining them from representing RTFC, they will not be able to practice freely as RTFC

is the main local financier of utilities. However, RTFC is not Defendant's sole client and

DTFLLP is only being enjoined to the extent of representing RTFC regarding matters in which

they previously represented VlTELCO or ATN. TIlliS, the Court finds these three factors

insufficient to outweigh Plaintiffs' interest in the continued loyalty of DTFLLP and other

prophylactic justifications for enforcing the applicable ethical standard.

Rule 1.9(a) governs the disqualification of a single attorney. Such disqualification can

onIy be imputed to the entirc firm of DTF if the requirem.ents of Rule 1.1O(a) are met Rule

,I
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1.10(a) states in material part, "[w]hile lawyers are associated in a firm, none of them shall

knowingly represent a client when anyone of them practicing alone would be prohibited from

doing so by Rules 1.7 or 1.9..." Comment 2 to the rule ex.plains that the rule is based on the

premise that a finn of currently associated lawyers is essentially one lawyer for purposes of the

rules governing loyalty to the client. However such a premise doesn't hold for disqualifications

under Rule 1.9(b) and LIO(b), when attorneys mOve from one finn to another George Dudley

will likely be disqualified under Rule 1.9(a); therefore, Rule 1.10(a) applies and it is likely that

Plaintiffs will be successful on disqualifying the whole:fum.

B. Irreparable lIarm

"Injunction is appropriate only where there exists a threat of irreparable hann such that

legal remedies are rendered inadequate." Anderson v. Davila, 37 V.l. 496, 125 F.3d 148 (3d Cir.

1997). Plaintiffs have articulated the irreparable harm they will experience if Defendants are not

enjoined from representing RTFC until September 10,2004, when a consolidated trial is held on

the preliminary and pennanent injunctions. Plaintiffs argue that an injunction is the only

effective method of protecting and preserving whatever remains of the confidentilil. relationship

between DTF and the Plaintiffs regarding the 1987 loan transaction and PSC Settlement

Agreement. Defendant states that Plaintiffs cannot establish irreparable harm as they have not

identified any potentially confidential information possessed by current members of DTFLLP

that is material to Defendant's representation ofRTFC. As described earlier in the 'substantial

relationship' analysis, this Court finds that there is a possibility that ATN and VITELCO might

have disclosed confidences during DTF's representation of the companies, which could be

detrimental and relevant to the Virginia Litigation. Therefore, it is clear that the Plaintiffs will
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suffer irreparable harm ifDTFLLP continues to give advice to RTFC regarding matters in which

DTF previously represented the Plaintiffs.

c. Greater Harm to Defendant, and Public Interest

Plaintiffs have shown that an injunction would not cause greater harm to the defendant

and that it is in the public interest to grant injunctive relief. As discussed above, the RTFC can

find other competent local counsel to represent its interest and such an injunction will not impact

RTFC greatly as they only recently retained DTFLLp as their local counsel. DTFLLP also has

other clients and their practice is not solely based on their current representation of RTFC. In

addition, the public factor weighs in favor of issuing a TRO as the Third Circuit Court of

Appeals identifies one of the important prophylactic purposes behind Model Rule 1.9 to be the

maintenance of the public confidence in the integrity of the bar. In re Corn Derivatives Antitrust

Litigation, 748 F.2d at 161.

Having reviewed the record, the parties' submissions and the nature of Plaintiff's claim,

it is hereby

ORDERED that Plaintiff's Motion for a Temporary Restraining Order is GRANTED;

and further,

ORDERED that Plaintiffs post a security bond, pursuant to Fed. R. Civ. P. 65(c), in the

amount of$50,000

ORDEllED that upon the consent of the parties, a consolidated trial for a Preliminary

and Permanent Injunction is to be held at 10:00 a.m. on Friday, September 10, 2004 in

Courtroom No. 203.
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7'-4
DONE AND SO ORDERED this 2 7 day ofAugust, 2004.

~~ANDONOH
JUdge
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~ ...1JlIiI Bob o.ie,
~ 06I1812OO411:31AM

To: Sle¥e Slepl.a'CFC@CFC,SIevenLillyiCFC@CFC
=

Subject nm~ for 1(11( liIing

EY i$ ptI$hing for u$lo 1ikl on Friday, 11 WIl go pa$t Friday. WIl will need new rep leiters and they ,,111 nlllld
to update procedures through the new dale Think that we run into issues with staff not being at the office
as we;nove into next week due to vaca~on$that were pul off unlil alter our planned 10K filing.

I hey mlormed me thaI the mit ....'. have been through Ihe MUA by end oldayon Ihursday, but aU dems
will not have been reviewed by manager or partner yet
They have also /lsked us to provfje them w~h an edgar'terSion of the report on Thurday morning, so that
they can pertorm their ~nBl reviEiw. Oon said Ihi$ review wm 18I<e alleasl e day - based on past
perfQrme~, probably a litUe longer. but hopefu"y two days ",ill be enougll

w.. can provide them with th" "dgar veffiion Wf/J "r" just worlling on formalting allhis point and will send
all changes In !alar tonight

My Otllyconcern is that "". woul::llike to have the MDA tie out compleled for a couple of reasons,( I ,10
have double c:heck 00 our worl<..(2l any changes Couod after we tile the 10K wi. haw \0 be discu$sed and
explained in the comtorlle1t1!f and (3) 10 gel lUll value for the armunt we are paylrlg tor tile work

$ofartheyhava only found OM minor changa, but I do nOI know how much of1he MDAhas bean
reviewed. In one of lIle charts ...-e heve a rer.ren~ related 10 LT Debt and included the lull amount of Ihe
foreign cumency valuation eccount II shOUld only Includa a portion of 1M valuation. 8S~me of lhe
~atua\lon is related 10 MINs maturing within one year &nd reclessified 10 $hor~term debt. In all ot!'er
plaC9S Where wa neve the totaller MTNs outstanding. the footnola is correct willllhe 101al foreign
c~m~n(;)' valuation acco~nt

Don also mentioned Ihat it is ver~' common ,n their comfort worl< to have minor changes referenced end
Ihat it Is nollh.t big a deal (My guess Is that Is because '.hey can' gellhek' eCllOgether at other cllenls
either in order 10 gelalilhe work done on time). In the past th,s was never an issue for us because AA.
was always completed with the 10K tie down belare we f~ed and in the past two years, lIlere has not been
anylhlng thal1hey found when they did the tie down and cirlco up work as part of prep for a comfort letter

At 'hls point, I would be happy k) get It flied aild get ttlem :)lJt of the bUilding As we have seen in the past,
IheyWll1 not accepllhe signalure of an employee who has been designaled as acting CEO. CFO or
controller. So we will run into i$SUe trying 10 pro'JOde !helP a new rep letter on Monday or TU8$daj/

Plaase lei me knew ,f you ace in ag,eementthat it is beSllO gattha docu1lElnt filed on Fnday regardless of
wlle!har IMy nave completed tM lull lie down

Todayllleyare doing some mere work on ICC I satdOWll with Don and Katie and explained whywe felt
thaI the lw<J credils were dilfer<lnland 10 support ICC as nigh risk and VarT<lc as impaired And that the
anal\lSI$ pet10rmed on ICC. while similar to Ihe veluahon we did for VarTec, wa$ done 8$ additional
support for the level ot the re<;erv". We do expeellCC 10 continue 10 pay us during the Ullgallon
I think Ihall satisfl<ld them with Ih<l following
• ICC is a viable business lIlat cen be operakld in a manner to pay lIle debt service ~

• existing management contlnually Is pu$hing the edoe and we have tinady decidewe have had enough _
and want 10 replace management
- while """ beiieve that the company has the ability to pay debt service, the greoo ~ghtlihgation and lI1c
company's issuance of proferrod sloek - one of issu..... in our Ii'gation - has increased the uncertainly
relaled to lIle credit
-1hat VinAe we initially moved the roserve up 10 SS9 million. we sUbsequer,t~· reduced Ilto $92 millen
based on tile analysis and addlr,g Iha pat cap to that anat~Sis as an offsel
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CllIo has lISked us to provide him ,,;t!l wI1at ICC would have been ot the minimum- we gave them the
c:alculelioo - $87 mlIUOll,
So llh;nk lMtllley should be Ok WItt> lIle 6l1ghllncr&Me dUe 11) the IncreS6e In unQ8rta1nly relate<! to
llnoen Itllht and RTFe Utig8tion.

Bob G-.ier
NRUCFC
Assistant Controller
Phone: 703"709-5716
Fex~ 703-70Hi02$ Of 700-709~779
eIMIl: bob.aeler@nrudc.coop
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August a. am

.btc. Mi'l6r; OFO

.Ini~~c.rp.

~ PaN· EMtTCMIII"
m FIIIGlwDr..1~Roar
weltPIIIm8e8ch, A 3SC01
FAX fto. G51-514-Ol1QS

Ae: RlnfTIIlilIpIIol18 FinIInI:8 eoopallJllfWt ('AIR:') fOInIll.'r~
~0Qcp. t"ICC'1ll1ld1r l.aIrllqs IIWIlddld A&qJ1121.:IOO't ..
_idEd("A'J"FG t.oan lt'); ...._~

o-rMt.Mnor

We.1l1der!itar1dbtV..,n iilIlInd& T8lepfIaM 00qlclNI0n("'VrJBaT) CMRI!d
....'Yof ICC. -arclIedfof IIICInd......Ice.nQUBl8l'll88l from FUaI
l,AIII8&~Aula',...leptiGoe8e.ak_ FIliAl fbuidaiU'l!IiI*~
5181-..,OO~'-mJS1AInI"J. UndIIrSdon72..8Ia.*'16 7.2.3,
1.2.81d11:2.:Jdb RrFCtan~·IOO1sC'bfigated tCl·atllUt...·......
o:xsuntClfRTFCtCIrMysudt IMndinQ..

wtliIewe IOSClIW our 1I;tlt.1DanaIya 1M....._~Cltte it.1Nt RUS loin
~"JPkldVren\atc:IllIc:IIrdI fIIIldllv.RUSI ............ w aaclCllmedt\1ll
Cl\8l11wol~ fJlxrt, vrTGLOO tel lCClDIkfbe i9Gt1UBd 1D M GlInt" 'MX.ti
~~1dliIit;ytl)nPbIn~~RTflC•

.$o1hat_ fN¥~ JOII,I our~ 0CIC:lI*11kIn In tHe fI'lIIIIIW...... fonwtdto JM,.

IIDCX1 .. pO......CXlpVdb RUS Io8nClClnlf'"'''''.drIItf of"'nctes.
~1oan"","""'~skiI""""""''''Walher
~ ........COI'1Ii8dlt, RipCII1IJ8nlf......~ _1IIfPG'!I.bt
RUS laIM. • .-.a.o M8d....1iwftcIiII t4d menta and....,..nAII~
........Cif....lWSl.oanG.

we-ur.derstBQd1hltIheRUSlD8tlaccdttf,und_eratfyastileend·of1fiemonltl.
AJ...yzll1g Met ....q 4lQlWlMlll an ea...,..mdn.....1hiICIA.......
_eralweeks·IIO~leeeard_ cannotblain QCI' lMtlPM'ionuntil....,t8G8IYI·1IIt
reqtJl1&1Bd JMterlalI.
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TO:

. FROM:

DATE: Augut22,2001

RTfe 020022.

O\\':'\f.R rOC1:~' E\'I·:RYONE'S OONTRI8UT1ON IS VITAL ·INT£CRffi·
RtSPI'c:r ·l1'_"~I\\UR.K. 1~"!\'OYAnON •QUALm Of Uf"E . PitOFESSIONAUSM
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INTERNAL MEMORANDUM

Rand)' Johnston, Mbur ADdenea

uti)'. Oeia. S\q>im

RobIa c. Reed, Assoc:i&tc V"President am AI:txY.Jm Jd.&nA&er ~ tI­
lMovatlYC CommuoIaciOll QxpocltiOIl
Hewf-aeility

• Inaowti'fe eociunuaic&cion Oxpomion'5 ("ICC") Illd Vqin lsIaads Tclcphooc Ccxp<ndon's ("VIIe1co") JIIIIC2001
pl.ymert COClSisl.cd or ialCl'eSt 0QIy; the$62111l1lioa orprin::ipal doe....1CC'I udY&do:l'5loaos hI/lllOt ll¢cIl pUl as or
!he date of dlls memon.odum.

• RTR; Is JK'ClI'OCinc ~peovide fiaaIdng b ICC b (i) tdilll.nCe baIan:es ClQbtl!adin& uodecRTR; l'lwlving IillCS ofCl':dit
t) ICC. and (ij) fwd operations Including capital exp:nditJl~.

• As tQCISichuioo foe !he new loan, RTfC will~ve-.lditioaaI. col1alJ:nl coasiscing of:

• The swcllnd asscu ofValYlSioa. SA., I cabIoIcl~ pn>videl' \IIIth 14,1:00 subscribers lhat Is valued betw'cal
$17 millioa and $20 miDiocl;

• The &toc:k 1M lSSelS or lnooYlti~Lone Dlt\allCC,lne., en operlline Iong-dUtuce tdcphone service pI'Ovidcr
il\ !he early 5U&e ofoperations;

• ~ new subddl&ries lhu 1Ia'fe been bmed b provide~ dislanee scmeell ilIlhcf~Wl ate llQt

CUrTCI\IIyoperating: East CarilbeaI\ CQ1llltlUllicWoos (Curacao) NoV.. East caribbean ())rnrnunic&tions
(Bonaire) N.V., and East Cuibbcen CQmllullliutions (St. ),{urtca) N.V.; am

• 1M &toekonce.
• The 0'tCWI value.lioa of !be coU&tenl .1cd&cd In support 0( doe ltTFC Ioaas to ICC ismiml~ to~ S72211li11ion.

TIle COq>Uf5 peojectcd COCISQ6datcd peal:; debtba1aR:e IS I~ of lhc value is 79.3«..

• Dn.~.ntIc:r!he loan wiO be liml1cd b fie IIlIOUlIt ofpriaclpallbat is dole und« ICC's and Vi/.dXl'5 RTfC loans so !bat
RTFCdotS !IXupcricaec 1I\~ in It$ net ClCpO$\II'e b lhc c:ompanics.

• R~ inlI:OOs b ae illll:ma1ln.1\sfm Ih&l 'fIill be requisitioned lid IUlhclrlm by ICC~ pl.y pritdpa1 due wde:r doe loans
instead of wlriat funds directly to !heotgUiution. This l{l\'l'OICbbas been aerccd~by ICC and ltTFC to \imil. capilal
UpendillRS and to tcIS'.R lhatRTfC's net expos1JI'e to ICC does !lOtcx~ lhc e:urmrt t-:I.

S\JBJECT:

COI'IESTO:



August 20, 2003

Ms. Robin C. Reed
Director, Portfolio Management
Rural Telephone Finance
Cooperative
2201 Cooperative Way
Herndon, Virginia 20171

RE: Virgin Islands Telephone Corporation ("Vitelco'')

Dear Robin:

I am in receipt oryour letter dated August 8, 2003, concerning Vitelco's pending
fmancing with the Rural Utilities Service, Rural Telephone Bank and the Federal
Financing Bank (collectively the "RUS") in an amount slightly exceeding $161 million
(the "Loan"). As you are aware, I am relatively new to Innovative Communication
COIJlonition ("ICC") and have to rely upon others to provide the history ofthe
relationship. As you will recognize as you read this letter, knowledge of the history is
imperative.

In your letter you raise several sections of the August 27,2001 rcfmancing
(subsections of7.2 thereof) as requiring the Rural Telephone Finance Cooperative
("RTFC") approval ofany refinancing by Vitelco. This letter will set forth our position
with respect to any RTFC approval; however, first, I would like to review a few facts.

Vitelco is defmitely the flagship property of ICC. In that regard, Vitelco:

• Has been handicapped over the last few years because of the inability to invest at
levels necessary to provide the level ofservice that Vitelco's customers are
accustomed to and also, to maintain Vitelco's rate base which establishes
Vitelco's revenue requirement;

• RTFC has been unwilling to provide any additional funding even if loans for
specific purposes were prudent to protect the value ofVitelco;
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• RTFC encouraged Vitelco to seek RUS funding~

• The Loan will reduce RTFC's exposure to ICC by an amount exceeding $70
million;

• The Loan will increase Vitelco's rate base, provide better quality ofservice to
ViteJco's customers, and decrease Vitelco's operating expenses effectively
enhancing the value ofVitelco; and

• Additionally, the l.oan, viewed over a reasonable period of time, will inerease
VitcIco's earnings as well as Vitelco's dividend capacity.

All in all, the I.<>an is the most positive development for Vitelco, Vitelco's customers and
for RTFC with respect to its ICC loans lhat has occurred in a long time. Considering the
above, I have been dismayed by RTFC' s reaction to the news of the RUS loan approval.

1have been advised by cOllIl5el, that RIFC need not approve the Loan to Vitelco
ifVitelco completely pays offVitclco's loans to RTFC. The provisions of the Aug~127,
2001 refinancing (subsections of7.2 thereot) requiring the Rural Telephone Finance
Cooperative ("RTFC") approval orany refmancing does not explicitly mentioned Vitelco
but instead refers to the term "Subsidiaries". Vitclco is not included within the term
Subsidiaries since:

i. RTFC, Vitelco, Atlantic Tele-Network. Inc. ("'AW'), ICC's predecessor, and
the Virgin Islands Public Services Commission (the "PSC") agreed in a document
entitled "Settlement Agreement" on October 3, 1989 in paragraph 7, paragraph a,
subparagraph 8 (on page 16 of the Settlement Agreement), tbal ICC would Dot enter into
any loan that would place any restrictions on Vitclco's access to financial markets;

ii. The foregoing is supported by fact that Viteleo loans were always subject to
separate loan agreements and documentation (the only ICC affiliate that was so treated);
and

iii. RTFC's approval was in fact obtained as part of the April 2003 revisions to
Vitelco's and ICC's loan agreements.

With respcct to point (i) above, any changes to the prospective provisions of Settlement
Agreement requires the approval of the PSC. Since no such approval was even SQught it
is clear that neither party believed that Vitelco was included within the term SUbsidiary as
defined by the documents reflecting the August 27, 200I refinancing. With respect to
point (iii) above, RIFC was notified ofthe RUS approval and RTFe is not in a position
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to argue that RTFC does not Ulldcrstand the import of the agreement when RUS loans are
subject to standard terms and conditions which are well known to RTFC.

Please rests assure, that regardless ofVitelco's legal rights, ICC would not enter
into any agreement that would restrict ICC's ability to meet its debt service obligations to
RTFC. In fact, the Ootobel' 3, 1989 Settlement Agreement was entered into by RTFC
because it explicitly protected, and continues to protect. Vitelco's dividend paying
capacily to RTFC. Not only is there sufficient dividend capacity under lhe RUS
arrangement but the Loan will strengthen Vitelco's cash flow, earnings, and dividend
capacity in the near future and clearly enhance Vitelco's cash flow, earnings, and
dividend capacityovC! the teon aflCC's loans from RTFC. Without the Loan, Vitelco's
cash flow, earnings, and dividend capacity would decrease over the term of the RTFC's
loans.

Please do not hesitate to contact me ifyou have any further concerns at your
earliest convenience.

Sincerely yours,

JoeC. Minor



Carl Hartmann

From:
sent:
To:
Cc:
SUbject:

Carl Hartmann [hartmann@carroll.comj
Wednesday, December 24, 20039:58 AM
Joe Minor; John Raynor; Eling S Joseph (tor Jeffrey Prosser)
Alan 0 Sugarman
Eric's emlsl

Bottom Line ..• they give in on the major points, but are being pissy about accepting it.

What they are saying about the releases is that thcy will deliver Lhem when the sec's are
applied against the Make-Whole -- which will happen on the 31st.

Carl

-----Original Message-----
From: Cowan, Eric [mailto:ecowan@thelenreid.com]
Sent: Tuesday, December 23, 2003 4:39 PM
TO: hartmann~carroll.com

Subject: FW:

Carl:

As you know from our call, I read your letter to Robin dated yesterday and was
somewhat confused as to what Viteleo is seeking to accomplish. During that call you
clarified Vitelco's desires for me and 1 thought it would be helpfuL for both of us if I
memorialize my understandings.

1. The Secured Loan. Vitelco desires to pay the secured loan in full.
Toward that end Vltelco has wired money to RTFC in an amowlt Vitelco oe.Lieves is equal to
the outstanding principal obligaL~on and sent by FedEx a check in an amount Vitelco
believes is ~n excess of the outstanding interest obligation.

2. The Unsecured Loan. Vitelco desires to pay the unsecured loan in
full. vitelco desires to do so by using sec amounts it believes due it. ~'o the extent the
SCC amount is not sufficient Viteleo desires to use Vitelco's lJnretired RTFC patronage
capital (HViellco'~ ~atronage") to make up any shortfall.

3. Vitelco's Patronage.
patronage remaining after any patronage is
numl:ler 2 above.

VitelcQ seeks the return of all of Vitelco's
used to make up any shvrtfall as set out in

4. Releases. Vitelco seeks lhat the releases dratted by you be
executed as soaa as possible.

T will take each item in turn.

1. The Secured 1.0an. RTFC will apply the wire against the outstanding
principal obligation and the check against the outslanding interest oblJgation. However,
as r told you, Vitelco must satisfy Vite1co's "make whole obligation" before the loan will
be paid in full. You then told mQ that if, after review, you agreed that Vitelco must
salisfy this obligation, that Vitelco would request that any available sec funds be used
to do so. 1 was at that time unable to tell you if RTFC is willing to apply the sec funds
in this mi;lnner. 1 can now confirm that if Vitclco makes a writ Len request to RTFC that

1



RTFC apply the see funds in this manner that RTFC will honor that request.

2. The Unsecured Loan. RTFC will apply those Vitelco sec funds
available to the unsecur9d loan balance. The amount of the fundH available will not be
known until the amount of any Vitelco sec funds applied to the secured loan is delerroined.
To the extent th~t there 1s a shortfall RTFC will not apply Vitelco's Patronage to the
shortfall.

3. Vitelco's Patronage. Vitclco's Patronage will he treated as all
other patronage is treated. RTFC does not return patronage accounts on an accelerated
basis at the time a lending relationship no longer exists.

4. Releases. k{'frC is reviewing the releases you provided for accuracy
and effect. To the exlent that there are any issues in the releases we will contact you
to resolve them. In any event, the releases as agreed between us will be returned to you
in normal course following the iull payment by Vitelco of all of Vitelco's obl.igaL1ons in
connection with the secured loan.

As we also discussed, J have asked RTFC to calculate ~11 of lhe Vi11i111CeS

you requested and to forward them to me to be forwarded to you.

In addition to the issues set out above, your letter contained a nwnber
of characterizations and r.eferences that I found confus.ing. If these were substanative in
nature and raised issues other then those set out above I would appreciate your sending me
a follow up letter setting them out more clearly so that I can understand and react to
them.

Finally, the sole purpose of th1s email is to address those issues set
out in it. It is does not in any manner or for. any purpose constitute a waiver by RTFC of
any right, remedy, covenant, term, condition, or other interest of any kind or nature nor
is it an acknowledgement or agreement to any other course of conduct by Vitelco or. any
other party inclUding any agreemenl between Vitelco and the RUS.

t look forward to hearing from you.

Eric

2



CARLJ. HAR'TMANH III
_NM...... USVI

RTFC
Attn: Robin Reed
2201 Cooperative Way
Herndon, VA 20171

RE: Payoff

Robin:

CARL J. HARTMANN III
Ano......."T-l..AW

12.6 SUSSIIX ST1l£ET
JEllSEY CITY. NJ 07302

11 January, 2004

EMAIL:IfARTMAHN~COM
TEl..El'HOHE: (201) 43&1738

FAX: (201)434.3618

Please fmd a copy of the verification ofthe amounts for the payoffas originally
executed by Jeff. This replaces the version executed by me when I was unable to reach
Jeff to get a copy of the copy he had executed. I apologize, I had understood a document
signed by the general counsel would be sufficient as it bas been at all times in the past.
Again, an original will follow.

I bop that the executed releases will be sent out by Fedex to Kevin as it was agreed would
be done last week.

Ifyour legal department has my other issues that I do not know about that will further
delay this process, again, please let me know immediately.

Thank you for your attention and assistance.

Sincerely,

Carl J. Hartmann
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IN THE DISTRICT COURT OF THE VIRGIN ISLANDS

DIVISION OF ST. THOMAS AND ST. JOHN
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RURAL TELEPHONE FINANCE )

COOPERATIVE, )

Plaintiff, )

v. ) Civil Action No.

INNOVATIVE COMMUNICATION ) 2004-cv-0154

CORPORATION, )

Defendant. )

Washington, D.C.

Friday, January 13, 2006

30(b) (6) deposition of STEVEN LILLY, a

witness herein, called for examination by counsel

for Defendant in the above-entitled matter, pursuant

to notice, the witness being duly sworn by CYNTHIA

R. SIMMONS OTT, a Notary Public in and for the

District of Columbia, taken at the offices of

Fulbright & Jaworski L.L.P., 801 Pennsylvania Avenue,

Northwest, Washington, D.C., at 9:24 a.m., Friday,

January 13, 2006, and the proceedings being taken down

by Stenotype by CYNTHIA R. SIMMONS OTT, RMR, CRR, and

transcribed under her direction.
EXHIBIT

T
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National Rural Utilities Corporate Finance
Corporation.

Q. SO does RTFC have any of its own
employees?

A. Yes.
Q. Distinct from CFC employees?

A. Yes. b
Q. How many? .~
A. One.
Q. And who's that?
A. Brad Captan.
Q. Okay. So all the rest of the RTFC

employees are also CFC employees?
A. RTFC does not have any employees.
Q. SO all of the remaining people that do

work for RTFC are CFC employees?
MR. KRUSE: Look, Paul, I've got to

object to this whole line of questioning. It's
not on the topics designated under the notice,
nor discussed even with the magistrate judge or
this.

MR. RUSKIN: Look--
MR. KRUSE: I've got to il).struct him

not to answer any more on this line of
questioning. Let's move on. We'll be here all

1
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4
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MR. KRUSE: Well, Paul, let me frame
the objection. If the witness uses that term
in his normal course to mean all those entities
or ifhe distinguishes among those entities, it
may be easier for him to understand what you're
talking about if you specifY the entity.

MR. RUSKIN: Well, look, I'm simply
asking if we can agree that if! use the phrase
"ICC entities," he'll understand it to mean the
definition that's in this notice.

MR. KRUSE: Paul, let me further
object that the Defendant in this case does not
include all those entities, and we've always
used ICC to mean the Defendant in this case, so
I don't want there to be a misunderstanding
because the Defendant is ICC, right?

MR. HOLT: Layne, in the 30(b)(6) that
you guys sent, you defined the ICC entities
identical to how we defined them in this one,
and the reason why we do that is so when we ask
Mr. Lilly a question, does the RTFC have any
agreement with Greenlight involving the ICC
entities, we don't have to ask that question as
to ATN Co., as to old ICC.

We don't have to ask the same question

Page 11

1 ~~ 1
2 MR. RUSKIN: Okay. We'll ask each 2
3 question three or four times if it requires 3
4 that. 4
5 BY MR. RUSKIN: 5
6 Q. All right. In the second definition, 6
7 B, do you understand that the definition ofICC 7
8 entities refers collectively and individually 8
9 to Atlantic Telenetwork Company; Emerging 9

10 Communications; Innovative Communication 10
11 Corporation, LLC; Innovative Communication 11
12 Corporation, old ICC, now dissolved; Innovative 12
13 Communication Corporation, formerly known as 13
14 ATN Co., and Vitelco, as well as their 14
15 officers, shareholders, and directors, 15
16 including Jeffrey Prosser, do you understand 1 6
17 that? 17
18 MR. KRUSE: Paul, are you asking him, 18
19 if you use the term "ICC," you want him to 19
20 understand that it's every one of these 20
21 entities? 21
22 BY MR. RUSKIN: 22
23 Q. If! ask a question about the ICC 23
24 entities, will you understand, and do we agree 24
25 that I'm referring to all of those entities? 25

Page 13

10 different times. We're just trying to get a
definition thing down so it moves faster,
instead of repeating the question 25 times.
It's the same definition that you used. It's
not trying to trick Mr. Lilly. It's not trying
to do anything other than move the deposition
along.

MR. KRUSE: Well, ifMr. Lilly
understands these entities here, and I think
maybe it may depend on the type of question
that you're asking, then Mr. Lilly can
certainly, ifhe understands it, he can answer
the question accordingly.
BY MR. RUSKIN:

Q. Mr. Lilly, do you understand these
definitions?

A. I understand these definitions.
Q. And with regard to the definition

section C, do you understand if I make a
reference to Greenlight, I'm referring to
Greenlight Capital LP, Greenlight Capital
Qualified LP, Greenlight Offshore LTD,
individually and collectively, do you
understand that?

MR. KRUSE: Well, let me object here.

4 (Pages 10 to 13)
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