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November 13, 2009
Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 Twelfth Street, SW
Room TWB-204
Washington, DC 20554 Notice of Ex Parte

RE: Petition of Worldcall Interconnect, Inc. for Designation as an Eligible
Telecommunications Carrier in the State of New York, CC Docket 96-45 (filed
Oct. 20, 2008); Notice of Ex Parte Communication

Dear Ms. Dortch:

Worldcall Interconnect, Inc. ("WCX” or “the Company”) hereby gives notice that
on November 4, 2009 WCX CEO Lowell Feldman and Patricia Tomasco, counsel, met
with Irene Flannery, Wireline Competition Bureau (Front Office) Katie King, WCB,
Telecommunications Access Policy Division Gary Seigel, WCB, TAPD and Ted
Burmeister, WCB, TAPD. WCX discussed its pending application for ETC status in New
York and ongoing difficulties related to its attempt to implement the Commission’s
unambiguous express holding and statement in the CETC Cap Order’ that “a
competitive ETC will not be subject to the interim cap to the extent that it files cost data
demonstrating that its costs meet the support threshold in the same manner as the
incumbent [local exchange carrier].” WCX requested action on the New York
application. WCX also provided history and additional information on its Texas efforts by
emphasizing the need for the Commission to honor the exception to the cap by in fact
letting a CETC use its own costs. The additional information is attached. The current
situation — a regulatory promise has been made but no action is taken when carriers
seek to collect on that promise — is unreasonable and unfair.

During the meeting Staff asked several questions and WCX provided answers
that are summarized below.

Q1) Staff asked whether a “new” CETC had any “right” to be reimbursed based
on its cost. The theoretical argument posed by Staff was that the previous
Commission actions articulating the ability to use company-specific costs rather than

! See, Order, in re High-Cost Universal Service Support, Federal-State Joint Board on Universal

Service, Alltel Communications, Inc., et al. Petitions for Designation as Eligible Telecommunications
Carriers, RCC Minnesota, Inc. and RCC Atlantic, Inc. Net Hampshire ETC Designation Amendment, WC
Docket No. 05-337 and CC Docket No. 96-45. FCC 08-122, 1 31, 23 FCC Rcd 8834 (rel. May 2008)
(“CETC Interim Cap Order”).

2 Although WCX did not expressly mention Advantage Cellular’s situation, see Comment Sought
on Advantage Cellular Systems, Inc., Request for Cost-Based High-Cost Universal Service Support, WC
Docket No. 05-337, CC Docket No. 96-45, DA 09-1563 (rel. Jul. 21, 2009), there is an overlap in some of
the underlying issues.



receive only “identical support” were made in the context of mergers between
existing wireless providers, and applied only to those specific entities, with the effect
that the “own cost” precedent did not generally apply to all CETCs or to new CETCs
in particular.

Al) WCX responded that (1) this argument was not supported by the wording
and text of the prior statements articulating the historical “own cost” exception, but;
(2) even if that was the intent of the prior statements this simply could not be said
about the “own cost” exception set out in the CETC Interim Cap Order. It is
absolutely apparent from the language used in the CETC Interim Cap Order
addressing the “own cost exception” that the exception applied to any and all CETCs
that chose to receive support based on their own costs. The only legitimate issues
now pertain to how it will be done. No party raised this legal argument during the
comment cycle of WCX’s NY Application. The OMB did not recognize any such
limitation when it required the FCC to implement the exception in response to WCX’s
comments. Finally this notion is wholly inconsistent with the Commission’s
arguments in its defense of the CETC Interim Cap Order on appeal. For example,
the Commission’s Response Brief on page 49 expressly says newly designated
ETCs are eligible for the exemption:

The availability of this exception, which neither Petitioners nor their amicus
even mention, also undercuts their allegation that the interim cap will
prevent newly designated competitive ETCs from receiving high-cost
support in states that received no competitive ETC high-cost support prior
to March 2008. Br. 49. A competitive ETC will be eligible for support in
these states if it makes the cost showing required by the Order. (Emphasis
added)

Any holding that limits the exception to only existing ETCs that had secured
merger approvals would render the Commission’s previous briefs in defense of the
cap wholly untruthful.

Q2) During a review of the Texas TPIS slide demonstrating that WCXs costs
are more efficient than legacy Rural ILECs currently receiving “own costs” support,
Staff produced a document that WCX distributed in a meeting that preceded the
filing of the New York application. This prior document appeared to be a sample
“Initial draft cost submission” attempting to demonstrate that WCX is fully able to
submit studies in the same a manner as a rural ILEC. The result of that sample
showed a cost per loop, according to Staff, that is “10 times the average” of reported
ILEC costs.

A2) WCX explained that an entirely new “Greenfield” wireless network was
being built. The initial filing year assumes very few customers in that year, which —
given wireless networks’ characteristics — yields a high “loop” cost per user. When
the model includes a “mature” TPIS the numbers are dramatically different and show
considerably lower “loop” costs per customer. Indeed, WCX voluntarily brought this
precise issue to the attention of Staff and USAC prior the New York application
being filed and requested guidance on how this specific attribute and situation could



be handled. That is how Staff obtained the document it was now trying to use
against WCX.

WCX noted that there are several solutions to this specific issue. First, the New
York application can be made contingent on the condition that ALL subsidy revenues
would be subject to “true-up” to ensure that WCX does not over-recover. WCX
voluntarily agrees to the same thing for its Texas ETC operations. Second, this
“start-up anomaly” only exists in the High Cost Loop support and is not present in
LSS support. Further this anomaly only exists during the initial two to three years as
the new network is brought into service and subscription increases. Another solution
would be to base initial High Cost Loop support on a projected “mature network” —
again, subject to true-up. Finally WCX made it abundantly clear that the intent is
NOT to game the system but to support very specific areas where WCX has already
obtained a public interest designation such as in Texas and where we are seeking a
public interest designation in New York. We offered to be directly subject to rate of
return regulation as well and to audits.

Q3) A Staff person who had formally worked at USAC posited that USAC had
no true role in this issue. This person expressed the argument that neither the FCC
nor USAC have mandatory data collection authority over CETCs such as WCX.

A3) WCX replied that it has had several discussions with OMB and OMB has
never mentioned that data collection is a problem in any manner. Further, WCX has
made it plain that it is more than willing to voluntarily commit to any data collection
requirements that the Commission and USAC deem necessary, and as part of the
“own cost” process WCX will voluntarily commit to make data available. OMB
requirements are designed to protect the person from whom the government seeks
to collect data; an underpinning of the paperwork reduction act and OMB forms is
that a lack of OMB-approved forms and processes cannot be used to deny a right or
benefit, which is what is happening here. In fact, OMB issued a condition requiring
the FCC to resolve the CETC “own cost” issues “as soon as reasonably possible”
and indicated that “OMB will not approve any future revisions or extensions for the
full 3-year period until this has been addressed.”

In any event, if in fact there is no FCC and USAC authority to implement the
“Own Cost Exception” then the Commission’s repeated emphasis on the “Own Cost
Exception” in its defense of the cap on appeal is simply not candid or honest.

4) As a further response to the general tone of the questioning, WCX pointed
out that in order to get the Public Interest Designation it had to agree to provide
services to the rural supported areas at “below cost” prices — and reverting to
Identical Support in areas where little to no Identical Support is available (because
the area is served by an ILEC deemed to not be a “rural ILEC” even though the area
is clearly and without a doubt “rural” and involves a high cost to serve) is not
consistent with proper public policy. A subsidy rule that denies own cost support and
provides little to no support for specific areas where WCX Texas has received an
ETC designation renders the ETC designation by Texas meaningless for support
purposes and would clearly violate the requirements in § 214(e)(1) and 8§ 254(b)(1),
(2), (3) and (4) of Act.



WCX also expressed that if the current law is that WCX is not eligible to keep its
own cost and be reimbursed based upon its own costs in Texas regardless of its
ETC designation, WCX requests that this be so declared in a timely and expeditious
manner. Due process requires the FCC to approve, reject, or conditionally approve
the NY application and explain what the actual policies are related to the
implementation of the “Own Cost” exception.

Q5) There was also considerable discussion whether Staff and USAC are
afraid of opening up a “Pandora’s box” of new large support payments for
companies that might want to game the system.

Ab) WCX explained that 1) WCX in particular and all ETCs in general must
secure a finding that ETC status is in the public interest. Such designations are
meaningful and parties can and do participate in opposition to additional ETCs being
authorized in a particular area; 2) the current system is being gamed to the
detriment of the public in that several companies who receive tens if not hundreds of
millions of dollars annually would not be eligible for a need based subsidy under the
forward-looking regime WCX is seeking for rural areas in New York and has already
proved are needed in its Rural Texas markets; 3) WCX has contacted
representatives of other potential parties who either have or might consider
operating exempt from that cap and similar to the situation in the LSS rulemaking
proposal there are very few current operating companies who would actually have
any material increase in subsidy; and 4) our analysis of the recent auctioned
spectrum shows that only somewhere between 4 and 8 companies like WCX exist.
By definition, new subsidies are deemed in the public interest for specific areas
where users do not have “access to telecommunications and information services,
including interexchange services and advanced telecommunications and information
services, that are reasonably comparable to those services provided in urban areas
and that are available at rates that are reasonably comparable to rates charged for
similar services in urban areas.” See § 254(b)(3).

WCX offered to go over in great detail the rural communities that currently are
“underserved” and WCX will serve. Unless USAC and the FCC allow new
companies such as WCX to operate exempt from the cap, no competitively and
technology neutral experience can be gained to inform and guide the required
reforms to achieve mobility and broadband. Maintaining the status quo will merely
preserve and enhance the appearance of favoritism that currently plagues USAC
and the FCC.

Finally, WCX offered to work with all other interested parties and Staff and USAC
to implement “own cost” high cost support so that our experience can serve as a
catalyst for badly needed reform of Universal Service. Doing nothing means that
nothing will get done which is what has happened for the last 18 months since the
cap on Identical Support.

If you have any questions regarding the forgoing, please contact the
undersigned.



XC.

Thank you for your attention to this matter.

W. Scott McCollough
General Counsel

Irene Flannery (Irene.Flannery@fcc.gov)

Katie King (Katie.King@fcc.gov)

Gary Seigel (Gary.Seigel@fcc.gov)

Ted Burmeister (Theodore.Burmeister@fcc.gov)




Lowell Feldman
Worldcall Inc.

Let’s work together to find a way out




Who is Worldcall?

Worldcall desires to build a Greenfield LTE/4G system in

the rural areas where it acquired 700 MHz B-Block
spectrum in FCC Auction 73. We aim to provide
supported services in a more cost effective manner when
compared to older currently supported technologies (both
wired and wireless).

» WCX (a wholly-owned operating subsidiary) was the 1st CMRS
rovider to apply for ETC status spemﬂcallyﬁ_to operate “Exempt
rom the Cap” on Identical Support in both Texas and New Yor

» WCX filed to be an ETC in NY via an FCC Application which has
been dormant for one C}/ear; WCX was granted ETC status in
Texas in January of 2009

» Our service areas are Rural and underserved, often involvin
umtque terrain where wireless is the only logical technologica
option




Who is Worldcall? (Continued)

» Many of WCX’s current and proposed ETC areas can not
receive ANY Federal support based upon the current
“‘implementation” of FCC rules and the refusal by USAC to
implement the exception to the Cap

(Note: WCX believes USAC is breaking the law by refusing to
;l)_rocess our request for LSS su _Port and SACPL support in
exas where we now have an ETC designation)

» WCX wishes to be su;)ported solely based upon its own
infrastructure investments and its own cost of operations
(no logical implementation of the cap exemption by the FCC
would Tirst grant exemption, then ignore the costs of the now
exempt CETC and continue to base future reimbursement on
some arbitrary proxy mechanism)

» WCX has focused on AARA loan and grant opportunities while
the new FCC gets its bearings




Worldcall’s new LTE is cheaper than companies who
currently get USAC reimbursement

> A Texas Comparison to all Current Texas High Cost Recipients:

Total
Investment Per = Total Customers Investment = Customers
Service Provider Sub (TPIS) Subs Service Provider Per Sub (TPIS) Subs

WCX Texas $  2,941.71 4,339 ‘WEST TEXAS RURALTEL $ 7,502.76 2,141
TATUM TEL CO 5 3,250.90 1,076 'CAMERON TELCO TEXAS  § 754944 1,071
ELECTRATELEPHONECO § 3,566.42 1,538 'COLORADOVALLEYTEL § 7,567.91 6,897
'BRAZOS TEL COOP INC 5 3,968.08 5587 SOUTHWEST TEXASTEL $ 7,585.85 4,610
COMANCHE COUNTYTEL  § 445221 4,823 INDUSTRYTELCO § 7,60361 2,344
CUMBY TEL COOP INC $ 4,842.14 871 'SANTAROSATELCOOP  § 8,614.00 2,149
FVEAREATELCO-OP § 510650 6,351 BRAZORIA TEL CO $ 9,543.52 5,503
COMMUNITY TEL CO 3 5,312.50 1,764 “RIVIERATELCOINC $ 9,760.26 1,275
MUENSTER DBANORTEX  § 5,368.12 4,257 COLEMAN COUNTYCO-OP $§ 1041185 2,242
BLOSSOM TEL CO '$ 5,856.16 1,232  POKA-LAMBRO TELCOOP _ $ 10,929.54 2,821
SOUTHPLAINSTEL $ 606201 4,709 ENMR TEL COOP-TX $ 11,849.31 812
TAYLOR TEL CO-OP INC '$ 6,21243 7,080 ALENCO COMMUNICATION $ 1249443 2,025
WES-TEXTEL CO-OP 3 16,220.85 2,724 CENTRALTEXASCO-OP  $ 1299898 7,193
MID-PLANSRURALTEL § 651884 2,993 VALLEY TELCO-OP-TX  § 15,084.57 6,348
GANADOTELEPHONECO $  6,767.51 2,820 XIT RURAL TEL CO-OP $ 16,394.74 1,446
CAP ROCK TEL COOP $ 7,044.00 4819 - BIGBEND TEL COINC $ 21,433.36 5979

 DELLTEL.CO-OP - TX $ 3896340 831

Note: Comparison derived from Information in WCX 700A AARA Broadband Application and from NECA 2008 Data




USF is a policy response to
observed market failures

> High Cost Areas will have inadequate service without subsidy.

> Low Income Areas and users will have inadequate service
without subsidy

> BUT WE ALL KNOW USF IS BROKEN AND DOES NOT
CURRENTLY ADDRESS THE PROBLEM EFFECTIVELY




USF is Broken - A Focus on High
Cost Areas

» Federal USF programs, by current design, do not support many High _
Cost/Rural areas because the wrong LEC was the incumbent at the Pene&s
of the current program (e.g., in Texas alone there are over 500 Rural
exchapt es that receive no federal USF and are not eligible for any identical
suppo

o WCX included 30 of these “unserved by broadband” exchanges in our Texas BIP and
BTOP applications. All WCX TEXAS applications have received favorable
recommendations by the State of Texas review.

> Federal USF only supports rural ILECs to invest in their appropriate
technologies in needed locations

o All current support is based upon a snapshot of how communications infrastructure was
supported over a decade ago.

> The suPport based the snapshot causes both way too much support for some ETCs
and not enough for others (many extremely profitable companies receive hundreds of
millions of dollars in support)

» The further away in time we get from the “snapshot” the more disjointed and
problematic the current support mechanisms become

— basically continuing to do nothing not only extends the problem,
but exacerbates it by discriminating against new technology




USF is Broken - A Focus on
Wireless

> Initially (1996-2001), the snapshot excluded CMRS companies from any
support

> Then CMRS support was based upon a Rural ILEC’s overlapping costs as
a proxy for a total appropriate level of support for all CMRS and other
CETCs (2001-May 2008)

However, such lIdentical Support is only available if a customer of an ETC was in
an area that is also a RLEC supported area, meaning CETC are
overcompensated in some areas of need and not compensated in others.

» Then, 18 months ago, CETC “proxy support” was capped — with an
exemption to the cap only for CETCs who choose to seek reimbursement
based upon their own costs

FCC has vigorously defended the Cap against many CMRS providers
who have sued FCC saying Cap is discriminatory

Hallmark of FCC defense is that any CMRS who keeps their own cost
can operate exempt based upon its own costs




FCC Response Brief on Appeal, Rural Cellular

Association v. FCC, D.C. Circuit Court of Appeals, No. 08-1284 and 08~
1285,pp.37,59-60,62- ‘

64 (March 25, 2009).

“The availability of this exception, which neither Petitioners nor
their amicus even mention, also undercuts their allegation that the
interim cap will prevent newly designated competitive ETCs from
receiving high—-cost support in states that received no competitive
ETC high-cost support prior to March 2008. Br. 49. A competitive
ETC will be eligible for support in these states if makes the cost
showing required by the Order. In all events, the Commission did
not violate the principle of competitive neutrality when it enacted
the interim cap, even if that principle were viewed in isolation. As
previously discussed, the per-line high-cost support a competitive
ETC receives under the Commission’s existing rules is based on
the ILEC’s costs, not the competitive ETC’s own costs. To the
extent that a competitive ETC believes it should be entitled to
greater per-line high-cost support than the amount disbursed
under the interim cap, the Order permits a competitive ETC to
obtain an exception from the interim cap upon *filling] cost data
demonstrating that its costs meet the support threshold in the
same manner as the incumbent LEC.” Order | 31. If the
competitive ETC cannot make this showing, it is hard to argue that
reducing a competitive ETC’s per-line high-cost support below
that of the ILEC violates the principle of competitive neutrality.”




What Worldcall Has Been Doing to implement the
“Keep your Own Cost” Exemption

» Made numerous phone, e-mail and in person contact with both FCC
Staff and USAC staff and worked directly with them on hypothetical
scenarios to “implement the cap exemption” (Summer of 2008)

» Created the sample filings and cost studies of both LSS and SACPL
(“High Cost Loop™) and informally shared and sought comment from
USA()) and FCC Staff. No negative comments were made. (Fall
2008

» Filed for ETC for rural NY areas where Worldcall owns the 700 MHz
license. WCX specifically stated its intent to operate “exempt from
the cap” and included sample cost studies and forms as exhibits to
the application on how WCX intended to operate exempt from the
cap (November of 2008)

Comment was sought by FCC on our application and only one comment — which supported
the application - was filed.




What Worldcall Has Been Doing to implement the
“Keep your Own Cost” Exemption (Continued)

» Filed for ETC status in Texas also committing to operate “exempt
1I‘:r{om the cecl:p” in 70+ “Rural” locations where the ILEC is a “Non-
ural” ILEC.

» Received ETC status by Texas in January of 2009.

» Began working to implement Texas ETC locations exempt from the
Cap with USAC (January through March 2009).

» Sent examples to USAC staff of proposed filings

* No logical objections were made, but no approval of our method was made either

» Formally filed a Local Switching Support (LSS) request as a Texas
ETC to USAC- complete with all cost information (March 2009).




Rejection E-mail by USAC on the LSS Filed by WCX for Texas

From: Karen Majcher [KMajcher@usac.org]

Sent: Thursday, April 16, 2009 5:15 PM

To: rlewis@worldcall.net

Cc: Jennifer McKee; Michael Spead

Subject: FW: Worldcall Interconnect, Inc. - Status of Subsidy Payments

4/17/2009

Rich —

| am responding to the email that you sent to Mike Spead. As | believe you are aware, the own cost
exception for CETCs seeking High Cost support cannot be implemented until the Commission
receives approval from the Office of Management and Budget (OMB) for the data collection. Until this
occurs, USAC cannot process any cost data submitted to us by CETCs. In the meantime, you may

submit your line counts on the FCC Form 525 and receive High Cost support under the identical
support rule, if the incumbent in whose territory you serve receives any High Cost support.

Regards,

Karen Majcher

Vice President

High Cost Low Income Division
USAC

So while FCC says Order expressly permits a competitive ETC to obtain an
exception from the interim cap upon “fil[ing] cost data demonstrating that its
costs meet the support threshold in the same manner as the incumbent
LEC.”

USAC refuses to let WCX do what the Order says can be done.




WCX Next Commented on OMB Control Numbers 3060-0793
and 3060-0986

» WCX Comments are lengthy and are attached

» USAC is wrong in requiring additional OMB action — they can not
vacate the FCC exemption to the cap and therefore deny WCX of its
rights — this is expressly prohibited under law;

> In May of 2009, OMB granted conditional approval of the FCC OMB
request to change its form, but stated:

“Revisions to this collection are approved under the terms of
clearance that FCC should, as soon as reasonably possible,
address outstanding issues related to the limited exception
from application of the interim cap to a competitive eligible
telecommunications carrier that files its own cost data.
Unless there are statutory or legal reasons which prevent this from
occurring, OMB will not approve any future revisions or extensions
for the full 3-year period until this has been addressed.”




WCX Over the Last 6 months

» Recognizes that there has been a change of the guard at the
FCC — thus WCX has been waiting patiently for the FCC to
address the CETC Implementation issues as required by
OMB

» Focused our near term efforts, in part on the advice of FCC
staff, on the BIP and BTOP application process — hopefully
mitigating some of our specific immediate needs for support
and the unlawful denial of support by USAC




Local Switching Support (LSS)

> While WCX believes a change in LSS is needed based upon
the Rural ILEC request, the FCC can not make further
amendments to its rules and receive an “OMB” blessing
without first addressing CETC issues

» WCX's application in New York predates the Rural ILEC
petition by two months




What Should FCC Do?

» FCC can specifically include CETCs maintaining their own
costs into the modified definition of those eligible for both LSS
and SACPL through the Current NPRM for LSS; or

» FCC can grant WCX’s New York Application and order USAC
to implement the exemption for CETCs operating exempt
from the cap




What is the immediate financial
impact of being competitively
neutral and fair now? Very Small.

» WCX has been working with various rural groups and estimates that
less than 50 rural ETCs nationwide would even potentially benefit from
oBeratlng exempt from the cap - no rural company with more than
10,000 potential lines would even consider such operations (small
impact on total fund expenditures)

» Of the 50 companies that would potentially benefit, many currently
receive |dentical Support, thus the “additional” USF burden for thése
companies would be need based and minimal

» Approximately 4 to 8 “New Technology” CMRS companies like WCX
can now address making targeted invéstment to rural areas in need.
We would only be reimbursed based upon our own costs — this
corrects biggest flaw in existing system

» New Technology CMRS and old technology CMRS is simply a more
cost effective technology in many rural areas and will need much less
support when compared to similar historical Rural ILEC support




What is the long term impact of
being competitively neutral and
fair now? Very Big.

» Total burden on USF is diminished as this implementation
can lead to a complete elimination of the gaming of Identical

Support when Fed/State Joint Board recommendations are
implemented

» The new FCC will send a clear message that it intends to
follow the rule of law and will no longer play favorites to only
Incumbent LECS and their affiliates as it folds both
broadband and mobility into a forward looking USF system




| CR Reference No. 200901-3060-012
OMB Control Numbers 3060-0793 and 3060-0986

Competitive Carrier Line Count Report and 8 BEFORE THE OFFICE OF
Sdf-Certification asa Rural Carrier 8§ MANAGEMENT AND BUDGET

WORLDCALL INTERCONNECT, INC. COMMENTS

TO: NICHOLAS A. FRASER, OFFICE OF MANAGEMENT AND BUDGET, AND
JUDITH B. HERMAN, FEDERAL COMMUNICATIONS COMMISSION:
A. Summary

Worldcall Interconnect, Inc. (“WCX”) submits these Comments on ICR Reference No.
200901-3060-012, OMB Control Numbers 3060-0793 and 3060-@@@petitive Carrier Line
Count Report and Self-Certification as a Rural Carrier

The Federal Communications Commission’s (“FCC” or “Commission”) Supporting
Statement acknowledges that WCX provided comments in response to the FCC’s initial internal
request, Supporting Statement pp. 3, 7. The Supporting Statement then claims the FCC will
resolve the issues WCX raised at a “later date.” The Commission’s proposals, however, do not in
fact defer all of WCX'’s issues. Approval would operate to deny rights presently held by WCX
and would change collections in a manner that adversely impacts WCX.

The information collection request involves implementation of statutory methods of
granting subsidy payments to telecommunications carriers as part of the federal universal service

program: This program is mandated by the Communications Act and has been implemented by

! These payments come from a specific fund established and overseen by the FCC (the Universal

Service Fund or “USF") that collects required assessments on all telecommunications carriers and then
distributes the money to authorized recipierse § 254(d). The Universal Service Administrative
Company (“USAC") — a wholly-owned subsidiary of the National Exchange Carriers Association, which
represents and advocates on behalf of_the incumbent local exchange eadigherefore has every
incentive to advantage its members and disadvantage non-ILECs and non NECA members — presently
administers the USF on a contract basis, including the dispersal of funds. WCX is a wireless carrier and is
not a local exchange carrier, so it cannot join NECA so as to begin enjoying NECA's “advocacy” instead




WCX Comments on |CR Reference No. 200901-3060-012, OMB Control Numbers 3060-
0793 and 3060-0986; Competitive Carrier Line Count Report and Self-Certification as a
Rural Carrier Page 2

the Federal Communications Commission through several decisions and rules. A further
description of the program and history is provided below, but the main point of WCX’s
comments is that the FCC’s proposals under Control Number 3060-0793 and 3060-0986 will
violate several of the fundamental principles behind Universal Service. Specifically, the result
would render the support received (or more properlyexgived) by certain competitive carriers

not specific, nofpredictable, nosufficient and notompetitively neutral.

Contrary to the assertion in the Supporting Statement on page 2, the submuifision
“change the information collection requirements for self-certification as a rural carrier” for the
specific sub-set of carriers that operate in “rural” areas where the incumbent Local Exchange
Carrier is an “non-rural ILEC” and desire to receive support based on their own costs. The
approach proposed by the FCC will functionally prevent this sub-set of competitive carriers
(which includes WCX in the state of Texas) from being able to self-certify at all. The present
information collection method for self-certification as a rural carrier under Control Number
3060-0793 does not prevent a competitive carrier that provides supported services in “rural”
areas that happen to be also served by “non-rural ILECs” from self-certifying that the
competitive carrier nonetheless serves a “rural” area. The FCC proposed changes would, for the
first time operate to do so. This is a material change. The FCC’s assertion that there would be no
change is simply wrong.

The OMB should reject the request and instead insist that the FCC honor a competitive
carrier’s right to receive support based on its own costs — either using current collection

mechanisms or “in any reasonable manner.” In the context of this collection, the OMB should

of the enmity that presently prevails. Nonetheless, payments to ETCs are “benefits” in the sense intended
by 5 C.F.R. § 1320.6(c).



WCX Comments on |CR Reference No. 200901-3060-012, OMB Control Numbers 3060-
0793 and 3060-0986; Competitive Carrier Line Count Report and Self-Certification as a
Rural Carrier Page 3

reject the proposal to the extent it prohibits some carriers operating in rural areas from self-
certifying their rural status.

B. Background and History of Underlying Subject for Which Information is Collected
Under Control Numbers 3060-0793 and 3060-0986

1. Universal Service

Since 1934 the United States had the goal of reasonably priced telecommunications
service in all parts of the nation. This is the so-called “Universal Service” coSesgZ U.S.C.
§ 151 (directing the Federal Communications Commission “to make available, so far as possible,
to all people of the United States ... a rapid, efficient, Nation-wide and world-wide wire and
radio communications service with adequate facilities at reasonable charges ...”). Federal
universal service programs have subsidized service in rural and insular areas, which usually face
higher costs of service due to low population density, terrain and other f&#ers.g., Order
on Remandfederal State Board on Universal Servid8 FCC Rcd 22559, n. 25 (2003). In
1996, Congress amended the Communications Act to introduce competition into local telephone
service, which traditionally was provided through regulated monop&e=17 U.S.C. 88 251,
252. At the same time, Congress added new universal service provisions to the Communications
Act. Seed7 U.S.C. 88 214(eR54. These provisions supplanted the previous more general and
broadly stated universal service goal for consumers in high-cost areas. 47 U.S.C. 88 214(e,
254(b)(3), (e), ().

Congress recognized that the introduction of competition into local telecommunications
markets as a result of the 1996 amendments to the Communications Act would necessarily
threaten the implicit subsidy system that had traditionally supported universal service. Congress

therefore required the FCC to replace the then-existing patchwork of explicit and implicit
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subsidies with “specific,” “predictable” and “sufficient” Federal and State mechanisms to
preserve and advance universal servi€eé¢ 47 U.S.C. § 254(b)(5).

Section 254(b) of the Act sets out six enumerated principles. Among other things, §
254(b) states that: there should be specific, predictable, and sufficient federal and state universal
service mechanisms (47 U.S.C. § 254(b)(5)); quality services should be available at just,
reasonable, and affordable rates (47 U.S.C. 8 254(b)(l)); and consumers in all regions of the
nation — and particularly those in rural and high-cost areas — should have access to
telecommunications and information services that are reasonably comparable in rates and quality
to those provided in urban areas (47 U.S.C. 8 254(b))g FCC then adopted the additional
principle of “competitive neutrality” pursuant to its authority under 8 254(b)(7) to adopt “other”
universal service principles in the public interest. In the context of § 254(b)(7), “competitive
neutrality means that universal service support mechanisms and rules neither unfairly advantage
nor disadvantage one provider over another, and neither unfairly favor nor disfavor one
technology over another.” First Report and Oréederal-State Board on Universal Seryid2
FCC Rcd 8776 § 47 (1997)Uhiversal Service First Report and OrderAnother universal
service provision, 47 U.S.C. § 254(e), requires that federal universal service support be “explicit

and sufficient to achieve statutory purposes.”

2 The FCC has a rule defining “rural area” for purposes of the comparabilitpaedt7 C.F.R. §

54.316(c):
(© Definition of “rural area.” For the purposes of this section, a “rural area” is a
non-metropolitan county or county equivalent, as defined in the Office of Management
and Budget's (OMB) Revised Standards for Defining Metropolitan Areas in the 1990s
and identifiable from the most recent Metropolitan Statistical Area (MSA) list released
by OMB. At a state’s discretion, a “rural area” may also include any wire center
designated by the state as rural for the purposes of this section. In the event that a state
designates a wire center as rural, it must provide an explanation supporting such
designation in its certification pursuant to paragraph (a) of this section.
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In order to receive support, carriers must receive regulatory approval or “designation.”
Designated entities are called “eligible telecommunications carriers” or “EBee8 214(e)
Competitive ETCs are called “CETCs.” An ETC, which may be designated by a state
commission or the FCGee47 U.S.C. 8§ 214(e)(2), (6), must offer the services supported by the
federal universal service mechanisms and advertise the availability of those services in media of
general distribution within the service area for which it has received ETC desigr@amti
U.S.C. § 214(e)(l). Further, the ETC must provide supported services at regulated rates, and
when it comes to high-cost rural service those rates are invariably significantly below the actual
cost the carrier incurs to provide the supported serviddsiversal service support is the
mechanism by which the carrier can recover the difference between the cost of providing
supported services in high-cost and rural areas and the much lower regulated rate for supported
services in those areas.

The Commission first implemented the new universal service provisions of the Act in its
May 1997 Universal Service First Report and Ordefhat Order defined a set of “core”
“supported services” that are eligible for universal service support, delineated a mechanism to
support those services, and established a specific timetable for implementation. The federal
Universal Service Fund (“USF”) is the explicit support mechanism that the FCC established to
fund the universal service subsidy programs required by the Act.

Prior to the 1996 Act, only incumbent local exchange carriers (“ILECSs”) received high-

cost support. But in theniversal Service First Report and Ordére FCC found that high-cost

3 If rates in high-cost and rural areas fully recovered actual costs they would be much higher than

those for in low-cost urban areas. That would violate the “reasonably comparable” criterion in 47 U.S.C.
§ 254(b)(3). Hence prices are regulated and required to be below actual cost, but the difference is
supposedo be made up through universal service support subsidies.
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support should be “portable” to any carrier that serves a particular customer, even if that carrier
is a new entrant. The Commission provided that “[a] competitive carrier that has been designated
as an eligible telecommunications carrier” under the Act “shall receive universal service support
to the extent that it captures subscribers’ lines formerly served by an ILEC receiving support or
new customer lines in that ILEC’s study arda.” 287. The FCC found that this policy would

“aid the emergence of competition.” Id.

Incumbent Local Exchange Carriers (“ILECS”) receive high-cost support in various
ways. Some receive support based on their own costs. Some are required to use “forward
looking” cost studies that do not reflect actual investment and expense. The large Incumbent
carriers like AT&T and Verizon do not recover explicit support from USF; instead they rely on
continued implicit subsidies flowing from “above cost” prices for service in urban and lower cost
areas, and from other “high margin” services like access charges. These profits are then
implicitly used to support for “below cost” services in their rural areas and high-cost areas.

The Commission decided in 1997 that the “least burdensome way to administer”
portability and support to competitive carriers would be to provide a competitive ETC the same
per-line support as the ILEC, regardless of the competitive ETC’s own cost of providing service.
The Commission reasoned that it could lawfully use the ILEC’s cost rather than “requiring” or

“compelling” CETCs to submit cost studiddniversal Service First Report and Ord§r313!

4 313. We conclude that determining a rural ILEC’s per-line support by dividing the
ILECs’ universal service support payment by the number of loops served by that ILEC to
calculate universal service support for all eligible telecommunications carriers serving
customers within that rural ILEC’s study area will be the least burdensome way to
administer the support mechanisms and will provide the competing carrier with an
incentive to operate efficiently. Besides using a forward-looking or embedded costs
system, the alternative for calculating support levels for competing eligible
telecommunications carriers consists of requiring the CLECs to submit cost studies.
Compelling a CLEC to use a forward-looking economic cost methodology without
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ETCs are therefore natquired to document their own costs to receive high-cost support;
instead, they may opt to receive support for each of their lines based on the same per-line support
the ILEC receives in the relevant service alda.47 C.F.R. § 54.307(a)().This method of
calculating high-cost support for competitive ETCs is known as “identical support” or the
“identical support rule? But the rule cannot be read heandate identical support since the
Commission has said in at least three cases that CETCs have the present option to receive
support based on their own costs.

There is another important but sometimes confusing distinction under the Commission’s
rules. Whether a local exchange carrier (“LEC”) is “rural” or “non-rural” depends primarily on
its size and does not necessarily reflect the geographic nature of the territory it Seeds.

C.F.R. 88 51.5 (definition of “rural telephone company8).5 (cross-referencing, for universal

requiring the ILEC’s support to be calculated in the same manner, however, could place
either the ILEC or the CLEC at a competitive disadvantage. We thus disagree with
commenters that assert that providing support to eligible CLECs based on the
incumbents’ embedded costs would violate Section 254(e).

Section 54.307 speaks only to identical support. But the FCC has said CETCs have the option to
submit their own costs in three separate cases, so the rule cannot bereggilr tidentical supportSee

Order, High Cost Universal Service Repo&3 FCC Rcd. 8834, 8848-8849, 1 21 (2008)ETC Cap

Order”); MO&O, In the Matter of Applications of AT&T, Inc. and Dobson Communications Corporation
For Consent to Transfer Control of Licenses and Authorizati@@sFCC Rcd. 20295, 20330 (2007)
(“Dobson Ordeb); MO&O, Applications of ALLTEL Corporation, Transferor, and Atlantis Holdings
LLC, Transferee For Consent to Transfer Control of Licenses, Leases and Authorj2afibri3ocket

No. 07-185, 22 FCC Rcd 19517, 19521, 11 9-12 (2005).(TEL Ordet). The decisions would make

no sense and have no meaning or effect if 8 51.307 could be read to prohibit anything other than identical
support for CETCs.

6 “Identical support” is “identical” only when it comes to explicit payments directly from the USF.

As noted, AT&T and Verizon still receive implicit subsidies and often explicit subsidies from non-federal
programs. Competitive carriers often do not have the same kind of service or revenue mix that would
allow them to rely on implicit subsidies and often can not qualify for non-federal programs. For example,
wireless carriers do not receive “access” revenues. Some competitive carriers do not serve urban areas
and instead focus almost entirely on high-cost or rural areas. They therefore cannot enjoy support through
implicit subsidies like AT&T and Verizon. Mandating identical support under the current approach would
violate the “competitive neutrality” principle enunciated in the Universal Service First Report and Order

! Rural telephone company. A rural telephone company is a LEC operating entity to the
extent that such entity:

5
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service purposes, section 51.5 definition of “rural telephone company”). The definition of “rural
telephone company” that the Commission adopted, for universal service purposes, mirrors the
definition of “rural telephone company” found in § 153(37) of the Aste47 U.S.C. § 153(37);
Universal Service First Report and Ordgr0.

The larger incumbent carriers like AT&T and Verizon serve many areas that are
indisputably “rural® and/or “high-cost” but they are nonetheless considered to be “non-rural

ILECs” and they receive support largely through continued implicit subsidies and non-federal

D Provides common carrier service to any local exchange carrier study area that
does not include either:

0] Any incorporated place of 10,000 inhabitants or more, or any part
thereof, based on the most recently available population statistics of the Bureau of the
Census; or

(i) Any territory, incorporated or unincorporated, included in an urbanized
area, as defined by the Bureau of the Census as of August 10, 1993;

(2) Provides telephone exchange service, including exchange access, to fewer than
50,000 access lines;

3 Provides telephone exchange service to any local exchange carrier study area
with fewer than 100,000 access lines; or

4) Has less than 15 percent of its access lines in communities of more than 50,000
on February 8, 1996.

See 47 C.F.R. 8§ 51.316(®)pra. This rule expressly recognizes that “non-rural” incumbents do
provide service in “rural” areas.

The FCC has also defined “rural area” for other parts of the universal service prégeay.
C.F.R. 8 54.5 (definition of “rural area”):

Rural area. For purposes of the schools and libraries universal support mechanism, a
“rural area” is a nonmetropolitan county or county equivalent, as defined in the Office of
Management and Budget's (OMB) Revised Standards for Defining Metropolitan Areas
in the 1990s and identifiable from the most recent Metropolitan Statistical Area (MSA)
list released by OMB, or any contiguous non-urban Census Tract or Block Numbered
Area within an MSA-listed metropolitan county identified in the most recent Goldsmith
Modification published by the Office of Rural Health Policy of the U.S. Department of
Health and Human Services. For purposes of the rural health care universal service
support mechanism, a “rural area” is an area that is entirely outside of a Core Based
Statistical Area; is within a Core Based Statistical Area that does not have any Urban
Area with a population of 25,000 or greater; or is in a Core Based Statistical Area that
contains an Urban Area with a population of 25,000 or greater, but is within a specific
census tract that itself does not contain any part of a Place or Urban Area with a
population of greater than 25,000. “Core Based Statistical Area” and “Urban Area” are as
defined by the Census Bureau and “Place” is as identified by the Census Bureau.

8
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subsidy programs. Under the identical support rule currently implemented through Form 525
(handled by Control Number 3060-0986), a competitive ETC (“CETC”) can not receive explicit
federal support even in a rural and high-cost area when the incumbent LEC that also serves the
area is supported implicitly from its other revenues or explicitly from another program rather
than explicitly via federal USF payments. As a consequence the identical support rule provides
an incentive for competitive carriers to avoid the highest cost areas served by the large ILECs.
The FCC has recognized this effect: it found in 2008 that the identical support rule “fails to
create efficient investment incentives for competitive ETCs” because a competitive ETC has an
“incentive to expand the number of subscribers . . . located in the lower-cost parts of high-cost
areas” instead of expanding the geographic scope of its network, particularly into areas with the
lowest population densities (and correspondingly, the highest costs). BigleiCost Universal
Service Report, 23 FCC Rcd 8834 { 21 (2008ETC Cap Ordé€i. This result “contraven[es]

the Act’s universal service goal of improving the access to telecommunications services in rural,
insular, and high-cost areas.” Id. (citing 47 U.S.C.8 254(b)(3)).

2. Regulatory Decision Makers Encourage CETCs to Exercise “Own Costs” Option
But Program Functionaries Frustrate Any Attempt To Do So

The identical support rule has therefore fallen out of favor with regulatory decision
makers. Both the Federal-State Joint Board and the FCC have criticized the operation and result
of identical support, and each has proposed to elimina8eé . Referral Order, Federal- State
Joint Board on Universal Servide/ FCC Rcd 22642 (2002); Recommended Decistederal-

State Joint Board on Universal Servid® FCC Rcd 4257 (2004) (“...funding a competitive
ETC based on the incumbent LEC’s embedded costs may not be the most economically rational

method for calculating support.”); Joint Statement of FCC Commissioners Copps, Adelstein,
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Tate and McDowell regarding Order on Remand and Report and Order and Further Notice of
Proposed Rulemakingigh-Cost Universal Service SuppoPD08 WL 4821 (2008) (expressing

“a tentative but growing measure of consensus” on key issues, such as (possibly) “eliminating
the identical support rule” and moving toward “support based on a company’s own. dts.”)

rule has not yet been formally changed and it technically remains in effect. The administrative
functionaries in the bowels of the agency and within the ILEC-captured USAC are still
completely wedded to identical support and they are assiduously undercutting and frustrating any
and all attempts by CETCs like WCX to receive support under the “own cost” method the FCC
has repeatedly said exists and has present vitality and effectiveness.

The identical support rule, however, was never mandatory. Any CETC could at any time
reject identical support and proceed under “own cost.” In several decisions over the last few
years, the FCC has expressly recognized, indeed emphasized, this éptithver, the FCC has
relied heavily on this option in its defense of its decision to freeze CETC identical support
payments in theCETC Cap Order.See FCC Response Brief on Appedural Cellular
Association v. FCCD.C. Circuit Court of Appeals, No. 08-1284 and 08-1285, pp. 37, 59-60, 62-

64 (March 25, 2009.

o CETC Cap Ordersupra Dobson Ordersuprg ALLTEL Order supra

10 TheOrder capped the “total annual competitive ETC support” in each state “at
the level of support that competitive ETCs in that state were eligible to receive during
March 2008 on an annualized basisl” § 1. Under the interim cap, competitive ETCs
will see a reduction in their per-line high-cost support if the number of competitive ETC
lines in a state increases. The Commission found, however, that because “competitive
ETC support is based on the incumbent LEC’s costs, rather than on the competitive
ETC7s own costs, there is no reason to believe - and no record data showing - that
support subject to an interim cap would necessarily result in insufficient support levels.”
Id. § 14. Nonetheless, to protect against any possibility that the interim cap might deny
competitive ETCs sufficient support, the Commission provided that a competitive ETC
“will not be subject to the interim cap to the extent that it files cost data” with the
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Commission “demonstrating that its costs meet the support threshold in the same manner
as the [ILEC].” Id. 1 1.

The Commission reasonably interpreted section 254(b)(5) of the Act to require
sufficient, but not excessive, universal service support. Regardless, Petitioners failed to
demonstrate that their high-cost support would actually be insufficient under the interim
cap. The Commission found no record evidence for such a claim. Moreover, if a
competitive ETC believes its high-cost support is insufficient, @reler offers
competitive ETCs an exception - a competitive ETC will not be subject to the interim cap
if it files cost data demonstrating that its costs meet the support threshold in the same
manner as the ILEC.

Regardless, Petitioners (and amicus curiae Corr Wireless) failed to demonstrate before
the Commission that their high-cost support would, in fact, be insufficient under the
interim cap. As the Commission found, “because competitive ETC support is based on
the incumbent LEC’s costs, rather than on the competitive ETC’s own costs, there is no
reason to believe - and no record data showing - that support subject to an interim cap
would necessarily result in insufficient support levels.” Id. § 14.

Nonetheless, to ensure the sufficiency of high-cost supportQitter offers
competitive ETCs an exception from the interim cap if their capped support truly is
insufficient. Specifically, “a competitive ETC will not be subject to the interim cap to the
extent that it files cost data demonstrating that its costs meet the support threshold in the
same manner as the incumbent LE@."] 31. Thus, there is simply no merit to amicus
Corr Wireless’s allegations that under the interim cap, competitive ETCs will “receive
only a portion of the subsidy which they need to meet their costs,” Amicus Br. 4, or that
the interim cap has made it “impossible” for Corr Wireless to “recover anywhere near
[its] needed level of support.” Amicus Br. 5. Rather, under the exception outlined above,
Corr Wireless and other competitive ETCs may submit cost data to the Commission to
secure greater per-line support if their high-cost universal service support under the
interim cap proves insufficient. Order § 31.

The availability of this exception, which neither Petitioners nor their amicus even
mention, also undercuts their allegation that the interim cap will prevent newly
designated competitive ETCs from receiving high-cost support in states that received no
competitive ETC high-cost support prior to March 2008. Br. 49. A competitive ETC will
be eligible for support in these states if it makes the cost showing required®nddre

In all events, the Commission did not violate the principle of competitive
neutrality when it enacted the interim cap, even if that principle were viewed in isolation.
As previously discussed, the per-line high-cost support a competitive ETC receives under
the Commission’s existing rules is based on the ILEC’s costs, not the competitive ETC7s
own costs. To the extent that a competitive ETC believes it should be entitled to greater
per-line high-cost support than the amount disbursed under the interim c&ddre
permits a competitive ETC to obtain an exception from the interim cap upon “fil[ing]
cost data demonstrating that its costs meet the support threshold in the same manner as
the incumbent LEC.Order § 31. If the competitive ETC cannot make this showing, it is
hard to argue that reducing a competitive ETC'’s per-line high-cost support below that of
the ILEC violates the principle of competitive neutrality.

The Commission, in fact, found that “it is not clear that identical support has . . .
resulted in competitive neutrality.” Id. § 22. Identical support also “fails to create
efficient investment incentives for competitive ETCs” and “contraven|es] the Act's
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As alluded to earlier, in 2008 the FCC “capped” the “identical support” payments “in
each state at the level of support that CETCs in that state were eligible to receive during March
2008 on an annualized basis,” pending a full elimination of the identical suppo€EIIE Cap
Order § 1. Also, as noted, the Commission expressly reaffirmed the “own cost” option it had
already set out in two prior orders: “a competitive ETC will not be subject to the interim cap to
the extent that it files cost data demonstrating that its costs meet the support threshold in the
same manner as the incumbent LE@."] 31" The FCC consistently points to this option as a
substantial basis for the lawfulness of the cap itself, which must mean that the option is viable,
immediately available and meaningful.

C. Discussion of Proposed Changes and Impact on WCX

WCX has received CETC designation in Texas and has a pending application before the

FCC for CETC status in New YorkWCX plans to seek CETC status for Puerto Rico and the

universal service goal of improving the access to telecommunications services in rural,
insular and high-cost areas.” Id. (citing 47 U.S.@258(b)(3). “Because a competitive
ETC'’s per-line support is based solely on the per-line support received by the [ILEC],
rather than its own network investment in an area,” the competitive ETC has an
“incentive to expand the number of subscribers . . . located in the lower-cost parts of
high-cost areas” instead of expanding the geographic scope of its network, particularly
into areas with the lowest population densities (and correspondingly, the highest costs).
Id.

(Emphasis added), available ahttp://hraunfoss.fcc.gov/edocs_public/attachmatch/BOC
289602A1.pdf

CETCs' right to use their own costs had always existed, at least implicitly. The Commission had
dready recognized and articulated CETC'’s “own cost” rights inRbbson Orderand theALLTEL

Order. The “exception” therefore applies to the ci#gerves to limit applicability of the cap to only those
CETCs that choose to continue to receive identical support. CETCs retain thetlogyidvave had since

1996 to receive support based on their own costs if they do not want to use the identical support rule and
when they exercise this option then the identical support cap does not apply.

12 See Public Notice, Comment Sought on the Petition of Worldcall Interemin Inc. for
Designation as an Eligible Telecommunications Carrier in the Statdesf York DA 08-2638,CC
Docket No. 96-45 (rel. Dec. 4, 2008). The FCC’s comment cycle on the application finished on January

11
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Virgin Islands. The areas in which WCX does and will operate as a CETC are indisputably
“rural” under the OMB'’s rules and any reasonable med$§iitach of the areas has higher costs

of service due to low population density, terrain and other factors. The prices that WCX will be
allowed to charge for supported service will be far below the actual costs WCX incurs to provide
supported services.

WCX has been a critic of the identical support rule because of the very problems
regulators have now acknowledged. WCX has strongly supported elimination of identical
support in favor of requiring each ETC to receive support based on its own costs. Therefore, after
the FCC repeatedly emphasized the present availability of the option to receive support based on
a CETC’s own costs, WCX began the process of attempting to submit its own costs just like the
FCC said it could do.

The FCC told the D.C. Circuit just a few weeks ago that if petitioners in the appeal of the
CETC Cap Ordetruly believe they will “receive only a portion of the subsidy which they need
to meet their costs,” or that the interim cap has made it “impossible” to “recover anywhere near

[its] needed level of support” “they and other competitive ETCs may submit cost data to the
Commission to secure greater per-line support if their high-cost universal service support under
the interim cap proves insufficient.” WCX has done precisely that very thing. Specifically, WCX

has submitted “cost data demonstrating that its costs meet the support threshold” and it has done

so “in the same manner as [an] incumbent LEC.”

21, 2009 and there was no opposition to the application. The Commission, however, has not issued a
decision on the wholly uncontested application. WCX believes the delay is due in very large part to the
fact that WCX made it clear it would be seeking to recover support based on its own costs and there are at
least some within the agency that do not want to publicly address that topic in an order. They have instead
chosen to try to eviscerate the “own cost” by functionally prohibiting actual operation of the option by
engaging in opaque bureaucratic gambits like the one proposed here.

13 Some (but not all) of these areas are served by “non-rural” ILECs like AT&T or Verizon, but they
are still both rural and there is a high cost to serve.
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Apparently the FCC staff and the FCC contract administrator (Universal Service
Administrative Corporation or “USAC”) did not receive that memo. On April 16, 2009 WCX
received an emaflfrom USAC refusing to allow WCX to submit its own costs. The message
said, in pertinent part:

[T]he own cost exception for CETCs seeking High Cost support cannot be

implemented until the Commission receives approval from the Office of

Management and Budget (OMB) for the data collection. Until this occurs, USAC

cannot process any cost data submitted to us by CETCs. In the meantime, you

may submit your line counts on the FCC Form 525 and receive High Cost support

under the identical support rule, if the incumbent in whose territory you serve
receives any High Cost support.

There is a significant problem here: USAC will not allow CETCs to submit their own
costs even though the FCC has been trumpeting the “own cost” option in multiple orders in 2007
and 2008 and is right now telling the D.C. Circuit that the option is presently available and is
meaningful.

The email blames OMB. Actually, however, the delay is entirely attributable to the FCC
itself, because it has chosen not to seek approval to the extent there is some need to change
collections (which WCX denies). The Supporting Statement for the proposals in Control Number
3060-0986 says the Commission intends to come back at some unknown time — probably in the
distant future — to actually formalize the collection methods, forms and procedures that will be
used to actualize the “own cost” option. Supporting Statement pp. 2, 7.

The present collections, however, already provide a means for a CETC to present its own

costs. The CETC can presently do so — just like the FCC said in its CETC Capi@tberbrief

14 A true and correct copy of the email is appended to these comments.
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to the D.C. Circuit and in the Federal RegiStethen it sought comment on this collection effort

— by filing “cost data demonstrating that its costs meet the support threshold in the same manner
as the incumbent local exchange carrier.” That is what WCX did: WCX used the same
accounting methods the rural ILECs use, and submitted its findings directly to USAC. The
present position expressed by USAC that there must be some “new” collection and some “new”
form and some “new” process for CETCs thadif$erent than the current methods used by the
ILEC is completely at odds with the express words used by the FCC on multiple occasions,
including in the Federal Register publication for this collection. The FCC says the CETC is to
submit its own cost data demonstrating that its costs meet the support threéshbkl same

manner_as the incumbent local _exchange carrier.” But now they are saying a CETC must

submit its costs in somdifferent and not-yet-developed “manner” that is not used by “the
incumbent local exchange carrier.” This is simply wrong.
The command in § 254 and the FCC’s additional criterion that support be “specific,”

“predictable,” “sufficient” and “competitively neutral” mandates some present method for

CETCs to recover support based on their own costs. The FCC must permit CETCs to submit
their own costs “using any other reasonable manner” pending formalization of any data
collections and assignment of OMB Control Numbers that they (wrongly) perceive they need to

process. Denial of a benefit is a “penalty” under 5 C.F.R. § 1320.6(c) and 44 U.S.C. § 3512(a).

WCX cannot be penalized merely because there is (or is wrongly perceived to be) not presently

15 See74 FR 3035 (January 16, 2009) [“...a competitive ETC will not be subject to the interim cap
to the extent it files cost data demonstrating that its costs meet the support threthmlsame manner
as the incumbent local exchange carrigemphasis added)].
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an approved Control Number associated Wigart of the information collection necessary to
provide the benefit. See 5 C.F.R. § 1320.6(c).

WCX is already a CETC in Texas, and is providing service in rural areas at mandated,
regulated rates that are significantly below the cost of service. WCX is trying to build a network
to continue expanding into more rural areas in Texas and other states. The present refusal to
process WCX’s submissions and funding demonstrations is denying WCX money to which it is
presently entitled under the “own cost” option violates the “specific” and “sufficient” commands
in 8 254. In addition, the uncertainty concerning when — or even if — the FCC will ever start the
process of formalizing the option it recognized several years ago and is vigorously using to
defend its past orders in court is harming WCX’s ability to raise capital. This is a clear violation
of the “predictable” criterion in § 254. The attempt to force WCX to use only “identical support”
pending further deliberations and formalities violates the “competitive neutrality” principle as
well.

With regard to the current request under Control Number 3060-0986, the OMB should
reject the proposal to eliminate the self-certification currently under Control Number 3060-0793
and incorporate it into Control number 3060-0986. The reason is that doing so will functionally
prevent CETCs that serve rural areas — and particularly those that serve rural and high cost areas
served by “non-rural” ILECs like AT&T and Verizon — from submitting the self-certification

that they serve rural or high-cost areas.

16 Existing Control Number 3060-0793 contains part of the information collection that would be

associated with WCX submitting its own costs in rural areas because at present it allows WCX to self-
certify that it serves rural areas. As explained below the FCC, however, is for some reason proposing to
merge that collection into another collection within Control Number 3060-0986. The result of this
approach would for the first time functionally prevent WCX from self-certifying it serves rural areas.
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This is so because Control Number 3060-0986 uses Forii WRigh is entirely focused

about CETC reportingusing the identical support rule.** A CETC who serves a rural area that

happens to be also served by a “non-rural ILEC” must make an entry on the form to that effect.
Once the CETC makes this entry then USAC will no longer allow a claim that the carrier serves
rural area$ and will not process any request for explicit support for rural or high-cost areas.
Form 525 therefore will prohibit CETCs that provide service in high-cost or rural areas that
happen to be also served by “non-rural” ILECs. The certification will only be possible if the
ILEC in the area is a “rural ILEC.”

The entire premise behind the incorporation of part (h) in Control Number 3060-0986
(self certification) into Control Number 3060-0986 is defective. It will be impossible for CETCs
to make the self-certification in any area that happens to be served by a “non-rural ILEC.” This is
a material change from the present situation because it does not happen under the current “self-
certification” mechanism approved under Control Number 3060-0793. The present information
collection does not operate to prevent CETCs serving “rural” areas that also happen to be served
by a “non-rural” ILEC from self-certifying. The new method proposed by the FCC would, for
the first time, do so. Therefore, the representation on page 3 of the Supporting Statement that

“[n]o revision to this information collection is submitted at this time to address any information

o Form 525 is an information collection under the PRA. The FCC implicitly acknowledges this fact

because it is seeking OMB approval for issues related to the form in this project.

18 WCX made this point in its comments to the FCC mentioned on pages 3 and 7 of the Supporting

Statement. Indeed, Form 525 is completely irrelevant to a CETC that wants to use the “own cost” option.

There is no need to use Form 525 at all because the CETC would report its loop count on both the High
Cost submission and the Local Switching Support submissions.

19 This is an anachronism of the identical support rule that cannot logically be applied to CETCs
that have chosen to reject the identical support rule and desire to receive support based on their own costs.
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collection arising from the exception for competitive ETCs demonstrating their own costs” is
simply wrong.
D. Conclusion

Eliminating the separate collection under Control Number 3060-0793 and trying to merge
into Control Number 3060-0986 will for the first time functionally preclude a CETC from self-
certifying rural status if it provides service in a rural area where the ILEC is a “non-rural ILEC”
and the CETC wants to rely on its own costs. This self-certification, however, is one of the major
steps for calculating and then obtaining the benefits to be received under the universal service
program. The FCC’s proposal therefore violates the statute and it is completely inconsistent with
its own declarations and decisions concerning support to rural and high-cost areas.

OMB should reject the proposal to eliminate the self-certification currently under Control
Number 3060-0793 and incorporate it into Control number 3060-0986. OMB should also advise
the FCC and USAC that OMB regulations do not prohibit the present operation of the “own

cost” option because CETCs are allowed under 5 C.F.R. § 1320.6(c) to submit their own costs

1
ggi%é(ﬁilly Submitted

W. Scott McCollough
General Counsel, Worldcall Interconnect, Inc.

“in any reasonable manner.”

April 20, 2009



Rich Lewis

From: Karen Majcher [KMajcher@usac.org]

Sent: Thursday, April 16, 2009 5:15 PM

To: rlewis@worldcall.net

Cc: Jennifer McKee; Michael Spead

Subject: FW: Worldcall Interconnect, Inc. - Status of Subsidy Payments

Rich —

| am responding to the email that you sent to Mike Spead. As | believe you are aware, the own cost exception for
CETCs seeking High Cost support cannot be implemented until the Commission receives approval from the
Office of Management and Budget (OMB) for the data collection. Until this occurs, USAC cannot process any
cost data submitted to us by CETCs. In the meantime, you may submit your line counts on the FCC Form 525
and receive High Cost support under the identical support rule, if the incumbent in whose territory you serve
receives any High Cost support.

Regards,
Karen Majcher

Vice President
High Cost Low Income Division
USAC

From: Rich Lewis [mailto:rlewis@worldcall.net]

Sent: Tuesday, April 14, 2009 12:50 PM

To: Michael Spead

Subject: Worldcall Interconnect, Inc. - Status of Subsidy Payments

Mike,

As you are aware, Worldcall Interconnect, Inc. is operating “exempt from the cap” as allowed for under the May 2008 Interim
Cap order that was approved in August 2008. Worldcall Interconnect, Inc. filed its revised LSS and High Cost data
submission forms on 3/11/09 utilizing such a cost basis. Thus far we have not received any payment or heard anything back
whatsoever from USAC regarding payment of the amounts to which we are entitled based upon our data submissions.

Please notify me as to the status of these payments and what, if any, actions USAC is taking or plans to undertake with
respect to them.

Regards,
Rich

Rich Lewis

CFO

Worldcall Interconnect, Inc.
512-888-2313
rlewis@worldcall.net

4/17/2009



