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It was a pleasure meeting with you and your staff on November 17th and discussing IFTA's position against the grant of
the Petition for a Waiver of the SOC rules. Attached please find a cover letter and attachments, which provide inter alia,
further information on release patterns for theatrical, VOD and DVD distribution. Thank you again for your time and
consideration.

Kindest regards,

Susan Cleary
Vice President & General Counsel
Independent Film & Television Alliance
10850 Wilshire Blvd.
Los Angeles, CA 90024
Direct 310-446-1003, Mobile 310-254-6548
Fax 310-446-1600
scleary@ifta-online.org, www.ilta-online.org

All or portion(s) of this email may contain attorney-client communication or attorney work product and as such is
privileged and confidential.
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Independent _
Film &Television
__ _ Alliance"

November 20, 2009
Via email to William.Lake@fcc.gov

William T, Lake
Chief, Media Bureau
Federal Communications Commission
445 12th Street, SW
Room3-C740
Washington DC 20554

Re: IFTA's November 17, 2009 meeting

Dear Mr. Lake,

10850 Wilshire Boulevard / 9th Floor
Los Angeles, CA 90024-4321
310-446-1000 m /310-446-1600 FAX

www.ifta-online.org I info@ifta-online.org

It was a pleasure meeting with you and your colleagues at the Media Bureau. 1FTA and its
Membership of independent production and distribution companies appreciates the time you took
to better understand our position on the petition for Waiver of the SOC rule and on media
consolidation's overall impact on the independent film and television industry.

I have attached for your reference the following information that may be helpful to you and your
colleagues and to which I had referred during our meetings on November 17th:

I) Examples of Films Released through VOD services either prior to or simultaneously with
the Theatrical or DVD release.

2) Related Articles cited in the "Examples" List.
3) U.S. Production 2002 - 2008: Independent v. Major
4) IFTA Member Best Picture Oscars 1982-2008

Once again, thank you very much for your time and consideration. Please let me know if you
have any questions regarding this information or I can be of any further assistance.

Jean M. Prewitt, Presi
Claudia James, Princi



Examples of films released through VOD services
eitherprior to or simultaneously with

the Theatrical or DVD Release

For the past few years, both major studios and independents have utilized simultaoeous
release offilms on VOD and DVD. Both studios and independents have also used a more
accelerated release pattern by releasing films on VOD prior to DVD release. Most recently,
independents have been using simultaoeous VOD and theatrical release, as well as a "reverse
window" in which a fUm is released on VOD prior to its theatrical release. In this "reverse"
release pattern, the VOD release is the first release of the film in the marketplace.

Examples of release patterns are provided below as well as related articles on their use in
the marketplace. I All release dates2 are approximate3 U.S. release dates unless otherwise noted.

Simultaneous VOD and DVD Release:

Superman Returns -Warner Bros. released on VOD and DVD on December 3, 2006. Theatrical
release was June 26, 2006,

The Astronaut Farmer - Warner Bros. released on VOD and DVD on July 10,2007.4 Theatrical
release was February 23,2007.

Michael Clayton - Castlerock -Warner U.S. Distributor was scheduled for release on Comcast's
HD video-on-demand service for the same day the movie was released on DVD (February 24,
2008). Other movies added to Comcast's lineup in February of 2008 as HD on-demand selections
the same day they become available on DVD included Warner Bros.' The Brave One (February
10,2008), Rendition (February 24, 2008) and No Reservations (February 17, 2008).

The Bourne Ultimatum - Universal Pictures
American Gangster - Universal Pictures

Both films released on VOD and DVD (February 24, 2008) simultaoeously through
Cablevision's Popcorn DVDs On Demand service. This service offers simultaoeous VOD
viewing and DVD purchase with the DVD copy of the film shipped to the consumer.s

1 All DVD and Theatrical releases were confirmed at www.imdbpro.com. a subscription database for information
regarding the production and distribution of films and television programming. IFTA is a subscriber to
www.imdbpro.com.Alternatively, www.imdb.com is accessible to the public at no charge, but does not include the
extensive information at www.imdbpro.com. Unfortunately, IMDBpro does not include information on VOD
release dates.
, All VOD releases were confirmed from independent news reports and articles describing individual films' release
patterns.
'Note that a "premiere" can be considered the theatrical "release date", but note that the wide theatrical release
will often occur a week after the "premiere" and thus there may be a slight discrepancy on the exact date of
"theatrical release" date.
• See attached article entltied "Windows test benefits sell-thru, VOD" at
http://www.vldeobusiness.com/articleICA6448s44.html.
S See attached article entitled "Cablevision offering up new DVD releases through VOD" at
http://www.engadgethd.com.



State ofPlay - UJriversal- released on VOD and DVD on September I, 2009. Theatrical release
was Aprill7, 2009.

Away We Go - UJriversal- released on VOD and DVD on October 4, 2009. Theatrical release
was June 5, 2009.

VOD Release Prior to DVD Release:

Hancock - Sony streamed the film through Sony Bravia Intemet-connected HDTVs on October
28,2008 - November 10th

, DVD release on November 30, 2008. Theatrical release was July I,
2008.6

Dark Knight - Warner Brothers released in Korea on VOD on Dec 5. 20087 through IPTV
providers Mega TV, owned by Korea Telecom; Broad & TV, owned by SK Telecom; and digital
cable TV provider Home Choice. The VOD release of Dark Knight was two weeks prior to the
DVD release in Korea.

Ghosts ofGirlfriends Past- New Line Cinema through Warner Bros. & Comcast - VOD release
on Sept. 24,2009 & DVD release on Sept. 27,2009 Theatrical release was May 1,2009.

Observe and Report- Warner Bros. & Comcast - VOD release on Sept. 24, 2009 & DVD release
on Sept. 27, 20098 Theatrical release was April 10,2009.

Many films still in their theatrical release window are released via VOD to hotel rooms. For
example, on November 16th, the VOD service at the Hyatt Hotel in Washington D.C. was
offering "movies that are still in theaters" and listed Universal's Inglorious Basterds, which is
still in U.S. theaters and reporting box office gross receipts.

Simultaneous VOD and Theatrical Release

Sleep Dealer - Maya Entertainment - VOD and Theatrical releases were on April 17,20099
•

Anti-Christ - Zentropa Entertainments - VOD (through IFC Festival Direct on Demand Service)
and theatrical release on October 29, 2009.

• see attached article entitled "Studios Reportedly Eyeing Pre-DVD 'Home Theatrical' Window" at
http://www.homemediamagizine.com.
7 See attached article entitled "Warner Bros. to release Dark Knight on VOD before DVD in Korea" at
http:Uwww.screendaily.com. and a related attached article entitled "Beyond Day and Date DVD release: Reversing
the Release Windows" at http:Uwww.muitimediaintelligence.com.
• See attached article entitled "Warner Bros. Tests VOD Release of Some New Movies Before DVD" at
http:Ufinance.yahoo.com/news.
'see attached article entitled "Sleep Dealer to Hit Theaters, VOD Market Simultaneously" at
1l!!ll1Ll1aIdeontent.org.
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Serious Moonlight - Night and Day PictureslMagnolia Pictures. Currently available on VOD and
Theatrical release scheduled for December 4, 2009.10

"Reverse window" - VOD release prior to Theatrical Release

IFC in Theaters - A VOD service which brings critically acclaimed independent movies to
viewers at home the same day they premiere in theater. A full listing offilms is found at
http://www.ifcfilms.comlin-theaters-on-demand.

The Girlfriend Experience - 2929 Productions through Magnolia Pictures. Released on VOD on
April 30, 2009. Theatrical release on May 22, 2009. DVD release is October 4, 2009."

BriefInterviews with Hideous Men - Salty Features. Released on VOD on Sept. 23, 2009 through
/FC Festival Direct on Demand Service. Theatrical release on Sept. 25, 2009.

Rob Zombies' The Haunted World ofEI Superbeasto - Film Roman - Released on VOD on Sept.
7,2009 through Stan. Limited theatrical release on Sept. 12,2009. Released on DVD on
September 29, 2009. 12 .

Ajlerschool - Borderline Films - Released on VOD on Sept. 30, 2009 through IFC Festival
Direct on Demand Service. Theatrical release on October 2, 2009.

10 See http://seriousmoonlightfilrn.com/.
11 See http://www.girlfriendexperiencefilm.com/

"See attached article entitled "Starz tests movie via VOO before theaters, OVO" at
http://www.afterdawn.com(news(archive(192S3.cfm.
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Warner Bros to release Dark Knight on VOD before DVD
in Korea
3 December, 2008 I By Jean Noh

Wamer Btothen; Digitlll Distribution In Korea will put DarkKnIght04Jt on vldeo-on-demand (VOD)
Dec 5 - two weeks before the DVD relellSe, making It the first time 8 mljor Hollywood studio gives 8
bloclcbustler a 'pre-DVD YO D' reIea.....

DaIkKnfghtwlll go on IPiV providers Mega TV - owned by Korea Telecom (KT), and Broad&.TV • owned by SK
Telecom, as well as digital cable TV provider Home Choice.

Warner Bros stllted, 'The digital infrastructure Is in place In Korea and we're using it as a test market for pre-OVD
VOO service. We're taking action against illegal film downloads, and plan to expand our digital distribution
business In Korea.'

With Christian Bale and the late Heath Ledger starring, DarkKntghttook 4 million admissions In Korea when it
opened last August

PrInt

http://www.screendaily.comlwarner-bros-to-release-dark-knight-on-vod-before·dvd-in-ko... 1111812009
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Beyond Day and Date DVD Release: Reversing the Release Windows
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Beyond Day and Date DVD Release: Reversing the Release Windows ~ l3Ji

SCOTTSDALE, Ariz., October 6, 2006- WafTll!f Sroa. Entertainment recently decided to refease movies on-line before releasIng them on OVD... at least In
South Korea. This feV9l'&eS the long-established Hollywood dIstribUtIon model and may open the door to a major Inctease In lllO'Jfe da.vnloads. How long
untM Ihls becomes lhe nOlTTlln North Arnedca?

Film piracy Is rampant i1 South Kol'N. Arguabti, Warner Bros has IIttl6 to lose by raleaslng thelrfUms online first. befcn they hft the video storM, HowBver,
theY have much to gain Jthey can find a &c::enario that limiil plracy. VW View"Wamer Btot aclionS In SOuth Korte as an experiment. where high broedband
data rab!s and perwtratlon points reprecents whef8 the US rl\altiat will be In 3--5 Y*lta.

Am, cnnne tim titlutJon h> arguably mol'l:l IieCUll! than OVD. The CSS digital rights m!l:n~ (DRM) technolOgy !hat pr~ COl1sumer DVD Is
already~. Consumers worldwide can re<dIy obtain tee GOftware that sltfps ltle CSS proledIon and makeS diglWJl COpies. For Pfl)feflsiOnal
pirams. there might as WIllI be no DRM at all. Conditional 8C08S$ {eA) and ORM solutions that protect onh dlstrlbution are mcn modem and most
i~ntIy. ~bl •. This means if Ihe MCUrtty is eomprorrited, It can bll'renewed' again to re-secure Ih. eon1ent.

Second, now technology, such 8S digbl b'ansadlonal wate1maridng. can enable better traclClng of ilegalty copied l'IIms. TransactiOnal watermal1cs, also
refB~d to 85 forensic or serialized watermarking, embed Information specific to a paf1kuJar transaction Into a digital wmemrark. Thus, the W8tM'Jlan(: is;
embedded into he premium video as It Is derrvered to the consumer. IfcoJ7)'li;hted content is subseqlJWltly h1egalty distnbutetJ, the transactional watermark
enables the lnfrlnglrlg content to be tracked back to the source for prosecution. Thi$ nol only enable& enfott:ement, but the pUbJIclty Is i'ltended b:l act al a
deterrent to lXlPYTlght ilfringerneot.

The system Is not rooJ-proof, but II dOes not necessarily need !) be. No CRM or CA systlm'l is pirate-proof. but at least thIs scenario slows ckMIn tf1f! pIrates.
The longer. title can be prorected before It becomes wkiely 8vallal:(e (even measul'8d in days or weeks), the more potential tevenue rrorn Ie:Qlt:lmate rental
and S8~ Ivough. Moving the more $€!CUre onUne &ystem eatVer III the refease windoW slmpIy keeps the 'free~ content out of the pubSc domain that much

""'go<.
CIeady, MuttiMedIa Intelligence sees 'Warner aros. Inftiativo In KOO1il as being the start of a trentt iO implementing eacty retene window content online.
Ak'eady Ie'eYfsion studIo8 are experimenting v.itl onJr1e distribt.rtX>n wi1doNa thst precede TV broedC8ltl. It is only a matIet of tiM before we~ other
content producers embr.toe WoImer Bros. inltiatiWand.eet.he initiative exlend to OIher mart;ets. such aa North AmerIca and Europe,

The key enabfing teetmologjes. arc next..getlef3tion renewable CRM and the atilitY to encode watetn'l3t'ks Into the content In real time. Digital VlfatermariUng
endr~gare Important conteol 5dentlfatlon technoIog)es that Imt enabtrng appl:/catk:m that iiW posftIoned to pass US$500 million WOl1dwide by
2tm/:.

This MuftlMeda tnteIigenee brief is based on OUt market research n!pOrt. "Beyond Traditional DRM: Moving to Digital watermar1dng & Fingerprinting In
Media Monet\:atbn." The report provides research, analysis and fortcasts for key fingerprlnthg and digital WGtennaridng appficatlons. and tectmolOgies,
IncIOOIng transaetmalwat~g in set-lop bo;l(es. tt afso identifies key rTMKfia and DAM trends that 8111 aUg"lng to drive demand for t!"ngerpl1rrtfng and
watermarking. The teJ)Ort lnelu~ forecasts Ind 8SSea8merlts of the dIgital media ecosystem, the dlgitalwatermarldniJ and fingerprir4ing value chaIn, and the
key segments and~ in eactl application segrnerrt.

MultIMedIa IntelUgencealso has additional related research on DRM, content piraey and Peer-lo-Peer media distrtbutIon.

For rtlOfIiJ infc:(matiOn, Vln wwwMJ.tiMedialnlelligence.comoroomact

Mark Klrstelfl, Pms/dent

(480)6~1685

malitCMJltIModialntelllgenc:e.com

About MuI6IMdf. tntelRgenu- Mu~edia Intelligen<::e, a market research ancl ootTsultancy riOTl, specializes on the mar\(els and tedmaogie6 for clellverlng
and monettl;lng dlgltaf content and seMces across nMtIpfe pIatro/m6. We look beyOnd 1tle dassic 'three aereeM,' whlctl include TVs, mobile handsels, and
computers. we put markel$lnto the broader context ofihe lndu~~tams1hat we oorrtetging and chang.klg tradlUonal bu5in~ models.

MUhiMedialntelIigence IPO Box 127271 Scottsdale IAZ I85267

http://www.multimediaintelligence.comiindex.php?option=com_content&view=articIe&i...11118/2009
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Warner Bros. Tests VOD Release Of Some New Movies Before DVD

DfTImN.Kw
On1.1' "",euT, T......."""*rft. 2lXlII

~ Print BIlek to story

~ Bms. nwy be tr)'ing 10 katp is new DVD reInses .ay fIOm RedboJt and"'~ untIlt'a had about. month to ... them In nx.s, butthe l\uI:lio \tn'1
aga1Ml gMn; cGle eub&ctibefa lKlDll'A to new reJeat« Wot9Ihe OVD even CO(T'I8S out In anAtla.nllt-Caed tnel with 4Comcast'. 'Nemer BroI. de!lutlld Nio ~ma,

0bMl'!'8~d RepOrt and Ghoats 0( Gb1frlends Past, en VOO a feW da)'$ before the film.~ teleaed on ove. .

WIlmer BI'OL haa bMn NIeUilg flln on DVD and cable VOD emt.llanClO\llly H'Ice 2001, but \1doo BUSines5 repor1t lult tQ.1I the tnl time ltMla'UdiCI hoi. tried
d1g1tal*ribvliotI before' eND lIuncn--.ndthe WVOO t*0I8 ove ...... by.m~Hcfywcod ftudio WI e-nerw. Ire. prKtlcethatllMller ItUdi04lb lfe
hewmede~:with some, like Meya Entertain~ ewn cboolilg to ~Iefe the;' movies on VOD the Nme day !hey hft theetelS.

To be tktw, rWctlg bOx oIDCe reYenlleS for.slm~VOO/lheater premIefe ie not~ tMl. mott b}g studios would even lhink a.bOIJt-4>ttt.~ Bros.'
trial of the VOO Were OVO release " 8 aigne! that at least one atudio it Wilng to Me"'*"_ gIvInG peopfe digital aooesa to c.n.tn fIma first. wKJ negatiwly implId
ove Illes In thalonQ NI'l.

WorI\ notInG Is Ih8l. for !he AtIantll tJ1al. Warner BnJa." mesuglng atlllbcus8Cl on drMng 'dUll dil:c AIle., wlh!he lagf'ne: 'V.'atc:h on Y1deo-on~ now and buy
II Tunday,· lpoketman Jlm Noonan loIdVldeo Business. The studio ...bochooe'ng tD puth badttheo table VOD me.o dfilms I~ Harty Pou.lndthe Hell
Blood Pme:. and 1l\tI Han;<M:f. uno. lifter the~ hit atores-thOUOh Noonan mlli'!tainad that Wamtr Broc. if; <HIeynv 1he digital "e.eto~ "dIM even
bigger {dis:] sales", not out of lear d c:annbIlzIng !hem.

• 'Sleep Doe&er'To Hit Thea1era, VOO MaiM1 Simulblneou&ly

• Redlx»r: Tries ForTrifedII, $U83 warner 51'0&. Too

• 'WIlmet ikos. ThrtlW. DVD Ret4a1 GaU:n1ll:tDownN.Redbox-And NefIIx

-----------._ .. _.---- ...
~Jr(C2008Y.!lOCIIAi /fghIS1'I.1Md.~·ltm1 llfSfop -Cfllrr1sl!l! fIgI'sy .RIIl!I!1 Pntftml

Qucrles hl"DthI(~on lUP9Iildby In<IependDrtlltO'riGn Idel'IlIIJell on \heY.noot'Flnance paMefpage. QJIlIM 1mu~~.bill. Mn betumell Cll'l1IlW25 mIrlJIuof
InDeNt)'. Quote.-~ 1ti tn!nu!fs;tor~ NYSE Jnd..,.." R-"1fllII conllTuU -.mlng quMB$ft .....~ /)lI'"ptmilm......,;ce. Yovmtl'j IIImsllOllll'klg qldI$ Cln ell'"
(1(, A111n'il:lr7n1dcr'~ "a$l$"'for~M1~ only, mtmencied ((JftlUng lUPCl5UotllM:rt. yltDollt l'ltitM ltWtSmentalMWnd0e5 rK7I ~.1l'IOoB6 ell'"~ 'JIl'f
~onor08lllCCll'llllned~

http://finance.yahoo.comfnews/Wamer-Bros-Tests-VOD-Release-paidcontent-132079768...11/18/2009
10



'Sleep Dealer' To Hit Theaters, VOD Market Simultaneously IpaidContent

'Sleep Dealert To Hit Theaters, VOD Market
Simultaneously

Page 10f1

In a push to gatn more exposure (and possibly more revenues) for Its upcoming Sci-fi !I1rillerSleep Des/er. Maya
Entertainment has decided to make the film av81lable for on-demand the same day tt iands on the big screen.

WhIle Maya Entertainment isn'tlhe first studio to shorten the release window for a film (india darlings like IFC sometimes
debut ert-house films in theaters and on-demand at the same time), release windows typically keep rna_am fllms
from hitting VOD lor about!l1ree to six months. But a=rding to Doug Sylvester, president and COO ofTVN
Entertainment, a VOD provider !hal is worl<ing with Maya on Sleep Deelor, those windows are shrinking: Sylvester told
Mulflchannel News that the wait limes would "be eliminated altogalher," particularly as studios scramble to
maximize revenues from their content.

Fear of cannibalizing ticket sales has stopped many studios from oimultaneous VOD and theatrical releases, but Maya
Entertainment ce>-chairman Jeff Valdez told Multichonnel thetthe company adually expects a box-offlce boost. (He says
the buzz from hailing the movie more widely available will help drive lIcket sales.) V81dez also said the VOD option would
help prevent piracy: '1 think people like having choices end Wyou don't give !I1em!l1e choices, lhey'li make them lor you:
Sleep DeaJerwili be available on-demand in more than 10 m~lion homes when tt premieres Apn117.

Tomeka Kee Apr 13. 2009 4:28 PM ET----_ -- _ '. --" -- _ __ ..
Posted In: Entertainment. Movies. Media & Publishing, lV. VOD

http://paidcontent.orglarticle/419-maya-entertainment·tests-simultaneous-vod-theatrical·r...11/18/2009
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U.S. Production 2002 - 2008: Independentv. Major

Independent Indle I MajOr co- MajOr StudiO
Year Productions prod Production Inti Co Production Total

2002 377 14 105 12 508
74% 3% 21% 2% 100%

2003 251 12 104 13 380
66% 3% 27% 3% 100%

2004 434 50 63 16 563
77% 9% 11% 3% 100%

Z005
435 33 91 25 564
74% 6% 16% 4% 100%

2006 393 22 78 11 504
78% 4% 15% 2% 100%

2007 477 24 103 18 622
77% 4% 17% 3% 100%

2008 317 21 77 5 420
75% 5% 18% 1% 100%

7 Year Average
383 25 89 14 512
75% 5% 17% 3% 100'/0

• Source: fFTA ~n9/ysis of weekly production listings published in the Hollywood Reporter and Daily V8rlety.

$ 2()09, IFTA. AU rights ~rvt!d. The statistical information contained heran may not be reproduced in whOle or in Pflrl without notict!

of IFTA's copyn"ght in~ mat«iaf3.
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IFTAMEMBER
"BEST PICTURE" OSCARS

1982 - 2008"
as ofNovember 19, 2009

Vear TiUe Member ComDllnv
1982 Gandhi Goldcrest Films - Producer

1984 Amadeus Orion Pictures - US Distributor

1986 Platoon Hemdale Films - Producer
Orion Pictures - US Distributor

1987 The Last Empemr Hemdale Films -IntI. Sales

1989 Driving Miss Daisy Majestic Films - Pmducer & Inti. Sales

1990 Dances with Wolves Majestic Films - Producer
Orton Pictures - US Distributor

1991 Silence of the Lambs Orion Pictures - Pmducer & US
Distributor

1995 Braveheart Icon Entertainment Pmducer

1996 The Eng/ish Patient Miramax Pmducer & US Distributor
J & M Entertainment - Producer

1998 Shakespeare in Love Miramax - Pmducer & US DislJibutor

2002 Chicago Miramax Producer & US Distributor

, 2003 Lord of the Rings: The Retum of the Newline Producer & US DislJibutor
I Kino

2004 Million Doller Baby Lakeshore Entertainment Producer &
Inti. Sales

2005 Crash Vari Film Group - Producer ILions Gate - US DislJibutor ,
2006 The Departed Initial Entertainment Group Producer

Media Asia - Financier
2007 No Country for Old Men Paramount Vantage - Pmducer

Mlramax - Producer & US Distributor
2008 SlumdofJ MilUonaire Pathe Intematlonal -Inti. Sales

27 years

17 Best Picture Awards (63% of awards 9iven)

• The year for which the award was won. Not the year in which the awards ceremony took place.
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