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It was a pleasure meeting with you and your staff on November 171h and discussing IFTA's position against the grant of
the Petition for a Waiver of the SOC rules. Attached please find a cover letter and attachments, which provide inter alia,
further information on release patterns for theatrical, VOD and DVD distribution. Thank you again for your time and
consideration.

Kindest regards,

Susan Cleary
Vice President & General Counsel
Independent Film & Television Alliance
10850 Wilshire Blvd.
Los Angeles, CA 90024
Direct 310-446-1003, Mobile 310-254-6548
Fax 310-446-1600
scleary@ifta-online.org, www.illa-online.org

All or partian(s) of this email may contain attorney-client communication or attorney work product and as such is
privileged and confidential.
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Independent _
Film &Television
•• Alliance~

November 20> 2009
Via email to William.Lake@fcc.gov

William T. Lake
Chief, Media Bureau
Federal Communications Commission
445 ] 2th Street> SW
Room3-C740
Washington DC 20554

Re: IFTA's November 17,2009 meeting

Dear Mr. Lake,

10850 Wilshire Boulevard / 9th Floor
Los Angeles, CA 90024-4321
310-446-1000 TEL /310-446-1600 FAX

www.ifta-online.org / info@ifta-online.org

It was a pleasure meeting with you and your colleagues at the Media Bureau. 1FTA and its
Membership of independent production and distribution companies appreciates the time you took
to better understand our position on the petition for Waiver of the SOC rule and on media
consolidation's overall impact on the independent film and television industry.

I have attached for your reference the following infonnation that may be helpful to you and your
colleagues and to which I had referred during our meetings on November 17th:

1) Examples of Films Released through VOD services either prior to or simultaneously with
the Theatrical or DVD release.

2) Related Articles cited in the "Examples" List.
3) U.S. Production 2002 - 2008: Independent v. Major
4) IFTA Member Best Picture Oscars 1982-2008

Once again, thank you very much for your time and consideration. Please let me know if you
have any questions regarding this infonnation or I can be of any further assistance.

Jean M. Prewitt, Presi
Claudia James, Princi .......,~_



Examples of fJlms released through VOD services
eitherprior to or simultaneously with

the Theatrical or DVD Release

For the past few years, both major studios and independents have utilized simultaneous
release of films on VOD and DVD. Both studios and independents have also used a more
accelerated release pattern by releasing films on VOD prior to DVD release. Most recently,
independents have been using simultaneous VOD and theatrical release, as well as a "reverse
window" in which a film is released on VOD prior to its theatrical release. In this "reverse"
release pattern, the VOD release is the first release of the film in the marketplace.

Examples of release patterns are provided below as well as related articles on their use in
the marketplace. I All release dates2 are approximate3 U.S. release dates unless otherwise noted.

Simultaneous VOD and DVD Release:

Superman Returns -Warner Bros. released on VOD and DVD on December 3, 2006. Theatrical
release was June 26, 2006,

The Astronaut Farmer - Warner Bros. released on VOD and DVD on July 10,2007.4 Theatrical
release was February 23,2007.

Michael Clayton - Castlerock -Warner U.S. Distributor was scheduled for release on Comcast's
HD video-on-demand service for the same day the movie was released on DVD (February 24,
2008). Other movies added to Comcast's lineup in February of 2008 as HD on-demand selections
the same day they become available on DVD included Warner Bros.' The Brave One (February
10,2008), Rendition (February 24, 2008) and No Reservations (February 17, 2008).

The Bourne Ultimatum - Universal Pictures
American Gangster - Universal Pictures

Both films released on VOD and DVD (February 24, 2008) simultaneously through
Cablevision's Popcorn DVDs On Demand service. This service offers simultaneous VOD
viewing and DVD purchase with the DVD copy of the film shipped to the consumer.5

1 All DVD and Theatrical releases were confirmed at www.imdbpro.com. a subscription database for information
regarding the production and distribution of films and television programming. IFTA is a subscriber to
www.imdbpro.com. Alternatively, www.imdb.com is accessible to the public at no charge, but does not include the
extensive information at www.imdbpro.com. Unfortunately, IMDBpro does not include information on VOD
release dates.
, All VOD releases were confirmed from Independent news reports and articles describing individual films' release
patterns.
'Note that a "premiere" can be considered the theatrical "release date", but note that the wide theatrical release
will often occur a week after the "premiere" and thus there may be a slight discrepancy on the exact date of
"theatrical release" date.
• See attached article entitled "Windows test benefits sell-thru, VOD" at
http://www.vldeobusiness.com/articleICA6448S44.html.
sSee attached article entitled "Cablevlslon offering up new DVD releases through VOD" at
http://www.engadgethd.com.



State ofPlay - Universal- released on VOD and DVD on September I, 2009. Theatrical release
was April 17, 2009.

Away We Go - Universal- released on VOD and DVD on October 4,2009. Theatrical release
was June 5, 2009.

VOD Release Prior to DVD Release:

Hancock - Sony streamed the film through Sony Bravia Intemet-connected HDTVs on October
28,2008 - November 10th

, DVD release on November 30, 2008. Theatrical release was July 1,
2008.6

Dark Knight - Warner Brothers released in Korea on VOD on Dec 5. 20087 through IPTV
providers Mega TV, owned by Korea Telecom; Broad & TV, owned by SK Telecom; and digital
cable TV provider Home Choice. The VOD release of Dark Knight was two weeks prior to the
DVD release in Korea.

Ghosts ofGirlfriends Past- New Line Cinema through Warner Bros. & Comcast - VOD release
on Sept. 24,2009 & DVD release on Sept. 27,2009 Theatrical release was May 1,2009.

Observe and Report- Warner Bros. & Comcast - VOD release on Sept. 24, 2009 & DVD release
on Sept. 27, 20098 Theatrical release was April 10, 2009.

Many films still in their theatrical release window are released via VOD to hotel rooms. For
example, on November 16th, the VOD service at the Hyatt Hotel in Washington D.C. was
offering "movies that are still in theaters" and listed Universal's Inglorious Basterds, which is
still in U.S. theaters and reporting box office gross receipts.

Simultaneous VOD and Theatrical Release

Sleep Dealer - Maya Entertainment - VOD and Theatrical releases were on April 17,20099.

Anti-Christ - Zentropa Entertainments - VOD (through IFC Festival Direct on Demand Service)
and theatrical release on October 29, 2009.

• see attached article entitled "Studios Reportedly Eyeing Pre-OVO 'Home Theatrical' Window" at
http://www.homemediamagizine.com.
7 See attached article entitled "Warner Bros. to release Dark Knight on VOO before OVO in Korea" at
http:Uwww.screendaily.com. and a related attached article entitled "Beyond Day and Date OVO release: Reversing
the Release Windows" at http:Uwww.multimediaintelligence.com.
• See attached article entitled "Warner Bros. Tests VOO Release of Some New Movies Before OVO" at
http:Ufinance.yahoo.com/news.
'See attached article entitled "Sleep Dealer to Hit Theaters, VOO Market Simultaneously" at
!J.llil1Ll1aIdeontent.org.
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Serious Moonlight - Night and Day PictureslMagnolia Pictures. Currently available on VOD and
Theatrical release scheduled for December 4, 2009. JO

"Reverse window" - VOD release prior to Theatrical Release

IFC in Theaters - A VOD service which brings critically acclaimed independent movies to
viewers at home the same day they premiere in theater. A full listing offilms is found at
http://www.ifcfilms.comfin-theaters-on-demand.

The Girlf,.iend Experience - 2929 Productions through Magnolia Pictures. Released on VOD on
April 30, 2009. Theatrical release on May 22, 2009. DVD release is October 4, 2009. 11

BriefInterviews with Hideous Men - Salty Features. Released on VOD on Sept. 23, 2009 through
/FC Festival Direct on Demand Service. Theatrical release on Sept. 25, 2009.

Rob Zombies' The Haunted World ofEI Superbeasto - Film Roman - Released on VOD on Sept.
7,2009 through Starz. Limited theatrical release on Sept. 12,2009. Released on DVD on
September 29, 2009. 12

.

Aflerschool - Borderline Films - Released on VOD on Sept. 30, 2009 through IFC Festival
Direct on Demand Service. Theatrical release on October 2, 2009.

10 See http://seriousmoonlightfilm.com/.
11 See http://www.girlfriendexperiencefilm.com/
12 See attached article entitled "Starz tests movie via VOO before theaters. DVO" at
http://www.afterdawn.comfnewsfarchivef19253.cfm.
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Warner Bros to release Dark Knight on VOD before DVD
in Korea
J December, 2008 I By Jean Noh

Warner~ Digibll Distribution In Korea will put DarkKnlghttNt on vldecHln-elemand (YOD)
Dec 5 - two weeks before the DYD relene, making it the first time II major HoIIywaod studio gives a
blockbuster a 'pre-DYD W D' reIea.....

Datk J<nfghtwlll go on 1PTV providers Mega TV - owned by Korea Telerom (KT), and Broad&'TV· owned by SK
Telecom, as well as digital cable TV provider Home Choice.

Warner Bros stllted, 'The digital infrastructure Is In place In Korea and we're using it as a test marl<et for pre-DVD
VOO service. We're taking action against illegal film downloads, and plan to expand our digital distribution
business In Korea.'

With Christian Bale and the late Heath Ledger starring, DarkKntghttook 4 million admissions In Korea when it
opened last August.

PrInt

http://www,screendaily.comlwarner-bros-to-release-dark-knight-on-vod-before-dvd-in-ko.,. 1111812009
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Beyond Day and Date DVe Release: Reversing the Release Windows ~ I3lI

5COlTSOAlE, Ariz., OCtober 8, 2008- WIlmer Bros. Enlettainment recently decided to release movies on-ffn& before releasing them on DVD... at leallt In
South Korea. This reverses the long·eslabl!shed Hollywood distribution model and may open the door to a major Increase In movIe downloads. How long
untH lhls bealmes lIle nonn In Ncrlh Amel1ca?

Film piracy l& rampant i1 South Korea. Arguably, WJmer Bros has IIt1le to Io&e by nIIessing their fllms online fi~t, befOl1l they hft the vicIeo stores. HowB_,
theY have much to gain if they can find a acenario that 1imi1$ piracy. v.e VifHI wamer Btos edions In SOultl Korea as an experiment. where high bIoeCfband
data rales and pllOlllration points represents where the US marllllt will be In 3-5 yea15.

FnI, online 11m dlsbtlutJon Is arguably more l;eCUre than OVO. The CSS digital r1gtrts m!In~ (ORM) technology !hal protects consumer OVO Is
already c:ompromT$ed. Consumers WDI1dwkle can readlIy obtain free 60ftware ttIiIt strfPS the CSS protection and makeS digital COpies. For Pfl)fe$SiOnal
piralB&. thel8 might as well be no ORM at all. Condltlonal lICCeSl'i (eA) and ORM solutloos that protect onh dlslrfbution are more modern and most
importantly. I'8lll1'M1ble. This means if !he secul'lty is eompronUed, It can be 'renewed' again to rMeCUl'e the con1lent.

Se<:ond, new technOlogy,~ as digital tran&aCllOrlal walennarklng, can enable better tracJ(lng of illegally copied Il1ms. Transactional watermarks, also
refenlld to as fo!l!llsic or serialized watermarking, embed InforJlllllion speci1ic to a parlicular transactlon Into a dlgll8l WlrterTTlilrk. Thus, the waterrnarl< i&
embedded into !he premium video as It Is deflV9red 10 the consumer. IfCOllYl'ighted content is6ub~ illegallY distributed. the t1lInsacllonal wate1'mlIrk
enables the Infringing 0DIllen1 to be tracked back to the souree lor proseeutlon. This nol only enables enforcement, but !he pUbJlclty Is O1ten~ed to act liS a
detIllTent to copyrlglrllnfrJngement.

The system Is JIOt fool.proof, but h does not necessarily need III be. No ORM or CA sysmm is pirate-proof, but at least this scenario slows d\7M'l the pirates.
The lOnger a title can be Prot1ldad before 1t becomes wldely 8va1Jal:te (even measured in days or weeks), !he more potel1tIal M'enue 110m !r;lg!timale rental
lind sen f1rough. Moving the more secure online system e8l1ler In the release wlndow simply keeps the ·tree· content out 01 the pubBc domaIn thai much
longer.

CIeal1y, MultiMedia IntelrlgellCe sees 'Namer Bros. initiative in Kgrea as being the start of a trend in implementing Mdy rel_ wlndow content online.
Already teleYlsion studios are experimenting wi1h online diWibutiln wincI<7MI that precede TV broadC8ll1a. It is only a ma!Illr of lime before we see other
content producers embrace warner Bros. inltiatIW and see the initiative extend to other mar1lels such sa Nol1h America and Europe.

The key enabling teehnologie$ af1l nEOd.generatior\ renewable ORM and the ability !Xl encode waleln\8rks Into the coment in real time. [)jgilal Wa1eln\8rkinll
and rngerprlntlng lire Important lZlI11ent ldentII'lCatlon technolog!ea that are enabling appllcatials th;rt are posIlloned to pass US$SOO million wor1dwicIe by
20'2.

This MufllMedla Intelligence brief is based on OUf market researclt report, 'Beyond Traditional DRM: Moving to Oigltal watermarklng & Fingerprinting In
Media Monetlzalbn." The f1lPort provldes research, analysis and foreca!ts for key fingerprlntlng and digital welennarklng applicallon& and technolOglaa,
IndUd1ng trlInsaetlonal watermar1<ing in set·lop bc»le6. It also identifies key media and DRM trends that art aligning to drive demand for flngerprfntlng and
watsnnarklng. The report includes forecasts and lIS$aasments of the digital media ecosystem, the digital watermarking and finQefPl'inllllg value chain, lind the
key segments and player$ in aach appliCation segment.

MultIMedia InteliJgRnce also has additional related f1lsearch on DRM, content piracy and Peer·tD-Pcer media distrlbutton.

For more information, Vip www.M\llllMedialnteMige\'lQl.com or oon1act

Mark Knleln, Pl1lSldent

(480) 626-'685

mal1l@MJltlMedialnldflgence.COIT!

About MultimedIa IntelHgence- MultiMedia Intelligence, a market research and conSllll11ncy (INTI. specializes on the mal!cels and IIlchnoiogies lor dellverlng
and monetlzlng digital content and Be!Vices across muttlpIe pIatrorms. We look beyond 1tle classic 'three screens.' which include TVs, mobile handsels, and
oompllt8ll. we put mar1(el$lnto the broadef contwct of1he IndUstry lICOSYSterrls that _ Qm_ging and changlog trIIdttlonal busin_ models.

MultiMedia Intelligence IPO Box 127271 Scottsdale IAZI 85267

http://www.multimediaintelligence.com/index.php?option=com_content&view=article&i...11118/2009
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Wamer Bros. Tests VOD Release Of Some New Movies Before DVD pold('''"'''''I"r~

BrTimNK-.
(ln1L1) ,.,.em,T....,..pr.m.fft. 20Ct

Wamef" BIOs. nwy betr)'f'lg 10 knpb new OVDretnses.ayrmm RedboK and ·N..... lll"4!t'a had about a month to ... them In sDft, butthe 'WID Itn't
.-vlwtn; cUlIe eub&ctibefaecc:eAtD now reJealn~ 1M OVD ....n comes oullnanAtlaAlIt-b_ed tMJ wiltl°Comcasr. vv.mer 8ro5.debUUld t-No filTll,
0bMl'I'8~d RepOlt and Ghosts 0( GIrlfrlends Past. en VOD a Jew da)'5 befOnt the films~ reIeaed on OVD. .

WIIrf* SiaL has bMn ntI8Utlg fin on DVD and cable voe am.ltanOO\llly mao 2007, but Woo Busi\ess reports iUd IQ. til the tnl time \he a\ldio has flied
d1gl&aI.AbvIion before. OVO 1Iunch--e:nd the tntveo bel"0Ie OVO ,.... by. ma:or HclIywcocI ftUdio ~ genen¥. It'I:. prKOce that IfTIIIIef ItUdiof Ib lFe
hewmeOe~;witt! some.1&e Meya EnteI1ainment, ..... ctloolilg Ie pmnlere tI'Ie1"movies on VOD the Nmedly 1heynit tneete~.

To be dew,~ bOJt oI!"lCe reYenI.M for.slm~VClO"'heater premiere ie not~ th8l. molt bla a1udlos would even tIink abot.rt-4>ttt Wame'r Bros.'
bW of the voe before OVD Nlease Is • eigne! th8t at least one 8Wdio it w1Ing to Me Ytf')fthor gM'lg peopfe dlgl!al ac:cesa to catIIln fhI first. WWJn~y impKl

OVO MI"In til_ tonQ run.

WOl1\ notIrta Is "-l. for !he Manta bfal. Warner Bros.' mesuglng ,till foC:Us8CI on drMng .dUll di5c Alles, wah !hi: tagl'ne: 'Vt'atcfl onw:leo-Ql~ now and buy
It TUllday,· IIK*etm8n.llm Noonan !DId V1dlKl Business. The studio 1& abo c:hoo6'ng to push back tho t8b1eVQD~ dfilrns Ike Harry Potterandthe Hall
Blood PItnc:e and Thti Han;cM:f. untIlIfluthe DVDs: hit ltOteS--lhotJOh Noonanma~ thl.t Warner Broc. II~aynv I1e digital ..... to~ "dri\Ilt,...."
bwer {dj,cj SIlIe.... not outof,.. d t:annbIlzIog !hem.

• 'Sleep DoMer' To Hit Thea1era, VOD Maft:;et Simuillneou&ly

• RedboX TriM ForTrifedI, Suss warner 61'0&. Too

• WIlmer Bfos. Throw& OVD Ret4a1 G.un1II:tOownN. Redbox-AncI NeWx

-----------._- _._-- ...

Quotes Mel"DthI(~on IUP9lIed by In<IependDrt pn;Ma1n Id6tltt1Jed on \he YatlooI FInInCe pd'lel' pag.. QJIltM .1WI11~a:AunItf<::dy. W VIin be llmecI c:tr IIlWZS "*'-llu of
1nDdNt)', QuotIt.. 4lM;red 1ti m!nUIHtorNMdaq. NYSE nt~ Real-'1fTllI canllriuoW~ng qIIIItM ....... ttroUgtll)ll'"premiun~,Yovmll'j IIImwo.n1ng~ en or
(1(. AII\nl'of7r1dan ~"a$l$"'fDr ~Ml PJIlltI5"S only. mt lr!lerlCled fGrtrUng p.I'pCI5Uot~. yltDollI: rg an ltWtrtmlntalMMr awd0e5 ntIt pn:M1t,1l'lOoB6 Q" ml..... lIIl'(
~onora.tll~ IlerM\,

http://finance.yahoo.comfnews/Wamer-Bros-Tests-VOD-Release-paidcontent-132079768...11/18/2009
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•Sleep Dealer' To Hit Theaters, von Market Simultaneously IpaidContent

'Sleep Dealert To Hit Theaters, VOD Market
Simultaneously

Page 10fl

In a push to gain more exposure (and possibly more nrvenues) for I1ll upcoming Sci-fi II1rillerSleep Des/er, Maya
Entertainment has decided to make the film avallable for on-demand the same day ~ lands on the big screen,

WhIle Maya Entertainment isn't the first studio to shorten the release window for a film (india dartings like IFC sometimes
debut art-house films in theaters and on-demand at the same time), release windows typically keep mainsham films
from hitting VOD lor aboutll1ree to six mon1hs. Bulaccording to Doug Sylvester, president and COO ofTYN
Entertainment, a VOD provider that is worldng with Maya on Sleep Dealsr. those windows are shrinking: Sylvester told
Mulflch.nnel News tho! the wait times would "be eliminated .Itogelher,· partiaJlariy as studios scramble to
maximize rBYenues !TOm their oontent.

Fear of cannibalizing ticket sales has stopped many studios from simultaneous VOD and theatrical relsases, but Maya
Entertainment ce>-chairman Jeff Valdez told Multichtmnel that the oomp.ny actually expects a box-offlce boost. (He says
the buzz from hailing the movie more widely available wm help drtve tlcJ<et sales.) Valdez also said the VOD option would
help prevent piracy: "I think people like having choices and Wyou don' give them the choices. they'll maka them for you."
Sleep DesJerwilJ be available orHlemand in more than 10 m~lIon homes when ~ premieres Apn117.

Tameka Kee Apr 13. 2009 4:28 PM ET

Posted In: Entertainment. Movies, Media & Publishing, TV, VOD

http://paidcontent.orglarticle/419-maya-entertainment-tests-simultaneous-vod-theatrical-r... 11/18/2009
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Starz tests movie via VOO before
theaters, DVD

8tarz
has
BIlnou
the
VOD
reIeas
oflhe

~ starz
Hllunt
Wand
ofE!
SupedJeaslD.
tes~ a new method in Which the~ debuts
the fiIrns via on-demand weeks~1B1S In
theaters or on mID.
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choose to WItch it earier.

=~=~~~~iIiit the new VOD .IH!bI.!l was sImply 8 test,
and the compsny was testing the waters for possible
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U.S. Production 2002 - 2008: Independentv. Major

Independent Indle I MajOr co- MajOr stUdiO
Year Productions prod Production Inti Co Production Total

2002 377 14 105 12 508
74% 3% 21% 2% 100%

2003 251 12 104 13 380
66% 3% 27% 3% 100%

2004 434 50 63 16 563
77% 9% 11% 3% 100%

2005 435 33 91 25 584
74% 6'k 16% 4% 100%

2006 393 22 78 11 504
78% 4% 15% 2% 100%

2007 477 24 103 18 622
77% 4% 17% 3% 100%

2008 317 21 77 5 420
75% 5% 18% 1% 100%

7 Year Average
363 25 89 14 512
75% 5% 17% 3% 100%

• Source: fFTA amHysis of weekly production listings published in the Hollywood Reporter and Dally Variety.

~ 2()09, IFTA. AU rights reservcd. The statistical information contained herein may not be teprodueed in whole or in part without notice
of IfTA's copynOght in ~malMlI'~

13



IFTAMEMBER
"BEST PICTURE" OSCARS

1982 - 2008"
as ofNovember 19, 2009

Year ntle Member Company
1982 Gandhi Goldcrest Films - Producer

1984 Amadeus Orion Pictures US Distributor

1986 Platoon Hemdale Films - Producer
Orion Pictures - US Distributor

1987 The Last Emperor Hemdale Films -Inti. Sales

1989 Driving Miss Daisy Majestic Films - Producer & Int1. Sales

1990 Dances with Wolves Majestic Films - Producer
Orion Pictures - US Distributor

1991 Silence of the Lambs Orion Pictures - Producer & US
Distributor

1995 Braveheart Icon Entertainment Producer

1996 The Eng/ish Paffent Miramax Producer & US Distributor
J & M Entertainment- Producer

1998 Shakespeare in Love Miramax - Producer & US Disltibutor

2002 Chicago Miramax Producer & US Distributor

I
2003 Lord of the Rings: The Retum of the Newline Producer & US Disiributor

Kino
2004 Million Dol/ar BabY Lakeshore Entertainment Producer &

InN. Sales
2005 Crash Yari Film Group· Producer

Lions Gate - US Disltibutor ,
2006 The Departed Initial Entertainment Group Producer

Media Asia - Financier
2007 No Country for Old Men Paramount Vantage Producer

Mlremax - Producer &US Distributor
2008 Siumdofl MHOonaire Pathe International -lnU. Salas

27 years

17 Best Picture Awards (63% of awards 9iven)

• The year for Which the award was won. Not the year in which the awards ceremony took place.
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