
 
December 17, 2009 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th St. SW 
Washington, DC 20554 
 
RE: Notice of Ex Parte presentation in:  GN Docket No. 09-191 
       WC Docket No. 07-52 
 
Dear Ms. Dortch: 
 
On behalf of Public Knowledge, this letter is to provide information relating to 
discussions between Public Knowledge and members of the Commission’s staff on 
December 16, 2009. 
 
Present at the meeting were: Gigi Sohn, President of Public Knowledge; Harold Feld, 
Legal Director of Public Knowledge; Sherwin Siy, Deputy Legal Director, Public 
Knowledge; Priya Aiyar, Legal Advisor for Wireline Competition and International 
Issues, Office of Chairman Genachowski; Colin Crowell, Senior Counselor, Office of 
Chairman Genachowski; Sharon Gillett, Chief, Wireline Competition Bureau; Bruce 
Gottlieb, Chief Counsel and Senior Legal Advisor, Office of Chairman Genachowski; 
Zachary Katz, Deputy Chief, Office of Strategic Planning and Policy Analysis; Edward 
Lazarus, Chief of Staff, Office of Chairman Genachowski; and David Tannenbaum, 
Special Counsel, Office of Chairman Genachowski. 
 
Public Knowledge recommended that the Commission continue to solicit input on open 
Internet issues through targeted workshops and discussions held in geographically diverse 
locations, continuing engagement with stakeholders as policies are formed and refined.  
 
Public Knowledge also stated that the scope of the proposed rule is fairly narrow and 
should remain so. The current formulation of the rule derives naturally from the 
"telecommunications component" of the information services/telecommunications 
bundle, and focuses on the area the Commission has generally most carefully regulated: 
services provided to consumers and small businesses. Although a number of practices, 
such as sale of local caching services, may have effects on content that superficially 
resemble the effects of prioritization,  these do not properly fall in the scope of the 
proposed "network neutrality" rule. To the extent that such practices raise concerns with 
regard to competition or other "unjust and unreasonable" practices, they can be regulated 
under alternate sources of authority. For example, unjust and unreasonable practices in 
the special access market are properly covered by Title II even where they involve 
transport of IP traffic. A properly constructed network neutrality rule should focus solely 
on the telecommunications component of the bundle, and only in the sale of services to 
consumers, a basis which would ground such a rule firmly within DC Circuit and 



Commission precedent. Such a narrow focus would also prevent conversion of the 
existing one-sided product market into a two-sided market, a transformation which would 
have serious negative consequences in the existing environment market by limited 
competition, network effects, high switching costs, information asymmetry, and a 
termination monopoly. 
 
On the subject of reasonable network management, Public Knowledge suggested that, the 
term should be viewed as an exclusively technical exception.  Reasonable network 
management should be reserved for actions taken to maintain the integrity and 
functionality of the network.  All other actions that a service provider might take, be they 
in response to a request by law enforcement, civil subpoena, or similar action, are 
covered by the law enforcement exception. To this end, Public Knowledge recommended 
narrowing the Commission's proposed definitions of reasonable network management 
and removing it as a condition from the various substantive provisions of the proposed 
rules, replacing these individual instances with one generally applicable exception, which 
requires the practice to be designed only to address a technical need of the network as 
well as reasonably minimize discrimination, preference, and harm to users and 
competitors.  
 
Public Knowledge also recommended that the rules indicate that the law enforcement, 
public safety, and national security exceptions do not grant broad discretion to providers 
to make judgments on these policy issues, leaving the determination of the public interest 
in those areas to the relevant agencies. 
 
Public Knowledge also suggested that enforcement of the rules should take the form of a 
rapid complaint process similar to the program access model, with the Commission 
having the power to grant injunctive relief. The process should be able to deal both with 
basic consumer complaints, as well as complaints by providers and users with more 
detailed objections. 
 
In accordance with the FCC’s ex parte rules, this document is being electronically filed in 
the above-referenced dockets today. 
 
 
 
Sincerely, 
 
                      /s/                             
Sherwin Siy 
Deputy Legal Director 
Public Knowledge 
 
 
CC: Priya Aiyar 
 Colin Crowell 
 Sharon Gillett 



 Bruce Gottlieb 
 Zachary Katz 
 Edward Lazarus 
 David Tannenbaum 


