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DOCKET NO. 36185

IN THE MAITER OF THE PETITION
OF INTRADO, INC. FOR
ARBITRATION PURSUANT TO
SJl:CTION 252(b) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED, TO ESTABLISH AN
INTERCONNECTION AGREJl:MENT
WITH GTE SOUTHWEST DIBIA
VERIZON SOUTHWEST

§
§
§
§
§
§
§
§
§

PlJBLIC UTILITY COMMISSION

OF TEXAS

ORDER GRANTING JOINT MOTION FOR EXTENSION OF TIME

On December 9, 2009, Intrado Communications Inc. I and GTE Southwest Incorporated

d/b/a Verizon Southwest filed a Joint Motion for Extension of Time in which they requested that

the deadline tor motions tor reconsideration of the Order on Threshold Issue No. 1 and Denying

Requested Relief in Petition be extende.d to December 28, 2009 and that the deadline for

responses to such motions be extended to January 8, 20 IO.

The Joint Motion for Extension of Time is granted.

I Effective October 8, 2009, Intrado Inc. transferred its service provider certificate of operating authority to
its wholly owned subsidiary. Inrrado Communications (nc. See Application ofIn/rado Inc. for an Amendment to Its
Service Provider Certificate 0.(Operating Authority, Docket No. 37441, application (Sept 4, 2009) at 3 and Notice
of Approval (Oct. 8, 2009).
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SIGNED AT AUSTIN, TEXAS the I day of December 2009.

PUBLIC UTILITY COMMISSION OF TEXAS

LIZ KAYSER, A ITRATOR
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The Arbitrators tind that Intrado, Inc. (Intrado) does not provide "telephone exchange

service" or "exchange access" and thus its request for physical interconnection with GTE

Southwest, Inc. d/b/a Verizon Southwest (Verizon) to offer emergency services in Texas does

not tall under Section 251(c)(2) or Section 252(b) of the Communications Act of 1934, as

Amended (FTA). I Therefore, the Arbitrators deny the relief requested in Intrado' s petition. The

Arbitrators rule on only the first threshold issue because it is dispositive and resolution of the

remaining threshold issues is not necessary. If this order is appealed and overturned, the

Arbitrators wiJl rult: on all of the remaining threshold issues.

n. Introduction and Procedural History

i September 24, 2008, Intrado filed with the Public Utility Commission of Texas

~L ,mission) a petition for arbitration with Vcrizon pursuant to FTA § 252(b) to establish

certain rates, terms, and conditions for interconnection and related arrangements (Petition).2 In

its Petition, Intrado states that it seeks physical interconnection with Verizon to offer emergency

services in Texas, including a competitive alternative to Vcrizon's 9-1-1 network provided to

Public Safety Answering Points (PSAPs) and other public safety agencies.3 To provide such

services, lntrado asserts that it requires interconnection with Verizon to ensure that customers of

e;'1 ,.r, •.,; ~;lf1 scamlessly complete or receive calls.4 On October 7,2008, Intrado and Verizon

(colk-.:uvely, the Parties) filed their initial Joint Decision Point List (DPL) setting forth the list of

issues, the relevant contract provisions, and each party's position on the outstanding issues.5

A prchearing conference was held on October 8, 2008. The Arbitrators instructed the

Parties to tile initial briefs and reply briefs on the following threshold legal issues:

I Telecommunications Act of 1996. Pub. L. No. 104-104. 110 Stat. 56 (codified as amended in scattered
section of 15 and 47 USC.) (FTA).

1 Petition for Arbitration (Sept. 24, 200S).

.1 Petition for Arbitration at 5,

4ld.

, Initial Joint Decision Point List (Oct. 7.2(08) (Initial Joint OPL).
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I. Arc "emergency 5crvices" "telephone exchange service" or "exchange access" for

purposes of FTA § 25 I (c){2)(A)?

2. Can Verizon be compelled to arbitrate an intercolUlcction agreement (lCA) solely tor the

exchange ofo'emergency services" traffic?

3. Assuming Venzon can be compelled to arbitrate an intercolUlection agreement solely for

the exchange of "emergency services" traffic; does such interconne<:tion entitle Intrado to

interconnect in a different manner than other competitive local exchange carriers

(CLECs)?

4. What authority permits this Commission to establish a competitive "emergency services"

network for wireline telecommunications customers?

5. What authority permits this Commission to require equal access to competitive

"emergency services" providers for wireline telecommunications customers?

On October 17, 2008, the Texas Commission on State Emergency Communications, the

Texas 9-1-1 Alliance, and the Municipal Emergency Communications Districts Association

(collectively the Texas 9-1-1 Agencies) requested leave to tile a statement of position.6 On

October 31, 2008 the Texas 9-1-1 Agencies tiled their joint statement of position addressing the

threshold issues.? In addition to the authority recited below the Texa..'i 9-1-1 Agencies point to

Public Utility Regulatory Act, TEX. UTTL. CODE ANN. § 60.124 (Vernon 1998 & Supp. 2005)

(PURA) and FTA § 25\ (d)(3)(A) as granting the Commission additional authority over the

selective routing wireline E9-1-1 networks.
g

The Texas 9-1-1 Agencies stated that a compelling

state and local public safety interest in emergency services exists regardless of the technology

used or the provider involved/} and stated that any rulings on the threshold issues must be subject

~ Unopposed Joint Motion for Leave to File a Statement of Position (Oct. 17,2008).

~ Joint Statement of Position on Threshold Issues of the Texas Commission on Slale Emergency
Communications, the Texas Q-I-I AlliaJlCe. and the Municipat Emergency Communication Districts Association
(OCL 31. 200R).

~ IJ. at 4.

~Id.
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Il

to the requirements and responsibilities that the Commission has established in its 9-1-1 orders

and rules. 10

On October 20. 2008. Verizon filed its response to Intrado's Petition. II Verizon claims

the Conunission should reject Intrado's unique, unprecedented proposals, which disregard the

FTA, the Federal Communication Commission's (FCC) implementing rules, and Commission
11

precedent. ~

Intrado filed an initial briet-l 3 and a reply brief 14 Verizon filed an initial brierS and a

reply brief Iii Since the initial and reply briefs were filed, the Parties have filed additional and

supplemental infonnation supporting their respective positions regarding other states' actions on

similar Intrado petitions." Additionally, the FCC has granted Tntrado's request and preempted

10 !d.

Verizon's Response to lntrado's Petition for Compulsory Arbitration Under the Federal
Telecommunications Act (Oct. 20. 2008) (Verizon's Response).

11 Id. at 2.

13 Initial Briefof Intrado Inc. on Threshold legal Issues (Oct. 31, 2008) (Intrado Initial Brief).

14 Reply Brief of Inlrddo Inc. on Threshold Legal Issues (Nov. 7, 2008) (Jntrado Reply Brief).

15 Initial Brief of Vemon Southwest in Response to Threshold Legal Issues (OCI. 31. 2008) (Verizon
Initial Brien,

16 Reply Brief ofVerizon Southwest on lbreshold Legal issues (Nov. 7. 2008) (Verizoo Reply Brief).

11 Verizon Southwest's Letter to the Arbitrators (Nov. 18. 2008); Verizon filing concerning two Florida
Public Service Commission's (FPSC) and one from the West Virginia Public Service Commission (WVPSC) rulings
against similar arbitration requests by Intrado); Response. (0 1U8.08 Correspondence (Nov. 18, 2008) (Intrado's
response to Verizou's Nov. 18. 2008 letter stating that it corrected inaccurncies and misstatements, i.e. that the
\VVPSC's ruling is not a tinal award and that neither the FPSC nor the WVPSC held thatlntrado was not entitled to
interconnection): Lener to Arbitrators re: Florida PSC Orders (December 5.2008) (Vemon tiling providing the final
votes and two released FPSC orders); Intrado Supplemental Authurity Filing (Oe<;. 5. 200R) (filing a wpy of a
decision by the Indiana Regulatory Commission (tRUC) wherein INdigital Telecom's commercial agreement with
Verizon was interpreted to be a 252 interconnection agreement and wherein INdigital Tdecom wught to provide
competitive 911/E911 like Intrado and a proposed order tiled by statl of the North Carolina Utilities Commission
(NCUC) finding that lntrado' s competitive 911 /1:911 con~titutes telephone exchange service); I.etter to Arbitrators
re: Intrado'~ 12.5.08 Filing (Dec. 9. 2008) (Vcrizon response to Intrado 12.5.08 supplemental authority pointing out
that the IRUC order would be appealed and that the proceeding was brought under state law not the ITA and that
the IRUC dekrmined that because the agreement ostensibly looked like an ITA interconnection agreement. il~ filing
was mandated under federaJ law): Motion tor Reconsideration (Jan. 6, 2009) (Intrado motions to reconsider the
fPSC's decisions on Intrado's arbitrations with Embarq and AT&T); Inlrado Supplemental Authority (March 5,
2008) (providing a copy of the Ohio Public Utility Commission's (OPUC) ruling that Intrado's EIN is telephone
exchange service); letter Regarding Vote Sheets with Regard to Intrado's Motions for Reconsideration of AT&T
Florida and Embarq Floridll Inc. (Ma~h 9, 20(9) (Verizon's response to Intrado's 3.5.09 tiling providing the
Arbitrators with copies of the vote sheets of the FPSC denying Intrado's motions to reconSIder in the AT&T and
Embarq arbitrations); Letter to Arbitrators Forwarding Copies of Illinois Commerce Commission Arbitrdtors'
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the Virginia Corporation Commission in two arbitrations that address the same issues involved in

the instant docket, although the FCC has not yet ruled on the merits. 18 The Arbitrators asked the

Parties whether this proceeding should be abated pending the outcome of the FCC's

arbitrations. 19 Both Parties responded that this arbitration should not be ahated.20 A glossary of

important terms is provided in Attachment I.

III. Jurisdiction

The Commission's jurisdiction to approve, rejcct, or arbitrate FTA §§ 251/252 ICAs is

found in tederal law.21 The FCC promulgated rules implementing the FTA guidelines and

requirements for leA approval, rejection, or arbitration.22 Accordingly, this Commission

promulgated procedural rules pursuant to which it may exercise its authority to approve, reject,

or arbitrate an leA.23

Award and Two FioricL1 PSC Orders re: Inlrado Petitions (April 2, 2009) (Copies of order from the Illinois
Commerce Commission (ICC) linding that lntrado's 91 \!E911 is not telephone exchange service and that lntrado is
entitled to FTA *251(a) interconnection but not FfA § 2.5I(c) interconnection. and also o\:eltUming earlier ICC
precedent that found Intrado's predecessor's service was telephone exchange service: and two FPSC fmal ordcnl
denying Intrado's motions for reconsideration in the AT&T and Embarq arbitration.~); Intrado SupplemeUlal
Authority (April 30, 2(09) (updating Arbitrators on release of recommended arbitration order from NeUe finding
thatlntrado's 911/£911 is telephone exchange service and Intrado i~ entitled to 251(c) inlerconnedion).

18 Petition of Intrado COIDmwtic3tions of Virginia Inc. l>Ursuant to Section 252(e)(5) of the
Couununications Act tor Preemption of the Jurisdiction of the Virginia Stale Corporation Commission Regarding
Arbitration of an lnlerconnection Agreement with Central Telephone Company of Virginia and United Telephone·
Southeast tnc. (collectively, Embarq), we Docket No. OR-}], Memorandum Opinion and Order at, 23 FCC Rcd.
8715. 8717 (WCB 200R)(June 4. 2008); see also Petition of flltrado Communications of Virginia Inc. Pursuant to
Section 252(e)(5) of the Commwtications Act for Preemption of Jurisdiction of the Virginia State Corporation
Commission Regarding Arbitration of an Interconnection Agreement with Verizon South Inc. and Verizon Virginia
Inc. (collectively Vernon), WC Docket No. 08-185. Memorandum Opinion and Order. 23 FCC Red. 1500R, 15011
(WCB 2008) (October 16.2008).

1-- Order No.3 at I (June 17.2009).

~ (ntrado's Comments Responding to Order No.3 (July 2, 20(9); Verizon·s Comment'! in Response to
Order No.3 (July 2. 20(9).

~I 47 U.S.c. 252.

~2 47 CrR, CH....PTER 1. SUBCHAPTER B. PART 51.

~J TEX. ADMIN. CODE. TITLE 16. PART 2, CHAPTER 21, Subclwpter D.
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IV. Threshold Issue No.1 - Are "emergency services'" "telephone exchange service" or
"'exchange access" for purposes of § 251(c)(2)(A) of the Federal Telecommunications Act of

t996?

A. Intrado's Position

Intradn does not claim that its 911/E911 service is "exchange access," but docs claim that

it is "telephone exchange service." Intrado states that its "911 /E911 " services are provided over

an enhanced internet protocol (lP) technology network. 24 Intrado notcs that it is certificated by

the Commission to offer competitive local exchange sCTvices.25 Intrado asserts that its 911/E911

service allows subscribers to "'intercommunicate' as defined in FTA § 153(47)(A) and it allows

subscribers to 'originate and terminate' a telecommunications service as described in FTA §

153(47)(B).,,26 Intrado goes on to say that its 911/E911 services "allow Texas consumers to be

connected with PSAPs and communicate with local emergency personnel.,,27

Intrado holds a service provider certificate of authority (SPCOA) in Texas28 and Intrado

points to its ccrti fication as proof that its 91l/E911 is telephone exchange service. 29 Intrado

notes that other states have recognized the benefits of its 91 I/E91.1 services and have detennined

that it is a "telephone exchange service.",0 lntrado explains that its 9] l/E911 service has the

same qualities as other services deemed to be telephone exchange service by the fCC,

specifically noting that the FCC has said that "[i]n this era of converging technologies, limiting

the telephone exchange service definition to voice-based communications would undermine a

~4 Petition at 5.

~5 /d. at3.

!6 !d. at 4.

17 Id. at 4.

~, Application of Intrado, Inc. lor An Amendment to it~ Service Provider Certificate of Operating
Authority, Docket No 34579, Notice of Approval (Sept. 10. 2007) (removing the data-only restriction and
amt.'TIding t:ertilicale 10 reflect lntrado·s authority to provide fat:ifitil:s-ba..ro, data. and resale telecommunications
services throughout the state ofTexa,,).

!q Petilion at 15.

JO !d. at6.
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central goal of the 1996 Act:<lI Intrado says its 91l1E911 service has the same quality as other

services deemed to be telephone exchange service by this Commission in 2000.32

Intrado statcs that it seeks interconnection with Verizon for the "mutual exchange" of

traffic. H rntrado claims that while 9-1-1 trunks are generally one-way trunks, they may be used

for two-way traffic, and cites as an example the "hookfla<;h" capability of its 911/£911 to obtain

dial tone and originate a bridged call to a third party.~" Intrado also states that the "mutual

exchange" of traffic need not actually occur over the same trunks.35 Intrado also states that even

though the 9-1-1 trunks are engineered as one-way, they support two-way voice.36

Intrado states that FTA § 251 was "intended to pave the way for enhanced competition in

all telecommunications markets, by alJowing all providers to enter all markets.,,37 Intrado argues

that this includes the provision of 91 IiE91 I services to PSAPS.38 Intrado says it cannot offer its

competitive 911/E911 service to Texas public safety agendes without establishing the necessary

interconnection and interoperability arrangements with Verizon pursuant to Section 251 (c) of the

FTA.39 Intrado notes that its 9 I I/E911 service is a competitor to the wircline £911 network,

which by definition is a dedicated network that is interconnected but largely separate from the

public switched telephone network (PSTN).40 Intrado goes on to say that even though its

31 Inlrado Initial Brief at 5 (citing In the Maller ofthe Deploymt'nt of If/ireline Sen'ices Offering Advanced
Telecommunicatiol/s O'pahility. CC Docket Nos. 98-147. 98-11. 98-26. 98-32. 98-78. 98-91, Order on Remand. 15
FCC Red. 385 at 1 21 (1999) (Advanced Services Order».

J~ Id. ato.

11 Id. at 8.

'4 Ill. at 8.

.'5 fd at 8.

.'(, rd. at 8.

37 Intrddo Reply Brief at 1-2 (citing Imp/enlentution ol/he Local CO'lIperition Provisions in the
Telecommunications Act 0(1996; Interconnection ben"eell Local Exchange Carners and Commercial Mohile Rt/din
Service Prolliders. 11 FCC Red 15499. '1 4 (19Wi) (Local Competition Order) (intervening history omitted), tiffd by
AT&T Corp. v !owa Ulils. Bd, 525 U.S. 366 {I 999».

lR Id. at2.

W Id at 2.

~ 47 C.r.R. 9.30).
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9J J!E91 I service is a competitor to the wirdine E911 network, it could still be classified as

telephone exchange service.41

Tntrado claims that Vcrizon's interpretation of telephone exchange service as being

exchange based rather than jurisdictionally based is incorrect.42 Intrado states that the concept of

an exchange is based on geography and location, not the "local wire-center" as claimed by

Verizon.4J Intrado goes on to say the FCC has tound that the definition of telephone exchange

service does not require a specific geographic boundary.44 (ntrado claims "geographic" or "local

areas" are not necessarily based on incumbent local exchange (lLEC) exchanges and that this is

the reason that expanded area service (EAS) and expanded local calling service (ELCS) were

developed to ensure that all members of a "community of interest" can reach other subscribers

without incurring a toll charge.45 Intrado asserts that ILEC exchange boundaries are inapplicable

to 911/E911 services.46 Intrado posits that the FCC and the federal district court overseeing the

Moditied Final Judgment recognized that many 911/E911 "transmissions cross LATA (local

access and transport area) boundaries. ,,47 The court specifically waived LATA boundaries tor

Bell Operating Company provision of 9-1-1 emergency services.48 The FCC recognized that

selective routers often serve 9-1-1 callers and PSAPs in more than one LATA.4<)

41 Intrado Initial Brief at 6 (Note: the Arbitrators do not agree with lntrado's analysis of the FCC's
discussion referenced in its footnote 17; the FCC was discussing local loop alternatives, not 9-1-1 sen'i~c

technology alternatives, when it lalked about "separate from the public switched telephone network").

4! Intrado Reply Brief at 5 (Nov. 7.2008) (Intrado Reply Brid)

4.~ !d. at 5 (citing to Advanced Sen'ices Order' 22).

44 !d. at 6 (citing to Application of RellSouth Corporation. Bel/South Tdecommuniwtions. [nc.. and
Bef/South Long Distance. Il1c.. for Provision of In-Region. IllierLATA Sen/ices in Louisiana, 13 rcc Red 20599,1
30 (I998».

4S Id. at 6 {citing generally to Pl!titionsfor Limited modification ofL4TA Boundaries to PrOl'ide Expanded
Local Calling Sen'icr? (ELCSj at Various Locations, 12. FCC Rcd IOM6 (1997»).

46 /d. at 6 (citing to Bell Operating Companies,' Petitions jo,. Forbearance.trom the Applicalion olS,'ction
:: 72 ofthe Commulrication.... Act of /934, as ament/I.'d. to Certain Activilies, 13 FCC Red 2627, ~ 51 (19911)).

47 /d. at 6-7 (ciling Bell Operating Companicll; Petitions for Forbearance from the Application of Section
272 of the Communications Act of 1934, as amended, to Certain Activities, 13 FCC Rcd. 2627,1 20 (1998)
(Forheurance Order).

48 Intrado Reply Uriefat 7 (citing United SLates v. Western Electric. Co.. Civil Action no. 82-0192, Misc.
No. &2-0025 lPl), slip op. at 5 n.8 (D.DC'. Feb. 6, 191\4).

4q It!. at 7 (ciring to Forbearance Order ~ 9).
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Intrado argues that the capabilities an end user customcr cxpects to receIve with its

"exchange service charge" have no bearing on Intrado's competitive 91 I/E911 service to be

provided to Texas PSAPs and public service agencies. 50 Intrado states that its customers ... will

be subject to an "exchange service charge" for its receipt of telephone exchange service from

Intrado. 51 Furthermore, the FCC has dctcnruned "that any charge" assessed for the service

would be considered the "exchange service charge.'·52 Intrado says its service meets this element

of the definition because Intrado's PSAP customers will obtain the "ability to communicate

within the equivalent of an exchange area as a result of entering into a service and payment

agreement with" Intrado. 53 Lastly, Intrado states that the FCC has stated that the "exchange

service charge" portion of the definition of telephone exchange service "comes into play only tor

the purposes of distinguishing whether or not the service is local:,54

B. Verizon's Position

Verizon claims that Intrado is not seeking a genuine interconnection agreement but

instead seeks a broad shift in the paradigms between incumbent and competitive carriers that

were carefully constructed ·by Ihe FTA, under the guise of "emergency services.',s5 Verizon

states that the plain language of the FTA makes clear that "emergency service" is basically a

specially routed one-way 9-1-1 calling service to a PSAP and is not within the scope of

telephone exchange scrvice.5
t> Verizon points out that PTA § L53(47) was part of the

Communications Act of 1934 and that subparagraph B was added by the FTA.57 Verizon states

that Intrado's proposed leA language makes it clear that Intrado's 91 I1E91 1 service does not

even meet the broad language of FTA *I53(47)(A). 58 Verizon says the key issue in Threshold

50 fd. al 7.

51 !d at7.

51 !d. at 7-8 (citing to Admnc:eJ Service.t Order ~ 27).

'1 !d. at 8.

54 Intrado Reply Brief at 8 (citing to Advanced Services Order ~i 27)

55 Verizon Inilial Brief at I.

51, Id. at2.

,7 ld at 2.

5~ Id. at 2-3.
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Issue No.1 is whether (ntrado's 911/E91l service is "of the character ordinarily furnished by a

single exchange, and which is covered by the exchange service charge," or is jurisdictionally

based. 59 Verizon states that whi Ie it is entirely appropriate to administer a 9-1- I system by

political subdivision. it is inapt to treat the wire-center-based exchange model in the same way./l()

Verizon states that while the ITA obviated or altered many concepts, the historic notion of the

single exchange and the "character [of service] ordinarily furnished by [it]," were not.hl

Yerizon states that Intrado's 911/E911 service fails to satisfy FTA § 153(47)(B) because

Intrado's customers will not call Verizon' s end users by using lntrado's service.62 Verizon states

that the key inquiry for Threshold Issue No. I is whether, according to the ITA. the

telecommunications service is t:xchange based.63 Verizon states that the entire premise of

competitive entry in the FTA, the cost-modeling, regulation, and deregulation of services, and

overall network design all center on the local wire-center (and its resp~l,;tive "exchange service

charge"), not the governing political jurisdiction. Verizon notes that FTA § 153(47)(A)

prescribes that telephone exchange service be "of the character ordinarily furnished by a single

exchange and which is covered by the exchange service charge.64 Vcrizon states that

"emergency services" are only a sman component of local service and do not meet the statutory

definition of telephone exchange service. hS

Verizon asserts that while no reasonable person (or regulator) would accept service that

excluded 9-1-1 calling access, neither would one accept a plan (at full exchange sen-ice

chargers]") that soleZv provided emergency services. 66 Verizon states that Intrado's 911 /E911

service does not meet the plain language ofFTA § IS3(47)(A) or (8).67 Furthermore, regardless

59 !d. at 3.

00 Id at 3.

h' Verizonlnitial Brief at 3.

61 'd. at 4.

63 Id. at 3.

,..4 Jd. at 4.

65 !d. at 4.

,"> Id. at 4.

(,7 Verizon Initial Brief at 4.



PUC of Texas 11/23/2009 11:21:04 AM PAGE 012/030 Fax Server

PUC Docket No. 36185 Order on Threshuld fssue :\Co. 1
and Dismissing Witbout Prejudice

Page 11 of29

of the tedmology used, Intrado's 911/E911 is not comparable to an exchange based two-way

designed network.('!l Verizon describes [ntrado's 911/E911 service as ajurisdictiooally designed

service not designed for "exchange" oflocal telephone calls...69

C. Arbitrator's Decision.

1. Introduction

Intrado's only service offering in Texas is its 911/E911 service. Intrado's 911/E911

customers are PSAPs and other public safety agencies. 70 [ntrado customers will receive 9-1-1

calls originated by end-user customers of local exchange carriers (LECs) with whom Intrado is

directly or indirectly interconnected in areas where Intrado is designated the emergency services

provider by the appropriate 9-1-1 entity. Intrado's PSAP and other emergency services

customers will be able to conference and transfer emergency calls to other PSAPs or other public

safety providers. 71 However, if Intrado'8 customers wish to place a call to a destination other

than to another PSAP or other public safety provider, even returning an emergency call that was

inadvertently disconnected, (ntrado's customers must have an "administrative" telephone line

from another LEC to make all such outbound calls. i2

2. Applicable Law

FTA § 251 provides an ascending hierarchy of interconnection obligations between

different types of telecommunications carriers. FTA § 251(a) imposes a general duty on all

telecommunications carriers to interconnect. 73 Section 251 (b) imposes additional but identical

obligations 00 all LEes,74 whether ILECs such as Verizon or CLECs such as Intrado. including

the duty to offer nondiscriminatory resale, number portability, dialing parity, access to rights-of-

68 !d. at 4.

~~ {d. at 5.

;0 Petition at 5.

" Inlrado Reply Briefat 4-5.

'" Verizon Initial Brief at 4.

" 47 Us.c. 251 (a).

74 47 U.S.c. 25l(b).
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way, and nx,,;prucal compensation for the transport and tennination of telecommunications.75

Section 251 (c) imposes additional obligations on lLECs such as Verizon, including the duty to

negotiate in good tiiith for specific purposes, such as interconnection for the transmission and

routing of telephone exchange service and exchange access/6 and subjecting them to compulsory

arbitration if negotiations fail. 77

Section 251 (c) ICAs, whether arrived at by negotiations or arbitration, must be filed with

and approved by the Commission. 7~ Section 251 (c)(2) requires ILEes to interconnect for the

transmission and routing of "telephone exchange service" and "exchange access" ... at "rates,

terms and conditions that are just, reasonable and nondiscriminatory, in accordance with ... the

requirements of this section and section 252.',79

FTA § 153(47) dermes telephone exchange service as:

I. service within a telephone exchange, or within a connected system of

telephone exchanges within the same exchange area operated to furnish to

subscribers intercommunicating service of the character ordinarily furnished by a

single exchange, and which is covered by the exchange service charge, or

2. comparable service provided through a system of switches, transmission

equipment, or other facilities (or combination thereof) by which a subscriber can

originate and tenninate a telecommunications service. llo

The Arbitrators note that FTA § 153(47) is written in the disjunctive. SatisfYing only one

part, A or B, will qualify a service as telephone exchange service. Theretore, if Intrado's

911/E911 service satisfies either part A or B of ITA § 153(47), it is classified as telephone

exchange service tor purposes of FTA *251 (c)(2).

H 47 U.s.C. 251(b).

;0 47 USc. 251(c)(2).

,7 47 u.s.c. 252(b).

,~ 47 U.S.c. 252(e).

7~ 47LJ.S.C. 251(c)(2).

~() 47 U.S.C. 153(47).
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3. Certification

rntrado holds an SPCOA in Texas. lSl lntrado points to its ~"ftificatjon as proof that its

911/E911 service is telephone exchange serviceY The FCC has said that any entity that is

certified as a CLEC by the appropriate state commission is presumptively a competing provider

of telephone exchange service. &3 Therefore, so long as Intrado holds a certificate from this

Conunission, there is a presumption that [ntrado provides telephone exchange service in Texas.

However. the presumption can be overcome.84

In the Directory Assistance Order, the FCC conditioned a CLECs rights to FTA § 251

services and resources to those to which the CLEC is "entitled."RS Further, a federal appeals

court has held that the FTA definition of a LEC only applies to the extent a person actually

engages in providing telephone exchange service.86 Thus, the Arbitrators conclude that a CLEC

is entitled to ITA § 251 services and resources only to the extent it actually provides telephone

exchange service or exchange access. This reading of FTA § 25 J IS consistent with Commission

precooent,1l7 the 5th Circuit's interpretation of FTA *251,88 and with FCC Orders. 8
'l

HI·jpplicarion of In/rallo. Inc. for An Ammdment to its Service PrOl'ider Cerlijicat{' of Operating
Authori~v. Docket No, 34570, Notice of Approval (Sept. 10.2(07) {removing the dala-only rcstriction and amending
cenificate to reflect Intrado's authority to provide facilities-based. data, and resale lelecommunication~ !>Crvicc~

throughout the entire State of Texas).

~z Petition at 15.

33 Provision of Direclory Listing Information Under the Telecommunications Act of 1934. as Amended. 16
FCC Red. 2i36 at 14 (2001) (Direct01)' Assistance Order).

;4 Fed. R. Evid. 301; Eml:'ry v. Barfield. 183 S.w. 380.390 (Tex.Civ.App. 1916).

~s Directory Assistance Order' 14.

80 Worldcom. Inc. v. F.Cc., 246 F.3d 690, 694 (CA.D.C. 2oo\) (explaining that even though the FTA
defines the t.erm "local exchange carrier"' as any person engaged in the provision of lelephone exchange service or
exchange access, the definition only applies to the extent these terms apply),

,,1 Petition of Sprint Communications Company L.P. for Compulsorr Arbitration under the FTA to
E\·tablish Terms and Conditions for Interconnection with Consolidated Communications of Fort B.-nd County.
Docket No. J 1577 and Petition a/Sprint Communications Company L.P. for Compulsory Arbitration unda the FTA
/(1 Establish Tams and Conditions lor Interconnection with Consolidated Communications 0/ Texas Company.
Docket No. 31578. Order No.1 Dismissing Proceeding (May 23,20(6) (finding thatlhe dUly of an ILEe to provide
interconnection for the purposes of e.\changing "telephone exchange service" IS solely and expressly an fTA ~

25 J(c)(2) obligation).

~8 Coserv Limited Liability Corporation v. Southwestern Bell Tr>/ephone Company. 350 F.3d 482, 487 (S,h

Cir. 2003) (concluding that an ILEe is only required by the Act to negotiate about those dUlies listed in fTA ~

251 (b) and (c».



PUC of Texas 11/23/2009 11:21:04 AM PAGE 015/030 Fax Server

PUC Docket No. 30185 Order on Thresbold Issue No. I
and Dismissing Wilbout Prejudice

Page 14 of 29

The Arbitrators find that ct:rtincation as an SPCOA alune does nut entitle Intrado to FTA

~ 251 (c) services and resources from Verizon. In addition. the Arbitrators find that the

presumption that Intrado. as an SPCOA holder. provide~ telephone exchange service is overcome

hy Intrado's own description of its 911/E911 service.

4. ITA § 153(47)(A) - Intercommunication

The term "intercommunication" is used in FTA § t53(47)(A), the first subparagraph of

the definition of telephone exchange service, and is discussed in two FCC orders that are relied

upon by both Parties.

First, in the Advanced Services Order, the FCC said that although "intercommunications"

is not defined in the FTA or the FCC's rules, the statutory context for the teon and the FCC's

own precedent support a conclusion that telephone exchange services must permit

"intercommunication" among subscribers within the equivalent of a local exchange area.90

Further. the FCC said that precedent establishes that "intercommunication" refers to a service

that "permits a community of interconnected customers to make calls to one another over a

switched network.,,91

Second, the FCC discussed the term intercommunication in its Directory Assistance

Order.n There the FCC explained that if a directory assistance provider offered call completion

service to the original calling party once the requested number was located. whether the call

wmpletion service was provided using the directory assistance provider's own equipment or

resale, it permitted a community of interconnected customers to make calls to one another, and

was therefore "intercommunication" within the meaning of FTA § 153(47)(A).93 The FCC

stated that while directory assistance with call completion service "may not take the form of an

gq Implementation ofthe Local Competition Provisions in the Tdecommunications Act of 1996, CC Docket
No. 96-98. First Report and Order. II FCC Red. 15499,1 191 (1996) (stating that an interexchange carrier that
requests interconnct:tion solely for the purpose of originating or terminating iL'i interexchange traffic, not for the
provision of telephone exchange service and exchange access to others, on an [LEe's network is not entitled to
receive interconnection pursuant to ITA § 251(c)(2»). See also Directory ,.usbtance Order at ~ 21-22 (stating that
nllt all directory a..sistance providers' service may satisfy the statutory requirements of telephone fTA ~ 153(47)).

?O AdvanCl'd Sen'ius Order 124.

91 Jd.

92 Directory Assistance Order at 16-17.

~, ld. at 18.
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ordinary tel~hone call (i.e. one initiated by LEC provision of dial tone), [it] nonetheless 'allows

a local caller at his or her request to connect to another local telephone subscriber' thereby

permitting a community of intcrcormccted customers to make calls to one another."Q4 The FCC

also said that "[e]ngaging in call completion allows a local caller to (..,'onnect to another local

telephone end subscriber and, in that process, through a system of [either] owned or resold

switches, enables the caller to originate and terminate a call:,<i5 The Arbitrators find the FCC's

specific lan!,ruage significant. The FCC said "offered call complelion service 10 Ihe original

calling party. .. and "call completion service allows a local caller 10 connecl /0 another local

telephone subscriber." Whcn considering whether call completion service constituted telephone

exchange service the FCC looked at the originating local exchange caller and the destination

local change number, not the call to directory assistance. Additionally, the FCC concluded that

the offering of call completion service by competing directory assistance providers constituted

telephone exchange service.% Thus the Arbitrators conclude that except for the offering of call

l.'ompletion service, competing directory assistance service does not constitute telephone

exchange service. For these reasons, the Arbitrators conclude that the tenn intercommunicating

includes the concept of local subscribers being able to call one another; i.e., to originate and

terminate calls to one another.

Intrado relies upon the portion of the Directory Assistance Order where:

[t]he FCC reasoned that the call completion service allows a "local caller to

connect to another local telephone subs(...uber and, in that process, through a

system of either owned or resold switches. enables the caller to originate and

terminate a call." Thus, while thc call completion service oftered by the

directory assistance provider "may not take the form of an ordinary call (i.e.,

one initiated by LEe provision of dial tone)," [it] nonetheless "allows a local

caller at his or her request to cormect to another local telephone subscriber."n

'>4 [d. at 21.

"; fd. at 20

% [d. at 22.

01 Illlrado Initial Brief at 9 (citing to DiH!UVI)' A.ssistance Order ~ 21).
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Intrado states that this analogy applies for its 91l/E911 service because its provision of

services to the PSAP allows the 9-1-1 caller to connect to its requested party, i.e., the first

rt."Sponder answering the emergency call.'111 The Arbitrators do not agree with Intrado's

interpretation.

It is not a matter of the technology involved, or whether the call is provisioned as a

traditional telephone call. The FCC was clear; even if a directory assistance provider offers call

completion service, if it does not provide call completion service by using its own facilities or

resale, the directory assistance provider is not offering a telephone exchange service. There can

be no mistake about the FCC's meaning. A competing directory assistance provider has not

offered telephone exchange service to an originating directory assistance/4-1-1 caller until it has

offered to complete a call to the originating caller's requested telephone number, and uses its

own facilities or resale to complete the call. The Arbitrators conclude that for a competing

directory assistance provider to ofter telephone exchange service there must be two calls. The

first call to 4-1-1 is part of the telephone exchange service that is provided by the 4-1-1 caller's

LEe. The second call to another local exchange telephone number of the originating caller's

choice, but completed by the directory assistance provider using its own facilities or resale, is

telephone exchange service provided by the directory assistance provider to the originating

caller. In essence. the directory assistance provider is switching the originating caller's second

call, thus permitting the originating 4-1-/ caller to originate and terminate a local exchange call

to a phone number of the originating caller's choice, even though the originating caller did not

have to get dial tone a second time to originate the second call. The Arbitrators conclude that

while access to directory assistance is part of telephone exchange service, directory assistance

standing alone is not telephone exchange service.

A caller to Intrado's 911/E911 sen'ice make only one call, a 9-1-1 call, and reaches an

emergency services first responder, whetht:'f the original answerer or a subsequent answerer if the

call is "hookflash" transferred. The originating caller's 9-1-1 call is analogous to a 4-1-1 call.

The telephone exchange service, provided by the originating caller's LEe, includes access to

both 4-1-1 and 9-1-1. But, with Intrado's 91liE911 service, there is no second call comparable

~ !d. at 10.
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to the call completion provided to the oril:,>1nating 4-1-1 caller by the directory asslstance

providt:r. Intrado cannot "switch" the originating caller to another number of the originating

caller's choice, using Intrado's facilities or resale. If Intrado's "hooktlash" supported such

functionality, Intrado could transfer originating 9-1-1 callers to local exchange numbers that arc

not emergency services numbers. The Arbitrators see this as the determinative distinction

between (ntrado's 911/E911 service and directory assistance with call completion service and

conclude that Intrddo's 911/E911 service is not analogous to directory assistance with call

completion service.

Intrado argues that its 911/E911 service supports "two-way communications" as evidence

of "intercommunication..,'N But this argument is flawed and misleading. "Two-way

communication" and "two-way traffic" are not the same thing. Two-way conununication is

equivalent to full-duplex transmission or two-way simultaneous operation, which means

transmission and reception at the same time. It means the parties to a call can hear and be heard

simultaneously,lOU Two-way traffic on the other hand is a type of circuit operation that provides

for both originating and tenninating traffic; I{ll i.e. traffic can flow in either direction. inbound or

outbound, on any given call.

The Arbitrators do not dispute the fact that an cnd-user customer that dials 9-1-1 and is

connected to an Intrado 91liE911 customer can both hear and be heard. Undoubtedly, Intrado's

91 I/E91 I service provides "two-way communications." However, for three reasons, the

Arhitrators do not agree with Intrado '$ interpretation of the FCC's statement "the provision of

individual two-way voice communication by means of a central switching complex to

inten.:onnect all subscribers within a geographic area" as somehow equating "two-way

communications" with "intercommunication.,,102 First, the FCC was discussing the definition of

the term "exchange" not "intercommunication" when it discussed "the provision of individual

two-way voice communication by means of a central switching complex to interconnect all

'!'I Id at8.

100 NEwruN'S Tl:lECOM DICTIONARY at 7'21 (17 rh ed. 200') (NEWTO:-"·S).

101 NEV.'TON 's at 721.

10:: AdvanCl!d SCrI'ic.'s Orda at 20.
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subscribers within a geographic area:,I03 Second. this statement discusses establishment of calls

between subscribers, not the transmission capabilities of the connection once established. Third,

as the Arbitrators have already discussed, the FCC was clear in the Advanced Services Order that

"intercommunicating" refers to service that "pennits a community of interconnected customers

to make calls to one another over a switched network.',104 The Arbitrators conclude that the

FCC's emphasis was on the ability to make calls to one another, Le., two-way traffic, not on

whether or not there was full-duplex transmission once a connection is established. L05

The Arbitrators agree with lntrado's claim that the "mutual exchange" of traffic between

LEes may include the use of difterent facilities; i.e. one facility for inbound calls and another for

outbound calls, 106 But the remainder of the FCC quote Intrado relies upon states that the "mutual

exchange" of traffic may be properly reflected by traffic tlows of originating and tenninating

traffic between the various tronking configurations established between the interconnected

parties. 107 Here, all of the traffic between the interconnected parties will be one-way from

Verizon to Intrado. Thus, this analogy is misplaced. Additionally, the Arbitrators do not tind

that a requirement that Intrado's customers obtain local exchange service from another LEC

satisfies FTA § 153(A).

lntrado's 911 /E91 1 customers can be called by local exchange subscribers ofother LECs,

but they cannot originate local exchange calls themselves using Intrado's 911/E911 service. The

only calling capability provided by lntrado's 911/E911 service is a "hookflash" capability, which

provides conferencing and transfer capabilities within the 9-1-1 network. lOR The Arbitrators tind

that Intrado's "hookflash" conterence and transfer capability, its only call origination capability,

is not similar or comparable to directory assistance with call completion service. Intrado's

"hookftash" capability merely extends or completes the original 9-1-1 call. This finding is

HU Advanced Sen-ices Order., 20.

I'''' Advanced Selvices Order~ 23.

105 NEWTON's at 296 (supports simultaneous two-way communication).

106 Intrado Initial Briefat 8.

1,,7 Jd (citing 10 AdvancecJ Sen'ices Order 11 20-21. 30 (discussing "intercommunication" as the hallmark of
telephone exchange service)}.

HJ& [ntrado Reply Brief at 8.
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consistent with the fact that Intrado' s 9111£911 servIce customers must obtain telephone

exchange service from another LEC to make calls to non-9-1-l/emergency services customers of

other LECs with which Intrado is interconnected either directly or indirectly. to') For these

reasons, the Arbitrators find that Intrado's 91 I/E91 1 service falls short of providing

"intercommunication" as required by FTA § 153(47)(A).

5. FTA § 153(47)(B) -Comparable Origination and Termination.

If a service does not satisfy FTA § 153(47)(A), it may still be classified as telephone

exchange service if it satisfies FTA § I 53(47)(B), which provides that telephone exchange

service is "comparable service provided through the system of switches, transmission equipment,

or other facilities (or combination thereof) by which a subscriber can originate and terminate a

telecommunications service."1 10 The FCC said that the term "comparable," though not defined

in the FTA, is generally understood to mean "having enough characteristics and qualities to

make comparison appropriate."Ill Specitically and consistent with the Arbitrators analysis in

part (4) above, the FCC has detemlined that directory assistance with call completion service is a

"comparable service" for purposes of this statute. I 12 The FCC explained that to be "'comparable

sel'iice,' a provider must allow a calling party the ability, 'through the system of switches,

transmission equipment, or other facilities (or combination thereot)' to 'originate and terminate a

telecommunications service. ".113 The FCC said that "allowing the calling party the ability ... to

connect to another local telephone subscriber ... enables the caller to originate and tenninate a

call." "4 Thus. for the FCC, "comparable:' for purposes FTA § 153(47)(8), means that a

subscriber of local exchange service must have the ability to originate and tenninate calls to any

other subscriber of local exchange service in the tirst subscriber's local exchange.

109 {XC. eOA. SPCOA and Other ;\'vn-Dominant Carriers' Ta,.if]~· and Pric<! Lists, Docket No. 27385.
Inrrado Texas Rate Sheet No. I, Section 5. Original Page 9 at Section 5.2.90 (June 10,2008).

110 FTA *153(47)(B).

III Advanced Services Order 'Il29.

III Directory Assistance Order al ~ 20.

11.1 ld.

114 ld. at 21.
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Further expanding on the tenn "comparable," the FCC explained that not all call

completion service constitutes telephone exchange service. I IS If a directory assistance provider

simply hands the call off to another carrier to complete the call, it is not a provider of telephone

h . 116exc ange servIce.

The FCC also said that the word "comparable" in FTA § 153(47)(8) means that services

described therein share some of the same characteristics and qualities as the services described in

ITA § I53(47)(A), including the key component, "intercommunicating:,117 Again, the FCC

made it clear that "intercommunicating" refers to a service that provides both "origination" and

"tennination" because it "permits a community of interconnected customers to make calls to one

another over a swikhed network. "ll8 The Arbitrators have concluded that the words "make calls

to one another" require a telephone exchange service to be capable of terminating calls and

originating calls in some form, even if it is not in the form of traditional dial tone services. Thus,

to be comparable, Intrado's 911 /E911 service must provide a similar capability, but it does not.

The Arbitrators find multiple distinctions between the FCC's explanations of

"comparable" in the Directory Assistance Order and Intrado's 911/E911 service. First. Intrado's

911/£911 service is not local exchange service; it is solely an emergency service that local

exchange customers can access. Second, Intrado's 91liE911 customers cannot originate and

terminate calls in their local exchange to and from local exchange customers of any LEe.

Finally, Intrado's 911/£911 service's only "originating" calling capability, its "hookflash"

capability, only extends the originating 9-1-1 call within the 9-1-1 network. For these reasons,

the Arbitrators tind that Intrado's 9111£911 service taIls short of being "comparable" or of

providing "origination" as required by FTA § 153(47)(8).

tiS !d. 1!122.

116 {d.

117 Advanced Se,,/ices Order~ 30.

11K /d. at'l 23.
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6. FTA § 153(47)(A) - "lwJithin a telephone exchange, or within a connected system of
telephone exchanges within the same exchange area operated to furnish to
subscribers intercommunicating sen-ice of the character ordinarily furnished by a
single exchange. and which is covered by the exchange service charge."

The Arbitrators do not agree with Intrado's analogy that 9-1-1 tees collected tor

maintainjng a 9-1-1 network are equivalent to or serve the same purposes as EAS and ELCS

fees. 9-1-1 fees are mandatory and are assessed upon all customers, including wireline llY and

wireless. 120 9-1-1 fees pay for the entire wireline 9-1-1 network; including but not limited to

trunks, PSA Ps. and selective routers. The wireline 9- t -1 network is interconnected with but

separate from the PSTN.

On the other hand, EAS and ELCS fees, some optional and some mandatory, only cover

the additional cost of traffic that would otherwise be covered by toll and/or access fees. Traffic

covered by EAS and ELCS fees is tratlic that would otherwise be covered by toll and/or access

fees. Additionally, neither EAS nor ELCS are a service provided over a network that is

interconnected but separate from the PSTN. EAS and ELCS are merely ditferent ways to bill for

services provided over the PSTN. Intrado's 9111E91 t service is not analogous to EAS or ELCS.

Further, the Arbitrators disagree with Jntrado that its fee is an exchange service charge.

The FCC did not say that any fee charged by a local exchange carrier is an exchange service

charge. The FCC said that any tee charged tor local exchange service is an exchange service

charge. 12I ll1Us, the Arbitrators conclude that because Intrado's 91l/E91 I is not telephone

exchange service, its fee is not an exchange service charge.

Lastly, the Arbitrators agree with Intrado that 9-1-1 services that are classified as

telephone exchange service are fundamentally djfferent in nature than other telephone exchange

services, and consistent with the FCC,12:! find that if Intrado's 91llE911 service is ultimately

c1assitied as telephone exchange service, it would not be required to operate entirely within

Verizon's exchange boundaries.

11<> TEX. HE,\LTH & SAFETY CODE ~ 771.071.

I~O lEX HEALTH & SAFETY CODE *771.0711.

121 DirectoT)' Assistann' Order ~ 19.

122 Forbeanlflet: Order at 51 .
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7. Precedent.

Intrado claims that the Commission has already detcnnined that fntrado's 91 J/E911

service has the same qualities as other services deemed to be telephone exchange service; i.e.

there is appli~ble Commission precedent. 123 lntrado quotes the Commission as saying that

Intrado's service would '"both transmi t and route 9- J-I calls, which caBs are telephone exchange

service and/or exchange access.,,124 However. tor several reasons, the Arbitrators do not agree

with Intrado' s reading of the Commission's precedent, and even if Intrado' s interpretation of this

Commission's decision in Docket ~o. 23378 were correct, the undersigned Arbitrators do not

reach the same result as the arbitrators in that docket.

First, contrary to Jntrado's assertion, the issue in Docket No. 23378 with Intrado's

predecessor company was not whether or not its service was telephone exchange sendee but

whether its predecessor was a "telecommunications carrier" and its service a

'"telecommunications service.',i25 Therefore, the earlier proceeding dealt with much more basic

issues. The issue of whether or not Intrado's 911/E911 service is telephone exchange service

was neither anaJyzed nor decided.

Second, the arbitrators in the prc\-ious proceeding stated that the inbound calls delivered

to the PSAPs were telephone exchange service or exchange access, not that Intrado's service

standing alone was telephone exchange service. 126 Such a finding is consistent with the

inclusion of access to 9-1-1 service a.'l a component part of basic local telecommunications

service. 127 Therenlre, the Arbitrators conclude that the arbitrators in the earlier proceeding were

looking at the end-to-end 9-1-1 call, not just 9-1-1 service as a stand-alone product, which is not

the same analysis as the Arbitrators make herein.

123 Intrado Reply Brief at 6.

IN Jd. at 7 (ciling to Petition of sec Communications Corp. for Arbitration Pursuant to Section 252(b) of
the Telecommurucations Act of 1996. to Establish an Interconnection Agreement with SBe Communication".
Docket No. 233 7R. Order No. Rat 11-12 (Jan. 4. 2002) (See Orda).

I~~ sec Orc/lY at 3.

12(, ld. at II.

127 PURA ~ 51.002(1)(E).
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Third, consistent with the Arbitrators' discussion of FTA § 153(47)(B) and the tenns

"comparable." "origination," and 'lennination" in part (5) above, the inbound caller to (ntrado's

91 l/E911 service will have originated and tenninatec.l a call, thus utilizing telephone exchange

service. However, Intrado's 91l/E911 service standing alone is not telephone exchange service.

The arbitrators in Docket No. 23378 found that AT&T was obligated to provide

interconnection to Intrado tor purposes of tenninating 9-1-1 calls,I28 and the undersigned

Arbitrators agree. However, the undersigned Arbitrators find that Intrado is not entitled to ITA

§ 251(c) interconnection because Intrado's 91l/E911 service is not telephone exchange service.

Therefore, Intrado's is entitled to interconnect with Verizon pursuant only to fTA § 251(a) and

(b), through a commercial agreement, not through an ICA.

Finally. because lntrado's predecessor's SPCOA was data~only,'29 the Arbitrators find

that the two arbitrations are factually distinguishable and any precedent established in the prior

proceeding is not directly applicable to this proceeding because the services at issue are different.

As a result, the Arbitrators do not find Commission precedent applies.

8. Texas 9-1:..1 Entities

This d~cision does not abrogate Commission rules relating to 9-1-1 or E9-1-1 services

and does not impinge on any Texas 9-1-1 entities' right to designate any Texas certificated

telecommunications utility as their wireline E9-1-1 network provider. If any of the Texas 9-1-1

entities wishes to designate Intrado as its wireline E9-1-1 network provider, it may do so. DO

However, the interconnection between Intrado and Verizon will be governed by FTA § 251(a)

and (b), but not (c). In addition, the Arbitrators note that a CLEC that provides "telephone

128 sec Order at 11-12.

129 Application o/lntrado. Inc. lor Amendment to its Service Provider Certificate o(Operating Authority,
Oocket No. 34570. Application at 6 (July 27, 2007) (amending SPCOA from being a data-only provider to being a
faci1ities-ba~d, re::la1e only, data only. or a combination provider. yet ..till indicating that the only
telecommunications services th.1t will be offered in Texas will be 9-1-1 selective routing. switching. aggregation.
and transport).

IJO Joint SUllement of Position on Threshold Issues of the Texas Commission on State Emergency
Communication~. the Texas 9-1-1 Alliance. and the Municipal Emergency Communication Districts Association at
4 (Oct. 31. 1008).
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exchange service" or "exchange access" and that also provides a competitive 9-1-1 network

would have the right to compel Verizon to arbitrate an ICA pursuant to FTA § 252(b).

9. Emergency senice interconnection rights

The Arbitrators do not agree with Intrado's a~sertion that tor the purpose of providing

competitive 911/E911 services, interconnection rights differ from traditional interconnection

arrangements. B1 Except for where the FCC has made some concessions based on the nature of

emergency services, such as relaxed exchange boundaries, 132 there is nothing in the FTA or FCC

precedent that authorizes the Commission to impose interconnection obligations on any ILEC

simply because the CLEe's service is an emergency service. Intrado claims that interconnection

between carriers tor the purpose of each other's customers calling the other's residential or

business customers may indeed be different than interconnection that ensures 9-1-1 callers reach

the right PSAP when they have an emergency and need help.133 The Arbitrators agree with this

statement. The Commission's current interconnection rule contains heightened requirements

related to provisioning of 9-1-1 service. 134 However, the fact that there are heightened

interconnection requirements between carriers for the exchange of 9-1-1 traffic as compared to

interconnection requirements between carriers for the exchange of oon-9-1-1 traffic is not

relevant to the instant facts. Intrado is not seeking to interconnect with Verizon as a carrier

whose customers will dial 9-1-1 and be routed to Verizon' s 9-1-1 services or as a carrier whose

customers will exchange calls with Verizon's customers. Intrado seeks arbitration of an ICA

with Verizon for one purpose, to establish a competitive 9-1-1 network.

V. Conclusion

The authority of this Commission to compel Verizon to arbitrate a FTA § 251 (c) ICA

with Intrado is limited by the terms of the FTA. The Arbitrators find nothing in the FTA that

I~I !d at 3.

JJl Forbearance Order at 51 .

11.1 Joint Statement of Position on Threshold Issues of the Texas Commission on State Emergency
Communications. the Texas 9-1-1 Alliance, and the Municipal Emergency Communication District>; Association at
3.

114 P.U.C. SUBST. R. 26.272(e).
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authorizes them to compel Verizon to arbitrate an FTA § 251(c) leA with Intrado or any other

company that does not provide "telephone exchange service" or "exchange access.',135 Intrado

admits that it does not provide "exchange access.',I16 Theretore. the sole issue tor purposes of

Threshold Issue No.1 is whether or not Intrado's 911!E911 is "telephone exchange service."

The Arbitrators have concluded that Intrado's 911!E911 service not telephone exchange service

and therefore deny the relief requested in Intrado's petition pursuant to P.U.c. PROC. R. 21.69. 137

The Arbitrators make no comment on the value of establishing a competitive 9-1-1

network or the fact that Intrado's 911/E911 service is IP based. These factors do not impact the

Commission's authority or the Arbitrators' decision. The Arbitrators do note, however, that a

CLEC that provides "telephone exchange service" or "exchange access" and that also provides a

competitive 9-1-1 network would have the right to compel Verizon to arbitrate an FTA § 251(c)

leA pursuant to FTA § 252(b).

Because the Arbitrators' ruling on Threshold Issue No.1 is dispositive of this matter, the

Arbitrators do not address any of the other threshold issues at this time. However. if this order is

overturned, the Arbitrators will rule on the remaining threshold issues at that time. Pursuant to

P.U.c. PROC'. R. 21.69(e) and consistent with P.U.C. PROC. R. 21.75(b)(2), a motion for

reconsideration of this order shall be tiled within 20 days of the issuance of this order and a

response to a motion for reconsideration shall be filed within ten days of the filing of the motion.

us 47 U.s.C. 251(c).

1'6 IOlrado Initial Brief at 3. fu 5.

1.\7 The Parties agreed to brief Threshold Issue No. 1 at the October 8. 2008 prehearing conference and
Verizon's initial brief on that issue was effectively a morion tor summary decision. to which Intrado responded in its
reply brief
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uJ.
SIG~ED AT AUSTIN, TEXAS the~ day of November 2009.

PUBLIC UTILITY COMMISSION OF TEXAS

s!t.d9<n L. ks,c/.cW ~ 4/AOftd"4*-lk..
USAN E. GOODSON, ARBITRAT I
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Automatic Location Identification. Intonnation provided to a 9-l·1 database that routes ca1ls to

the correct emergency services provider tor the particular location.

CLEC

Competitive Local Exchange Canier. A tcrm coined tor the deregulated, competitive

telecommunications environment envisioned by the Telecommunications Act of 1996. CLECs

compete on a selective basis for local exchange service, as well as long distance, international,

internet access, and entertainment. They build or rebuild their own local loops, wired or

wireless, andlor they lease local loops from incumbent local exchange caniers (ILECs) at

wholesale rates tor resale to customers.

DPL

Decision Point List. List of issues to be decided by arbitrators in an ITA § 252 arbitration.

EAS

Extended Area Service.

ELCS

Expanded Local Calling Service.

FCC

Federal Communications Commission.
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Federal Telecommunications Act. Telecommunications Act of 1996, Pub. L. No. 104-104, 110

Stat. 56 (codified as amended in scattered sections of 15 and 47 U.S.C).

(LEe

Incumbent Local Exchange Carrier. An ILEC is a local telephone company in the United Slates

that was in existence at the time ofthe divesture of AT&T.

ICA

Interconnection Agreement. Commission-approved ITA interconnection agreement, not a

commercial agreement.

IP

Internet Protocol.

IXC

Interexchange Cartier. Facilities-based Inter-LATA long distance carriers.

LATA

Local Access and Transport Area. A geographic area established tor the provIsIOn and

administration of communications service. It encompasses one or more exchanges. The area

within which an lLEC was permitted to provide local amI toll services before obtaining FTA §

271 relief.

LEC

Local Exchange Cartier.

PSAP

Public Safety Answering Point.
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Public Switched Telephone Network.

SPCOA

Service Provider Certificate of Operating Authority.


