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Dear Chatrman Genachowskr:

The Natonal Telecommunications and Information Administration (NTEA ) welcomes the
opportunity e express the Admmistration’s views on the development of the National
Broadband Plan. The Commussion’s fundamental challenge 1s to promote the unreculated.
market-driven innovation that has been the halimark of the Internet economy, while also
encouraging continued mvestment in and deployment of the open comiunications nelworks on
which that cconomy rests, Achieving this balance is vital m order to realize the Administration’s
over-riding goal of connecting all Americans to the Internet at broadband speeds and assuring
continucd mnovation in Internet content and services for consummers. businesses, and all levels of
covernment. This letter presents the Administration’s views on the proper balance between
reeulation and market forces in the [oternet environment. Our views are intormed by the v
parte filing in ths proceeding of the Antitrust Division of the United States Department ol
Justice analyzing the competitive dynamics in the broadband Internet access marketplace.’

In less than two decades, the Internet has transformed the way in which Americans gather
and disseminate i formation, engage with their government and the poiitical process, manage
thetwr soctal relatiosiships, work, and shop. In 2008, about 190 million Americuns spent, on
average, more than 60 hours a month on the Internet at home or at work.” Simitarly, the ntemet
has helped businesses expand and steeamline their supply chains: find, market. and seive
customers: and reduce costs and increase productivity. The benetits to the U.S. economy are
substantial: one stndy estimated that the advertisimg-supported portions ol the Internet alone
directly and indirectly employ some three million people and create approximately S444 billion
in value annually.?

The Bernet also has sharply reduced barriers o entry and spurred innovation i nurkets
ranging from retail to new media. [t provides a communications platform that has enabled
virtually anyone with a good idea or an interesting point of view to find and build & customer

Uiy Parie Submission of the United Stutes Department of Justice in GN Docket No. 09-31 (filed Jan. A, 2010) (12€0f
Ly e,

) Deighton, [ Quelch, Hamilton Consuliants, Ine.. “Ceonomic Value of the Advertising-Supported lternet
Fvasystem, at 24-25 (June 2009) (CEceononne Value™). hupavwwaaboaoe/mediad/ file/Econmnie-Value-Repoit pdr
(L-i:i:!g estintates from Niclsen Online, comScore Media Mctrix, Haris Ineractive, and cMarketer).
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base or an audience. JefT Bezos launched Amazon as a crude website in July 1995; in 2008, the
company had total sales in excess of $19 billion and nearly 21,000 employees.” Gooule was
founded a decade ago in a Silicon Valley garage; in 2007 the firm carned more than S16 billion
and had mare than 15,000 employces.”

The expertences of those two companies are not unigue. The Internet has enabled
hundreds of other firms to create and to participate in an ever-changing, intensely competitive
service and applieation marketplace that piques and satisfies the mterests of American
consumers. It is not surprising, then, that Congress more than a decade ago declared that the
“vibrant and competitive” Internet marketplace should be “unfettered by Federal or State
regubation.™

The Intcrnet’s innovation ecosystem is built on, and thus depends upon, a
communications ifrastructure operating at broadband speeds, with robust bi-dircctional sevvice.
[ndeed, the social and economic fruits of the Internet cconomy are the result of a virtuous cyele
of mnovation and growth between that ccosystem and the underlying infrastructure — the
infrastructure enabling the development and dissemination of Internet-based services and
applications, with the demand and use of those services and applications by consumers and
businesses driving improvements in the infrastructure which, in turn, support further innovation
in services and applications. And, of course, rivalry among the various firms providing
broadband services also has expanded the availabihity and capabilities of that underlying
infrastructure.

The National Broadband Plan has a vital role to play mn realizing the Administranon’s
vision to spur continued innovation in our informatien-driven society: a more accessible.
transparent, and democratic government; and a new wave of technology-driven innovation that
will enrich our economic life and make the United States more competitive in global markets.”
The Plan properly focuses on the development of that broadband infrastructure, The
Commission’s task 1s to seek maximum reliance on market forces where possible and deploy
vovernment oversight where needed. We must identify policies that both promote “faster and
more widcly available broadband™ infrastructure and, in the words of President Obama,
“preserve the fairness and openness that led to the flourishing of the Internet in the tirst place.™

Manv Residential Subscribers Currently Lack Choices in Broadband Providers

The United States has benefited from rapid growth of broadband Internet access services
over the past decade. The Commission’s most recent figures record some §8.4 million

Y See dmuzon.com 2008 Annwal Report at4, 19 (Apr. 2009), hup:/fphx.corporate-

irnclxternal File?iem=UG 1 vZWAOSUQYMjAVNIN DO GIZ EIEPS O T RS GUONw==&I=1; Christine Frey and
John Coak, “HMow Amazon.com survived, thrived and turned profit,” Seaitfe Post-fntetfigencer, Jan, 28, 2004,
avatfable ar s ww seattlepi.ecanybusiness/IS83 1S amazon2 8 il

" LEeonomic Value,” supra note 2, at 38,

47 US.C 8 230()(2) (1996).

P See generallv Olfice of Scicuce und Technology Policy, “Technology,™ hiipass wostp soviesfissues/lechnnlogy,
" Remarks by the President on lanovation and Sustainable Growth, Hudsen Valley Community College, Trov, NY',
Sept. 21, 2009, hip-wewvw whitchouse son /the press office/Remarks-by-the-President-on -Tnnovition-and-
Sustainabic-Girow th-at-JHHudsen-Valley-Cammunity-College {President’s Remarks).
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broadband hnes in service as of July 2008, as campared to less than 2 million in December
i} N . . I vy .
19997 More than one-half of those lincs provide transmission speeds of 2.5 megabits per second
10
(MDbps) downstream.,

Yet, these impressive national figures obscure the tact that locally, where residential
consumers make their purchasing decisions, they frequently have limited, and often no, choice
amunyg broudband Internet access service providers. The Commission’s recent Broadband Status
Report indicates that “[a]t most 2 providers of fixed broadband scrvices will pass most homes.™!
Furthermore, *30-80% of homes may get speeds they need only from one provider.”" Thus,
even in areas where two wireline netwaorks are deployed, consumers sceking to use the mosl
bandwidth-intensive applications (e.g., high-quality, streaming video) may only have a single
viable choice of provider."”

The econonices of providing wireline broadband Internet access service suggest that
nmirket forees alone may not producce additional entry. Fixed broadband infrastructure, unlike the
Internet-based services and applications that ride upon it, involves very substantial sunk costs
and rather low marginal costs associated with adoption and usage by incremental houscholds. "
Because of the large fixed and sunk costs of wireline networks, it is likely that additional wircd
competitors will enter only those markets with the greatest density of users."”

A key question fooking forward is whether emerging “fourth generation™ (4G) wireless
services will have price and performance characteristics that might make them a viable

. . . L 16
alternative to wirchine services for a significant number of customers.”” Although carly

7 See High-Speed Services for Internet Access: Status as of June 30, 2008, Table 4 (July 2009) (200 Repori).
higy:4hrauntoss feevoviedoes_public/uttachmate/DOC-29219 1A L.pd(; “High-Speed Scervices for Internel Aceess:
Status as of June 30, 2001.” Table 2 (Feb. 2002), htp:Zwww . tec.cov/Burcaus:Commeoen Carrier/Reports/FCC -
stne_ Lk A D spdt202.pdl, The statistics are for “advanced” service lines, which support transmission speeds
ol ar least 200 kilobits per second in both directions. Given the evolution of the markel over the last decade. that
seems @ reasonable minimum benchmark for identifying “broadband™ services. The Commission recently used the
term “hasic broadband™ to refer to services with an information transfer rate greater than 768 kilobits per second
(kbps} and less thaa |3 megabits per second in at least one direchon. See Developmient of Natiomvide Broadbeaind
Dhata to Evaluaie Reasonable and Timely Deployment of Advanced Services to AN Americans, Report and Order and
i"urther Notice of Proposed Rulemaking, 23 FCC Red 9691, 9701, n.66, recoun., 23 FCC Red 9800 (2008). For
purposes of its Broadbind Techinology Opportunities Program, NTIA defines “broadband™ to include services
offering v o-way data ransmission ar speeds of at least 768 kbps downstream and at Ieast 200 kbps upsucam. See
Noiice of Funds eailabiliny (NOFA) and Solicitation of Applications, Broadband Technoloyy Opportoiitics
Program and Broadband Initiatives Program, 74 Fed. Reg. 33104, 33108 (2009), anailable ar

htp: A ww ntin.doe gov/lmolices/2009/FR_BBNOFA 090704, pdf,

" 2009 Report, supra note 9, Table 5. '

" Commission Open Meeting Presentation on the Status of the Commission's Processes for Development of 4
National Broadband Plan.” at 135 (Sept. 29, 2009), htip:dthrauntoss.fec.voviedoes_public/attachmiieh/DOC-
2937420 1 pdf

i I other words, although there may be multiple providers of above-diatup speeds in a community, many ol
them will not offer speeds sufficient to support the services and applications that most users demand.

" See DO?Ex Parte, a1 13.

" Additionally, the costs af that infrastructure can be shared to a considerable degree with other serviees, notably
multichannel video and traditional veice services.

" Sce DO Ex Parie a1 9,13 Ttis conceivable that some less denscly populated areas may possess certain
characleristics (e.g.. high income levels) that could attract and sustain multiple wireline providers.

" Sateliite service does not appear likely to provide significant competition 1o other broadbaad technologics lor the
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projections from industry are encouraging, it is premature to predict when, or even whether,
these wireless broadbund services will provide the competitive alternatives that can benelit
consumers of all services, including wireline. The fact that some wireline customers seem
willing to switch to wircless service suggests that the two offerings could become part of o
broader marketplace, '’

The next several years will test the limits of wireless broadband, including the adequacy
of in-building coverage and the ability of wircless networks to accommodate large numbers ol
dati-intensive users. 1t remains to be secn, for example, whether WiMax and Long Term
Evolution (LTE) technology services will be offered at prices and on terms {e.¢., speed and
quality} that make them attractive to wireline users. The Commuission also must keep in mind
that the two largest US wireless providers, Verizon and AT&T, also offer wireline scrvices in
major portions of the country, raising the question of whether these providers will nuurket these
services as replacenients for wirehne services, either within the region where they provide
wircline services or at all."® Finally, we need to be mindful of how future devclopments in the
applications and Internct services markets can affect demand for broadband. Are there “killer™
applications on the horizon that will be supported by wireline providers but not wireless?

Possible Policy Responses

Two aspects of local broadband service markets require caretul public policy attention.
First, in many areas, the broadband market is highly concentrated. And second, the major
broadband providers also offer services that are subject to competition from services and
applications that rely on broadband facilittes to reach prospective customers. Broadband service
providers have an incentive to use their control over those underlying facilities to advantage their
value-added services or to disadvantage competitive alternatives.'” In the absence of robust
broadband competition, those providers may be able profitably to act on those incentives to the
detriment of consumers and competition. The Connmission should cxplore ways to understand
and address these concerns.

Promoting Competition

The surest way to deter undesirable conduct by incumbent broadband scrvice providers is
o increase local broadband Internet access service competition, because of the competitive

vast majorily of Americans. See id. at 12 n.27.

" See id. an 10-11.

¥ See id ats, 10411,

M See. e.wn, Formal Complaint of Free Press and Public Knowledge Against Comeast Corp. for Sceretly Degrading
Pecr-in-Peer Applications, Memorandum Opinion and Order, 23 FCC 13028, 13030, 9 5 (2008), appeal peniding.
No. 08-1291{D.C. Cir. filed Scpt. 4, 2008) {“Peer-to-peer applications [such as those with which Comeast had
mterfered] have become o competitive threat to cable operators such as Comeast because Internet users have the
opportunily 1o view high-quality video . . . that they might otherwise watch (and pay for) on cable 1elevision. Such
video distribution pases a particular competitive threat to Comeasl's video-on-demand ("VOD") service.™): id. at
13053947 ¢"Moreover, Comeast's practice selectively blocks and impedes the use of particular applications. und
we believe thag such disparate treatment poses signilicant risks of anticomipetitive abuse.”); Madisen River
Contmunications. LLC. Order, 20 FCC Red 4295 (2005) (telephone company blacked transmission of Vol
alternative Lo its voice offerings).




market’s demonstrated power to lower prices, improve service, and spur innovation.™ The
Commission, ot course, has a long-held preference for advancing regulatory goals through
structural regulation designed to expand competition in communications markets.” Given the
projcctions of explosive growth in wireless bandwidth requirements, a primary tool for
promoting broadband competition should be to make more spectrum available for broadband
wireless services.”® The Administration supports exploring both commercial and government
spectrum avatlable for reallocation, and favors a spectrum inventory to determine how radio
frequencies are currently being used and by whom. The Commission and NTIA also should
explore ways to create incentives for more efficient use of limited spectrum resources, such as
dynamic or opportunistic frequency sharing arrangements in both licensed and unlicensed uses.
NTIA also supports rescarch and development that leads to innovative new spectrum access
technologies, because these can spur a new round of innovation that will increase domestic
spectrum elticiency through sharing and opportunistic use. New and more efficiently used
spectrum can make a significant contribution to a more conipetitive broadband Internet access
marketplace. Wircless services for Internet access are tending toward smaller and smaller cell
sites, cach of which requires connection to national backbone networks. Therefore, along with
providing new spectrum for broadband uses, it will remain important for the Commission to
assure competitive access to high capacity wireline backhaul facilities.

When new spectrum becomies available for hicensed uses the question will become how
to assign it to broadband providers in a way that will generate the greatest benefits to the
consumers of those services.™ Under most circumstances, the best approach is (o auction the new
frequencies, on the theory that the highest bidder — the one with the highest private value — wiil
also provide the greatest benefits to consumers.” In the presence of market power, however, the
bidders with the highest private value may be incumbents intent on forestalling new entry that
will compete for the incumbents” existing customer base.” Bascd on the Department of Justice’s
experience with other highly concentrated telecommunications markets, NTIA agrees with the
Department that “there are substantial advantages to deploying newly available spectrum i order
to enable additional providers to mount stronger challenges to broadband incumbents.”™"

= See, eg., DOJ Ex Parre a1 13-19.

2 See. e.g., Matter of Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, Second Report and Order,
22 FCC Red 15289 (2007); fmplenentation of Section 621¢a)(l) of the Cable Comunumications Policv Act of 1984 as
amcnded by the Cuble Television Consumer Protection and Competition Act of 1992, Report and Ovder and Further
Notice of Proposed Rulemaking, 22 FCC Red 5101 (2006}, aff"d sub nowr. Allianee for Communine Media v, £CC,
329 F.3d 763 (6™ Cir. 2008) ; MTS/VATS Market Structure, Third Report and Order, 3 FCC 2d 241 recon., 97
FCC 2d a82 (1983). further recon., 97 FCC 2d 834, aff"d in refevant part suly nom. National Ass'in of Reg. Util.
Comm 'rs. 737 F2d 1095 (D.C. Cir, 1984); Carierfone, Decision, 13 FCC 2d 420, recon. denied, (4 FCC 2d 571
(19638).

7 Sce generalfy, *Comment Sought on Spectrum for Broadband,” NBP Public Notice # 6, GN Docket Nos, 09-47. ¢/

al (Scpt. 23, 2009), hup:/hraunloss. [ee.zoviedocs publie/atachmateh/NDaA-09-2100A L pdf.

“AVith advances in dynamic or opportunistic sharing technologics (e.g.. “smart” radios), the Commission should
exploce e potential for expanded unlicensed spectrum use.

7 See DOJ Ex Parie a1 22.

7 Seedd at 2223

“ Secid. a 23,
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Addressing Provider Belavior

Given the slow progress in the development of vigorous competition in local broadband
markets to date, the Commission should be alert to potential anticompetitive behavior by
mcumbent providers. We urge the Commission to examine what in many arcas ol the country is
at besta duopoly market and to consider what, if any, level of regulation may be appropriate to
vovern the behavior of duopolists. In so doing, however, the Commission should eschew price
regulation. whether as a means of controlling retail rates or as a meuns of giving entrants aceess
to the incumbents” broadband facilities. In view of the difficulty that government has in
determining cfficient prices, price regulation is likely to stifle mvestment in broadband
infrasuructure or to discourage brondband service innovation.”’

On the other hand, the Commission should examine the terms under which {irms offer
broadband Interact access, including policies concerning and aftecting the flow of traftic over
their networks. For that reason, the Administration fully supports the Commission’s mitiating i
rulemaking to reexanine the 2005 Broadband Policy Statement.”® NTIA expects to olfer views
on the issues presented in that rulemaking at the appropriate time. Those positions will be
iformed. in part, by NTIA’s experience to date with our Broadband Technology Opportunttics
Program (BTOP) and the Rural Utilities Service’s (RUS) Broadband Inmitiatives Program. which
award grants lor infrastructure deployment and other purposes. At Congress’ direction. NTIA
and RUS require all infrastructure applicants to adhere 1o nondiscrimination requirenients akin (o
those outlined in the Commission’s Policy Statement. For the first round of grants, NTIA and
RUS have received nearly 1,500 infrastructure applications requesting more than $23 billion in
funds. These applications suggest that there are a significant number of commercial and non-
commercial netwerk operators that are prepared to provide [nternet access scrvice under non-
discrimination rules.

fimproving Information Disclosure

As the Comnuission attempts to increase the amount of competition in local broadband
service markets, it should seek to improve the quality of competition by ensuring that consumers
get complete and accurate information about the broadband services available to them. In
particular, the Comumission should identify the types of price and service data that users need to
make intelligent choices among those options.” In so doing, the Commission should recognize
that there is a difference between merely technical disclosure, in which information is available
in a teclurical format, and disclosure that actually informs choice. Timeliness of disclosure 1s
also important because consumer choices must be based on current infermation to be
meanimglul. Morcover, consiners must be able to compare the choices actually available to
them in their own geographic arcas; data aggregated at the national or state level is of litlle use.

7",' .

" See dd al 28,

“*See Proserving the Open fnrernet, Notice of Proposed Rulcmaking, GN Docket No. 09-191, FCC 09-93 (rcl. Oct.
222009, hupMraun luss.fec.eovicdoes publicfattachmalgW/FCC-09-93A [ pdlT. See afso Appropriare Framovwork

Jar Broadband Aceess o the Tnternet Over Wircline Facilities, Policy Statement, 20 FCC Red 14986 (2003),

h I

See DOJ Ex Parie, at 24-25 (discussing, among other things, the difference between advertised (Uup to”)
aansssion speeds and actual average speeds).. The Commussion should take care to ensure that mlormation
disclosure docs not factlitate price collusion or limit the ability of providers to compete on price. /. m 27,
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The Connmission should also recognize that consumers are not the only ones that need
timely and accurate information about the capabilities and characteristics of broadband services.
Developers of devices, services and applications nced basic information about the way that
broadband networks operate so that developers can cosure that thewr products will work
cllectively and etticiently on those networks. As importantly, developers need information
about how broadhand networks change to ensure compatibility over time. NTIA therefore
recommends that, in addition to prescribing service disclosure requirements for the benefit of
cansumers, the Commission should adopt network disclosure rules to promote innovation in
devices, serviees, and applications.

Improved Collection and Mapping of Broadband Service Data

As noted. markets for broadband scrvices are local in nature. Market conditions,
however, vary substantially from one region to another, with differences in deployment patterns
across geouraphic arcas. as well as divergences in the speeds, prices. and quality of available
serviees. Sound policymakiyg requires reliable, consistent, and systematic data that depict these
variations among tocal broadband markets.

NTIA currently is working to collect broadband data and to make it publicly available.
Pursuant to the Broadband Data Improvement Act (BDIA), and with funding provided by the
American Recovery and Remvestment Act (Recovery Act), NTIA is awarding grants to state-
designated entities to collect comprehensive data on broadband availability and adoption 1 cach
State.”" NTIA will use the data collected to develop a national broadband map that will be
publicly avaitable by February 201 13" And, consistent with the BDIA, the Commission is also
aathering detailed information on broadband deployment and subscribership, including
technologics used and maximum speeds available to consumers.”~ NTIA agrees with the
Department of Justice that the Comnussion should expand its data collection effort to mclude an
assessment of the nature and extent of competition in each tocal broadband market.™

Conclusion

It is vital to 1he U.S. economy and society “to preserve an open Internet in which all
Americans can participate and benefit.** The National Broadband Plan is eritical to that ¢ffort
because broadband services provide the indispensable pathways for Internct communications.
As noted above, the Commission’s task is to identify policies that will continue the beneficial

* See BDIA, Pub. L. No. 110-385, Tit. 1, § 106, 122Stat, 3099-3102: American Recovery and Reinvestment Act of
3009, Pub. L. No. 111-3, Div. A, Tit. I}, 123 Stat. 115, 128; NTIA, State Broadband Data and Devciopmeni Greant
Program, 74 Fed. Reg. 32545 (2009) (NTI14 Broadband Data NOFA),

e/ wawowniidoe.gov/motices/ 2009/ R_BraadbandMappineNOFA_ 090708 pdf.

Y Scee NTIA Broadband Dara NOFA, supra, 74 Fed. Reg. at 32546,

2 See BDIA. stipra note 30, T 1, § 103, 122 Stat. 4096, 4096-4098 (2008). Development of Natiomvide Broadbanid
Data 1o Evalyere Reasonable and Timely Deplovment of Advanced Services o Al Americans, Improvenions of
Wircloss Broadband Subscriberstip Data. and Development of Data on limterconnecied Foice over Inernet Protocol
1ol ) Subscribersiip, Report and Order and Further Notice of Proposed Rulemaking. 23 FCC Rad 9691, recon..
23 FCC Red 9800 (2008).

TS DOJ Ex Parie, o 19-20.

 President’s Rennrks, supra note 8.




mteractian between the communications infrastructure and the Internet superstructure — policics
that promote efficient investment in broadband networks and services, whilc ensuring that (hose
facilitics are operated in ways that will fuel the next stage of imovation at the Internet “edge.”
The Commission should work to expand competition in local broadband Internet access services.
1n order to reduce prices, improve quality, and spur innovation. 1t should promotc infarmation
disclasure by broadband service providers that can both spur competition and assist conswners.
Fimally. NTIA encourages the Commission to continue in its balanced, deliberative approach 1o
addressing the potential for discriminatory and anticompetitive behavior by broadband service
providers while the broadband services market continues to develop.

Respectfully submitted,

p |

Lawrence E. Strickling

ce: The Honorable Michael J. Copps
The Honorable Robert M. McDowell
The Honorable Mignon L. Clyburn
The Honorable Mceredith Attwell Baker
Marlene H. Dorich, Secretary




