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Carrier Rates for Interstate Special Access )
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COMMENTS OF TW TELECOM

tw telecom inc. ("TWTC"), by its attorneys, hereby files these comments in

response to the public notice released on November 5, 2009 in the above-referenced

proceedings.! In addition to filing these comments, TWTC is a member of the

NoChokePoints ("NCP") coalition and a signatory to the NCP comments in this

proceeding. Among other things, the NCP comments explain why the current pricing

flexibility triggers are fundamentally flawed and what information the FCC should

collect and analyze in order to confirm that the triggers must be replaced by a new

analytical framework for assessing competition in the provision of special access

services. TWTC will not repeat here the points made in the NCP comments. Rather,

these comments are intended to supplement the analysis and arguments set forth in the

NCP comments by covering issues not addressed in the NCP comments.

! See Parties Asked to Comment on Analytical Framework Necessary to Resolve Issues in
the Special Access NPRM, Public Notice, DA 09-2388 (reI. Nov. 5, 2009).



I. INTRODUCTION AND SUMMARY

The public notice seeks comment on the appropriate analytical framework for

assessing competitive conditions in the special access market. There are two means of

addressing this issue, a simple approach and a somewhat more complicated approach. In

the simple approach, the FCC would rely on the cost and revenue information that

incumbent LECs have in their possession today to undertake a comprehensive assessment

of their profit levels. Whether provided in the form of revised ARMIS reports or in some

other appropriate form, an assessment of the incumbent LECs' own cost and revenue data

is the most direct and comprehensive means of assessing the extent to which the

incumbents have market power in the provision of special access as a whole. The FCC

should adopt this means of assessing special access markets.

To the extent that the Commission decides not to take this approach, however,

there are other means of analyzing the special access market. The most logical approach

would be a market power analysis. The Commission would need to begin that process

with defining appropriate product and geographic markets. However, application of the

"small but significant and non-transitory increase in price" ("SSNIP") standard yields

more product markets than the FCC could separately analyze in this proceeding. The

FCC must therefore devise aggregations of product markets that are appropriate to the

analytical framework it applies. In doing so, the FCC must recognize that (l) special

access services include TDM, OCn as well as Ethernet services; (2) interoffice transport

("mileage") should be assessed separately from loops in those situations where

incumbent LECs charge separately for mileage (e.g., for TDM services); (3) TDM

services are not substitutes for Ethernet service; and (4) services provided via cable
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hybrid fiber-coaxial networks and via fixed wireless are not substitutes for special access

services.

Application of the SSNIP test to determine geographic markets yields the

conclusion that each point-to-point connection is a separate product market. The FCC

cannot, however, separately analyze all of these relevant geographic markets. It must

therefore devise a means of aggregating geographic markets in a manner that is

appropriate for the analytical framework it uses to assess incumbent LEC market power.

In considering the appropriate analytical framework for special access, the

Commission must recognize several important factors. Those factors include the

following: (1) the analysis of competitors' deployment oflocalloop and interoffice

transport facilities should focus on actual deployment, to the extent possible; (2) to the

extent that the FCC relies on the presence of competitors' transport networks as a means

of determining locations in which such competitors might be able to deploy loop

facilities, the FCC should only consider transport networks that a competitor uses to

deploy loop facilities for the purpose ofproviding services that are substitutes for

incumbent LEC special access services; (3) in assessing competition in the provision of

TDM services, the FCC should compare incumbent LEC special access prices to UNE

prices, should assess incumbent LEC market share and should consider the effect on

competition of incumbent LEC volume and term discount agreements; and (4) in

assessing competition in the provision of Ethernet services, the FCC should focus on

incumbent LEC pricing by comparing incumbent LEC wholesale prices with competitor

and perhaps also incumbent LEC retail prices.
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Finally, the Commission must recognize that the review of special access services

requires that the Commission adopt reasonable mechanisms for narrowing the number

and size of the product and geographic markets in which it will engage in a detailed

assessment ofmarket power. One promising means of doing so is for the FCC to follow

the approached outlined in the comments of BT Americas in which BT draws on the

framework that Ofcom, the United Kingdom ("U.K.") telecommunications regulator,

used to analyze the business market in the u.K. Under the approach suggested by BT,

the FCC would analyze the special access market in three steps. In step one, the FCC

would identify those, likely relatively low capacity, services that are not subject to

effective competition in any geographic area in the country. The FCC can do this by, for

example, identifying the minimum level of capacity competitors generally require in

order to justify deployment of loops even to buildings close to the competitors' transport

networks. The FCC could conclude that special access services that deliver capacity

below the cutoff point for loop deployment are not subject to effective competition

anywhere in the u.s.

In step two, the FCC would apply a competitive screen designed to identify

geographic areas, such as wire centers or zip codes, in which at least two significant

facilities-based non-incumbent LECs have deployed local transmission facilities. In

areas that do not meet the competitive screen, the FCC could conclude that incumbent

LECs are not subject to effective competition in the provision of any services.

In step three, the FCC would undertake a more refined analysis of the level of

competition faced by the incumbent LEC in the wire center or zip code areas that meet

the competitive screen. It could do so by examining the factors discussed above, such as
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the extent to which competitors have deployed their own loop facilities, incumbent LEC

prices, market share, and the effect on competition of the terms of volume and term

discount agreements. This analysis would enable the FCC to identify those special access

product and geographic markets, if any, in which the incumbent LEC is subject to

effective competition.

II. ASSESSMENT OF ILEC MARKET POWER BASED ON PROFIT
MARGINS

Although the NCP comments and much of the discussion in these comments

focus on an analysis of facilities deployed by competitors, of prices, market share and the

terms and conditions of incumbent LEC special access volume/term discount agreements,

the FCC could of course avoid this entire complex analysis by examining incumbent LEC

profit margins. The FCC could accomplish this by (1) reforming and reinstating ARMIS

cost reporting requirements for special access (or substituting ARMIS with an accounting

framework proposed by the incumbent LECs), (2) comparing that cost data to revenue

data for special access services, and (3) determining the level of profits that each

incumbent LEC earns in each study area in the provision of special access services. The

FCC could then make an assessment of whether an incumbent LEC is earning

unreasonable returns on investment in the provision of special access. This is not a novel

means of utilizing incumbent LEC cost and revenue information. The FCC has in the

past utilized ARMIS data in this manner? It is difficult to understand why it would not

do so again now.

2 Access Charge Reform et al., Sixth Report and Order et al., 15 FCC Rcd 12962 n.376
(2000) ("Based on 1999 ARMIS data, Commission staff calculated approximate rates of
return of 85 percent for the traffic sensitive basket, 20 percent for the trunking basket,
and 15 percent for the common line basket.").
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III. ASSESSMENT OF ILEC MARKET POWER BASED ON AN ANALYSIS
TO ENTRY, PRICES, MARKET SHARE AND EXCLUSIONARY
CONDUCT

If the FCC refuses to rely on an analysis of incumbent LEC costs and revenues, it

can instead engage in a comprehensive assessment of the extent to which incumbent

LECs possess market power in the provision of special access services. The FCC has

defined market power as the ability to sustain prices above a competitive level in a

relevant market.3 The FCC will need to develop a means ofmaking this assessment in

the relevant geographic and product markets.4

A. Product Markets.

Under the SSNIP test in the DOJ/FTC Merger Guidelines ("Guidelines"), 5 a

product market is a product or group ofproducts "such that a hypothetical profit-

maximizing firm that was the only present and future seller of those products

3 Regulatory Treatment ofLEC Provision ofInterexchange Services Originating in the
LEC's Local Exchange Area and Policy and Rules Concerning the Interstate,
Interexchange Marketplace, Second Report and Order et ai., 12 FCC Rcd 15756, ~ 11
(1997) ("LEC Classification Order") ("In the Competitive Carrier Fourth Report and
Order, the Commission defined market power alternatively as 'the ability to raise prices
by restricting output' and as 'the ability to raise and maintain price above the competitive
level without driving away so many customers as to make the increase unprofitable.' The
Commission recognized that, in order to assess whether a carrier possesses market power,
one must first define the relevant product and geographic markets.").

4 See, e.g., Special Access Ratesfor Price Cap Local Exchange Carriers, Order and
Notice of Proposed Rulemaking, 20 FCC Rcd 1994, ~ 87 (2005) ("To define the relevant
market, we typically determine not only the relevant product market, but also the relevant
geographic market(s).").

5 See U.S. Department of Justice and Federal Trade Commission, Horizontal Merger
Guidelines (Apr. 2, 1992, rev. Apr. 8, 1997) ("FTC-DOJ Horizontal Merger Guidelines"
or "Guidelines").
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('monopolist') likely would impose at least a 'small but significant6 and nontransitory'

increase in price.,,7 Where there is insufficient information regarding cross-price

elasticity to apply the SSNIP test directly, secondary information may be used to

determine whether purchasers view products as substitutes. Such secondary information

includes a comparison of the prices and characteristics of the services analyzed and a

company's own marketing and advertising materials and strategies regarding its views as

to the substitutability of products.

At the outset, it is important to recognize that the special access category includes

TDM-based, SONET, and packetized (including Ethernet) dedicated transmission

services.8 It is extremely unlikely that the FCC will have the information or resources

necessary to apply the SSNIP test to all of these services in all of their various forms.

There are, however, many other sound means of differentiating product markets within

the special access category.

1. TDM and Oen Services

It is TWTC's experience that, for TDM and OCn services at least, different

capacity services generally constitute different product markets. A customer demanding,

6 The Guidelines suggest that a five percent increase in price would be considered
"significant" in most cases. See id. § 1.11.

7 According the Guidelines, "[a] market is defined as a product or group of products and
a geographic area in which it is produced or sold such that a hypothetical profit
maximizing firm, not subject to price regulation, that was the only present and future
producer or seller of those products in that area likely would impose at least a 'small but
significant and nontransitory' increase in price." Id. § 1.0. This is often referred to as the
"SSNIP" test.

8 As TWTC explained, the FCC has found that TDM, OCn and Ethernet services are all
classified as special access services. See Ex Parte Letter from Thomas Jones, Counsel,
TWTC, to Marlene H. Dortch, Secretary, FCC, WC Dkt. No. 06-125, at 3-4 (filed Oct. 9,
2007) ("TWTC Oct. 9 Letter").
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for example, a 155 Mbps of capacity (an OC-3) is usually not satisfied with a 45 Mbps

DS-3 or a 1.544 Mbps DS-l. Similarly, a customer would not tum to a DS-3 or an OC-3

circuit if the incumbent attempted to impose a SSNIP on DS-l service.

Product markets can also be delineated by the break points at which the customer

will purchase the next level of capacity based on the cost of the service. For example, if a

customer demands 3,6, or even 9 Mbps ofTDM capacity, that customer might not

purchase a DS-3, but rather multiple DS-ls if the cost of multiple DS-ls is lower than the

cost ofa full DS-3.9

Furthermore, because incumbent LECs assess separate charges for TDM loop (i.e,

channel termination) facilities and interoffice transport (i.e., mileage) facilities, the FCC

should treat these two categories as belonging to separate product markets. Capacity

differences and break points for purchasing the next highest capacity increment could be

utilized for mileage product markets just as they could be used for channel termination

product markets.

2. Ethernet Services

Defining product markets for Ethernet services presents more of a challenge

because Ethernet services are offered in highly granular bandwidth increments. While

service providers generally charge different prices for each different increment of

capacity (e.g., different prices for 10 Mbps, 20, Mbps, 50 Mbps circuits, and so on), it is

probably impractical for the FCC to treat each such increment as a separate product

9 For example, Ofcom delineated TDM product markets using these cost break points. It
defined separate markets at 2-8 Mbps, more than 8 Mbps up to an including 45 Mbps,
and more than 45 Mbps up to an including 155 Mbps. See Ofcom Business Market
Connectivity Review § 1.11 (Dec. 8, 2008), available at
http://www.ofcom.org.uklconsult/condocs/bcmr08/bcmr08.pdf ("BCMR").
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market. It will therefore need to aggregate Ethernet capacities into larger product

markets. Some issues to consider in doing so are as follows.

Ethernet customer premises equipment generally supports certain defined levels

of capacity. That is, customers must generally obtain different equipment at the premises

to receive the following three different ranges of capacity: (1) up to 100 Mbps, (2)

between 100 Mbps and 1 Gbps, and (3) above 1 Gbps. If switching customer equipment

makes customers less likely to switch services outside of these ranges (i.e., ifit makes it

unlikely that an increase in price for services in range (2) will cause a customer to switch

to service in range (1)), then the FCC should consider using these ranges as Ethernet

product market categories.

Furthermore, Ofcom examined Ethernet service costs and competitive conditions

at different Ethernet bandwidth levels to define separate Ethernet product markets.

Ofcom determined that equipment costs for Ethernet increased substantially above 1

Gbps. Ofcom determined that this cost differential above I Gbps "suggests that

customers are unlikely to be willing to switch between low and high bandwidth

[Ethernet] circuits in response to a SSNIP above the competitive price to an extent

sufficient to render that SSNIP unprofitable."lo Ofcom also found that market conditions

supported this conclusion. Ofcom therefore found that there were two Ethernet product

markets, one at bandwidths up to and including 1 Gbps and another at bandwidths above

I Gbps. The FCC could take a similar approach in defining Ethernet product markets in

this proceeding.

10 dli.§3.150.
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In all events, it is critical that the FCC not consider TDM-based wholesale special

access services to be substitutes for Ethernet wholesale services. This is because (1)

carriers cannot economically use TDM special access service as a wholesale input to

provide Ethernet service at retail!! and (2) retail customers are increasingly demanding

Ethernet special access service because of its inherent price and feature advantages over

TDM-based special access service.!2 Therefore, an Ethernet customer would be unlikely

to switch to TDM-based service in response to a SSNIP in Ethernet service.

Finally, there does not appear to be any need to differentiate between Ethernet

"loop" facilities and Ethernet "transport" facilities, since it is TWTC's experience that

incumbent LEC Ethernet service prices generally do not include a separate distance

charge for interoffice transport. Ethernet service providers do assess a separate charge

for aggregate ports. The aggregate port charge generally applies where a retail or

wholesale customer purchases multiple Ethernet loop connections. Since aggregate ports

(unlike TDM mileage) are never purchased separately from Ethernet loops, they do not

appear to comprise a separate product market.

11 See Ex Parte Letter from Joshua M. Bobeck, Counsel, Alpheus Communications, L.P.,
to Marlene H. Dortch, Secretary, FCC, WC Dkt. No. 06-125, at 3-5 (filed Oct. 9,2007);
Ex Parte Letter from Thomas Jones, Counsel, TWTC, to Marlene H. Dortch, Secretary,
FCC, WC Dkt. No. 06-125, at 3-4 (filed Aug. 24, 2007); Ex Parte Letter from Aryeh
Friedman, BT Americas Inc., to Marlene H. Dortch, Secretary, FCC, WC Dkt. Nos. 06
125 et al., at 1-2 (filed Oct. 5,2007); Ex Parte Letter from Brad E. Mutschelknaus et al.,
Counsel, NuVox Communications et al., to Marlene H. Dortch, Secretary, FCC, WC Dkt.
Nos. 04-440 et al., at 7 (filed Sept. 19,2007); Ex Parte Letter from Laura H. Carter, Vice
President, Government Affairs, Fed. Regulatory, Sprint Nextel, to Marlene H. Dortch,
Secretary, FCC, WC Dkt. Nos. 06-125 & 06-147, at 7-8 (filed Aug. 30,2007);
Opposition of Time Warner Telecom, Inc. et al., WC Dkt. Nos., 06-125 & 06-147, at 16
20 (filed Aug. 17,2006).

!2 See generally Letter from Thomas Jones, Counsel, TWTC, to Marlene H. Dortch,
Secretary, FCC, GN Dkt. Nos. 09-51 et al., (filed Dec. 22, 2009).
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3. Services Provided via Cable Hybrid Fiber-Coaxial and Fixed
Wireless Facilities

The FCC will need to detennine the extent to which services provided via hybrid

fiber-coaxial ("HFC")-based (e.g., cable modem) networks and wireless broadband

networks are substitutes for special access services. The available evidence indicates that

they are not. The vast majority of special access customers would not switch to cable

modem or wireless broadband service if the incumbent imposed a SSNIP on special

access service. This conclusion is supported by evidence that HFC and wireless networks

are not capable of providing the level of service (e.g., reliability, service guarantees)

demanded by most business customers and delivered by special access services. This is

in large part because of the inherent shortcomings (i.e., shared architecture) ofHFC and

fixed wireless networks which make it difficult, if not impossible, to provide the level of

service delivered by symmetrical wireline special access service. 13 This is not to say that

no business customers view HFC-based and wireless services as substitutes for special

access service. Rather, the relevant inquiry for defining product markets is whether a

sufficient number of business customers would shift to HFC-based or wireless services to

prevent incumbents from imposing a SSNIP on symmetrical wireline special access

service. All of the evidence indicates a sufficient number of customers would not shift to

these intennodal alternatives.

In addition, as the FCC recognized in the TRRO, substantial and persistent price

differentials between business-class cable modem service and DSx special access service

13 See, e.g., tw telecom Workshop Response, WC Dkt. Nos. 09-51 et al., at 4-10 (filed
Sept. 15,2009) (summarizing the broadband workshop panelists' discussion of the
shortcomings of shared network architectures).
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demonstrate that these services occupy separate product markets. 14 If cable modem and

DSx services were viewed as substitutes for the majority of customers, providers ofDSx

service could not maintain substantially higher prices and retain their customer base. A

substantial price gap between even DOCSIS 3.0 "business class" cable modem and DSx

service persists today, indicating an absence of substitutability. For example, Covad's

6/6 Mbps symmetrical bonded DS-1 service is sold for over ten times more than

Cablevisions' 101115 Mbps DOCSIS 3.0 service. ls Cablevision's lesser service attributes

likely make its service unattractive for the vast majority of customers currently receiving

special access service; despite the bandwidth advantage provided by Cablevision's

service, it is only a "best effort" service whereas Covad provides robust service and

bandwidth guarantees demanded by most business customers. 16 For the forgoing reasons,

it appears that HFC and DSx services occupy separate product markets.

4. Different Product Markets for Different Purposes

In addition to the substitutability analysis, the FCC must also assess the extent to

which it needs to modify product markets to fit the analytical framework it utilizes. For

example, it would make sense for the FCC to determine the special access services that

14 Unbundled Access to Network Elements; Review ofthe Section 251 Unbundling
Obligations ofIncumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd
2533 n.119 (2005) ("TRRO") ("Ifbusiness class cable modem services really were
comparable to DS 1 level services, businesses would not be willing to pay 5 times as
much for a DS1 as they do for a business cable modem connection.") (citing ALTS Reply
Comments at 33).

15 Compare http://www.covad.comlweb/services/intemetlbusiness_t1.html (selling its 6/6
service for service for $1259 on a three year contract), with
http://www.optimumbusiness.comlpricinglool.jsp (selling its 101115 service "starting at"
$79.95 per month).

16 S 'dee 1 •
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do not generate sufficient revenue to enable competitors to deploy their own loop

facilities. That is, there is likely a capacity level for TDM loops (e.g., some number of

DS-l circuits) and for Ethernet (e.g., 10 Mbps and below) that do not generate sufficient

revenue for competitors to deploy their own facilities. All such services could be treated

as belonging to the same product market for purposes of the FCC's analysis, even if

customers do not perceive each of the services within this grouping to be substitutes.

In addition, for purposes of some parts of the analysis, it is appropriate for the

FCC to examine the extent to which competitors have or could deploy their own loop

facilities in certain geographic areas. For these purposes, the loop facilities themselves,

rather than the services provided via the loop facilities, would be considered the relevant

product market.

B. Geographic Markets.

Under the Guidelines, geographic markets are defined as the area in which

purchasers could tum to alternative suppliers in response to a SSNIP. 17 Applying the

Guidelines' geographic market standard to the special access market yields the

conclusion that each point-to-point connection is a separate geographic market. Indeed,

the FCC has repeatedly found that the relevant geographic markets for both channel

terminations and interoffice transport are the point-to-point connections. That is because

17Guidelines § 1.21 ("[T]he Agency will delineate the geographic market to be a region
such that a hypothetical monopolist that was the only present or future producer of the
relevant product at locations in that region would profitably impose at least a 'small but
significant and nontransitory' increase in price, holding constant the terms of sale for all
products produced elsewhere.").
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customers demand channel terminations and transport at particular locations and cannot

move to obtain service at a different location. 18

Nevertheless, an analytical approach that adheres too rigorously to the Guidelines

would yield geographic markets that are too numerous to be useful for at least some

aspects of a national analysis ofthe special access market. 19 Where necessary, the FCC

will need to identify the appropriate level of aggregation of individual point-to-point

routes for each step of its analysis. It therefore does not appear to make sense to adopt a

single, rigid definition of geographic and product markets for purposes of this

proceeding.

18 See ofAT&TInc. and BellSouth Corporation Application for Transfer ofControl,
Memorandum Opinion and Order, 22 FCC Rcd 5662, ~ 31 (2007) ("AT&T/BellSouth
Merger Order") ("Consistent with Commission precedent and the record before us, we
conclude that the relevant geographic market for wholesale special access services is a
particular customer's location, since it would be prohibitively expensive for an enterprise
customer to move its office location in order to avoid a 'small but significant and
nontransitory' increase in the price of special access service."); TRRO ~ 78 ("First, we
define the relevant markets for transport as routes connecting two points.").

19 The FCC has in many instances altered its application of the FTC/DOJ market
definition analysis to address concerns regarding administrability. AT&T/BellSouth
Merger Order ~ 31 ("In order to simplify its analysis, however, the Commission has
traditionally aggregated or grouped customers facing similar competitive choices, and we
will do so in our discussion below to the extent appropriate."); LEC Classification Order
~ 5 ("We define the relevant geographic market for interstate, domestic, long distance
services as all possible routes that allow for a connection from one particular location to
another particular location (i.e., a point-to-point market)."). At the same time, the
Commission has recognized that "assessing market power in each individual point-to
point market would be administratively impractical and inefficient." Id. ~ 66.
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C. Important Factors to Consider in Analyzing the Special Access
Market.

There are several important factors that the FCC must account for in its

assessment of incumbent LEC market power. Those factors are discussed below.

1. Issues Associated with Assessing Competition in the
Deployment of Loop Facilities by Competitors

a. Actual Competition

If the FCC is going to examine the extent of competitor loop deployment, it must

examine the number ofbuildings actually served by competitors' last mile facilities.

Assuming that HFC and fixed wireless are excluded from the relevant product markets as

explained above, only competitor-deployed fiber facilities are relevant to measuring

incumbent LEC market power over special access facilities. Because competitors can

offer the full range of services over their fiber facilities, an accurate picture of

competitive fiber deployment will illustrate where there is actual competition in all of the

relevant special access service markets (e.g., DSl, DS3, GCn, Ethernet capacity levels).

As the NCP Coalition has proposed, the FCC can determine actual loop deployment by

collecting from competitors each address actually served by competitors' loops.

b. Problems Associated with Inferences and Assessments of
Potential Competition in the Provision of Loops

In addition to collecting information as to the buildings to which competitors have

actually deployed loop facilities, the FCC must also determine what type of information

to collect regarding the extent to which competitors could deploy loops to a new

customer location. This is an extremely difficult issue. The incumbent LECs have long

argued that a competitor's ability to deploy a loop facility in one location, location A,

justifies the inference that the same or other competitors in different markets can deploy
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loops to locations that appear to be similarly situated to location A. But the ability of

competitors to deploy fiber to a particular location depends on the operational and

economic barriers at that particular location. The many relevant economic and

operational barriers which vary substantially by location or aggregated geographic area

make it very difficult to establish a single proxy test to determine the circumstances in

which competitors could deploy loop facilities in the future.

The relevant barriers to loop deployment include problems associated with

obtaining timely and cost-effective access to multi-tenant buildings, access to poles, ducts

and conduit, a particular customer's tolerance for delay during loop deployment, distance

from a carrier's transport network, and labor costs. Moreover, as the FCC has recognized

in the National Broadband Plan proceeding, the costs of deployment can vary

substantially from city to city, depending on government regulation and the local

terrain?O These factors can even result in differences in competitors' ability to deploy

loops within the same municipality or even the same city block. For all ofthese reasons,

it is very difficult to infer that a competitor's ability to deploy loop facilities from its

existing transport network to customer location A signifies that the competitor could also

deploy loop facilities from the same transport network to customer location B, even if

customer location B seems to be similar to customer location A in many respects. Thus,

while it is appropriate, as discussed below, to use the proximity of competitors' transport

networks to commercial buildings to identify areas in which competition might be

significant, a finding of effective competition must be based on other factors that measure

the actual effect of competitors' presence in the market on the incumbent LEC's conduct.

20 FCC, September Commission Meeting at 41-51 (Sept. 29, 2009), available at
http://hraunfoss.fcc.gov/edocs public/attachmatch/DOC-293742Al.pdf.
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Furthennore, the FCC should not rely on competitors' deployment of transport

networks in one geographic area as the basis for an assumption that competitors have or

will deploy transport networks in another geographic area. Service providers' decisions

as to whether to deploy a transport network in a particular area are influenced by a

number of factors, some of which are specific to the particular history or customer base

of the service provider. For example, one might expect TWTC's transport network to be

far more extensive in Chicago, one of the largest cities in the country, than in, say, Austin

Texas. In fact, because of a number of factors that have affected its network investment

decisions over the years, TWTC has deployed a more extensive transport network (and

deployed fiber loops to more buildings) in Austin than in Chicago.

Nor is it safe for the FCC to make assumptions regarding the locations of cable

company transport networks. Cable company fiber transport networks may only pass

near a small portion of the commercial locations in a market and the scope of their

networks vary from market to market. For example, a cable company's franchise in one

city may cover a substantial portion of a downtown area where commercial buildings are

intennixed with residential apartment buildings while the same cable company's

franchise in another city may cover a very small portion of a downtown area where there

are very few residential buildings. Thus, any examination of the location of transport

networks must, wherever possible, be based on the actual location of such networks.

The FCC must also be careful to adopt an appropriate methodology for

identifying the precise location of transport networks that competitors have in fact

deployed. The FCC should do so by focusing pragmatically on the infonnation in

competitors' possession. For example, it may be that competitive carriers keep records
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regarding the location of their transport networks but not the location of specific splice

points on the networks (from which loops are deployed). If so, the FCC should utilize

information regarding the location of transport networks rather than the location of splice

points in its analytical framework.

Moreover, the FCC should only consider the transport networks of competitors

that actually provide services that are substitutes for special access via their own loop

facilities. There are many companies that do not use their fiber networks in this manner.

For example, some cable companies focus almost exclusively on providing mass market

services, with little or no interest in providing services that are substitutes for incumbent

LEC special access services. In fact, in the 6-MSA Order, the FCC recognized that cable

companies other than Cox were not particularly aggressive in marketing to business

customers in the six markets at issue, and their footprints were located in residential

areas?1 It would therefore have been appropriate to exclude from the special access

analysis the transport networks of the cable companies discussed in the 6-MSA Order

other than Cox. In addition, the presence of a fiber network owned by a competitor that

relies in almost every case on loops leased from the incumbent LEC should also be

excluded from the analysis. This is because a competitor that relies on the incumbent's

own loop facilities cannot effectively discipline the incumbent's conduct in the market

for those very same loop facilities.

21 Petitions ofthe Verizon Telephone Companiesfor Forbearance Pursuant to 47 Us.c.
§ 160(c) in the Boston, New York, Philadelphia, Pittsburgh, Providence and Virginia
Beach Metropolitan Statistical Areas, Memorandum Opinion and Order, 22 FCC Rcd
21293, n.116 (2007) ("Most of the cable operators state that their networks are primarily
in residential areas and their provision of services to enterprise customers are still in the
initial stages.").
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Competitors like TWTC that do deploy loops on a significant scale have, over

time, developed guidelines for the revenue that they must earn at a particular location in

order to justify the deployment ofloop facilities. These "build/buy" guidelines are just

that, guidelines, but they can be useful tools in the analysis of the market where they are

accompanied by an analysis of actual market conditions to check the reliability of the

build/buyanalysis. For example, as discussed below, the FCC can use competitors'

build/buy information to identify product markets that are likely unsuitable for

competitive supply in any geographic areas in the country. That information can then be

checked against actual market conditions (e.g., incumbent LEC and competitors' market

share) in appropriate areas (discussed below) to confirm that the incumbent LECs do in

fact possess substantial and persisting market power in the product markets in question.

2. Issues Associated with Assessing Competition in the Provision
of Transport Facilities by Competitors

As explained above, incumbent LECs charge separately for mileage in the

provision of certain types of special access service, such as TDM-based DS-l and DS-3

service. It is therefore necessary that the FCC assess the level of competition in the

market for these interoffice transport services separately from other special access

services. That is, the incumbent LECs' provision of separately priced mileage service

should be assessed separately from (1) stand-alone channel termination services that

consist of connections between the incumbent LEC central office and the end user

location, and (2) services in which the incumbent LECs charge a single price for the loop

and interoffice transport components of the service (such as Ethernet).
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a. Actual Competition

Assessing the significance of competitors' deployment oflocal transport facilities

to the incumbents' market power in the provision of special access mileage services

raises several difficult issues. An incumbent LEC special access mileage service consists

of the transmission of traffic between two specific incumbent LEC central offices.

Where a customer can purchase the desired transport service from a non-incumbent LEC

between the same two incumbent LEC central offices (i.e., from a competitor that has

collocated fiber facilities in the central offices located on each end ofthe transmission

service), it is clear that the incumbent LEC faces actual competition on the route in

question. But the incumbent LEC may also face some competition on the route where

competitors can self deploy transport facilities and substitute those facilities for

incumbent LEC mileage services. Unfortunately, it is difficult to determine exactly how

much competitive pressure such self-deployment places on incumbent LEC mileage

charges.

For example, assume that a competitor has deployed fiber transport in two

incumbent LEC wire centers but that the competitor has not collocated its transport

facilities in the incumbent LEC central offices in the two wire centers. Even if the

competitor with these facilities sells transport services between the two wire centers to

wholesale customers, it is not clear that wholesale customers will find such transport

useful. This is because a purchaser of such transport likely also needs to obtain access to

particular end user locations served by the two central offices within the wire center

areas. If the competitor's network does not reach the end user locations in question, it is

not clear why the competitor's interoffice transport would be useful to the company that

demands the transport service. In contrast, the incumbent LEC's mileage service would
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reach exactly the locations desired by the purchaser, since it connects directly to the

incumbent LEC's loops, which would of course connect to the end user locations of

interest to the purchaser. Thus, the presence of a competitive provider of transport may

not place much competitive pressure on the incumbent LEC's mileage prices unless the

competitor has collocated its transport facilities in incumbent LEC central offices on both

ends ofthe transport route desired by a customer.

It follows that the FCC can only reliably determine that an incumbent LEC faces

actual competition in the provision of mileage between two central offices if a

competitive provider of transport services offers the relevant service between the two

central offices in question. The FCC should consider whether it is possible to gather

information regarding the interoffice transport routes on which such competition exists.

b. Problems Associated with Inferences and Assessments of
Potential Competition in the Provision of Transport
Services.

As indicated above, it is difficult to draw accurate inferences as to the level of

transport network deployment. The fact that a competitor can justify deployment of

transport between two wire centers does not necessarily indicate that the competitor can

deploy transport on a similar route in a different geographic area. Again, differences in

the costs and delays associated with access to poles, ducts, conduits, differences in labor

costs, differences in traffic volumes between different routes, and so on can make

transport deployment feasible on one route but not a second route that might seem to be

similarly situated. Indeed, it is difficult to have much confidence in the reliability of any

particular method for using potential deployment of competitive transport as a means of

determining the level of competition an incumbent LEC faces in the provision of mileage

services. The FCC should therefore focus on actual competition in its assessment of the
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extent to which incumbent LECs face competition in the provision of special access

mileage services.

3. Other Information Relevant to an Assessment of Incumbent
LEe Market Power

In addition to the location of competitors' loop and transport facilities, there are

several other categories of information that the FCC will need to examine in order to

assess accurately the incumbent LECs' market power in the provision of special access.

An examination ofthe incumbent LECs' special access rates will enable the FCC to

determine whether incumbent LECs are exercising market power. For example, the FCC

should compare incumbent LEC special access rates for DS1 and DS3 channel

terminations and mileage with prices for unbundled network element loops and

interoffice transport facilities in the same locations and of the same capacity. This

comparison will provide the FCC with a comprehensive view of the extent to which

incumbent LECs overprice their DS1 and DS3 special access services. Information

regarding incumbent LEC market share will further reinforce the profit margin analysis.

Moreover, information regarding the terms and conditions that incumbents

impose on purchasers pursuant to volume and term "discount" commitments adds further

insight as to the extent of incumbent LEC market power. For example, the FCC should

examine closely conditions on the availability of discounts that do not reduce the

incumbent LEC's costs in providing the special access service. These categories of

information are described in the NCP data request and in the NCP comments filed in this

proceeding.

In addition to the information described in the NCP filings, the FCC should also

gather certain information needed to assess incumbent LECs' market power in the
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provision of Ethernet services. Assessing Ethernet service raises several special

problems. To begin with, because the incumbents are not required to offer Ethernet

facilities as unbundled network elements, there are no cost-based incumbent LEC

Ethernet prices with which to compare special access Ethernet prices. In fact, because

the FCC (incorrectly) detariffed Ethernet services, there are not even standard tariffed

Ethernet prices available to the Commission. Furthermore, as TWTC has explained,

incumbent LECs have been reluctant to offer Ethernet service aggressively, because

doing so would cannibalize their legacy TDM, ATM, and Frame Relay services.22 As a

result, the incumbent LECs have a large but, by comparison with TDM services,

relatively modest, market share in the provision Ethernet service (notably, however, that

market share is quickly growing). It follows that the information that will assist the FCC

in determining the extent of incumbent LEC market power in the provision ofTDM

special access services will not assist the FCC in making a similar assessment of the

incumbent LECs' provision of Ethernet special access service.

Nevertheless, the underlying source ofthe incumbent LECs' market power, i.e.,

their control over the physical connections to end users, is just as relevant to the provision

of Ethernet special access service as it is to other special access services. In order to

assess the extent of the incumbent LECs' market power in the provision of Ethernet

service, the Commission should collect and analyze information regarding the

reasonableness of incumbent LEC prices. For example, a comparison of incumbent LEC

wholesale Ethernet prices with competitors' retail prices and incumbent LEC discounted

22 See TWTC Oct. 9 Letter, at 5-6.
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retail prices charged in the same geographic area would provide a helpful indication of

the extent to which incumbents overprice their wholesale Ethernet services.

D. Specific Proposal for Analyzing Incumbent LEC Market Power in the
Provision of Special Access.

Any analytical framework for assessing the extent to which incumbent LECs are

subject to effective competition in the provision of special access service should, to the

extent possible, include an assessment of the extent to which competitors have deployed

and could deploy their own transmission facilities in a particular area, differences

between incumbent LEC prices and measures of incumbent LEC costs, incumbent LEC

market share, and incumbent LEC exclusionary conduct. But in order to make this

analysis administratively manageable, the FCC must differentiate product and geographic

markets in which it is clear that effective competition could not exist from those in which

effective competition might exist. The Commission can then limit its detailed analysis of

market conditions to those markets in which effective competition might exist.

1. Identification of Product Markets for which Competitive
Conditions are Consistent on a Nationwide Basis

In the provision of dedicated transmission services purchased by business

customers, there is a general correlation between bandwidth and price. Relatively low

bandwidth services (e.g., DS-1 circuits or Ethernet circuits at or below 10 Mbps) yield

relatively low prices and relatively high bandwidth services yield relatively high prices.

Many lower bandwidth dedicated transmission services yield insufficient revenues to

enable loop deployment by a competitor. Competitors therefore rarely offer these

services via their own loop facilities. Instead, competitors usually provide such services

via loop facilities leased from an incumbent LEC. Where this is the case, the competitor
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cannot subject the incumbent to effective competition in the provision of the special

access service.

It seems likely that some services meet these criteria throughout the U.S. For

example, it seems unlikely that any competitor in any geographic area has deployed or

could deploy loop facilities for the purpose of providing one, two or three DS-1 s or

Ethernet service at or below 10 Mbps even to locations that are close to a splice point. If

this is so, the FCC should apply effective rate regulation to these services throughout the

country.

As BT suggests in its comments in this proceeding, the FCC should establish a

means of identifying services that are unsuitable for competitive supply throughout the

U.S. There are likely several different ways in which the FCC could do this. For

example, the FCC could ask competitive carriers what is the lowest level of capacity

(TDM or Ethernet) at which they would build to a location if a hypothetical loop length

were extremely short, for example 100 feet from the competitor's transport network. If

all or the vast majority of competitors state that they would not deploy loops of such

length unless a customer demands x capacity of demand or more, then all services below

x capacity of demand would be unsuitable for competitive supply. This is not to say that

there would never be instances where it is economically rational to provide such low

capacity services on competitor-owned loops (e.g., where a building is connected to a

pre-existing fiber transport ring), but such outlier situations are unlikely to be numerous

enough to constrain incumbent LEC market power.

The FCC probably cannot rely on competitors' build/buy analysis alone. The

FCC would likely need to test the reliability of competitors' assessment of the minimum
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capacity required for loop deployment by assessing actual market conditions, at least to

some extent. Again, there are many ways in which the FCC could do so. For example,

the FCC could examine competitor on-net market share for services that deliver capacity

below the level identified as suitable for competitor loop deployment in certain

geographic areas where one would expect competition to be the greatest (e.g., the central

core of New York, Chicago or Los Angeles). If incumbent LECs own a very large

percentage of the loops used to provide the service below the relevant capacity in these

geographic areas, this would confirm that there is little or no competition in the provision

of those services anywhere in the U.S. for that service.

2. Identifying Aggregated Geographic Markets that Might be
Subject to Effective Competition

For those special access services that are not deemed subject to incumbent LEC

market power on a nationwide basis, the FCC should consider designing a means of

identifying geographic areas in which these products might be subject to effective

competition. As BT has suggested, the FCC could do so by applying a "competitive

screen," which would identify geographic areas where the level of competitive entry is

sufficiently high to warrant a closer examination of whether the incumbent continues to

possess market power in particular product markets. Services provided in areas that do

not meet the requirements of the competitive screen would be classified as not subject to

effective competition and would therefore be subject to rate regulation.

The competitive screen should seek to identify locations in which it is possible

that three service providers, i.e., the incumbent LEC and two non-incumbent LECs,

compete in the relevant market. The Commission should deem the presence of one non-

incumbent LEC competitor insufficient to discipline incumbent LEC prices. As TWTC
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has explained elsewhere, the presence of a single competitor is simply insufficient in

most markets to yield competitive prices.23 Moreover, this conclusion is especially likely

to hold in the special access market because, among other reasons, the very large entry

barriers (e.g., huge sunk costs) make it unlikely that high prices will cause entry by a

third competitor. Not surprisingly, Ofcom assumed that at least three competitors were

necessary in order to yield competitive outcomes in the local business market.24

Thus, the FCC should consider how it might identify and "screen out" areas in

which at least two non-incumbent LECs are not present. One possible approach is that

the FCC could first determine the location oflocal transport networks actually used to

deploy loop facilities to commercial buildings. If the FCC adopts this approach, it should

design a mechanism for determining whether particular transport networks are actually

used as a base to deploy loops to customer locations. To do so, the FCC should consider

including in its screen only those transport networks (1) from which carriers have

deployed a minimum number of special access-equivalent loops within a certain past time

period (e.g., 18 months) in the area served by the transport network; or (2) that are owned

by carriers that have provided a specified percentage of high-capacity circuits (e.g., those

with at least two DS3s or 50 Mbps Ethernet) on-net in the area served by the transport

network.

23 See Declaration ofDr. Stanley M. Besen, at 2, attached to Letter from Andrew D.
Lipman, Counsel, TDS Metrocom, LLC et al. & Thomas Jones, Counsel, Cbeyond, Inc.
et al., to Marlene H. Dortch, Secretary, FCC, WC Dkt. Nos. 08-24 & 08-49 (filed Apr.
23,2009).

24 See BCMR § 6.45; Ofcom Business Market Connectivity Review § 6.38 (Jan. 17,
2008), available at http://www.ofcom.org.uk/consult/condocs/bcmr/bcmr ptl.pdf.
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If the FCC takes this approach, it would need to identify those commercial

buildings in the urban areas with two or more qualifying transport networks that are

likely to demand special access services. This could be accomplished in many ways.

Some possible approaches include limiting the FCC's analysis to buildings (1) with at

least a defined level of special access demand (e.g., locations demanding 2 DSls of

capacity or more); or (2) demanding a capacity of service above which the FCC made a

finding of incumbent LEC national market power in the previous section. Information

regarding demand and employees per building is generally available from third party

sources such as GeoResults and is commonly used by carriers to determine where they

should focus their market entry.

The FCC could then determine the number of potential competitive choices

available in commercial buildings likely to demand special access services. To do so, the

FCC could, as BT suggests, identify the typical length of a loop facility deployed by

competitors, measured by the distance between the competitor's transport network and

the commercial building. Again, this could be done any number of ways. For example,

the FCC could request that competitors (I) supply their average loop length regardless of

capacity (either in that urbanized area/MSA or nationally); or (2) provide the maximum

loop length assumed in their build/buy analysis models.

Next, the FCC could select a geographic unit in which to assess the proximity of

commercial buildings to competitors' transport networks. The smaller the unit, the more

likely it is that competitive conditions within the geographic unit will be homogenous.

Smaller units are therefore more likely to yield more accurate results. Two reasonable

possibilities for geographic units are incumbent LEC wire centers and zip code areas.
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The FCC would need to determine whether it is easier to map the location of competitors'

networks and customer locations in zip codes or wire centers (or indeed some other unit).

These areas are large enough to minimize concerns regarding adminstrability and small

enough so that it is likely that competitive conditions will be relatively uniform

throughout.

Finally, the FCC would determine if the wire center/zip code passes the

competitive screen. As BT explains, the FCC would examine each commercial building

within the wire center/zip code and determine how many different carriers' transport

networks are within the designated loop build length of the building. If, on average, each

building in the zip code/wire center has two or more non-incumbent LEC options within

the designated loop build length, then that zip code/wire center would pass the initial

screen.

For example, assume a zip code/wire center has 10 commercial buildings (defined

by capacity demand) and the loop length selected is 1000 feet. In that zip code/wire

center, five of the commercial buildings are found to be within 1000 feet of the transport

networks of four non-incumbent LEC networks and five of the commercial buildings are

found to be within 1000 feet of the transport networks of one non-incumbent LEC

network. On average, each building can access 2.5 non-incumbent LEC networks. In

this case, the zip code/wire center would pass the competitive screen.

3. Granular Analysis of Competition Within Zip CodeslWire
Centers that Meet the Competitive Screen

In those geographic markets that meet the requirements of the competitive screen,

the FCC would closely examine competitive conditions by product market to determine

whether the incumbent LEC is subject to effective competition. Where areas that meet
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the competitive screen are contiguous and conditions appear to be similar across the area,

the FCC should aggregate the zip codes/wire centers and analyze them together as a

single unit. Special access services that are subject to the national finding of no effective

competition would not be examined. Special access services that deliver capacity levels

in excess of services subject to the national finding of no effective competition would be

examined. For purposes of this analysis, and as explained above in Section II, TDM and

Ethernet services occupy separate markets. In tum, separate TDM and Ethernet capacity

levels constitute separate product markets and should be analyzed separately. TDM

channel terminations would be analyzed separately from TDM interoffice mileage. There

would be no need to analyze Ethernet loops separately from Ethernet transport, although

the FCC would need to assess Ethernet aggregate port charges in connection with

Ethernet loop facilities.

The FCC has many options for evaluating incumbent LEC market power over

each relevant product market within each area which passed the initial screen.

• Persistently high margins over time are a sign of market power. For
TDM-based services, the FCC could examine the extent to which
incumbent LECs' prices exceed UNE prices in the relevant area. For
Ethernet services, the FCC could examine the extent to which incumbent
LEC Ethernet prices exceed competitor prices for the same service.

• Persistently high levels ofmarket share are evidence of the presence of
market power. For example, where the incumbent LEC owns the vast
majority ofloop connections in an area, this is evidence that the
incumbent LEC possesses market power in the provision of special access
services in that area.

• Where an incumbent LEC sets its wholesale prices above competitor retail
prices, incumbent LECs appear to be exercising their market power by
raising rivals' costs and setting their prices are set above competitive
levels. If this is the case, this conduct would support the conclusion that
incumbent LECs have market power in the product market in question.
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• If the incumbent LEC offers the same or similar prices throughout a
geographic area, the incumbent likely believes that it faces uniform
competitive pressure throughout the area. Therefore, if an incumbent
LEC's price for a service is the same (1) inside an area that meets the
competitive screen and (2) in nearby areas that do not meet the
competitive screen, this suggests that competitive pressures within the
screen are not sufficient to restrain the incumbent LECs' market power for
that service.

• To the extent the incumbent can provide the service in question over its
existing (e.g., copper) infrastructure, the incumbent has significant
advantages in scale and scope as compared to competitors For example,
incumbents can provide DS-I, low-bandwidth Ethernet and some if not all
of their DS-3 services over existing copper infrastructure. By contrast,
competitors must spend tens of thousands of dollars deploying fiber every
time they want to provide anyon-net service to a new location.

• If the incumbent LEC imposes conditions on the availability of so-called
"discounts" that do not lower the incumbent's costs ofproviding the
service and if such conditions have the effect of "locking up" the market
for the special access service in question, the FCC can safely conclude that
the incumbent LEC is using its market power to engage in exclusionary
conduct.

The Commission could use any of these mechanisms by themselves or in

combination to determine whether the incumbent LEC possesses market power in the

provision of a particular category of special access service in an area that meets the

competitive screen.
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IV. CONCLUSION

The Commission should adopt the forgoing analytical framework to regulate

incumbent LEC special access services.

Respectfully submitted,
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