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Preserving an Open Internet

Summary of Verizon’s Comments on the FCC’s Net Neutrality
Notice of Proposed Rulemaking

On January 14, 2010, Verizon filed comments with the FCC detailing
our commitment to preserving an open Internet. Our comments are
in response to the FCC's recent Net Neutrality Notice of Proposed
Rulemaking. This document is a summary of those comments.

Verizon looks forward to working with policymakers and other
stakeholders in developing broadband policies that will ensure broadband
availability to all Americans, encourage the widespread adoption of
broadband services, and empower consumers to make their own choices.

For a downloadable PDF file of this document:
http://responsibility.verizon.com/email/pdf/open_internet_nprm_summary.pdf




Introduction and Summary

The Internet is one of the most re-
markable success stories in American
history. In less than two decades it has
become a ubiquitous presence in our
daily lives and a key driver of the Unit-
ed States economy. Everyone agrees
the Internet should be open, driven by
informed consumer choice, and exist
in an environment that allows innova-
tion and investment to continue to
flourish. We believe this Internet exists
today — in the absence of regulation.

The public Internet is open, giving
consumers the ability to access what-
ever lawful content and applications
they want — a result they clearly de-
mand and that broadband access pro-
viders must satisfy to avoid the loss
of customers (and revenues needed
partially to recover the immense costs
of network investment) to competi-
tors. The Internet and broadband ac-
cess services remain in their nascent
stages and continue to evolve rapidly
in response to new and changing
consumer demands. Innovation and
investment are thriving in all parts of
the Internet ecosystem, from applica-
tions and content to networks to de-
vices. Further, competition is only in-
creasing as distinctions among these
categories rapidly erode and lose their
meaning, and massive investments by
broadband access providers lead to
still further cross-platform competi-
tion among telephone companies,
cable companies, wireless providers,
and others. In this environment, the
Commission identifies no problem
that needs to be addressed by the
proposed rules or any other justifica-
tion for regulatory intervention.

Lacking any factual justification for

its proposed rules, the Commission is
instead left to speculate about alleged
economic incentives broadband ac-
cess providers might have to engage
in conduct harmful to consumers. But,
as Nobel laureate Gary Becker and
former chief economists from both
the FCC and the Department of Justice
explain in declarations accompanying
Verizon's filing, the Commission has

it backward. Competitive pressures
and the need to attract and keep
customers to generate revenues to
finance continued investment mean
that broadband access providers have
strong incentives to satisfy consumer
demands, including for public Internet
services that provide access to lawful
content and applications. The Com-
mission’s hypothesized, theoretical
concerns provide no economic ratio-
nale for the proposed regulations and
simply do not apply in this context. In
any event, other players throughout
the ecosystem have the same hypoth-
esized incentives and abilities to take
anticompetitive action and to harm
consumers, from those who have
their own extensive networks such

as Google and Akamai, to application
providers who could favor their own
preferred content or otherwise limit
consumer choices such as Google,
Yahoo!, Apple, Microsoft and many
others. The Commission cannot justify
singling out particular participants in
the Internet ecosystem for onerous
restrictions, while leaving others simi-
larly situated free of such restraints.

Rather than trying to solve a non-exis-
tent problem or locking in place par-

The entire broadband
ecosystem is
characterized

by competition,
investment, and
innovation and is
serving consumers
well.



An increased focus

on transparency will
promote the adoption
of best practices and
industry guidelines
that will help ensure
that consumers are

in a position to make

well-informed choices.

ticular approaches to Internet services
or network management, the Commis-
sion should focus on continuing the
Internet’s success for future genera-
tions of Internet users. That requires an
environment in which providers in all
parts of the Internet ecosystem contin-
ue to have the incentives to invest and
innovate. The Commission can best
achieve this goal by moving toward a
framework focused on informed con-
sumer choice, including the transpar-
ency needed to provide consumers
with meaningful information. And this
framework — or any other rules the
Commission adopts here — should ap-
ply equally to all providers who partici-
pate in the Internet ecosystem.

Prescriptive and arbitrary rules like
those proposed here, on the other
hand, necessarily will have unintended
consequences that will affirmatively
harm consumer welfare by discourag-
ing innovation and investment and
limiting consumer choices. Indeed, im-
posing any rules in this area will have
harmful effects:

1. Any rules will be inevitably vague
and ambiguous — increasingly so
as technologies and markets rapidly
change. The result will be uncertain-
ty and regulatory risk that will deter
investment and innovation.

2. Any rules such as those proposed
here that impose restrictions only
on particular competitors (or classes
of competitors) will limit rather than
promote competition.

3. Any rules — even general ones —
will unavoidably result in regulatory
creep and produce a massive infra-
structure of arcane rules and proce-
dures that flash freeze innovation

and impose substantial costs that
act as a tax on the consumers who
ultimately must bear those costs.

While all these problems will arise as a
result of any rules in this area, the par-
ticular rules the Commission proposes
raise their own problems:

Wireless Broadband: As noted, the
Commission fails to identify any ex-
ample of any problem in the provision
of wireless broadband Internet access
services that could justify application of
the proposed rules to wireless network
providers. Even the four wireline broad-
band principles were not designed to
apply in the unique context of wire-
less services, and neither they nor the
proposed expansions of the principles
can rationally be extended to the wire-
less context. First, as the Commission
has repeatedly found, wireless services
are highly competitive, with ongo-

ing investment and innovation that
have brought tremendous consumer
benefits, and the wireless industry has
moved decisively to promote openness
in response to consumer demand and
technological advancements that al-
low it to do so. Second, wireless services
face unique technological and opera-
tional constraints, such as having to
deal with variable demand at cell sites
given the changing volume and mix

of subscribers resulting from mobility
and the capacity constraints imposed
by spectrum. Third, wireless broad-
band services are still in their infancy,
and carriers are now making massive
investments to begin deploying fourth-
generation (“4G") technologies that will
provide far greater speeds and produce
the long sought after ubiquitous third
(indeed, fourth, fifth and sixth) broad-
band pipe into the home.




Non-Discrimination and Pricing:
The proposal to impose a

broad non-discrimination rule

— including the prohibition on

any charge for various services

that might be offered to con-

tent or application providers —
would, for the first time, interject
archaic common carriage con-

cepts into the Internet where they
have no relevance. Indeed, the
standard proposed here is even

more restrictive than traditional
common carriage rules and would
sweep so broadly that it would go

well beyond proscribing actions that
harm competition and therefore injure
consumers. First, it is virtually impos-
sible to conceive of what such a rule
even means or how it could be applied
in the Internet context, where “discrim-
ination” is not unusual. Different traffic
has long been treated differently, and
pricing models run the gamut from
the number of eyeballs attracted to a
site to percentage of revenues or other
success-based formulas, and from flat
rate to usage sensitive arrangements.
Second, the nondiscrimination rule,
and the proposed extreme interpreta-
tion of that rule that would prohibit
any charge for various services that
network providers might offer to appli-
cation or content providers, could ren-
der illegal many popular services that
consumers and application providers
benefit from today, as well as prohibit
the introduction of new ones. For ex-
ample, a literal application of that rule
could render application stores illegal.
Third, the uncertainties and other
harms resulting from the rule would
only multiply as more and more ser-
vices integrate components from the
Internet.

Managed or Specialized Services:
Expanding the wireline broadband
principles by applying any rules for
the first time to so-called “managed”
or “specialized” services also would

be especially harmful. First, the abil-
ity to offer such services — and the
revenues they generate — is critical

to the business case for making the
ongoing investments to deploy broad-
band more broadly and for increasing
capacity and adding new capabilities
where it has been deployed. Second,
as noted above, the dividing line be-
tween Internet access and “managed”
or “specialized” services is becoming
increasingly blurred as more and more
services, including services that are
provided as private network offerings,
integrate content or features from the
Internet. Third, there is no reason to go
down this road. Rather than attempt to
define a fixed category of permissible
services, the Commission should make
clear that any provider of a traditional
Internet access service that allows
consumers to go where they want and
access what they want on the public
Internet is free to also offer customers
any additional options it chooses.

e DROID smartphone
combines cutting-edge
hardware from Motorola
and Google’s Android
2.0 operating system.



Constant Innovation:
Verizon Wireless
recently announced
the January 25
availability of the
Palm Pre Plus and
Palm Pixi Plus,
bringing the Palm
webOS experience to
its customers.

Network Management: Likewise,
adopting any rules with respect to
network management, even a rule
that generally permits reasonable net-
work management, would undermine
the ability of providers to engage in
practices needed to serve and protect
consumers. First, it is now widely ac-
cepted that such practices are critical
to maintaining a
well-functioning
Internet —
among other
things, they are
necessary to
deal with net-
work conges-
tion, optimize
service quality,
and respond to
security threats
of all types, from viruses and spam to
denial-of-service attacks and botnets.
Second, there is no way to “grow”
out of the need for effective network
management practices by increasing
capacity — for example, providers will
need to deal with security threats no
matter how large the network. Third,
network management requires maxi-
mum flexibility to address differences
in network technologies and constant
changes in threats, traffic patterns,
and other factors. The proposed rules,
however, would inevitably create sig-
nificant uncertainty as to what would
ultimately be deemed reasonable and
what would not — uncertainty that it-
self would have a deleterious effect by
requiring engineers to repeatedly clear
technical strategies with the requisite
squadron of lawyers, inevitably slow-
ing responses to new security threats
and other rapidly changing conditions.

The proposed rules not only lack any
factual or economic justification and
would harm competition and consum-
ers, but they also would be unlawful.
First, as highlighted during the recent
oral argument in Comcast v. FCC, the
Commission is a creature of statute
and can exercise only that authority
assigned to it by Congress. Here, no
statutory provision gives the Com-
mission any authority — “ancillary” or
otherwise — to impose the proposed
rules. In fact, the proposed rules would
violate, rather than implement, Con-
gress's statutory directives. Second,

the Commission’s lack of authority is
all the more apparent given that the
rules would raise serious constitutional
problems under both the First Amend-
ment and the Fifth Amendment’s Tak-
ings Clause. Third, the absence of any
factual or economic basis for the pro-
posed rules would render their adop-
tion arbitrary and capricious.

The Commission should alter its course
and not adopt the proposed rules.
Existing antitrust and consumer pro-
tection rules at both the federal and
state levels already provide protection
against the potential abuses about
which the Commission professes
concern. And an increased and com-
prehensive focus on transparency —
not through mandatory prescriptive
regulations that cannot keep pace with
changes in the marketplace and in con-
sumer demand, but by promoting the
adoption of best practices and industry
guidelines — will help ensure that con-
sumers are in a position to make well-
informed choices that in turn will drive
broadband access providers and all
other entities to maximize consumer
value and meet customer demands.



The Entire Broadband Ecosystem Is Characterized
by Competition, Investment, and Innovation

It is easy to forget that the Internet
ecosystem is still in its infancy. Broad-
band Internet access services in par-
ticular are still at their nascent stage.
And broadband providers and others
are just beginning to experiment with
the provision of new, managed or spe-
cialized services such as telemedicine,
the SmartGrid, video services that in-
tegrate content from the Internet, and
innumerable other potential offerings.
Precisely because broadband Internet
access services — and the Internet
ecosystem more generally — remain
early in their development, it is par-
ticularly important that the Commis-
sion not impose regulations that would
impede or even halt their continued
growth and evolution by discouraging
investment and innovation or distort-
ing competition.

The Internet Today Is Thriving

The public Internet today is an open
platform over which consumers can
go where they want and do what they
want online. There is no evidence that
either Verizon or any other broadband
access provider blocks or degrades ac-
cess to lawful content or applications.
And there is every reason to believe
this will remain the case going forward
because that is what consumers expect
and demand. The highly competitive
broadband market ensures that net-
work providers will be responsive to
customer demand, lest they lose cus-
tomers and revenue needed to justify
the massive ongoing investments they
collectively are making in the nation’s
broadband infrastructure.

Regulation would

impede the growth

of nascent services
Consumers have more choices online such as the SmartGrid
than they have ever had. Innovation by discouraging
and investment are occurring in all investment and
parts of the broadband ecosystem, innovation.

whether networks (both backbone and
access), applications and content, or
devices. Moreover, the lines between
these categories are blurring, and the
distinction between “edge” and “net-
work” providers is rapidly becoming
outmoded and artificial. The result is
that all members of the ecosystem
increasingly collaborate and compete
with one another, leading to a virtuous
cycle of innovation and competition
that benefits consumers.

The increasing overlap within the In-
ternet ecosystem is apparent. For ex-
ample, many “edge” players have their
own extensive broadband networks
or take advantage of content delivery
networks — which store copies of con-
tent on servers at multiple locations so
as to circumvent points of congestion
on the Internet in order to prioritize
delivery of that content. Google, for
example, now has one of the largest



networks in the country with a global
reach, and its network is the third
largest source of and destination for
Internet traffic in the world. Google’s
network not only carries its own con-
tent, but also enables applications such
as Google Voice which, from the con-
sumer’s perspective, provides many of
the functions traditionally performed
by network operators. Akamai, an op-
erator of a content delivery network,
claims to deliver upward of 15% of all
Web traffic. Other examples abound.
Offerings such as the iPhone and
Kindle are a combination of network
functions, applications, and devices.
For example, the Kindle is pre-loaded
with certain applications, is obviously a
“device,” and comes with built-in wire-
less connectivity for which Amazon
pays rather than the user. Apple makes
both devices and applications and also
operates an App Store that acts in ways
traditionally associated with networks
by providing a means for other appli-
cation providers to distribute their ser-
vices to consumers. The development
of “cloud computing” amounts to the
provision of applications, connectivity,
and related services in an integrated
fashion.

This innovation and convergence is
driven by customer demand and clear-
ly has benefited consumers by provid-
ing them more choices, new services,
lower prices, and many other benefits.
And the combination of technological
change and innovation, investment,
and competition will ensure that this
evolution will continue, all with the
aim of meeting consumers’ needs and
desires. Creating artificial “regulatory
silos” — as the proposed rules would
do by defining separate categories of

nu nu

“devices,” “applications,” “content,” and
“networks” that are subject to different
obligations — would simply obstruct
the current of Internet innovation for
no good reason.

Broadband Internet Access
Services Are Highly Competitive,
Subject of Massive Ongoing
Investment

Broadband Internet access services are
still in their nascent stages and contin-
ue to develop in a competitive manner
under the successful hands-off policy
pursued by the Commission through
the last several Administrations. In a se-
ries of orders, the Commission has con-
cluded that broadband Internet access
services should be free of common
carriage and other Title Il regulation
based on findings that these services
are developing in a competitive man-
ner, that the broadband marketplace

is rapidly evolving, and that there are
no signs of so-called “market failure.”
The Commission further observed

that heavy regulation of broadband
services would impede investment
and innovation, whereas a pro-growth,
restrained regulatory approach would
help encourage the deployment of
next-generation broadband infrastruc-
ture.?

Competition and Investment in
Fixed Broadband Networks and
Services

In 2005, when the Commission con-
firmed that wireline broadband Inter-
net access service is an information
service outside the scope of Title Il
regulation, it found that such services
were “offered by two established plat-




forms providers, which continue to
expand rapidly, and by several existing
and emerging platforms and provid-
ers.” As the Commission anticipated,
cable, DSL, and next-generation fiber
networks have expanded rapidly, and
new sources of competition also have
emerged, with all available evidence
pointing to further increasing competi-
tion going forward.

Most consumers in the United States
now have at least two facilities-based
alternatives for wireline broadband
service, cable modem service from
local cable operators and DSL or fiber-
based service offered by telephone
companies. Today, cable modem ser-
vice is available to more than 92 per-
cent of all U.S. households,? and the
five major cable operators — which to-
gether pass approximately 87 percent
of U.S. households — collectively offer
cable modem service to approximately
99 percent of the homes they pass.
And DSL services are now available to
at least 83 percent of U.S. households
with local telephone access nation-
wide. For example, Verizon makes DSL
available to approximately 25 million
households in its footprint.* Within Ve-
rizon’s largest local service territories,
96.5 percent of total households in
Verizon'’s territory are served by wire
centers in which both Verizon DSL and
cable modem service is available.

Moreover, massive investment is be-
ing made to upgrade the networks
used to provide broadband services.
Verizon is investing more than $23 bil-
lion to pass 18 million premises with
its next-generation, all-fiber FiOS net-
work by the end of this year, and has
already passed more than 14.5 million
of those premises — approximately
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ecosystem as it will make possible new
applications, higher throughput, and
other additional capabilities.

Cable and telephone companies do
not merely have overlapping broad-
band footprints, but are competing ag-
gressively both to retain existing sub-
scribers and to attract new ones. For
example, over the past several years,
DSL, cable modem, and fiber-based
speeds have steadily increased, while
prices (particularly on a per megabit
basis) have steadily declined, which
evidences the head-to-head rivalry be-
tween these technologies.

Wireline broadband providers also
are competing vigorously to attract
new broadband subscribers. Over the
past several years, there has been a
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steady back-and-forth between cable
and telephone companies in terms of
the percentage of total new subscrib-
ers each technology has attracted.

Finally, in ad-
dition to fiber,
cable, and DSL,
there is addi-
tional broadband
competition from
a variety of sourc-
es. The United
States is perhaps
the only country
in the world with
at least two satel-
lite broadband
services widely
available. Fixed

providers. Driven by increasingly in-
novative networks, devices, and ap-
plications in response to fast-changing
consumer demands, the wireless
ecosystem has brought expanded

and improved wireless services to the
American public.

This competition has promoted rapid
innovation and diversity among wire-
less broadband offerings and the as-
sociated devices, applications, and
content. With massive investment from
multiple providers, first-generation
networks have given way to second-,
third-, and now fourth-generation in-
frastructure, offering more and better
broadband as well as ever-expanding
coverage. Even as consumers benefit
from increasingly robust service ca-

pabilities, prices have dropped at an
astonishing rate.

Healthy Competition: Wireless broadband also is available
in many locations, with the potential
to reach many more at relatively low
cost compared to the deployment of
wireline facilities. And, of course, as
explained further below, all of these

In January, Sprint
introduced a router that
connects Wi-Fi-enabled
devices to Sprint’s new
WIMAX high-speed

Numerous and Varied Competi-
tors: The marketplace for wireless
broadband service includes a wide

Internet service.

providers face still further emerging
cross-platform competition from the
new generation of wireless technolo-
gies and services now being deployed.

Consumers are benefiting from the
rapid evolution in new services, ap-
plications, and content that these new
investments and deployments have
engendered from all providers, includ-
ing network providers.

Wireless Competition and
Investment

Wireless broadband services are char-
acterized by an even greater degree
of dynamism, diversity, and product
differentiation, all arising from intense
competition among numerous service

range of providers offering services
under a variety of business models,
competing aggressively for broadband
subscribers. They include not only the
four “nationwide” providers — Veri-
zon Wireless, AT&T, T-Mobile USA, and
Sprint — but numerous other facilities-
based providers. Today, Clearwire offers
CLEAR-branded 4G WiMAX high-speed
Internet access; the company intends to
cover up to 120 million people in more
than 80 markets by the end of 2010.7

Network Investment and Expand-
ing Broadband Coverage: Wireless
providers have invested hundreds

of billions of dollars in the aggregate
to improve and expand their networks.
Since 2001, America’s wireless carri-

ers have made an average combined



Thousands

investment of more than $22.8 billion
per year to upgrade their networks to
facilitate advanced voice and data of-
ferings.® Moreover, investment has only
grown as the current market structure
has evolved:

Cumulative Wireless Industry
Capital Expenditure
1985-2008

Cumulative Wireless CapEx Reached Mors Than $264 Billion at Year-End 2008
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The breadth and depth of network
coverage is a principal basis on which
wireless providers compete with one
another, as evidenced by Verizon Wire-
less’s recent “There’s A Map for That”
campaign comparing its 3G coverage
to AT&T's. Verizon Wireless's 3G net-
work now covers 284 million people.
Sprint offers 3G service to more than
270 million people. AT&T offers 3G ser-
vice utilizing a different technology to
nearly 350 markets' and is taking steps
to upgrade its current network to pro-
vide faster speeds.
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Diverse Broadband Plans and Price
Competition: Wireless broadband pro-
viders offer a diverse array of data plans
that have fallen in price, both on an ab-
solute scale and on a dollar-per-mega-
byte basis. In addition to traditional

To continue the success
of the Internet, the
Commission should
focus on preserving and
promoting incentives

for investment and
innovation and enabling
informed consumer
choice.
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post-paid plans, providers increasingly
offer pre-paid options, volume-limited
broadband offerings, and all-you-can-
eat bundles, as well as a variety of
speed “tiers” " — in 2004, AT&T offered
a data plan of $19.99 for the first 8MB
of data, while in 2009, it offered a 200
MB mobile broadband plan for $40, a
reduction from $2.50 per MB to $0.20
per MB. Similarly, in 2004, Sprint offered
a $40 data plan for 20MB, but its 5GB
mobile broadband plan in 2009 was
priced at $60, a reduction from $2 per
MB to $0.12 per MB.



In 2007, the FTC found
no “significant market
failure or demonstrated
consumer harm

from conduct by
broadband providers.”

Devices, Applications, and Content:
The other parts of the wireless broad-
band ecosystem — including devices,
applications, and content — are also
characterized by fierce competition,
growing diversity, and increasing prod-
uct differentiation. As CTIA recently
noted, U.S. consumers have access to
more than 630 different wireless hand-
sets and devices, compared to, for ex-
ample, fewer than 150 in the U.K.? On
June 6, 2009, there were over 93,000
downloads from Palm Pre’s menu of
18 applications.” Within eleven days,
by June 17, 2009, the menu of available
Palm Pre applications had increased to
30, and Palm Pre users had completed
over 660,000 downloads.! Likewise,
Apple customers have downloaded
over 2 billion apps in the 14 months
since its App Store opened.”

Cross-Platform Competition —
Rollout of 4G Wireless

Even as wireless broadband use is
already thriving, deployment of 4G
networks is just getting started and
will soon be widespread; these more
robust wireless networks will facilitate
increased competition across both mo-
bile and fixed platforms. In 2008, Ve-
rizon Wireless invested over $9 billion
for spectrum in the 700 MHz auction.
The company will initiate commercial
LTE service in the 700 MHz band this
year, with coverage to approximately
100 million people in 30 markets dur-
ing 2010. The company projects the
LTE network will be built out nation-
wide by the end of 2013. AT&T will be
starting LTE trials in 2010, with com-
mercial deployment beginning in 2011.
Sprint has recently brought 4G to 27
markets and plans to bring service

to multiple additional markets dur-

ing 2010. Clearwire, which boasts far
greater spectrum holdings nationwide
than Verizon Wireless, AT&T Mobility,
and T-Mobile,'® has begun to roll-out
4G service — it has launched service
in at least fourteen markets with over
10 million people and plans to cover
120 million people in 80 markets by
the end of 2010. Cable companies such
as Comcast and Time Warner have
already begun or announced plans

to resell Clearwire’s 4G service. Re-
gional providers are also upgrading —
MetroPCS, for example, plans to begin
deployment of its LTE network in the
second half of 2010.

Providers are investing aggressively

in next-generation wireless broad-
band service, and the roll-out of 4G
will provide a competitive option to
wireline broadband for many consum-
ers. Indeed, 4G providers already are
advertising their services as wireline
replacements. Clearwire, for example,
advertises its 4G WiMAX service as “a
wireless alternative to DSL or cable
internet service."” All else being equal,
consumers clearly prefer the ben-

efits of mobility, and 4G’s anticipated
typical speeds of 5-12 Mbps will bring
wireless capabilities much closer to
(and in some cases push them past)
many of the fixed broadband options
that consumers use today and suffi-
cient for the average user. Thus, just as
with voice telephony, in which wireless
services initially were a complement
to wireline services but have now be-
come commonplace alternatives as
increasing numbers of consumers “cut
the cord,” the rollout of 4G will put
even greater competitive pressure on
wireline providers, who will need to of-
fer advantages — in terms of price, ca-
pabilities, and/or other attributes — to




offset the advantages of mobility. The
result will be a virtuous cycle of still
further competition across platforms
in which innovations, prices, and other
new capabilities over one platform will
force responses by the others, all to the
benefit of consumers.

The Commission Identifies

No Problem that Needs to be
Addressed and Provides No Valid
Rationale for Its Proposed Rules

Against a backdrop of increased com-
petition, innovation, and investment,
the Commission faces a particularly
high hurdle in justifying intrusive regu-
latory intervention in the broadband
marketplace. The NPRM does not pro-
vide the requisite justification. Despite
the Commission’s repeated insistence
that it will be data-driven, it identi-
fies no data or facts that demonstrate
an existing problem that needs to be
remedied. Its speculation concerning
broadband providers’ hypothetical
incentives and abilities to act in a man-
ner that harms consumers ignores the
competitive constraints providers face
and in any event is wrong as a matter
of economic theory. And it offers no
basis to single out network providers
for requlation when other members of
the Internet ecosystem have the same
hypothetical incentives and abilities
the Commission attributes to network
providers.




Focus on Preserving and Promoting Investment,
Enabling Informed Consumer Choice

The Commission Must Preserve
and Promote Incentives to Invest
and Innovate

In order for the Internet to continue

to meet consumers’ needs and satisfy
evolving demands, the Commission
and other policymakers need to pre-
serve incentives for continued invest-
ment and innovation in all parts of the
ecosystem, including networks. Mas-
sive additional investment will be re-
quired to deploy advanced, intelligent
networks that will be needed to sup-
port and provide the services consum-
ers expect and want. That is obviously
true with respect to the deployment of
new networks. But the need for invest-
ment also applies to existing networks,
where carriers are consistently adding
capacity, speed, and new capabilities
and service offerings. Increased intel-
ligence and capabilities for networks
will become even more essential as the
Internet and other broadband services
continue to evolve and are put to more
uses (e.g., the Smart Grid). So, while
continued investment is important in
all parts of the ecosystem, continued
network investment is critical to the
Internet’s continued success.

As of now, broadband access provid-
ers have been and plan to continue
making just such investments. Accord-
ing to one recent study, broadband
providers invested more than $64 bil-
lion in 2008 to preserve, upgrade, and
extend their networks.'® Verizon alone
has been spending in the neighbor-

hood of $17 billion per year to build,
maintain, and protect the health of its
networks. Indeed, Verizon invested
more in capital expenditures between
2004 and 2008 — more than $80 bil-
lion — than any other company in the
United States in any industry, and in
2009 it continued to be one of the larg-
est investors in capital expenditures.
It should be evident that reducing the
incentives for broadband providers to
make these investments would harm
consumers.

Therefore, a key question for the
Commission is how to ensure that it
maintains and increases incentives

for investment. Like any other firm, a
network provider’s decision to invest
depends on whether the business
case can justify a particular level of
investment given the risks entailed.
Revenues from the fees that consum-
ers pay to use traditional Internet ac-
cess services that enable consumers to
go where they want and do what they
want online are a critical component
of the business case for broadband
investments. The revenues from these
fees paid by consumers for Internet
access services alone, however, are not
sufficient to justify the required ongo-
ing investment. Network providers
must be able to develop and offer ad-
ditional innovative services — whether
private network offerings or those
that may be integrated with Internet
content — that help differentiate
themselves in the market and provide
an opportunity to compete for addi-




tional revenue streams to support the
business case for broadband deploy-
ment. The flexibility to offer such new
services is critical to justify continued
investment to deploy and to expand
capacity. Offering such services does
not deny consumers the option of
choosing traditional Internet access
services, but instead expands the
range of choices. Both with respect to
more traditional Internet access servic-
es and additional services, competition
thrives and consumers benefit when
network providers have the flexibility
to experiment with and offer differenti-
ated products and different business
or pricing models that may better
serve consumers and that permit the
continued robust investment needed
to build out broadband. The Commis-
sion should encourage such flexibility
— not throw obstacles in its path.

The Commission Should Promote
Informed Consumer Choice

Rather than adopting prescriptive
rules, the Commission can better en-
sure the continued growth and success
of all parts of the Internet ecosystem
by promoting a framework that fo-
cuses on enabling consumers to make
informed decisions about the services
available to them, so that those deci-
sions can then drive the continued
evolution of the broadband ecosystem
to better meet consumer needs. As the
Commission noted in its NPRM, “access
to accurate information plays a vital
role in maintaining a well-functioning
marketplace that encourages com-
petition, innovation, low prices, and
high-quality services.” Transparent and
meaningful disclosures to consumers
enable them to make educated choices

and thereby facilitate competition.
Importantly, the need for transpar-
ency applies to providers throughout
the broadband space — whether pro-
viders of networks, applications and
content, or devices. In particular, ap-
plication and content providers should
be expected to disclose practices that
may affect a consumer’s use of the In-
ternet.

Simply put, a policy framework that is
focused on promoting investment and
innovation that leads to more consum-
er choices and disclosures of meaning-
ful information that allows consumers
to make educated decisions among
those choices is the best way for the
Commission to ensure the continued
success of the Internet.




Any prescriptive
rules will have
unintended
consequences that
harm consumers.

Proposed Rules Would Be Affirmatively Harmful to

Consumers’ Interests

The proposed rules would have the
unintended effect of thwarting the
continued growth and development
of the Internet. Indeed, they would be
inimical to the goals the Commission
has recognized as national priorities in
the context of the National Broadband
Plan: they would deter investment in
the deployment of broadband facili-
ties, discourage broadband adoption,
and reduce the capabilities of broad-
band networks to support critical new
services such as the Smart Grid, tele-
medicine, and cybersecurity.

While, as discussed below, the par-
ticular rules that the Commission has
proposed would result in significant
harmes, in fact any prescriptive rules ap-
plied to network providers inevitably
will have unintended consequences
that harm consumers. This is true for at
least three reasons.

1. Rules in this area would inevitably
be vague and ambiguous, and the
resulting uncertainty would deter
investment and innovation and
adoption of practices that would
benefit consumers. As the Com-
mission itself appears to recognize,
any rules it adopts would have to
be highly general, because specific
rules could not even capture the
wide range of existing variations in
technologies, services, and other
market characteristics and even at-
tempting to do so would serve only
to freeze innovation in its tracks.

2. General prescriptive rules of the
kind the Commission proposes miss

the mark. They sweep much too
broadly and would prohibit or re-
strict practices that are procompeti-
tive and pro-consumer. As discussed
below, for example, by prohibiting
any form of discrimination, the pro-
posed rules would preclude innova-
tions in pricing and business models
that could provide consumers more
choices and benefits. The Commis-
sion could avoid such overinclusive-
ness only by adopting narrowly
targeted rules that proscribe only
conduct that is shown, on a case

by case basis, to harm competition
and therefore consumers — but, for
the reasons discussed above, such
specific targeted rules likely would
become outmoded in short order.

3. Adoption of any rules inevitably
will lead to “regulatory creep” and
impose significant new costs on
consumers. For example, the Com-
mission’s proposed rules already
impose one form of price regulation
by prohibiting network providers
from charging content and applica-
tion providers anything for quality
of service and other enhancements.
As this inevitably leads to increased
prices for consumers — who will
have to bear all network costs —
there will be cries for regulating
those subscription prices as well.

Adopting prescriptive rules such as
those proposed here that inhibit invest-
ment and innovation threaten to inflict
equally large (indeed, larger) welfare
losses on consumers.




Applying Net Regulation to
Wireless Broadband Services
Would Harm Consumers

The Commission’s wireline broadband
principles were not designed to apply
to wireless services,” and neither they
nor the proposed rules can rationally
be extended to wireless broadband
services, which are unique in several
important respects.

First, wireless services are subject

to particularly intense and growing
competition, with ongoing invest-
ment and innovation that has brought
tremendous benefits to consumers. As
discussed above, wireless broadband
services are highly competitive. Given
the diversity of consumer preferences,
consumer welfare is maximized when
consumers are free to choose from
among a range of different types of
user experiences. It surely cannot be
the case that consumers would benefit
if the market became more homog-
enized and they had fewer choices.

Yet that is what application of the
proposed rules to wireless broadband
services portends.

A second reason extending the pro-
posed rules to wireless broadband
services would make no sense and
would be particularly harmful is that
such services face unique technologi-
cal and operational constraints. These
constraints increase the costs of regu-
lations that hinder efficient network
management practices, which are par-
ticularly important to the provision of
wireless broadband service. Rules that
prohibit discrimination while allowing
“reasonable” network management
nonetheless would create uncertainty

and confusion as to whether particular
network management practices were
permissible. Thus, the costs of extend-
ing net neutrality rules to wireless
broadband will be particularly high.

Finally, it would make particularly little
sense to risk the significant harms from
net neutrality rules at this juncture in
the wireless industry’s development.
Carriers are just now embarking on the
massive investments needed to deploy
4G technologies, which will provide
greater speeds and additional broad-
band pipes into the home. Adopting
the proposed rules would call into
question whether network providers
could earn sufficient returns to justify
this investment — a result that would
discourage 4G deployment and the
resulting innovation competition, and
broader benefits for the United States
economy that it will create.

Proposed Non-Discrimination Rule
Would Hamper Innovation and
Investment, Harm Consumers

The Commission’s proposed non-
discrimination rule would, for the first
time, interject archaic common car-
riage concepts and price regulation
into the Internet. Indeed, the Commis-
sion’s proposed rule is extraordinarily
broad, going beyond even traditional
common carriage regulation by pro-
hibiting all discrimination, rather

than simply “unjust or unreasonable”
discrimination® and prohibiting all
charges to application or content
providers for any kind of service en-
hancement. In so doing, the proposed
rule would go well beyond merely
restricting conduct that is affirmatively
anticompetitive and therefore harms
consumers to reach “discrimination” or




differentiation that is pro-competitive
and benefits consumers. As a result,
imposing such a rule would serve only
to discourage investment and innova-
tion, distort competition, and limit con-
sumer choice.

First, a prohibition on “discrimination”
in the Internet context inherently lacks
meaning and would be virtually impos-
sible to interpret or apply because dif-
ferent forms of traffic have long been
treated differently. For example, the
use of content delivery networks and
caching services and differing arrange-
ments between networks for handing
off traffic depending on the type of
traffic involved mean that not all traffic
is treated equally on the Internet today.
Business, government, and other com-
mercial customers have always had
the flexibility to negotiate customized
deals with providers of broadband In-
ternet access services that can include
customized practices concerning net-
work management, security, prioritiza-
tion, and many other aspects of their
services. Similarly, pricing models vary
widely, including success-based formu-
las such as revenue sharing and a wide
range of arrangements from flat rate
to usage sensitive prices. It is unclear
what the Commission is intending to
prohibit and, even if were, the Internet
marketplace is evolving rapidly and it
is impossible to predict what practices
or models will best meet customer
demand and be economically effi-
cient. Moreover, the Commission itself
readily concedes that many types of
discrimination are pro-competitive and
can provide benefits to consumers,

yet the proposed rule makes no effort
to distinguish those types of discrimi-
nation that are beneficial or benign
and to cabin its prohibition to only

those actions that can be shown in a
specific case to harm competition and
therefore consumers. Thus, imposing a
sweeping prohibition that is based on,
but is even more stringent than, out-
dated common carriage concepts can-
not be justified and will serve only to
stifle experimentation and innovation.

Second, the nondiscrimination rule,
including the express prohibition on
any charge to application or content
providers for enhanced service, would
appear to prohibit — or at the very
least create significant uncertainty and
confusion about — many pricing and
business models, services, and network
management practices that consumers
and application and content providers
benefit from today, as well as restrict
the introduction of new ones. The
proposed prohibition on business ar-
rangements between broadband ac-
cess providers and content/application
providers also could have the effect
that all network costs would have to
recovered from charges to consumers
in many instances where that other-
wise might not be the case.

Third, the uncertainties and other
harms resulting from the proposed
nondiscrimination rule would only
multiply as more and more specialized
services integrate components from
the Internet. For example, as video
services or a provider's “storefront”
increasingly integrate selected con-
tent from the Internet (e.g., a service
focused on children’s content that
incorporates particular videos from
the Internet aimed at children), a non-
discrimination rule that required that
all content and application providers
be offered access to such services on
identical terms could well preclude the




provider from integrating any Internet-
delivered content at all — a result that
would again reduce consumer choices
and benefits.

Limits on “Managed” Services
Would Stifle Innovation,
Competition and Consumer Choice

The NPRM raises questions about
whether and how its proposed rules
should apply to a broadband pro-
vider’s own “managed” or “specialized”
services. The answer to that is simple.
Regardless of what else it does here,
the Commission should not impose
any limitations on these services, and
instead should make clear that any
network provider that offers traditional
Internet access also should be free to
provide consumers with the option of
choosing any additional services that
the provider cares to offer, without
regulatory limitations or restrictions.
That result clearly is in consumers’ best
interests. It will give them additional
and new options that they can choose
to take (or not) in addition to (or even
instead of) traditional Internet access,
whether it be video services, telemedi-
cine, tailored storefronts or other of-
ferings focused on particular groups
such as seniors or children (in much
the way that some wireless phones

are tailored to such groups), etc. Con-
sumer demand and market forces can
then determine which services do or
do not succeed. Conversely, applying
any rules for the first time to so-called
“managed” or “specialized” services
would cause significant harms.

First, as discussed above, broadband
access providers need broad flexibility
to offer their own differentiated ser-
vices — regardless of what term is used

to describe them such as “managed”

or “specialized” or something else — in
order to support a business case for
making ongoing investments to deploy
broadband more broadly, and to in-
crease capacity and add new capabili-
ties where it has been deployed. While
the revenues earned from charging
consumers for public Internet access
are a critical component of the business
case, they simply cannot justify the re-
quired investments standing alone.

Second, the dividing line between In-
ternet access and “managed services”
is becoming increasingly blurred as
more and more services integrate
content or features from the Internet
or connect directly or through a proxy
with the Internet. Any attempt to de-
fine a fixed category of permissible
services inevitably will create ambigui-
ties and limit development of innova-
tive new services that do not fit neatly
within any definition adopted today.
Such innovations, of course, benefit
consumers by offering them even
more choices. But the Commission'’s
proposed rules leave significant am-
biguity about whether such services
would be subject to restriction.

Third, rather than trying to define or
predetermine a fixed category of “per-
missible” services in some static or
artificial way, the Commission should
make clear that any provider that offers
traditional Internet access that allows
consumers to access any lawful content
and applications also is free to offer
consumers the option of purchasing
any and all additional services that the
provider chooses to provide: that will
give consumers additional choices and
allow market forces to determine what
services best meet consumer demand.




Network Management is Needed
to Serve and Protect Consumers

Broadband providers unquestionably
need to engage in network manage-
ment to provide the quality service
that customers demand. Any rule that
limits providers to “reasonable” net-
work management practices, while
seemingly benign, will have unin-
tended and harmful consequences.
Because it will subject engineers to
the risk of sanctions for guessing
wrong as to what regulators might
later deem reasonable, such a rule will
engender uncertainty and undermine
the ability of providers to engage in
practices needed to serve and protect
consumers.

First, there is now widely established
consensus among virtually all con-
cerned that network management is
critical to maintaining a functioning
Internet and to respond to a vari-

ety of issues that are growing more
complex over time. Examples include
the need to manage capacity con-
straints caused by the rise in traffic
volumes due to growth in uses such as
streaming video, gaming, and P2P file
exchanges; protect users and the net-
work from unlawful or harmful con-
tent; and optimize service, including
for latency-sensitive applications such
as telemedicine. As described above,
the need for network management

is particularly acute in the context of
wireless broadband services due to
the complications introduced by mo-
bility and a variety of other technical
constraints. Moreover, network man-
agement is critical to important na-
tional priorities such as cybersecurity,
fighting illegal content, and protecting

children online. Although the Commis-
sion appears to recognize the impor-
tance of such goals, and proposes to
include exceptions that would purport
to permit network management prac-
tices for these purposes, the practical
effect of the proposed rules would

be to undermine the ability to serve
these goals. The rules also would slow
down responses because engineers
likely would have to consult with the
requisite squadron of lawyers who
themselves would be hamstrung by
inherently uncertain standards in try-
ing to evaluate and predict whether
the Commission would in hindsight
deem a particular technical response
to be “reasonable” under all of the cir-
cumstances of a particular case. More-
over, the regulatory uncertainty and
the possibility that new techniques
could not be deployed would under-
mine incentives to invest and innovate
to better address these concerns.

Second, there also appears to be a
widespread recognition that the need
for effective network management
cannot be eliminated simply by add-
ing capacity — for example, security
threats always need to be dealt with
no matter what the capacity of the
network. Moreover, the demands
placed on broadband networks have
historically grown to match and then
exceed added network capacity. And,
in any case, effective network man-
agement can be more cost-efficient
than adding costly capacity. It makes
no economic sense to impose rules
that require the addition of more
capacity than would be needed if
existing capacity could be used more
efficiently.




Third, network management is an ex-
traordinarily complex undertaking that
requires maximum flexibility, and, as
noted above, imposing any rules in this
area, even ones that seem reasonable,
necessarily will limit this flexibility and
have harmful unintended consequenc-
es. Even network providers have differ-
ent views as to the optimal approach,
and the best approach may differ for
different networks. Consumer welfare
is best promoted by allowing network
operators to have wide berth to experi-
ment and use different techniques,
recognizing that competitive market
forces will cause them to use those ap-
proaches that best create consumer
value. The proposed reasonableness
standard would leave tremendous
uncertainty at best — fraught with
risks from inaccurately predicting the
Commission’s view on the “reasonable-
ness” of a particular method. Because
the threats to networks, capacity
challenges, and service issues are con-
stantly changing, the development of
legal guidance for engineers would

be impractical and continuously out
of date. At the same time, the Com-
mission clearly could not practically or
effectively impose specific, detailed
rules (indeed, doing so would be even
more damaging). Thus, the inevitable
result would be an over-lawyered
process that reduces flexibility and
experimentation and is ineffective at
handling new security threats and rap-
idly changing conditions that network
engineers must deal with in the real
world- a result that would harm con-
sumer welfare.

Internet Regulation Could have
Significant Harmful International
Ramifications

Up to now, the United States has taken
a hands-off approach to the Internet,
leading to an explosion of growth and
innovation. That approach also has set
an example for the rest of the world
that, while obviously not always fol-
lowed, has nevertheless served as a
benchmark and provided a basis for
the U.S. to urge other nations to take

a similar approach. Indeed, the FCC
itself, under the leadership of former
Chairman Kennard, pointed to its own
example of the absence of regulation
of the Internet as a model for foreign
regulators to follow:

The Internet has evolved at an
unprecedented pace, in large part
due to the absence of government
regulation. Consistent with the tradi-
tion of promoting innovation in new
communications services, regulatory
agencies should refrain from taking
actions that could stifle the growth
of the Internet. During this time of
rapid telecommunications liberal-
ization and technology innovation,
unnecessary regulation can inhibit
the global development and expan-
sion of Internet infrastructure and
services. To ensure that the Internet
is available to as many persons as
possible, the FCC has adopted a
“hands-off” Internet policy. We are
in the early stages of global Internet
development, and policymakers
should avoid actions that may limit
the tremendous potential of Inter-
net delivery.”!




However, the current and immediate
past Coordinators for International
Communications and Information
Policy at the Department of State have
expressed concern that adopting “net
neutrality” rules would set a harm-

ful example for other countries: “the
Network Neutrality proceeding has
attracted extensive attention around
the world. I think it is fair to say that the
level of international interest is very
nearly universal. In some countries it is
being interpreted as an initiative by the
United States to regulate the Internet.
And we are concerned that in some
countries it may be used as a justifica-
tion for blocking access for purposes of
preventing unwelcome political, social,
or cultural information from being dis-
seminated to their citizens.”*




The FCC Lacks Authority to Impose the

Proposed Rules

From a legal standpoint, the threshold
question is whether and to what ex-
tent the FCC has authority to impose
the proposed regulations in the first
instance. In its NPRM, the Commis-
sion asserts that it has the authority
to create and enforce far-reaching net
neutrality regulations pursuant to its
so-called “ancillary authority.” But the
Commission’s assertion of broad ancil-
lary authority to impose the proposed
regulations is a bridge too far. The FCC
is a creature of statute and thus can
only exercise authority delegated to it
by statute. To be sure, as the Supreme
Court has recognized, the Commission
has authority to take certain actions
that, while not explicitly authorized in
the Communications Act, are needed
to carry out those functions that ex-
pressly have been delegated to it, and
courts have upheld various exercises
of the Commission’s ancillary author-
ity. But, as the courts also have made
clear, that authority is necessarily cab-
ined. The Commission cannot simply
take any action it views to be in the
public interest so long as it involves
the regulation of communications.
Instead, the Commission’s exercise of
authority must be “ancillary” to some
other provision of the Communica-
tions Act that does confer express
substantive responsibility on the Com-
mission. Thus, to justify an exercise of
ancillary authority, the Commission
must (1) identify a “primary” substan-
tive statutory provision to which the
proposed action is ancillary, (2) dem-
onstrate that the action is needed for

the effective performance of that pri-
mary provision, and (3) ensure that the
action is not otherwise inconsistent
with the Act. See, e.g., United States v.
Southwestern Cable, Co., 392 U.S. 157,
178 (1968); FCC v. Midwest Video Corp.,
440 U.S. 689 (1979) (“Midwest Video II").

The Commission cannot satisfy this
standard. Its proposed rules would
impose the equivalent of (indeed, a
stricter version of) common carriage
regulation on broadband Internet ac-
cess services, a result that is contrary
to the legislative scheme. While this
is most clearly true of the proposed
non-discrimination obligation, it also is
true of other proposed requirements,
which essentially duplicate require-
ments imposed historically to give ef-
fect to core common carriage duties.

Moreover, the Commission’s ancillary
authority does not encompass actions
that are otherwise inconsistent with
the Communications Act. Yet the Com-
mission’s proposed rules would be just
that. That is most clearly true of the
nondiscrimination requirement: the
duty to accommodate all comers on
an undifferentiated basis on the same
terms and conditions is the very hall-
mark of common carrier regulation.
But the Act makes clear that informa-
tion services may not be subject to
such common carriage regulation, and
the Commission has repeatedly found,
and the Supreme Court has affirmed,
that broadband Internet access is an
information service.
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The Proposed Rules Would Not
Withstand Constitutional Scrutiny

The Commission’s authority to adopt
rules that raise a substantial consti-
tutional problem is limited where no
statute unambiguously requires it to
do so.?* Courts have consistently held
that agencies may not use their discre-
tion to interpret ambiguous statutes
to impose constitutionally problematic
rules.?

Proposed Net Neutrality Rules
Violate the First Amendment

Notwithstanding the rhetoric of some
proponents of Internet regulation, it
bears emphasis that the First Amend-
ment does not regulate private parties
— it protects them. The First Amend-
ment comes into play only when the
government imposes restrictions affect-
ing speech. Net regulations therefore
cannot be justified on the theory that
they further First Amendment rights or
values. To the contrary, the proposed
rules would constitute precisely the
type of state action that endangers
First Amendment rights. Broadband
Internet access providers, like newspa-
pers, other publishers, and members
of the media generally, engage in
protected speech. The proposed rules
would restrict the free speech of those
private parties in violation of the First
Amendment.

Although the sweep of the Commis-
sion’s proposed rules is far from clear,
the Commission’s rules could infringe
broadband providers’ First Amend-
ment rights both directly, by regulating
the speech in which providers engage,
and indirectly, by increasing costs as-

sociated with broadband providers’
means of communication. The Com-
mission has not provided evidence of
any government interest that would
warrant rules that limit speech in that
manner beyond mere speculation
about hypothetical future possibilities,
and the kinds of broad proscriptive
rules proposed here are not even argu-
ably narrowly tailored to achieve le-
gitimate goals. Speech-limiting restric-
tions of that sort therefore could not
be sustained under any form of First
Amendment scrutiny. And the serious
First Amendment questions raised by
the proposed rules confirm that the
Commission lacks the authority to pro-
mulgate them.

The Rules Would Result in an
Uncompensated Taking

Because the rules would compel
network operators to dedicate their
networks (or a portion of them) to the
use of others on terms to which the
operators would not agree, the rules
unquestionably would take private
property. Indeed, the Commission’s
entire rationale for the rules is that
network providers in the future might
not allow others to use their networks
absent governmental compulsion. The
Act, however, does not specifically di-
rect the Commission to take property
in this way. Nor do the proposed rules
make any provision for just compensa-
tion. The Commission accordingly lacks
authority to adopt such requirements.




Other, Less Restrictive Alternatives Would Better

Serve Consumers

In deciding whether and how to act

in the context of this proceeding, the
Commission should focus on maximiz-
ing consumer welfare and ensuring
that the Internet does not stagnate but
instead continues to evolve. The goal
cannot be to protect or help a particu-
lar group of competitors or a specific
portion of the Internet ecosystem.

Nor should it be to protect or freeze in
place a particular “vision” of the public
Internet. The Commission should:

* Facilitate the development of indus-
try standards, self-regulatory codes,
and best practices to promote trans-
parency — practices that should
apply to all providers throughout
the Internet ecosystem, including
providers of networks, applications,
and devices.

* Avoid mandating particular disclo-
sures or practices through prescrip-
tive regulations, which cannot keep
pace with rapid changes in technol-
ogy and consumer demand. Indeed,
any attempt to regulate disclosure
will quickly run into problems such
as how to determine the level of de-
tail that should be required.

* If, despite all this, the Commission
does promulgate rules of any kind,
it is imperative that those rules not
single out broadband access provid-
ers and instead apply to all parts of
the Internet ecosystem. Applying
rules to only one set of competitors
will compound the competition-
distorting effects of those rules. The
Commission has spent many years

trying to remove the artificial distor-
tions created by separate regulatory
silos as telephone companies, cable
operators, wireless carriers, and
others have increasingly competed
with one another. It would make no
sense to re-create that silo system
of regulation on the Internet, where
it is already clear that distinctions
between networks, application and
content, and devices are rapidly
eroding.
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