
 

 

 

 

 

 

EXHIBIT 5 



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

LEVEL 3 COMMUNICATIONS, LLC )
)

Petition for Declaratory Ruling that )
Right-of-Way Rents Imposed by the New )
York State Thruway Authority Are )
Preempted Under Section 253 )

WC Docket No. 09-153

DECLARATION OF MIKE WIEMER IN SUPPORT OF
PETITION FOR DECLARATORY RULING THAT RIGHT-OF-WAY RENTS

IMPOSED BY THE NEW YORK STATE THRUWAY AUTHORITY ARE
PREEMPTED UNDER SECTION 253

I, Mike Wiemer, declare under penalty of perjury as follows:

L I am currently employed by Level 3 Communications, LLC CLeveI 3") as an
"OSP Engineer" ("OSP" stands for "outside plant") in charge of maintenance, repair and
operation of Level 3's network assets in the Boston, MA area. From 2002 to early 2006
(shortly after Level 3 acquired Williams Communications, Inc. ("Williams")), I was the
OSP Coordinator for Williams responsible for maintenance, repair and operation of
Williams' network along the New York State Thruway ("NYSTA") rights of way. I have
been involved in outside plant maintenance of communications facilities since 1996, and
have significant expertise in compliance with safety and operational requirements that are
typically imposed by state and local governments respecting the operation and
maintenance of communications facilities located within and along road and highway
rights of way.

2. The Backbone Network running the length of the New York State Thruway was
constructed by MFS Network Technologies, Inc. (now Adesta LLC) so as to be located in
areas where routine maintenance of the Backbone Network and the fibers installed within
those conduits could be completed without interference with highway operations, and
without sacrificing the safety of citizens using NYSTA's highway. In most instances
(except where physical barriers prevented it), the Backbone Network is located to the side
of the highway, between the edge of the shoulder and the fence line marking the edge of
NYSTA's rights of way. In only limited circumstances (such as where interchanges, rock
outcroppings or other physical barriers required it), the Backbone Network occupies the
median of the NSYTA highway.

3. None of the 17 interconnection points to the NYSTA Backbone Network at issue
in the Petition are located within the median.



4. In my professional opinion, once construction of the interconnection points is
complete, there is little or no reason for Williams (or now Level 3) to require physical
access to NYSTA's rights of way in a manner that would impede traffic flow, interfere
with NYSTA operations, or affect in any way the safety ofNYSTA's highway. If
physical access to the NYSTA rights of way was required (due, for example, to a backhoe
cut or relocation required by NYSTA), NYSTA has many procedures for assuring that
such work is completed in a manner that is consistent with its safety and operational
requirements. To my knowledge, Williams, Level 3 and Adesta have never been advised
that they were in material violation of those rules by NYSTA. Furthermore, in my
professional opinion, the extent of any potential impact on NYSTA operations in such a
situation would, for the 17 lateral connections at issue in the Petition, be less than the
impact that would result from a utility cut or relocation for a full transverse crossing of
the NYSTA rights of way, as the full transverse crossings are generally longer than the
lateral connections that Williams installed for connections to the Backbone Network.

5. In my years managing the Williams Backbone Network along the NYSTA rights
of way, other than for fiber cuts or relocation work coordinated by Adesta I only accessed
the rights of way a single time. The purpose of that access was to determine and map, via
Global Position Satellite service, the location of handholes and manholes located along
the Backbone Network (but not the lateral connections). To accomplish this, I rode in a
vehicle owned and driven by an Adesta employee, and we pulled off the shoulder at
locations where maps indicated a manhole location. We then charted the precise location
ofthe manhole or handhole using GPS devices. After the lateral connections to the
Backbone Network were completed, Williams did not need (during my years as the
Williams asp Engineer) to access NYSTA rights of way at all for splicing, maintenance,
repair or relocation of those lateral connections or the Williams Fiber located in the
conduits.

Dated this&>:3 day of February 2010:
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