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March 23, 2010 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th St. SW 
Washington, DC 20554 
 
RE: Notice of Ex Parte presentation in:  MB Docket No. 08-82 
       MC Docket No. 97-80 
        
 
Dear Ms. Dortch: 
 
On behalf of Public Knowledge, this letter is to provide information relating to discussions 
between Public Knowledge (PK) and a member of the Commission’s staff on March 23, 2010. 
 
Present at the meeting were: Harold Feld, Legal Director, PK; John Bergmayer, Staff Attorney, 
PK; Michael Weinberg, Staff Attorney, PK; and Bradley Gillen, Legal Advisor, Office of 
Commissioner Baker, FCC. 
 
PK discussed its ongoing objection, on both substantive and procedural grounds, to the MPAA’s 
waiver request to the Commission’s Selectable Output Control (SOC) rules.   
 
Substantively, PK repeated concerns that the MPAA has failed to provide evidence that there is 
any connection between on-demand release schedules and piracy.  The MPAA continues to be 
unable to show how SOC impacts the unauthorized copies of works flowing from the studios 
themselves that appear online.  While it is clear that SOC will hamper innovation and harm 
consumers, it is unclear how it will put an end to unauthorized copies of works.  Similarly, the 
MPAA has not explained why releasing films via video-on-demand prior to DVD release should 
be considered a new business model when a number of non-MPAA member studios, as well as at 
least one MPAA member studio, already engage in this practice without a SOC waiver. 
 
Procedurally, PK expressed concerns that the preponderance of waivers work to undermine 
confidence in the Commission and its rules.  When evaluating waivers, the Commission must 
demand that petitioners truly have no option within existing rules.  In the context of SOC, the 
MPAA has failed to meet this standard.  Other existing interests, such as consumers, independent 
filmmakers, and theater owners, have expressed concerns about real harms related to an SOC 
waiver.  In light of this, the Commission should avoid merely choosing winners and losers in the 
developing digital film industry by granting a groundless waiver. 
 
Finally, PK looked towards the reexamination of issues related to set top boxes.  Hopefully it 
will provide an opportunity to revisit the complaints raised in a wide variety of waiver requests 
and formulate a comprehensive set of policies for set top boxes and the distribution of content.  
Although PK believes that using DRM can often distort markets, slow innovation, and hurt 
consumers, it is certainly time to examine the concerns of all parties together.  The resulting 
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policy should provide stable rules for everyone, doing away with the need for most waiver 
requests.  This will create a platform for innovation that will benefit content owners and 
customers alike. 
 
In accordance with the FCC’s ex parte rules, this document is being electronically filed in the 
above-referenced dockets today. 
 
Sincerely, 
 
 
________________/s/____________ 
Michael Weinberg 
Staff Attorney 
Public Knowledge 
 
 
 
 
CC:  Bradley Gillen 
 


