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WC 09-197

COMMENTS OF TRACFONE WIRELESS, INC.

TracFone Wireless, Inc. ("TracFone"), pursuant to the public notice issued February 26,

2010/ hereby submits its comments in response to the above-captioned petitions of Virgin

Mobile USA, L.P. ("Virgin Mobile") for designation as an Eligible Telecommunications Carrier

("ETC") in the States of Connecticut, Delaware, New Hampshire and the District of Columbia.

In its most recently-filed petitions for ETC designation, Virgin Mobile asserts that it

should no longer be subject to the conditions imposed by the Commission in granting Virgin

Mobile forbearance from the requirements of Section 214(e)(1) of the Communications Act,

specifically the condition that requires Virgin Mobile to obtain certification from public safety

answering points ("PSAPs") that its customers will have access to 911 and E911. Virgin Mobile

set forth the identical assertion in its petition for designation as an ETC in the State of Alabama.

On March 1, 2010, TracFone submitted comments on Virgin Mobile's Alabama ETC

application in which it indicated that it was not opposed to designation of Virgin Mobile as an

1 Public Notice - Comment Sought on Petition of Virgin Mobile for Limited Designation as an
Eligible Telecommunications Carrier in Connecticut. Delaware, New Hampshire, and the
District of Columbia, (WC Docket No. 09-197), DA 10-345, released February 26,2010.



ETC in that state, but that it strongly objected to Virgin Mobile's suggestion that its recent

acquisition by Sprint Nextel should somehow relieve it of the important Commission-imposed

conditions attached to its forbearance approval. Rather than reiterating in these comments the

legal and public interest reasons why Virgin Mobile should remain subject to the forbearance

conditions, including the PSAP certification condition, TracFone incorporates by reference its

comments filed in response to Virgin Mobile's Alabama ETC petition. For the convenience of

the Commission and its staff, a copy of those comments is attached hereto.

Respectfully submitted,

TRACFONE WIRELESS, INC.

~ -~--
GREENBERG TRAURIG, LLP
2101 L Street, NW
Suite 1000
Washington, DC 20037
(202) 331-3100

Its Attorneys

March 29,2010
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WC Docket No. 09·197

COMMENTS OF TRACFONE WIRELESS, INC.

TracFone Wireless, Inc. ("TracFone"), pursuant to the public notice issued January 28,

2010, I hereby submits its comments in response to the above-captioned petition of Virgin Mobile

USA, L.P. ("Virgin Mobile") for designation as an Eligible Telecommunications Carrier

("ETC") in the State of Alabama.

TracFone does not oppose Virgin Mobile's petition for ETC designation in Alabama. As

noted in the Commission's order granting Virgin Mobile forbearance from the facilities-based

requirement of 47 U.S.C. § 214(e)(l)(A) and designating Virgin Mobile as an ETC in the states

of New York, Virginia, North Carolina and Tennessee, the Commission has concluded that

Virgin Mobile's Lifeline offering will provide various benefits to consumers including consumer

choice, high quality service offerings and mobility.2 The Commission previously had reached a

similar conclusion with respect to TracFone's Lifeline offering in designating TracFone as an

1 Public Notice - Comment Sought on Petition of Virgin Mobile for Limited Designation as an
Eligible Telecommunications Carrier in Alabama, (WC Docket No. 09-197), DA 10-147,
released January 28, 2010.
2 In the Matter of Virgin Mobile USA, L.P., Petition for Forbearance from 47 U.S.C. §
214(e)(l)(A), Petition for Designation as an Eligible Telecommunications Carrier in the State of
New York, et ai, 24 FCC Rcd 3381 (2009) ("Virgin Mobile Forbearance Order") at ~ 38.



ETC in ten states (including Alabama) and the District of Columbia in 2008.3 However,

TracFone strongly objects to Virgin Mobile's expressed desire to be relieved of the forbearance

conditions imposed upon it by the Commission and which Virgin Mobile has repeatedly

committed to honoring, specifically, the condition that it obtain certifications from public safety

answering points ("PSAPs") that it provides its Lifeline customers with access to 911 and E911.4

TracFone respectfully urges the Commission to state unequivocally that Virgin Mobile remains

bound by the conditions imposed upon it by the Virgin Mobile Forbearance Order, including the

PSAP certification condition.

In its petition for forbearance and in its initial ETC petitions, Virgin Mobile expressly

represented to the Commission that it would abide by the conditions imposed upon TracFone as

part of the Commission's grant of limited forbearance for the purpose of allowing TracFone to

be designated as an ETC to offer Lifeline service.5 That commitment included the PSAP

certification condition. Virgin Mobile's commitment to comply with those conditions was

referenced by the Commission and relied upon by the Commission in granting Virgin Mobile's

request for forbearance and its initial ETC designation petitions.6

3 In the Matter of Federal-State Joint Board on Universal Service; TracFone Wireless, Inc.
Petition for Designation as an Eligible Telecommunications Carrier in the State of New York, et
ai, 23 FCC Rcd 6206 (2008) ("TracFone ETC Designation Order").
4 Virgin Mobile USA, L.P., Petition for Limited Designation as an Eligible Telecommunications
Carrier in the State of Alabama, filed January 15, 2010, at 8-9 ("Virgin Mobile AL ETC
Petition").
5 Petition of TracFone Wireless, Inc. for Forbearance from 47 U.S.C. § 214(e)(l)(A) and 47
C.F.R. § 54.201(i2, 20 FCC Rcd 15095 (2005) ("TracFone Forbearance Order").
6Virgin Mobile Forbearance Order at ~ 3.
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On October 29, 2009 -- less than three months prior to the filing of Virgin Mobile's

Alabama ETC petition -- the Commission approved Virgin Mobile's plan for compliance with

the forbearance conditions, including the PSAP certification condition.7

In its Alabama ETC petition, Virgin Mobile asserts to the Commission for the first time

the novel proposition that the PSAP certification condition should no longer be applicable to it as

a result of the acquisition of Virgin Mobile by Sprint Nexte1.8 Significantly, at no time during

the Commission's review of Sprint Nextel's application for consent to the assignment of Virgin

Mobile's authorizations did either Sprint Nextel or Virgin Mobile indicate to the Commission

that they intended to base a strategy for relief from the forbearance conditions upon completion

of that transaction.9

Commission grant of Virgin Mobile's request for forbearance, like TracFone's previous

forbearance approval, was specifically made subject to a series of Commission-imposed

conditions. Those conditions which are enumerated at paragraph 12 of the Virgin Mobile

Forbearance Order have never been repealed. Neither has Virgin Mobile -- either before or after

its acquisition by Sprint Nextel -- petitioned the Commission for removal or modification of any

of those conditions, including the PSAP certification condition. In the absence of any such

request or any action by the Commission either eliminating or modifying those conditions,

Virgin Mobile's self-serving statement that the PSAP certification condition "is inapplicable to

7 Federal-State Joint Board on Universal Service, Virgin Mobile USA, L.P. Petition for
Forbearance from 47 U.s.C. § 214(e)(l)(A), 48 CR 1087 (2009).
8 Virgin Mobile AL ETC Petition at 9. Curiously, nowhere in its petition has Virgin Mobile
asserted that any of the other conditions of forbearance no longer are applicable to it.
9 Virgin Mobile's attempt to utilize its acquisition by Sprint Nextel to wiggle out from under the
burdens of the Commission's Forbearance conditions is especially unseemly in light of Sprint
Nextel's continuing objections to requests by TracFone to seek modification of those same
conditions. See, e.g., Comments of Sprint Nextel Corporation in CC Docket No. 96-45, filed
July 6, 2009 at 3 ("The instant proceedings involve further requests from TracFone for
dispensation from certain ETC rules or requirements.").
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the instant request of Virgin Mobile as a facilities-based provider" should be summarily rejected

as a unilateral attempt by Virgin Mobile to rewrite the terms of the Virgin Mobile Forbearance

Order and to avoid the very conditions upon which the Commission's grant of forbearance and

approval of Virgin Mobile's prior ETC designations was based -- conditions which Virgin

Mobile has repeatedly represented to the Commission were acceptable to it.

In subjecting Virgin Mobile to the PSAP certification condition, the Commission stated

as follows:

Given the importance of public safety, we condition this grant of
forbearance on Virgin Mobile's compliance with the E911
requirements applicable to wireless resellers, as modified below,
for all Lifeline customers. In light of the condition discussed
below, that Virgin Mobile ensure its customers receive only one
Lifeline-supported service, we find it essential that Virgin
Mobile's Lifeline-supported service be capable of providing
emergency access. Given the possibility that this Lifeline
supported service will be the customers' only means of accessing
emergency personnel, we require that Virgin Mobile provide its
Lifeline customers with access to basic and E911 service
immediately upon activation of service. To demonstrate
compliance with this condition, Virgin Mobile must obtain a
certification from each PSAP where it provides Lifeline service
confirming that Virgin Mobile provides its customers with access
to basic and E911 service. 10

As eloquently explained by the above statement from the Virgin Mobile Forbearance

Order, public safety is critical for wireless Lifeline services, and reliable access to 911 and E911

is especially important in situations where a Lifeline-supported wireless service is the

consumer's only means for accessing emergency assistance. Public safety is no less important

today than it was on the date of the Virgin Mobile Forbearance Order. Virgin Mobile's Lifeline

customers will be no less reliant on that company's ability to provide reliable 911 and E911

access today and in the future than they were at the time of the Virgin Mobile Forbearance Order

10 Virgin Mobile Forbearance Order at ~ 22.
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and its initial ETC designations or, for that matter, on the day prior to consummation of the

acquisition of Virgin Mobile by Sprint Nextel. The fact that Virgin Mobile's network vendor--

Sprint Nextel -- has recently purchased the company does not make public safety any less

important. Neither does it make Virgin Mobile's Lifeline customers whose only means of access

to 911 and E911 is Virgin Mobile's Lifeline service any less reliant on that service to access 911

and E911.

The conditions imposed on Virgin Mobile, including the PSAP certification condition,

are identical to those which the Commission imposed upon TracFone. Beginning in April 2008

following the Commission's designation ofTracFone as an ETC in several states and the District

of Columbia,1
1 TracFone undertook time-consuming, burdensome, and costly efforts to comply

with the PSAP certification condition. After months of effort and expenditure of countless

resources, it became apparent to TracFone that the PSAP certification condition was not

achieving its intended purpose of ensuring access to 911 and E911 by all customers. Moreover,

TracFone concluded that such assurances could be obtained by other more implementable

means. Based upon those experiences, in November 2008, TracFone petitioned the Commission

to modify the PSAP certification condition. By order issued on March 5, 2009, the Commission

modified the PSAP certification condition to allow for self-certification in cases where PSAPs

have failed to act on certification requests within 90 days, provided that TracFone obtain

certification from its underlying carriers that they route 911 calls from TracFone customers in the

same manner as they route 911 calls from their own retail customers. 12 In the Virgin Mobile

Forbearance Order, the Commission made the identical 90 day self-certification process

11 TracFone ETC Designation Order.
12 Federal-State Joint Board on Universal Service; TracFone Wireless, Inc., 24 FCC Rcd 3375
(2009).
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applicable to Virgin Mobile. That process has worked well, and all wireless ETCs who have

been granted forbearance should remain subject to that condition. Indeed, Virgin Mobile has

been a beneficiary of TracFone's efforts to have the PSAP certification condition modified to

allow for self-certification. It should be especially simple for Virgin Mobile to obtain from its

underlying network provider -- Sprint Nextel -- the required certification, in view of the fact that

its underlying provider now has an ownership interest in Virgin Mobile.

Conversely, if the Commission concludes, based on several years of experience with

ETCs offering prepaid wireless Lifeline alternatives, that PSAP certification/self-certification no

longer is necessary to ensure that those ETCs' Lifeline customers will have access to 911 and

E91l, then the condition should be further modified or eliminated for all ETCs, irrespective of

whether one or more of the ETCs who are subject to that condition later become affiliated with a

facilities-based provider. 13

Finally, TracFone reminds the Commission and Virgin Mobile that the PSAP

certification condition is a Commission-imposed condition of forbearance from the requirement

of Section 214(e)(1 )(A) of the Communications Act. Absent forbearance, Virgin Mobile could

not be designated as an ETC either by the Commission, pursuant to Section 214(e)(6) of the

Communications Act, or by any state commission pursuant to Section 214(e)(2). The

Commission should be aware that Virgin Mobile has requested ETC designation from numerous

state commissions including, for example, the Florida Public Service Commission, the California

13 TracFone is owned by America Movil which also owns Puerto Rico Telephone Company and
its wireless affiliate, Claro. Claro, like Sprint Nextel, is a facilities-based carrier. Based upon
Virgin Mobile's logic in disclaiming responsibility for compliance with the PSAP certification
condition of forbearance, TracFone also provides service, in part, over its own facilities since it
utilizes the network facilities of its corporate affiliate, Claro, to provide service to its customers.
Therefore, if the Commission agrees that Virgin Mobile should be relieved from further
responsibility to comply with the PSAP certification condition, so too should TracFone.
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Public Utilities Commission, the Public Utilities Commission of Ohio, the Washington Utilities

and Transportation, and others. In each of those Virgin Mobile ETC applications, the company

has claimed that it is no longer subject to the PSAP certification condition -- a condition of

forbearance imposed by the Commission. Accordingly, TracFone respectfully requests that the

Commission indicate in its disposition of Virgin Mobile's Alabama ETC petition that the PSAP

certification condition remains applicable and that no state has the authority to relieve Virgin

Mobile from its obligation to comply with a Commission-imposed condition of forbearance. 14

Respectfully submitted,

~~,m_c_. --...

Mitchell F. Brecher
GREENBERG TRAURIG, LLP
2101 L Street, NW
Suite 1000
Washington, DC 20037
(202) 331-3100

Its Attorneys

March 1, 2010

14 By Public Notice issued February 26, 2010, the Commission has announced that Virgin
Mobile also has petitioned for ETC designation for the states of Connecticut, Delaware, New
Hampshire and the District of Columbia. (DA 10-345, released February 26,2010). TracFone's
concerns articulated in these comments are applicable to those additional Virgin Mobile ETC
petitions.

7



CERTIFICATE OF SERVICE

I, Raymond Lee, a Legal Secretary with the law firm of Greenberg Traurig, LLP, hereby

certify that on March 1,2010, a true and correct copy of the foregoing Comments of TracFone

Wireless, Inc. was sent via electronic-mail or as otherwise indicated, to the following:

Best Copy and Printing, Inc.
445 12th Street, S.W.
Room 5-A452
Washington, D.C. 20554
fcc@bcpiweb.com

Nicholas A. Degani
Telecommunications Access Policy Division
Wireline Competition Bureau
445 12th Street, S.W.
Room 5-B442
Washington, D.C. 20554
nicholas.degani@fcc.gov

Charles Tyler
Telecommunications Access Policy Division
Wireline Competition Bureau
445 12th Street, S.W.
Room 5-A452
Washington, D.C. 20554
charles.tyler@fcc.gov

John M. Beahn
Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, N.W
Washington, D.C. 20005
john.beahn@skadden.com

Peter Lurie
Virgin Mobile USA, L.P.
10 Independence Blvd
Warren, NJ 07059
*via first-class mail postage prepaid

Elaine Divelbliss
Virgin Mobile USA, L.P.
10 Independence Blvd
Warren, NJ 07059
*viafirst-class mail postage prepaid



CERTIFICATE OF SERVICE

I, Raymond Lee, a Legal Secretary with the law firm of Greenberg Traurig, LLP, hereby

certify that on March 29,2010, a true and correct copy of the foregoing Comments of TracFone

Wireless, Inc. was sent via electronic-mail, or as otherwise indicated, to the following:

Best Copy and Printing, Inc.
445 Izth Street, S.W.
Room CY-B402
Washington, D.C. 20554
fcc@bcpiweb.com

Nicholas A. Degani
Telecommunications Access Policy Division
Wireline Competition Bureau
445 Izth Street, S.W.
Room 5-B442
Washington, D.C. 20554
nicholas.degani@fcc.gov

Charles Tyler
Telecommunications Access Policy Division
Wireline Competition Bureau
445 12th Street, S.W.
Room 5-A452
Washington, D.C. 20554
charles.tyler@fcc.gov

John M. Beahn
Skadden, Arps, Slate, Meagher & Flom LLP
1440 New York Avenue, N.W
Washington, D.C. 20005
john.beahn@skadden.com

Peter Lurie
Virgin Mobile USA, L.P.
10 Independence Blvd
Warren, NJ 07059
*via first-class mail postage prepaid

Elaine Divelbliss
Virgin Mobile USA, L.P.
10 Independence Blvd
Warren, NJ 07059
*viafirst-class mail postage prepaid


