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---------,

File Number;

CC Docket Number: 02-(,

H£QUEST FOR REVIF:W

Pdilioner. Kansas Clly UnifIed School Dislricl 5()(1. respeclfully riXlue,ts that. pursuant

10 tbe authority conlained in Seclion, 1-4 and 254 of the Communicalions ACI of 193--1. as

antended. 47 USC §§ 151-154 and 254. ,,,,d pursuant 10 lhe aUlhority delegated in sections 0.91.

0.291. 1.3. und 54,722(a) "flhe Commission's rules. 47 C.F.R, §§ 0.91. 0.291. I.J. and

54.722(a). lhat the Requesl for Review as tiled by Pelitioner be graJlled by lhe Federal

Communil'atiuns Commission. that USAC" s deniallx overtumed. and lhal minimum processing

standards III: waived lor good cause shown. In support of this Request. Pelitioner Kansas City

Unified SehoolDistriel 500 states and alleges;l1; follows;

51'A1'F:i\1 ENT OF FACTS

I. Kansas Ciw Unified School Dislricl 500 (hereinafter rcfem:d to as "I'etitioner") I,
a Kansa, scl100l district located in Kansas Cily. K,ms.as. Th" di~trict includes

roughly 20.000 slUdenL~. including 44 eligible funding sites.

2. The Kansas City Unified School Distri<:t 500 applied ror funding lilrough the

Schools and Libmries Di vision of lhe Universal Services Adnlinistrali ve



Company (ht:reinaFlt:r referred to as ··USAC·) which administers the Universal

Service Fund.

3. In Funding Year 2009. Petitiont:r applied for USAC Funding to be used to procure

local phont: service (pRJ lines and "1"1 lines) for the ocnefit or Petitiont:r

4. On December 24. 2oo~. Petitioner filed Foml 470 Dt:s<:ription of Services

Requested and Certiikation. pursuant 10 the competitive bidding requirements of

USAC.

5. Form 470 is a Request tor Proposals. These documents are voluminous and highly

complex (as the FCC has stated). A copy of the Form 470 as Iiled by Pditioner is

attached hCrdO as Exhibit A.

Pursuant to tht: compctitive bidding requirements. Form 470 must he poskd for

28 days so as to allow for proper comprehension and ;malysis by prospcctive

bidders

7. Petitioner·s Fom] 470 indudcd a statement that no additional Req~H:StS for

Proposals were being submitted by Petitioner.

8. On February 12. 2009. Petitioner filed Form 471. npplication numocr was

665917.

9. No bids bad been rect:ived by Jimuary 21. 2009. pursuant to Petitioncr"s FornI 470

Des<:ription of Serviccs Rcqucstcd and Ccrtification. January 21. 2009. W;lS the

end ofthc competitive bidding window.

10. AT&T was the then eurrem vcndor for Petitioner tor the relevam ""rYkes. On

January 21.100'). AT&T conJirmed thai it would not change the relevant prices.
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II. On February 2. 2009. l\k Joseph R. Fives. th~ Director ()fT<-'~hnology anJ

Infonnalion S~rvices lor Petitioner. dispatched II.n e-mail 10 Surcwest anJ Paetee.

both of which an: technological companics providing infonnation tcchnology

serl'iees of the nature necdcJ by Pditioner. This e-mail was not a Request For

Proposals, but nuher an infonnal communication directing Surcwcst and Paetee to

consult the Fom] ..170.

12. Tlw email sem by Mr. Fives docs not re>emble the Form 470 Request for

Proposals in form or in function. No new infonnation w:c; proviJeJ and the e-mail

was ddign~d to direct th~ companies to the Form 470 Description orSer"ices

Req~lested and Cenification which was the only Requcst for Proposal submilted

by Petitioner in Funding Year 2009.

13. Following presenullion of bids from Surewest. Paetee and AT&T. a contract was

signed between Petitioner and Surewest on Februarv 9, 2009 as Sur~west

provided the lowest priecJ bid.

14. Cost was the only factor in choosing the witming vendor.

15. On Jul} ~,2009.I'etitioner submitted bid documentation referred to as "RFP

20022" 10 USAC.

16. Petitioner's bid documentation was denied by USAC on or about Ik---cembcr 30.

2009. A ~opy of USACs FUnJlng Decision Commitm~nt Letter is alI<lched hereto

as Exhibit B.

17. On February 24. 20 IO. Petitioner's Appe;ll was denied by USAC based upon the

elToneous assertion that the e'lll;lil of February 2. 2009. was a fomlal Request for
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Proposals. A copy of Pelitioner's Leuer of Appeal to USAC as well as the Denial

is attached hereto:i); Exhibil C.

ARGUMENTS AND AUTHOIUTIES

18, The Federal Communications Commi~sion (hereinafter referred to as "lhe FCC')

has the authunly on appeal to waive minimum procl.·ssing standards as e,lahlished

by USAC. which is a derivmive adminislratil'e agency ofth" FCC. See: The

Federal Communicatiuns ACI of 1934. As Amended. 47 USC !i 151. el seq.

19 Based upon a review of lhe relevanl precedent. good call.><' nists 10 waive the

minimllm proce~ing standards establish<"d by USAC.

10. The only alleged error in the processing slandard \.las an c-maiL which ""d~ an

infonnal communiemion direcling Sur"weSl and Paelec 10 consult the Fonn 470

amI is alwched herelO as Exhibil D. Clearly this e-mail docs not eompon will1 any

FornI 470 or 471 as required by USAC.

11. Given lhe r<,quiremenl~ of the USAC program. which lhe FCC has admined arc

complex ;jnd onerous. it is reasonable to excuse minor clerical errors.'

22. The FCC has maintained that the "IRlules and instruclion~ lor filing the FCC

F"nn 471 arc vague and unclear" and that resulting misunderstandings leading 10

forms being filed out of time warrant rel'iew and re\'''Nll of denial, by USAC.z

'llle primary objeelil'e of the USAC progr..m i, to ensure that school, and

Iibmries benefit from the Schools and Libraries Universal Service Suppon

t\kehanism as contemplated by the Slatute.)

, In lie. lI",!ue." fM II....,;"'" ofIh" fRdsio" 0/Ihe Unl""'5"/ Sen'i,e Adml"i,fraror by Bishop I'er,y Middle School.
,v,-..- O,lea"" LA, el al.. '[21, adop'ed May 19, 2006.
, In /Ie /I ..que."" fi>T W";,w 0/Deds;"", ofus"c by Ac",!<'myfi" Academic E:.tcel/enu. AWl" I'IIlley. CII/ifomw,
", ul. ~4. Adopted Marth 9. 2007, (School, and Libr""ie, Uni'e",,1 Support Mechanism. File N(lS, SLD-539076.
539722 or al. CC Dockcl N". (ll-6j
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24. ··lm[Xlrtantly. applicants' error.; could not ha"c rcsulled in an advantage for them

m the processing of their application, That is, the apphcams' mistakes. ;f 1'01

caught by USAC. could not ha\"(.· re5uhc(1 in the applicam recciving morc fllnding

than it was entitl<XIto.ln addition. a\ Ithat]timc. there [wasl no evidcnce of

waste. fraud or abusc. misuse of fUllds. or a fai lure to !ldhe'" to core program

requirl'mcnts."· This re~ulled in un<Jue h:lrdship. Applicants dClllonstmtc here that

rigid compliancc with the application procedures docs nO! further thc purposes of

section 245(h) or serve thc public interest." I !cre. Petitioncr incurred no bendit

nor receivcd any additional funding to which it was not entitled. There i~ no

cvidcnee of waste. trJ.ud. Or abu,;e or misuse of funds.

The alleged violation at iSSlll: is procedural mthcr than suhstantive.l'rceedmt

demonstmtes thm such a violation warrants review and re\'erS<lI.~

26. Gmnting this request lOr wai""r of minimum processing standards will not

interfere with monies held by the Universal Service Fund as should these requests

all be fully funded. thcse funds have already been colleded and held in rescrw.

No prejudice rc~ults to the Universal Service Fund or to the publ ie interest"

27. Specifically. preecdent exists for review and reversal of a USAC denial bas<-,d

lIpon misinterpretation or a Requ<-'st for Proposal. Some ofthcsc documents were

l I" Re ,V"('f!"'i1le Commu"i!)' VnU &'hooJ Oi",i"1 203, N"I>£",·//iO. IIII""is. 9. ad"",cd February 27. 200 t
• ,,, Re: Req"eJt jOr R""'''''' 0[11" [NelslO" af/he UnI\,.,,'ul Soro'''' .'Idlll''''''''''''OI" hy lJ"ho!, I'erry ,II'ddle ~hooJ,

N.....' Orl,a"", LA, e, "I.. II .•d<>ptl'<l M"y t9. 2006. See ,lIs" 41 USC §25~(h). di"'ussing ,I.. USAC p"'gmm·.
rrima'Y g""t of",,,,ing the public Ime..>!.

I" Re R""""s's for Wai>-er ofDecisia". o[VSAC by Academyfor Amdemi<' Exed/en"., Apple 1'"lIey. C:aliji"",u,
eI al. ~5. Ad'>p«d ~lar<h 9. 2001. (School, and Librarie. Un;versal S"ppon Me<i,ani.m. Fil. Nos, SLD-';39076.
539722 el at. CC Docket No. 02--6). G'ing In Re: Heq".sl for II","",,,, (Jjlne Veeisl"" ofIn~ Uniwr.<l11 Service
Adml"i<lrm(Jf" by Bishop PerIJ' Aliddle &hoo/, New Orl.ans, U . •, III.. 1t~. adoplrd M.y 19, 2006.
• /" Re Revaes" for Wai"" ofDeci,la". ofUSAC by A""de"'yfOl" Amd.",i" Ex'TllenCl'. Apple l'all,~'. California.
eI al. ~6. Adopted ~t"r<h 9. 2007. (School, and Librari•• Lin iversal S"ppoJ1 M<:<hani.m. File Nos. SI.0-';39076.
539722 e' at, CC Doc••, No. 02·6).
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cmegorized by petitioners <IS "Requests for Quotes" or '-Description of Services"

and were merely 't... J restmement of infonnmion on the'it FCC Fomls 470..,

COKCI.1JSION

l'c1itioner rcspedfully re'lUe,ts that. pursuam to the authority contai ned in Sections 1-4

and 254 urthe Commutlicmions ACI of 1934. as amended. 47 USC ~ 151-154 and 254. and

pursuant to the autbority dclegmed in s<:et;ons 0,91. 0.291. 1.3. and 54.722(a) of tbe

Commi$,ion's nIles. 47 C.F.R. §§ 0,91. 0.291. 1.3. and 54.722(a). and pW-SUaIll to the prc><:Cdenl

of The Bi.!hop l'eny Order. et al. that the Requests lor Review tIS Iikd by Ihe Petitioner be

granted and that a waiver of minimum processing standards be grantcd in tbis case. Petitioner

n:spectfully l'Cl:1uesls thm USACs denial be reversed.

cJv-u"~
Joseph R. Fives
Oin:ctor. Techl1ology & Infonnmioll Services
Kans<\s City Kansas USD 500

hack ord
Supen ndem ofSch Is
Kansas City Kansas usn 500

Dale: ,4l'lZtL Z! I 2.010

, In lie: lIeq"em fQr 1I",';ew ofDecjsicms of1m, Unil'<'rml Sen'ice Admi,mlmwr ",. ApprO<1clr Learni,,!? QIld
.4,'.,e.'.,mem ,·e"'e... S,,"'a ,Ina, CA, el al,. I 7·8, Ad""ted Cktober ;0. 1008. File Nos. SLD-5G6t21. el al. tc
Doc~<t No. 02-6.
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