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REPLY COMMENTS 

The Federal Communications Commission (Commission or FCC) on October 22, 2009, 

released a Notice of Proposed Rulemaking (NPRM)1 seeking to codify the FCC’s existing four 

Internet policy principles contained in its broadband policy statement adopted August 5, 2005.2  

In addition, NPRM seeks to codify two new policy principles concerning “nondiscrimination” 

and “transparency.”  The NPRM further seeks to codify a rule that defines “reasonable network 

management” to help ensure that broadband networks are widely deployed, open, affordable, and 

                                                 
1 In the Matter of Preserving the Open Internet Broadband Industry Practices, GN Docket No. 09-191, WC Docket 
No. 07-52 (released Oct. 22, 2009). 
2 In the Matters of Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, CC 
Docket No. 02-33, Review of Regulatory Requirements for Incumbent LEC Broadband Telecommunications 
Services, CC Docket No. 01-337, Computer III Further Remand Proceedings: Bell Operating Company Provision of  
Enhanced Services: 1998 Biennial Regulatory Review – Review of Computer II and ONA Safeguards and 
requirements, CC Docket Nos. 95-20, 98-10, Inquiry Concerning High-Speed Access to the Internet Over cable and 
Other Facilities, GN Docket No. 00-185, Internet Over Cable Declaratory Ruling, Appropriate Regulatory 
Treatment for Broadband Access to the Internet Over Cable Facilities, CS Docket No. 02-52, Policy Statement, 
FCC 05-151( Released September 23, 2005). 
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accessible to all consumers.3  NTCA filed comments in the proceeding on January 14, 2010 and 

hereby submits these reply comments.4 

NTCA does not reiterate the points made in its initial comments here, but points out that 

nearly the entire telecommunications industry, in its comments, urges the Commission to be 

cautious as it attempts to regulate an “Open Internet.”  Many industry commenters argue for 

flexibility in the application of any new open Internet rules to permit access providers the ability 

to effectively manage their networks.5  NTCA asked the Commission to define “reasonable 

network management” in a manner that permits Internet access providers the flexibility to 

manage their networks in a reasonable, equitable and cost effective manner.6  OPASTCO 

correctly tied this management flexibility to network investment and broadband availability, 

“The more opportunities that rural ILECs have to earn revenue from their broadband networks 

beyond their limited customer bases for Internet access, the great their ability and incentive will 

be to make further network investments . . . “7   

NTCA was also joined in its concern about the Commission’s nondiscrimination 

proposal.  NTCA pointed out that some discrimination is desirable and suggested that the 

Commission refine its proposal to target anticompetitive conduct, limiting the prohibition to 

“unjust and unreasonable” discrimination.  As NECA puts it, “Open Internet rules should, at 

most, seek to safeguard consumers and application developers from unreasonable and 

                                                 
3 See Preamble, Telecommunications Act of 1996, P.L. 104-104, 100 Stat. 56 (1996) (enacting 1996 Act “to 
promote competition and reduce regulation in order to secure lower prices and higher quality services for American 
telecommunications consumers and encourage the rapid deployment of new telecommunications technologies”). 
4 There is substantial question about the Commission’s authority to adopt the proposed rules given the Court’s 
decision in Comcast Corp. v. FCC, No. 08-1291, slip op. (D.C. Cir. Apr. 6, 2010).  However, the Commission 
indicated that there exists other legal justification for Open Internet Rules (See, FCC Statement on Comcast v. FCC, 
released April 6, 2010).  Assuming the Commission moves forward with its proposals, the legal basis for rules does 
not impact NTCA’s members’ comments about them.   
5 See e.g., Comments of OPASTCO, NECA, US Telecom, RCA,  and NCTA, 
6 NTCA Comments, p. 3. 
7 OPASTCO Comments, p. 11. 
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anticompetitive discrimination that might ensue from the misuse or abuse of network 

management tools and the provision of arbitrarily differentiated network service.”8 

Although not addressed in NTCA’s initial comments, NTCA supports those commenters 

who argue that the Commission is misguided in focusing all of its regulatory attention on 

broadband Internet access providers.  As the United States Telecom Association writes, 

“Broadband services are just ‘one part of a wider information technology ecosystem that 

ultimately delivers value to consumers.”9  Rules that apply only to broadband access providers 

will “shackle just one discrete segment of this ecosystem – network broadband providers – while 

creating uncertainty about their ability to compete and offer unique services to consumers. . .”10  

The Commission should focus its efforts on the consumer experience rather than on just one link 

in the chain of providers who ultimately impact the experience of the broadband consumer. 

NTCA agrees with the American Cable Association (ACA) and OPASTCO that the FCC 

should extend any non-discrimination principle to all providers of broadband Internet-based 

content, application and service providers.  Many of these providers possess greater market 

power than the rural ILEC broadband Internet access providers and have exploited that power to 

the detriment of rural consumers.  United States Telecom offers several examples of restrictive 

actions that are currently taking place by non-network providers.  And like OPASTCO’s and 

ACA’s members, NTCA’s members report that ESPN requires them to pay a fee for every one of 

the broadband Internet access subscribers in order for any of their customers to gain access to the 

ESPN360.com website. Unless the broadband provider enters into a pay per subscriber for 

content agreement with ESPN, its customers have no way to access ESPN360.  A proliferation of 

                                                 
8 NECA Comments, p. 9. 
9 United States Telecom Association Comments, p. 40, citing DOJ filing, p.4.  See also, Comments of Comcast at 
29. 
10 United States Telecom Association Comments, p. 40.   
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similar website-for-a-fee arrangements would close off desirable content to many users and/or 

significantly drive up the price of broadband service.  ESPN360 is an example of exactly the 

market power abuse that the NPRM’s proposed nondiscrimination rule seeks to prevent, but does 

nothing to address.  As ACA argues, owners of dominant applications, services and devices have 

every incentive to follow ESPN’s example, conditioning user access to wholesale arrangements 

with the user’s broadband service provider.11 The Commission cannot achieve a goal of 

preserving an open Internet without extending a nondiscrimination principal to all participants 

delivering the broadband experience. 

CONCLUSION 

NTCA reiterates its position that the Commission should be flexible in its adoption of 

open Internet rules.  A general and flexible definition of reasonable network management is 

necessary to allow rural broadband access providers to meet their customer’s expectations in a 

competitively neutral manner.  The proposed nondiscrimination principle must be reworded in a 

manner that recognizes that some network discrimination is necessary and desirable, so long as 

the discrimination is not anticompetitive.  NTCA also agrees with those commenters who argue 

that the Commission’s proposed nondiscrimination rule will not accomplish the Commission’s 

 
11 ACA Comments, p. 7. 



goals of preserving and protecting the open Internet.  The consumer’s experience will 

only be protected if any nondiscrimination requirement is extended to apply to all Internet-based 

content, application and service providers.   

 

Respectfully submitted, 

 
 
       By:  /s/ Daniel Mitchell  
         Daniel Mitchell   
         Vice President, Legal and Industry 
      

By: /s/ Jill Canfield 
              Jill Canfield 
              Senior Regulatory Counsel 
         
       Its Attorneys 
            
       4121 Wilson Boulevard, 10th Floor 
       Arlington, VA 22203 
       (703) 351-2000 
 
April 26, 2010 
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CERTIFICATE OF SERVICE 

 

 I, Adrienne L. Rolls, certify that a copy of the foregoing Relpy Comments of the National 

Telecommunications Cooperative Association in GN Docket No. 09-191 and WC 07-52, FCC 

09-93, was served on this 26th day of April  2010 by first-class, United States mail, postage 

prepaid, or via electronic mail to the following persons:

Julius Genachowski, Chairman 
Federal Communications Commission 
445 12th Street, SW, Room 8-B201 
Washington, D.C.  20554 
Julius.Genachowski@fcc.gov 
 
Commissioner Michael J. Copps 
Federal Communications Commission 
445 12th Street, SW, Room 8-B115 
Washington, D.C.  20554 
Michael.Copps@fcc.gov 
 
Commissioner Robert M. McDowell 
Federal Communications Commission 
445 12th Street, SW, Room 8-C302 
Washington, D.C.  20554 
Robert.McDowell@fcc.gov 
 
Commissioner Mignon Clyburn 
Federal Communications Commission 
445 12th Street, SW, Room 8-A302 
Washington, D.C.  20554 
Mignon.Clyburn@fcc.gov 
 
Commissioner Meredith Attwell Baker 
Federal Communications Commission 
445 12th Street, SW, Room 8-A204 
Washington, D.C.  20554 
Meredith.Baker@fcc.gov 
 
Best Copy and Printing, Inc. 
Federal Communications Commission 
445 12th Street, SW, Room CY-B402 
Washington, D.C.  20554 
fcc@bcpiweb.com 

 
 
 
 

/s/ Adrienne L. Rolls  
     Adrienne L. Rolls 
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