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Re: Opposition to Order Granting
Request for Certification
to Federal Communications
Commission {(Case #81-999-08B)

Dear Ms. Chairman:

On behalf of Wentronics, Inc., a company which
provides cable television service to the town of Moab, Utah,
we hereby file official notice of protest to the Public
Service Commission of Utah's ("Commission") Order granting
the request for certification of pole attachment rate juris-
diction to the Federal Communications Commission ("FCC").
The Commission, by an Order dated February 23, 1981, pro-
posed to certify that the Commission has sufficient statu-
tory jurisdiction to requlate pole attachment rates, terms
and conditions. Wentronics respectfully submits that the
Commission lacks the necessary statutory authority to regu-
late the rates and terms of cable television pole attach-
ment agreements.

In establishing a procedure under which the FCC
would withdraw its jurisdiction over pole attachment agree-
ments for states that provided proper "certification", FCC
Rule Section 1.1414 expressly states that unless a state can
certify that:

l. It regulates rates, terms, and conditions
for pole attachments, and
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2. In sc regulating such rates, terms and con-
ditions, the state has the authority to con-
sider and does c¢onsider the interests of the
cable television services, as well as the
interests of the consumers of the utility
services, it will be rebuttably presumed that
the state is not regulating pole attachments.
(emphasis added).

Wentronics submits that it is clear from the language
cf Utah Code Ann. Section 54-4-13 (1953) that absolutely no
statutory authority to regulate the rates and terms of pole
attachment agreements is vested in the Commission. Sub-part
(1) is totally inapplicable to cable television because it
expressly treats only joint property use of two or more public
utilities. Cable television, of course, has consistently been
held not to be a public utility. 1/ Additicnally, the distinc-
tion made in sub-part (2) of Section 54-4-13 between a "public
utility"” and "a cable television company" is conclusive evidence
of the Utah legislatures belief that cable television is not
a public utility.

1l/ Greater Fremont, Inc. v. City of Fremont, 302 F. Supp. 652
(N.D. Ohio 1968), aff'd sub nom., Wonderland Ventures, Inc. v.
Sandusky, 423 F.2d 548 (6th Cir. 1970}; Orange County Cable
Communications Co. v. City of San Clemente, 59 Cal. App.2d 165,
130 Cal. Rptr. 429 (1976); Illinois-Indiana Cable Television
Ass'n v. Illinois Commerce Comm'n, 55 I11.2d 205, 302 N.E.2d
334 (1973); Minnesota Microwave, Inc. v. Public Service Comm'n,
291 Minn. 241, 190 N.w.2d 661 (1971);: Opinion of the Attornev
General of Arizona, No. 55-206, 12 P.&F. Radio Reg. 2094 (1955);
Re The Mountain States Tel. & Tel. Co., 73 P.U.R.2d4 161 (Colo.
Pub. Util. Comm'n 1968); Re Southern Bell Tel. & Tel. Co., 65

P.U.R. 34 117 (Fla. Pub. Serv. Comm'n 1966)}; Re New England
Tel. & Tel. Co., 60 P.U.R.3d 462 (Me. Pub. Util. Comm'n 1965).
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Sub~part (2) does, in an extremely limited manner,
address cable television. That sub-section, however, 1s con-
fined soley to describing the conditions under which a cable
system will be allowed to retain its contractural right to
stay on a utility's poles. This sub-section constitutes
nothing more than a list of limitations and requirements
that a cable system must meet in order to "share in and enjoy
the use of the right of way easement...." 1/ There is absol-
utely no language conferring to the Utah PSC the necessary
jurisdiction to regulate pole attachment agreements in con-
sideration of what impact their rates and terms will have upon
cable subscribers.

In a similar situation, the Florida Supreme Court
in Teleprompter Corporation v. Hawkins 2/ held that the Florida
Public Service Commission lacked the necessary jurisdiction
to regulate pole attachment agreements and, therefore, had
improperly certified to the Federal Communications Commission
(see the attached case). The FCC was subsegquently forced to
delete Florida as a certified state. 3/ Wentronics would

here seek to avoid similar time consuming judicial and admini-
strative proceedings.

Wentronics hereby requests that the Commission's
consideration of this jurisdictional issue be done on the
written submissions alone. Because the only issue involved
is purely an issue of law, an oral proceeding would not be
of additional probative wvalue.

1/ Utah Code Ann. Section 54-~4-13(2) (1553).

2/ Teleprompter Corporation v. Hawkins, N. 56, 291 (May 29,
1980).

3/ See the attached Public Notice.
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Wentronics, Inc., therefore, respectfully reguests

that the Public Service Commission of Utah rescind its pole
attachment regulation certification to the Federal Communica-
tions Commission.

cC:

Respectfully submitted,

BY: /s/ Robert L.

Robert L. James

iy f Mt

BY: /s/ Wesle R Hepp

Weslev R. Heppler
Attorneys for Wentronics, Inc.
Robert Gordon
David Lloyd
Attorneys for Utah Power & Light
FCC Pole Attachment Branch
Margaret Wood, Chief
Burt Weintraub
Wayne Smith
Daniel W. Shields, Esquire

Jim Ewalt, Esquire
NCTA

Gary L. Christensen, Esquire

Commissioners, Utah Public Service Commission
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Supreme Courf of Florida

Ne. 56,291

TELEPRCMPTER CORPORATION, ET AL.,
Petitioners,

vE.

PAULA F. BERWEINS, ET AL.,
Respondents.

[May 29, 1980)

30OYD, J.
This cause is befcre us to review an eorder by the Public
Service Coomissicrn certifying that it has authori:ty %o reculate

"pole attachment” agreements. We have jurisdieczicn. Asz. V,
§ 3(b)(3)., Fla. Const.

Fcle attachoent agreements are lease ac-eements between
urilicies anZ cable televisiorn ecompanies which autherize the
latter to use the excess space ¢n uzility poles for the purpose
of providing their customers cakle television sesvice. Bercause
the utilities have supericr bargaining position by virzue of
t+heir ownership and cont-el over utility poles along with the
s-C0RDANYING easexents, Congress cranted %ae Teceral Communica-
tiens Coxmission (FCC) the authority to regulate these agree-
mects except whest such matters are reculated Ly the state.
Fach such state needed to certify that:

(A} it regulatesx such rates, terms, ard conditions:
anc

(8) 4in se requlacing such rates, te-=s, a=c conditieons,
the State hes the authority tc ctens:der and does
consiéer the interests ©f tne suoscribers of cable
television services, as well as tae rterests of
the consunmers ©f the utilizy services.

Communications Ac: Amendnents of 1978, Pub. L. No. 95-234,
(47 U.5.C. § 224ic) (21)).



Ia response to this immending federal resuletion, the
commissicn sent notice of cestification to the FCT. BSubse-
quently, the coz=isszion gave notice and called for briefs frco
interested parties, folilowinc which it entered an orde- declaring
that it has the autheority to regulate pgole attachment agreements.
The petiticness claz that the commissicn does not have acthoris
to regulate the agreemenss or consider the interests of cable
television subscribers. We agree.

Several years ago the cormiszica held thas it ecould not
require utilities to eater intoc pole attachment agreemests.

Southern Bell Tel. & Tel. Co., 65 PCR 3d 117 (Fla. Pub. Ser.
1
Corm'n. 1966). In doing so it Treascned:

In 1913, when the Florida legislazure enacte?
a comprehensive plan fer the rezulaticn ol tele-
phone and telecresh comranies in thas stzte, ané
confer-red upen =he ceomission autherity o ad-
minister the act anc to0 rrescTibe rules and
regulations appresriate to the exersise of the
povers conferred therein, the Science oi tele-
vision t=ans—ission anéd the business of ope-~
rating coomunity antenna televisicr systess
were aot in ex_stence. The 1513 rlorida leg~-
islature, therefore, couwlid not have env.sicred
-=puch less have :ntenced <o reculete and cen-
t=ol-~the televis prn transmissicn Zac:il:ities
ang services with whnich we are ccrncermed. Thi
is exactly the sa—e kind of sitcation describec
by tne suprede c¢ouzt of Flezrica inm praczizelly
ifenticel lamcczse in :1%s oFinicn in the case
e ReZ.io Telezh. Cormunicat.ons V. Scuthezstiern
Teiezh. Co. ({(Fla. Suz. C%. 1964) 57 PUFR 3& 136,
150 50.2&8 577, whern 2t held that this cemmaissicn
€2 not have jurisdictiorn over rasZ:ip communica-
ticn service, notwithnstanling the Interccnnection
ol scch radio service with a reculatec utiiity's
teleshone landl:ine. As <he eour: pcanted put in
thaz case, the lecisletures of Florzéa has never
cenferred ypon this cormrssicn eny general author-
izy te reculate "public utilities.™ Tredit:orally,
each tize a pubklic service of this state is mace
subject to the reculazsry power of the cormission,
the legislature has enacte=c a cocmprehensive pla-n
of regolation 2=& ccntrol ané then conferc-ed uzen
the co—mission the authority to adéminister such
plan. This has never been deone in so far as
televisicn trans=ission and cormunity antemna
television systess ace concernec, (omounizy
=tenna telev.sion systems have never Lbeen ce-
fined &s "purblic utilities™ by the legisizture,
ner is there pnythinc in this reccrd wnich would
sustifv the conclus:en that such svstens are |
vested with a public intecest; in actux] fact,
tiey may be of such characier as o justify
Fublic regulazion and eontrel. That, hewever,
is a patier fcr desterminatitn Ly the stase
lecislazure. %We pust eonclude on the basis
©f the recor? before us, and the present status
of the laws of this szate, that the Florila
Public Service Cor—ission has ne Jurisdiction
or authority over the cperaticons of cocunity
tenna television systems and the rates they
charse, or the se-v:ce they provide to thelr
customers.

2.



Id. at 119-20. See alsc, Twin Cities Cable Co. v. Scutheaste—

Tel. Co., 200 Sc.2¢ 857 (Fla. 1lst DCr 1967).

Since that decisicon there has teen no relevan: change in
the cozmission’s statutory grant of jurisdietion. Therefore
the reasocning in that decision is still selevan:., No reason
was giver for asserting jurisdiction other than to preeapt the
FCC from regulating pole attachnent agreements. aAlthough we
share the conctern about feceral intesventior in an area the
state may be better equippec to handle, such concern is not
encugh to extend the Puklic Se-vice Cor=ission's jurisdicticn.
Cnly the legislature car c¢o tghat.

We therefore guash the cormmission’'s ordéers.

it is 50 orisced.

ENGIAND, C.J., OVERTON, SCNDEIRG, ALIZRMAN ané MeDONALD, 3J., Concur

ADEINE, J., Lissents

ROT FINAL TXTIL oI EX?IRZS-TO TILE REZZARING MOTICON AND, IT
FILED, DETERMINED.



Certiorari to the Florida Public Service Cormission

\

The Law Offices of Bogan anéd Kar<son, Washingion, D.C., and

willian A. Gillen, Ecwaz2 M. Weller, JSr. arnd Dav:d C. Shobe of Fowler,
White, Gillen, Beggs, Villareal and Banker, Tamye, Flcorica, Ior Tele-
srespter Corporation: ané Georce Mazxwell III of Rossetter ans Maxwell,

Melscurne, Flerida, for American Televis.or and lar—urications -
Corpecration,
Petitioners

Prentice P, Pruitt, Barrett G. Jchnscn and Nor=an E. XNer=om, Jr..

Tellanhasses, Flecricda, fecr Flerida Puslic Service Commissicnh,

Responcents

C. Rocer Vinson cf Begss anc Lane, Pensacola, Tlior:da, fo-o
Gull Power Company,

Intervencr

W. Rebert Tokes ¢f Mahioney Hadlow and Adexs, Tallahzssee, for
Florida Cable Television Association; anc Lee L. Wallis and James D.
Feaslsy of Auslev, McMullen, McGehee, Carcthers and Proctor,
Tallahassee, Ficrida, for Ta=pa Electric Company,

Amici Curiae
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Fe: PUBLIC NOTICE

FEDERAL COMMUNICATIONS COMMISSION
1918 M STREET NW.
WASHINGTON DC. 20554

Newi medha nbﬂhlbc!h 202/2%4 787

Recorced ketng of reiseses Bng s 202 8320002

Auvgust 7, 1980 - CC

POLE ATTACHMINTS
378

Pursuant to Section 1.1414(b) of the Commission's Rules on
table television pole attachments, the following States* have
certified that they regulate terms, rates, and conditions for
pole attachments, and, 1n so regulating, have the authority to
consider the {nterests of subscribers of cable television
services, as well as the interests of the consumers of the
utility services.

(Certification by a State preempts the FCC from accepting
pole a;tachments complaints under Subpart J of Part 1 of the
Kules.

Rlasks Nevada
California New Jersey
Cornecticut New York
Hawaii Qregon
IMiinots Pennsylvania
Indiara Puerto Rico
Louistana Vermont
Massachusetts Washington
Nebraska Wisconsin

The Suprere {ourt of Florida has ruled that the Florida Public
Service Commissior does not have jurisdiction to regulate

rates, terms, and conditions for pole attachments. Teleprompter
Coerporation v. Hawkins, No. 56, 291 (May 29, 1882). According-
ly, Flor{da {s deleted from this 1ist.

* “State", by Section 1.1402(g) of the Rules, means any State,
territory, or possession of the United States, the District
of Columbia, or any politica! subd1v1s1on. agency, or in-
strumentality thereof.

(This Public Notice supercedes the Public Notice of October 29, 1879.)

.
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