
.-::'".

cAsE 26494

The suggestion by some of the utilities that

National Merchandising Corp. v. Public Service Commission,

5 N.Y.2d 45 (1959), narrowed the Solomon construction of

Commission jurisdiction is, in our view, unfounded. There

the Court adopted the Solo~~ discussion in concluding that

the Commission might, upon a prope~ showing, even regulate

covers that might be placed on telephone directories. It

concluded, however, that the Commission had erred in approving

a ban on advertising covers for directories supplied by

third parties since (1) the record did not show any interference

with telephone service and (2) the Commission had no authority

simply to protect telephone companies from competition with

respect to its yellow page advertising where impairment of

telephone service was not involved. These findings plainly

did not narrow the Solomon analysis. Moreover, the Court's

holding,;; that cur jurisdiction over yellow page advertising

was limited car~ot realistically be related to utility

poles. vlliile yellow page advertising may not be "within the

scope of an essential public service" (5 N.Y.2d at 490),

uti.1ity poles c1ear.ly are an essential part of the physical

plant required to provide the utility service we are explicitly

chargee. ,vi th regulating, the cost cf vlhich, in contrast with

that of yellow pages, must L~erefor~ be recovered--exccpt

for the contribution from the attacIL-nent fees that are the

subject of this proceeding--from charges for that service.

The record developed in this proceeding demonstrates the need

for. our exercising jurisdiction over pole attachments.

The revenues that a utility receives from renting

pole space to cable operators must be taken into account in

fixing utility rates, and used to offset the utility costs

that are reflected in the rates paid by other customers.
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tVhile two decades ago that contribution may have been de

minimis, and might therefore arguably have been ignored by

the commifision responsible £or setting telephone rates, rnat

is no longer the case. For example, the record shows that

New York Telephone alone has permitted more than 500,000

atta,cr.u-nents, which produce !Gore than $2.5 million in revenues,

annually.

The record in this proceeding shows that, as a

result of environmental, legal, and economic restraints,

utilities have a virtual monopoly over ~~e pole space that

is often a necessity for the operation of a cable syst~n. A

utility's relationship to cable operators in its service

area is in many ways analogous to its relationship to its

other custCJlIlers, aIld carries the same potential for undue

discrimina~ion and other monopoly abuses. Thus, as a matter

of policy, and in accordance ~ith ~~e proscription against

ur~easonable prefer~nces contained in Sections 65 and 91 of

the Public Service L;;n., we view it il::portant to assume

jurisdiction over pole attac~-nent rates and policies in

order to ensure that both cable operators and utility

customers bear reasonable, but not excessive, shares of the

costs incurred by utilities in const~ucting, maintainins and

owning pole plant.

The record recounts a number of instances in which

utilities have failed to cocperate with CATV companies that

were attempting to construct or expand cable systems; but it

does not reveal the extent to which this lack of cooperation

has, in fact, impeded the growth of cable television. We

find it reasonable to conclude, however, ~~at even if the
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misunderstandings and disputes testified to on the record

are not representative of utility/CATv relations, such

incidents surely have had some negative affect on the growth

of cable television. More important, the record shows that

utility pole attachment policies have not been well articulated.

To a very great extent it appears that utility operating

personnel are given broad and undefined discretion to determine

pole attachment policy. This creates an atmosphere of

uncertainty, makes it difficult for cable operators to plan

construction and expansion, and serves to illi~ibit the growth

of cable television. Therefore, we conclude that we should

exercise our jurisdiction in this area in order to regularize

and formalize utility pole attachment procedures. The

greater certainty that our regulation can be exp~cted to

produce will benefit utility customers by accelerating the

growth in pole atta:::b.ment revenues and by avoiding individual

disputes that can only increase costs, and w'ill, as l'rE-l1,

comply with the legislative policy eA~ressed in Article 28

of the Executiye Law to promote the growth of cable television. l /

The record shows that the potenti"..l iIupact wf

cable television on utility operations is not limited to

financial matters. Cable operators use the same poles that

are used to deliver essential electric and telephone service,

so that abuses ])y cable operators can potentic.lly disrupt

utility ser~ice. Our obligation to assure that the State's

I1Fxticle 28 of the Executive Law established the Commission
on Cable Television. The Cable Association conter.ds that
Article 28 embodies a clear legislative intent that cable
television be promoted. We agree that Article 28 provides
us wi·th guidance in exercising the broad jurisdiction that
the Legislature had previously conferred on us, although it
does not, itself, confer jurisdiction on this Commission.
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citizens receive safe and adequate telephone ~~d electric

service requires us to do what is in our power to prevent
the growing use of utility poles for cable service from

interfering with the pr~~ary purpose of utility poles--the

provision of elect=ic and telephone service. We do not view

our role as a passive one of merely waiting for disruption

of service to occur; inst:ec.d, 'ole believe that policies must

be formulated and proccd~res instituted to make certain that

the disruption of essential utility service as a result of

cable use of utili·ty f2.cili ties docs not cccur.

In surr~ary, our review of the record in this

proceEding convinces us that regulation of 1;.,'1e use of utility

pole space by cable operators is now required in order to

assure that the rates paid by the general body of utility

custom~rs are effectively regulated, to eliminate potential

dis~rimination against cable television operators, ar,d to

avoid' potentic.l disruption of utility ser-J"ice. He turr" no,,;

to a discussion of the specific regu.lations to be c.pplied to

pole attachment agre~~ents.ll

POLE ATTAC2i-lENT RAT:sS

In Dc'.ce!ll.ber of 1974, He.·, York Telephone cocpany

intL'oducRd evidence concer::ling t>'1e proper lc.vel of an!1ual

pole attachm2nt fees. Wnile the Administrative Law Judge

adJ;li tted the 'ce.:;timony into evi6':nc~, he ruled that.: t.he

level of attacl-..r::ent fees was not at issue in this proceedL-lg <

New York Telephone appe~led this ruling. rmile at this

1~~hii8 r.egulation of agreements between utilities and cable
- oper.=.tors covering buriec. dis~cr:!.bution fi'lcilities J:i1ay be

adv:!.silble, th,= record provides very little evidrmce on these
agree~ents. cCile par tices are, however, free to su?pleme!1t
the record in this area du~ing the hearings on re~and.
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stage in the proceeding, New York Telephone's motion is

moot, we agree with our Administrative Law Judge's conclusion

that opening up the question of ,the pole attachment rate at

the late date proposed by the company could not be justified.

~ level of pole attachment fees is,_ in fact,

intimate.lv connecteel wjth many_o.the.r--.i.::=snes ra_is_ed in ·~'1i.s- - .....

jQro~~eding. ~he reasonablenes~~~~tiJ;t~~s-poJe attachment,
- --- -------._-~---

, pract.ices _<;an best be judSe.cl by reference to the compE':llsa'cion

",that it receives from cable..E.<:ll!lP3"nie~Jo:r:.. the service. __Eor_

example, a pole attachment ~~e designed to recover all of

~.~he utiliti~s I fUll~~lo~~te~_~_CJ~~~l/._!Jlight justify givi~g
cable operators al~_the rights with respect to poles as------other utility users, subject only to the higher priority
~ ---

that exists for the maintenance of telephone and electric

service. Alternatively, a fee de~ign~d to recover only the,- -

utility's avoidable cos~l:!'hich CQJlJd--b.e...§~_,,-te4 to tJe_
~ - -

~nimal since most of those costs are the outJ~y's that

should be fully re~overed in n~-keready charges, would justify
'"--- ---- --- -
treating cable as a clearly second~_~~~-E.~o~d~~ate~_~

every respect to th~ provision of electric ancI relp!':c.C'!',:or--- .-. _ _ --------- - -
s..~rv~.., ._}~ore likely, the anm,al pole 2lttacr"T,ent fee should

~ sot SOll'gFhare between avoidable and fully all~<::ated ccsts

in Q..t'..c:1er to F.lrojd jnhibiting the grO!·~h nf CG.J,-le.. +-e'e~.,.j~.i.oz:._

and to insure that cable opere.tors and their subscribers

liOn the basis of 1974 data, NYT estimated that the fully
allocated cost of a pole attachment W2S $13.47 per year.
This figure shOUld be compared with NYT's current rental
fee of $5.00 per year, and Rochester's fee of $7.90 per
year. The latter is reputed to be the highes1.~ in the State.
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~e-SDme equitable c9~tribution to the fixed costs of the

utility systems they use.!!
In view of the fact that the record contains so

little discussion of ~~e annual rate fo~ pole attachment

rental, this proceeding will be remanded for further develop­

ment of that issue. The parties should, however, e~~lore

the possibility of establishing a pole attachmeut rate

through negotiation, subject to Commission approval, or

stipulations of fact, so that protracted evidentia~J hearings

might be avoide~. We now turn to a discussion of various

standards for utility pole attacru~ent agreements tbat we

believe can be promulgated no~. Those st~~dards are pr~~iscd

on the asswnptions tha':: annual pol.e rent:.l rates will remain

subs·c2.ntially be1.m~ fully 0.110<::0. ted C05 ts, c.nd t..~at the

connection of c~le facilities to utility plant should not

be Qllc~ed to increase the costs borne by utility ratepayers.

The p:d.In2.ry substantive issues raised i.n this

proc2cdi::lg conCE:.rn makeready wor]:. That work consists

primarily of ~.l..nc rearran9e..tL1.ent of e...xisting t.81epho!"!.~ facili ti-es

to m~ke room for the addition of a cable pole attacb~~ent.

Upon c-ccasion, i.nst2.lling a neH pole or reconductoring

l!In OrQ2r to ac~omplrih L~ese results, we ~ight consider an
annu~l rental fee based on the nUQber of cable subscribers
or the cable operator's arumal revenues, rather than on the
number of poles useQ by the cable ogerator. Such a fee
could provide utiliti.es with L~e sa~e revenues as pole fees,
but ,,'ould ma.,,<imize revenues from high oeusity I presumably
hig-rlly profitC'.ble, cc.ble sys·ce!:'.s, while mini:nizi.ng revenue from
1m.; density I pres1!Il!ably less p:.::cfitablc, Syste.:ilS. It "lould
have the virtue of giving utilities a financial stake in the
grOl·lt.h of c2.ble televi"ioll auG. ensurir8 some contribution by
cable operators to con~on cost~ while no~ hampering t..~e

extension of co~le service th2.t was capable of covering the
baret marginal costs it imposed on the utility system.
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electric facilities may be required before a cable can be

attached. For the year ended September 1974, according to

New York Telephone Company, roughly 8% of all new pole

attachm8n~s required some makeready work, but only .05%

required replacement of the existing pole. In contra~;t, a

Cable Association \litness, an independent contractor engaged

in telephone and. cable construction, testified that his

experience indicated that roughly 20% of all poles required

some makeready work. He did not contradict the NYT evi.dence

on pole replacemen'cs.

While closely related to makeready work, anchoring

and guying has been considered a separate phase of the pole

a tta chment relationship. h'henever additional facilities,

wher~er cable, eleo-tric or telephoue, are added to an exlstiug

pole an addi~ional ~~y wire may be required to maintain ~~e

lateral forces on the pole in equilibrium. The new guy wire

may be connected i:o either iJn existing ;;,r nel't ground an::hcr,

and the ground anchor may be located on property t!12'_l: is

owr-ed by scmeone other than the ownel~ of the land on '."hieh

the pole is locatsd. For e.:-::ample, "t-he pole might be on C\

public right-of-~ay but the anchor on private land, or the

pole might be on one person's property and L~e anchor on his

neighbor's.

l·!akeread·,r Hork·

Most of the coni:roversy over makercady wo::::k concerns

the allegation that New York Telephone systematically under­

estimates its cost before doing the ,,'ork, bUT. then charges

cable comDanie3 at least the grea tC): costs it actually incurs.

There ,';ere fewer complaints about Niagara HOhawk POvler

Corporati on I s practice of billing cable companies for the

-10-
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estimated cost of makeready work regardless of what the

actual cost turns out to be. Staff proposed that makeready

work be charged at a flat rate per pole derived from the

utility's construction experience in L~e previous year,

regardless of the actual costs of perfor.ning a particular

job.

The record ~hows that while New York Telephone's

estimates of rnakereacy costs are reasonably accurate in the

aggregate, substantial tmderestirnates and overest~~tes have

occurred in specific cases. 'Vhile a flat rate for makeready

work, as proposed by staff, would add predictability to

cable-utility relationships, and avoid much of the controversy

relating to inaccurate estioates evidenced in this record, it

would require a relatively cu-~ersome procedure for its

administration. Instea.d, we conclude that the problems

highlighteu by this record. can be adequately dealt with by

req'.liring (over:,: utility to perform mak~ready ..,ark at the

pri(;e it originally estimated, and to \\'hich the cable

operator agreed, regardless of the actual, final cost of

any specific project.!! In order to protect utility cash

flmls, cable companie::; may be required to pay for ma..'.ceready

work 30 days before the conmencement of a specific project.

Unde~ existi~g practices, ~ITT adds a flat 10% to

the already fully alloc<=. ted cos t of rna]~eready 'dork. }!ereover,

when outside contraci:ol:s are used, the \>Iork is billed at

NYT's labor rates regardless of the actual cost incurred by

the telephone company. The company clalias that L~ere are

l/1:n those ins-cances, where a utility and cable operator
- disagree abou"1: the reasonableness of "~"l estimat~, our

staff will be directed to mediate. In those circ~~stances

which staff mediation does not resolve tl:e dispute, the
matter will be referred to the Commission for resolution.

-11-
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overhead costs not covered by its allocations, and that when

it acts as a contractor it is entitled to a reasonable

profit for the services it performs. The record indicates

that utilities may be overly reluctant to engage L~dependent

contractors to perform makeready work even though use of

independent contractors could expedite scheduling ~,d reduce

costs. As staff points out, hO\-,1cver: sin.ce the ~tili.ties

have primary responsibility for the safety ~~d reliability

of their telephone and electric plant, it could well be

imp:cUc.0nt to direct tnP.::rt to ma..1>:e more use of contract labor.

We conclude, th2~efor~., that a ~~§§~~t-mark'2P--o!-10%, on all---_.,-
_ maker,::~dy work _p_erf0:t:E'~c:l_.l;>.:l--i-nd0pen4ent--c(jn.b:ac.:t.cz:L~ould-_

provide the best. b~lc",_,_=pen=->?.:t.ing:.~hc_u.tiJ j tics.-f.or_p'.ly.- ----
unallocated ac!;n5.nistrati.ve cost.S they iJJ_9}~;hE!.!LJ:mtsi~_. ,. __._---_._.-.~_.

contr2.ct labor i.5. employed, and provid,io-.<;r-tbem w..i.tlLP.Q1!!§_
-----~._-_..--~ ~ .._---_.~#-

incentive to \.'.se such l2bor, I-;hcT.e t.~ev cOrlclude 'i::hi.s_wQ1!lrl- - ... .--- .-~-"--"--""-'--'--~ _. '--.-
be cCI~.s.ister'-i":...':!:i-th.J;.hg..;L.~sp':>r..si~Jl.i-t~:-.:'..:..Q_.j1.~'1..~::--l.t~~~ properl~.

the ~O}V~..t~_£-C2f their plCix1t. S"'G.ch mark1.l:ps may be included

in cO.lculatiLg the utility I s estimate foT. nmker;:Oi'.cly. For

make:.::eady WD:l::-J:, pe:r.for:1o;c1 by utility e.'TIplcyees, only mose

costs "'llocabls to the ilO:::k~ under the utility I s no=al

acccunt:ing pr2.ctlcesf'J without any markup I shall be includeo.

in 8..ny estimat:e.

staff proposed a prog::-a.!11. under I/hich New York

Telephone would be obligated to prepare for attach:aent up to

2,000 poles in any constr~ction district if an application is

submitted to it 2.t least five IUont:hs prior to the desired

date of physical attachrJent, while work in excess of 2,000

poles v/ould require notification further in ",dvance. The

recorr.r:l2ndation ,·,'as made OIl me b,,-sis of New York 7elephone I s

perfo=ance in a few i50J ated ins·ti1hces, i2nd has no applicc.bility
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to other utilities. In lieu of this proposal, we shall

require each utility (or each utility constr~ction district) 1/

to determine how much notice it requires, and how many poles

it can makeready per month. 2/ In addition, each utility

shaJ.l establish a procedure to allocate makeready ~Tork alnong

di.fferent cable companies \.;here t..'1e aggregate poles sought

to be made ready for a man tJ1 exceed its capabilities. ~/
The Cable Television Association also objects to

New York Telephone's policy of c~arging for such a~ditional

rearrangement work as may be required after cable facilities

are installed to make space fer net~ telephone facilities t..'r1at

could have been installed withoui; rnakeready work but for the

cable attacm'ent. New York Telephone argues that this

practice benefits CATV, since wi~'1out it ~'1e company would

be requi.red to :make a more comprehensive initial projection

of ~akcready requir~~~~ts, whic~ could result in greater

ma]:cT.eady costs and·a g=eater nU:uber of pole replacemenLs.

As long as co.b1e :!:"en:t:<ils appear to be subs·cantially less

·Uj,'-i .. ~ fu.l2..~~ :..l2.~,=,a ted C"":Jsts I \1e b81ieve that a cable. operator

is entitled -to little I if any, p~nna_r:l!sn"i: right i.'lJ. his

~t.t.£Jc~l.."'n-2nt, ~nd t-J.:at it is reasonable to charge hin for any

111'..:-, underlying problem raised. by the Cable l'.ssociation is that
Nel'c York Telephone 1 s policies vary be'et"(~en constructioE districts
deDending priJuarily on the per,sonnel in charge. The syst,em of
pliCJlished rules tha'c we are ir,sti tuting here should al12viate
thi5 problem.

2/Alq party who is dissatisfied Hith a specific utility's makeready
- scileduling practice r.:!ay file a comp12.:Lnt with the COnllYlission. '

3/A first COlliC, first served, allocation could conceivably lock
-- new cable companies out of a utility's service area fOI:

inordinate> lengths of time. In such a situation, an allocation
based on c~ch cable co~pany's potential n~ber of pole attach­
ments might be preferable.
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~akeready costs later incurred by the televhone company. In

order, however, to ensure that utilities make reasonable and

careful projections of future needs when plar~ing the initial

~a1;:ercac:Ly ,~ork, t...'1ey will be prohibited from charging for

additional make:;o:eady 'flO::'};. ",hen it occurs '-rit.~in two years of

the p~rformance of initi~l work.

Pole REP1acement8

Staff proposed thet, in 5.nstancos where poles must

be replQced in order to acco3modata CA~'V facilities, ~~TV

compaui€'s should be pe:cm.itt:ed to o;..-n a joint interes'c in

those pules, either by pu=ch<:.sing the interest from the

utilities, or by placing the poles themselves and charging

the other. oCCUpal1.ts a pole att.achment fee. 11 Staff also

conteuns 'that ch2.rses to a cable company for a new pole

should be "--eclucscl to refl.cct accu-"'lulated depreciation. In

con+1""2.s"t, "'.:he utiliJc.:-ez argue that ':':.he~ll in. fa.ct l receive no

benefit f~om tho n2W polQ because U1G ac~u~l useful life of

poles I in cOlJ:tr",sl; to their useful life fa:: accounting

purposes, is indefinitely long, and the aclditional usefulness

of a sin.gle taIls!: pole in 2. line. of shortsr poles i::; winiI!1al.

For t.l.e 1710st part, to the extent t.:•.::.t the utilities' 2.ssertion

t..'1at a p01", .c",p12,C2ictent oDiy miniJ!c?ll.y cxt·2.n.ds useful life

is correct, that fact will be reflect2d in their mortality

studies. Accord.:i Dgly, we conclude. tha-t "..·h~.=e a cable ~~ttachrLlent

requires a utility pole to be replaced, the c.:ilile operator

shoUld pay the cost of rear~anging utility facilities plus the

VIn v.i.e'·! of the fact t..fJ.c::t pole replacem'."nts constitute such a
- small portion of pole attachment~ (estincated by Ne~r York

Telephone at .05% l, ancj tr.at the ci-'.ble companies have shown
little enthu::;i.asTil for staLE's proposal that they be the owners
of rQpliicement poles, He find thc.t little ,wuld be gained by
adop,tion of it.
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installed cost of the new pole and any removal co~ts reduced

by the percentage depreciation applicable to the old pole,--------- --- '-------, -,-'. '- _. -,.- ,- ' -----
less any salvage value of the old pole.

Anchoring and Guying

When additional facilities are added to an existing

pole, additional guying may be required in order to balance

the stJ:czses on thQt ?ole. In some circuIilstances, the

additional guying may be acconplished by using existing guy

wires or e~isti!lg w"1.cho:t"s, \olhile in othez5 , new guys or

ancho2:s may be required. The record shm,s that New York

Telephone's policy has been to require CATV companies to

install their Otvn guys and anchors whether or not existing

telephone guys and anchors can be altered to meet the new

st.zess put on the pole by tl"le cable facilities. The Telephone

COO?D:r:y argues the. t allcving cable companies. to use its

spare;; a.nchori2"1g o!:' guy3.ng capaciLy \I.~ould make the provision

of telephone service more expenBive in the long ru."1. if that

capac~ty is eV8r ne2ded for new telephone facilities.

to re!l'C spare an<::horing and guying capacity to cable companies

for a::, annual n,Dtal eql:al to the pole attac:hment rental

t.i..=c~ t.h2 r::.tio cf anchoring and qL'1:rliI?-g costs to the total

inst211ed cost of a pole. We conclude that anchoring and

guying are re;~pQn.sib.ilities that n"'-l.lst be mposed on t-lje

O1Qne1: of pole pl,cmt. The fact that cabl,.) opcrato.:s maJ~e use

of a pole and increase guying and anchoring requirements

justifies charging them for the costs this illlpOSeS on utility

syst~~~s, but does not relieve t~e utility from its primary

respoudbility for physical integrity of pole plant. Accordingly,

utilib.es will be requi::-cd to en::;ure that their poles be
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prop~rly guyed, either by the utility or cable operator, and

will be pe)~itted to cb'D~ge ei-t.her an initial or annual fee

to compensate them for any additional anchoring o~ guying

costs incurred as a r8s~lt of ~ cable placemen~.

Riqht'~'of-Hav .!.-..,_r~0uiS~Lticn_, -.-1--_. _,"- __

Hust C_"A...TV cOii:panies hc:.\le the leSfiJ..l righ:c. to con(l.'~:.Jl

eaSC!ILC?nt.S l1C.2i1(-~d for the construe·tion 2.r:..d opera·tion for tr.2:Lr

distr:..-.::Ii.ltio::'l ft:,cili ties.. Typic:iJ..ly f tlv:~y use existing

utilit.] right:o-of-l.;ay, and rarely bothE:T to notify t.Ile

property OI·rne",,~ of the new use .. In Eoffn'i.c:n v. Capitol

Cab1evisio!'. Svst:ems, In"" 82 11isc.2d 986 (Sup. Ct., St. T.,-_..----_.._----"-=-~:....

Alb2~Y Cty., 1975), 2ffi~ed A.D.2d __ (3rd Dep~.,

1976), the court held '::bat an e&serc.ent v:hich granted NYT and

Niaga::a. Moh2!.v~},: the right to C.J:l"lS~ruct and maintain Hlinesh .and

apPUI.·t'9na::l;:C~; for t~.'2 di~~tribl1.1cion of electrici.t.y an.:i me~s'::',~C::J

upon, t.."U1Qer, 0 :Long aI~::: across t; ·the comp1.?:.inant r s proper-:.y

peYJr.i ts Cl Ct...T\t '::'nstal12.tion \':here it vlould ~P05t:~ no add:!.tiC'~al

hllT·("~_{->.~j on t-J;0 r;omp~;::..i~·!_~~-:-1J-'S Je..nc3 .. ThuS',~ .i.1'1 a lil:-::""S8, but

unknCf\·.T. r n\ill'J..Y::r of Ca3GS, O ...T'I7 pole:; attach..-::ents 2..r2 pe:.:'!l.!.i.:::::~ible

wit:Jion~-: the cc.'r~.sent cf the ow:.:lc;_· of th2 land on \'lbich a po~!..e

is ]_c)(-;2..ted. The record indic.3.L£3.3 that th-z: cable rig~t·-o£-

wax lj·-:;quisi tio:.! is often 2. proble.!O_ when a..ddi t,1onal ancho:rl ng
1 ,

facili ties Lil1 s t be ins +:2.11e-:1. . d

Hosi: of the utilities claim that they hi:tve litt12

or I1'~ obligation to help cabJ.e systems obtain additional

rights-'Qf-vlay that may be requi=-ed in C01l5tructi:i1~1 cabl e

. distribution systems _ They "-":9,18 that particip2.ticn in

IjWe vr;;;;;/ anchor.ing aJ,C Guying os priJ'12rily an obligation of
- the CWI.er of the pole. - It isl:lle po!_e rath'=J: than t..lle

att~ched fuci1iti~~ th~t must be guyod. See p. 15, ~~.
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cable right-of-way acquisition dissipates their good will in

the communities in which they do business, and can result in
their taking the bla~me for acquisition abuses perpetrated by

cable opera,tors.

Though utilities will not be required to devote

any addition~l effort to obtain needed rights-of-'vay for

cable cpera.tors, ally utility \o;hich choos",s to do so \olill b2

co~pcnsat€d by pe~itting the fully allocated cost of such

efforts to obtain eClSe~E'nts for a cable operator to be billiOd

d~ectly to the cable operator for whose benefit such efforts

were l'!ade. ~:oreover, since cable operators must be fully

responsible fo~ any damage done by their enployees Quring

the construction or operation of cable facilities, utility

pole attacr~ent agreements should require cable operators to

inoer,:nify utili,ties for any d~ages leg-c.lly iIDposed on the

utility as a re~ult of tceir acts or those of their agents.

The charges illQde by New York Telephone for insp8cting

cable facilities after con'"trm::~:..i.on in ('roer t.O ".",te=i."~

\oJheLh""l'C they COl"r.pJ.y \oii th safety a.l'1d opcrati:J.S requirements

are contest(.d by the CaJ~le Associat.iol1o It cJ.c.i.:.\S that sl'ch

insp~~ctions 2.l:-e of joint benefit -to the cable and telephoE(~

CO!Tlp2.ny 1 because it en2.bJes NYT to detern:.ine whetb.er i ts o~-m

facilities comply with applicable stand~rds. In conT~ast,

New York Telephone argues that it needs no inspection because

its facilities are continuously

in ~~e ordinary course of their

investigated

work. Staff

by its employees

suggests, an~__

we agIee ,.thiJ.t_t.hS£9s'': of an il};\.tial_ppst-construction•.. ----_..._---- ~ ---._--~-.. --~---_._._-~
inspection be recoverC'd in the u·tili ty I s charges for rnakcready

~---_._--_..._---- - ------ --.._------ ._----_... --'
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"lOrk, but that the cost of any periodic, future inspections,---_.---
if any are needed, should be recovered in the annual license

rental. The latter part of staff's proposal, which relates

to the annual license rental fee, will, of course, have to

await our proceedings on remand.

'j~be COI:81i~sion orde:::-s:

1. Each electric: and telephone cO:qlor2:tion doing'

business ~n G~is State shall file a proposed pole attac~"ent

<"g:t:ccment, ,,'hich is consist:el1t Hith this Opinion and Order,

and which the utility intend.s tc offe:>: on a nO:Jdiscrimin<:tcry

basis to all cable television operators legally entitled to

do business within its service territory. Each proposed

agreement shall include, or be acc08panied by, the utility's

procedures for scheduling :r":tk''?T.eiJ.dy work. Telephone and

electric c02:poratoi.ons with annual revenues fro!!! New York

State opG~ation ~n eACCSS of $75,000,000 shall sub~it their

proposed 2g:r',~erueT'ts wit.~in 60 days of this Order, \>/hile

those w:L 1::1 les ser Cll1.;.-mal r8'lenues should submit their filings

be served OIl the He;.; York St2.te Comrni,~sion on Cabl.e Tcle-,'ision,

the. NEW YG:C~~ StCl.t8 Cable TC}.evisiol1. 1'..ssociati.oll o:c any

person requesting ::)r~~.

2. This case is remanded fo:c further proceedinss

COIlf.istent vith this Opinion and Orae?:::'.

3. This proceeding 15 continued.

By the Commission,

(SE.AL) (SIGNED) SAHUEL R. ~lADISON

Secretary
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