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Federalg;,mmullications CominisSio
Ice of ltIe Secretary n

I.lilly O. Bernard
Chairman
Public Service Commission of Utah
330 East 4th South
Salt Lake City, Utah 84111

Re: Opposition to Order Granting
Request for Certification
to Federal Communications
Commission (Case #81-999-08)

Dear Ms. Chairman:

On behalf of Wentronics, Inc., a company which
provides cable television service to the town of Moab, Utah,
we hereby file official notice of protest to the Public
Service Commission of Utah's ("Commission") Order granting
the request for certification of pole attachment rate juris
diction to the Federal Communications Commission ("FCC").
The Commission, by an Order dated February 23, 1981, pro
posed to certify that the Commission has sufficient statu
tory jurisdiction to regulate pole attachment rates, terms
and conditions. wentronics respectfully submits that the
Commission lacks the necessary statutory authority to regu
late the rates and terms of cable television pole attach
ment agreements.

In establishing a procedure under which the FCC
would withdraw its jurisdiction over pole attachment agree
ments for states that provided proper "certification", FCC
Rule Section 1.1414 expressly states that unless a state can
certify that:

1. It regulates rates, terms, and conditions
for pole attachments, and
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2. In so regulating such rates, terms and con
ditions, the state has the authority to con
sider and does consider the interests of the
cable television services, as well as the
interests of the consumers of the utility
services, it will be rebuttably presumed that
the state is not regulating pole attachments.
(emphasis added).

Wentronics submits that it is clear from the language
of Utah Code Ann. Section 54-4-13 (1953) that absolutely no
statutory authority to regulate the rates and terms of pole
attachment agreements is vested in the Commission. Sub-part
(1) is totally inapplicable to cable television because it
expressly treats only joint property use of two or more public
utilities. Cable television, of course, has consistently been
held not to be a public utility. II Additionally, the distinc
tion made in sub-part (2) of Secti~n 54-4-13 between a "public
utility" and "a cable television company" is conclusive evidence
of the Utah legislatures belief that cable television is not
a public utility.

!I Greater Fremont, Inc. v. City of Fremont, 302 F. Supp. 652
(N.D. Ohio 1968), aff'd sub nom., Wonderland Ventures, Inc. v.
Sandusky, 423 F.2d 548 (6th Cir. 1970); Orange County Cable
Co~~unications Co. v. City of San Clemente, 59 Cal. App.2d 165,
130 Cal. Rptr. 429 (1976); Illinois-Indiana Cable Television
Ass'n v. Illinois Commerce Comm'n, 55 Ill.2d 205, 302 N.E.2d
334 (1973); Minnesota Microwave, Inc. v. Public Service Comm'n,
291 Minn. 241, 190 II.W.2d 661 (1971); Opinion of the Attorney
General of Arizona, No. 55-206, 12 P.&F. Radio Reg. 2094 (1955);
Re The ~iountain States Tel. & Tel. Co., 73 P.U.R.2d 161 (Colo.
Pub. Util. Comm'n 1968); Re Southern Bell Tel. & Tel. Co., 65
P.U.R. 3d 117 (Fla. Pub. Servo Comm'n 1966); Re New England
Tel. & Tel. Co., 60 P.U.R.3d 462 (Me. Pub. Util. Comm'n 1965).
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Sub-part (2) does, in an extremely limited manner,
address cable television. That sub-section, however, is con
fined soley to describing the conditions under which a cable
system will be allowed to retain its contractural right to
stay on a utility's poles. This sub-section constitutes
nothing more than a list of limitations and requirements
that a cable system must meet in order to "share in and enjoy
the use of the right of way easement .... ·!/ There is absol
utely no language conferring to the Utah PSC the necessary
jurisdiction to regulate pole attachment agreements in con
sideration of what impact their rates and terms will have upon
cable subscribers.

In a similar situation, the Florida Supreme Court
in Teleprompter Corporation v. Hawkins ~/ held that the Florida
Public Service Commission lacked the necessary jurisdiction
to regulate pole attachment agreements and, therefore, had
improperly certified to the Federal Communications Commission
(see the attached case). The FCC was subsequently forced to
delete Florida as a certified state. 3/ Wentronics would
here seek to avoid similar time consuming judicial and admini
strative proceedings.

Wentronics hereby requests that the Commission's
consideration of this jurisdictional issue be done on the
written submissions alone. Because the only issue involved
is purely an issue of law, an oral proceeding would not be
of additional probative value.

!/ Utah Code Ann. Section 54-4-13 (2) (1953).

2/ Teleprompter Corporation v. Hawkins, N. 56, 291 (May 29,
1980).

~/ See the attached Public Notice.
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Wentronics, Inc., therefore, respectfully requests
that the Public Service Commission of Utah rescind its pole
attachment regulation certification to the Federal Communica
tions Commission.

Respectfully submitted,

BY: /s/ &!::1~
Robert L. James

BY: /s/
,IL;J". // ItfrJ01.
wesleytR. Heppfer
Wesley R. Heppler

Attorneys for Wentronics, Inc.

cc: Robert Gordon
David Lloyd
Attorneys for Utah Power & Light

FCC Pole Attachment Branch
Margaret Wood, Chief
Burt Weintraub
Wayne Smith

Daniel W. Shields, Esquire

Jim Ewalt, Esquire
NCTA

Gary L. Christensen, Esquire

Commissioners, Utah PUblic Service Commission
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TI:llPROHP'rtR CORPORA'rION, t'X AI. ••
Petitioners,

va.

PAtr..A F. BAWK!~S. E:'l' AI. ••
iles?onc.ents.

[May 29. 1980J

BOYD, J.

This cause is befc:e us to review L~ o=de= by L~e Puol~c

S 31j;»(3), FlIL. Cons<.

l&~~er to use L~e excess s?ace on u~~lity poles f~r ~~e ?~=?ose

o! pro~~cinq thei= cus~o~e=s ca~le televisio~ se=,·:ce. Bect.:.:.se

~e utilit~es have sc?e:ior bar;&~~in; ?csition :y vi=~ue o~

~~eir o~e=ship an~ con~cl over ~tility ?Oles slon~ wit~ ~~e

~==o~?&r.yih~ ease~e~tS, Con~ress ~r~~tec ~~e Fece:al Co~ur.ict.-

tions Ccx=ission (:CC) the authcri~y to re,~late these a;ree-

~ach suc~ s~ate neecea to certi~y that:

(A) it re~~lates luch rateS. te~S. &roe ec~ci~ic~s:
&:lO

•
(!l) in so re~la~inq such ra:es, ~e==s, a~e ccnc~~ions,

~he State ht.s the aut~ority tc cC~5~ce; ~~C oDes
eOnsl~e= the i~t!rests o! ~~e s~scr:~e=s o~ e~le

~elevilion se~:~ces. as well as ~~e ~~~e=e&~s of
the cons~e=s c~ the utility se:vices.

Cocmunication. Ac~ ~e~~~ent. o! 1978, P~. L. No. 9~-234,

147 U.S.C. S 224(cl (21».
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1~ r ••ponae to ~~i. ~e~Qi~9 ~e~e:.l requla~ion, the

eommi••ioft .ant ftotiee of ee:~ifie.~ion ~o ~e FCC. Subae-

que~~ly. ~e eo::ia.ion gave no~ice L~~ c.lle~ for ~r~e!5 free

in~ere.~eQ p~ie., fo~lowin~ vh~c~ i~ entere~ an or~e= ~ecl.rin9

that it has the .u~~ority ~o re9~1.~e role .tt.er~e~t .qree~ents.

The ?eti:~one=s el.~ t~~ ~e c===is.~cn ~oes no~ have .~~hor~ty

to regulate ~e a;reements or consider tbe in~e=ests of e.~le

televi.ion .ub.cri~rs. We a;ree.

Several years aqo the eo~.sic~ hel~ that it co~l~ not

re~ire utili~.s to ~ter into pole .tt.c~ent .9reeme~ts.

Coc='n. 196~).

I

L~ ~oi~; so it re••onec:

In 1913. whe~ ~he :lorie. leeislature e~acte~

• eo=?re~e~s:v~ ?lan fer tbe re;~let~cn 0: tele
phone Ln~ te:e~=s?r. CO~?L~~eS in t~is st~~e. L~~

c=r.~er=e~ ~po~ ~e cc~~ssio~ a~~~o=~~y t~ &c
ministe= ~'e ac~ L~C ~o ~res:=~~e rules L'~

re~a~ions a?prc?ria~e to ~~e exe==ise 0: the
powers co~!erre~ ~,e=ein, ~~e sc~e~ce of tele
vision t:ans:issior. a~c ~,e busi~ess of o?e
rat~ng co~~,~ty Ln~e~~a televisic~ sys~e=s

were nOt in ex~ste~ce. ~~e 1~:3 rlo=i~& les
islat~re, t~e=e!o=e. cou:~ ~o~ nave env~sicr.e~

--~uch less ha~e i~t~~cec :~ re~~:~~e e:.c co~

t=ol--~e telev~sio~ t:L,s~ssic~ ~ae;li~ies
L~~ se~ices ~it~ wtic~ we are c=~ce~e~. ~~is

is exactly ~~e s~e k~~~ o~ si~~at~or. eesc:i~e~

~y ~~e s~?re=e c~~:~ o~ r~o=:ca i~ ?=~c~~=~lly

ioe~:ic~l lL;~~~~e ~n ~:s o~i~~~r. i~ the case
0: ~~o :e~e?h. C=~~~ica~~~ns v. So~t~e~s~e=~

!eleph. Co. IF:a. S~? C~. :96~) 5~ r~R Je 136.
liO So.2c 577. ~~e~ ~~ helc ~,~: t:.~s cc~.~ss~c~

c~e not have j~=iscic:io~ ove: ra~~o co~.~~~ca

ticn .e~·i=e. ~Ot~~~~st~~~~~; the :n~er:=~~ec~~on

o! sucn ra~io se~~~ce w~~~ a re~~latec u::l~ty's

tele?hcne lL~cl~~e. >~ t:'e e=~r~ ~c~~te~ out i~

~,a: ease. ~~e lee~sla:~=~ o~ Flor:ca has ~eve=

eonfer=ed U?cr. t~is co~~ss~cr. Lny ;enera1 aut~or
i:y to =e~late ·?~lic utilities.- TraGi~~o~ally.

eae:. t~e a =u=lic se:?ice 0: ~~is State is ~~e

r~jec~ to t~e =e~ls:=ry power 0: :~e eo~.iss:on.
t~e le;islat~re ~as e~acted & e~p=ehens~ve pla:.
o! Ie~a~~on L~C cc~t=ol an~ t~e~ co~~er=!e U?C~

~e co~ssion the a~:~o:ity to a~~~~iste~ s~c~

plan. This h~s ~e~er bee~ ~one in so !a= ~s

televisicn ~Ljs~ssio~ a:.~ co~.uni~y ar.te~'A

television syst~s a=~ eoncernec. Cc~~~i~y

~~e~A telev~sion sys~~s have never bee~ ~e

!~~ed &s ·?~b~ic u~i:~:~es~ by t~e lesisl~:~re.

nor is tbe=e L~yt~~~q i~ t~is =eccrc wnlC~ wo~l~

:usti!y ~e conc~~s:on t~A~ suc~ .ys~e~s are ,
ves~e~ w~t~ • ?~l~c L~~e=es~; in ac~Y~~ !ac~,

t:.ey may be of suc~ cha=ac:er as :0 justi!y
;~lic =e~l~~:o~ L~C c=~~~ol. T~A~. hcwever,
lS • ~~~e~ fc: ce~e~.a~~cn ty ~~e stA~e

le~isl~~u:e. ~e ~~s~ conclu~e on the ~aSlS

o!·t~e reccr~ be!ore ~s. aDd tbe prese~~ s~a:us
o~ t~e !aws of this s~a~e, th&~ L~e rlori~A

Publie Se:vice Co~ssion has no juriS~:c~lon

or au~ority OVer L;e cpe=.tio~s of co~~~~y

ac:enna ~e~ev:sion SYS~eD~ &n~ ~,e rateS ~~ey

ehaz;e. or ~~e .e:v~ce t~ey provide to t~e~r

~~.tomers.
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~. a~ 119-20. See allo, Twi~ C~~ies Ca~le Co. v. Sc~~hees~e~.

Tel. Co .• 200 So.2c! BS7 IFla. In DO. 1967).

Sin~e ~~ ~ecision ~here has =ee~ no releva~~ change in

the co~s.iont. Ita~~~ory i=&nt of ju:isdi~~~on. ~herefore

the rea.onini iD ~t decision il .~i11 :elevL~~. No rea.on

va. giveJ:l for ••se:-:.ing juris4ict.ion othe: ~h&..~ ~o pree:npt the

FCC frcm r~a~; pole a~tac~e~~ agreeoentl. Althouqh ve

share the eon~e~ ~u~ ~e~e:al in~e--ve~~io~ L~ an area ~e

Itate may be be~t.= equippe~ to h&n~le, .uch concern il no~

enou;h to extend the P~lic Se=vice Co~.sionll jUIis~ic~~on.

Only the le;isla~~e ~ar. ~o tha~.

We t..~e=efore quasc t.."),e eor.=.ission· s o:c:.er.

ESG:.,;L";::l, C.~., O'V'I::rt:'O:-;, St."'!':~a~R::, A:..:!.R,":':=":''O &..~~ ~c:~OX;''':'::l, ~~., C;r.c~:

A.:IKINS, J., ~issl!..~:.s

NOT FI~U n-::r. ':':!:!: D:?!?!:S TO 7IU R!:EZ.A..~~C )!O':'!C~ ;L....~, I::
F!:..D, t'~:'~!l~!:-'~::l.
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Certiora:i to the Florida Public Se:vice Commission

The La~ O~~ices o~ ~o;~ LiC H~SO~, Was~i~g~on, P.C., AnC
Williac A. Gillen, E~~~=~ ~. ~elle=. ~~. &r.C Pa~~c C. S~o~e o! :o~:e:,

~i:e, Gi:le~, BO~;5, Villa:es~ ~~= 3~nke~. TL~~e, :lc~ica. ~or ~e~e

?ro=?':e~ C0=70r2.t.::.o;,,; a.r.c Ge~~;,e :-:ax-or'ell II~ o~ :tosset.~e= L~= ~l.J('We::'.

Me~ou=~e, Flo:iea, ~o= ~~e:::'CLi Televis::.on ~jC C=~'~~ca~icns

Co=?cra:.io:"l.,

Peti tior.e=s

P=e~tice P. P~itt, Ba==et.~ G. ;c~~sor. ~~C ~o~~~ E. Sor:.~~, ~=.,

Tal:~'assee. Flcrica. for Flo=:ca P~lic Ser\"i:e C~~SS::'O~I

Resronce:1ts

C. Rc;e= Vi~son c! Beg;s ~;"c ~e~e, Pe~sac~la, rlor~da, for
Gul! ?o~er CO~?L~Y,

I:.te:ve..~O=

... ;:tcber-:. !'oKes c! M.L~or'!ey :a:AC.:O~ anc Ac.e.::s. ':"allue:ssee. for
floride C~le ~elevislon A5sociAt. or.; LiQ Lee L. W~:lis and =a:e5 O.
SeAsl~y of Ausle~. H~~~lle~, McGe e~, Ca=o~ers and Proc:.or,
Tall&t4assee, Flc=ida, fo: ~&-~A E ec~:ic CO~?~~y,

~ci C1:riae

4.
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PUBLIC NOTICE
FEDERAL COMMUNICATIONS COMMISSION
1819 M STREET NW.
WASHINGTON, DC 20554

POLE ATTACHMENTS

Pursuant to Section 1.1414(b), of th~ Commission's Rules on
cable television pole attachments,' the following States· have
certified that they regulate terms, rates, and conditions for
pole attachments, and, in so regulating, have the authority to
consider the interests of subscribers of cable television
se.vices. as well as the interests of the consumers of the
u:ility services.

(Certification by a State preempts the FCC from accept ina
pale attachments complaints under Subpart J of Part 1 of the'
Rules,)

Aleska
California
Cor,necticut
Ha wa i i
Illinois
Indiana
Loui slana
Massachusetts
Nebraska

Nevada
New Jeney
New York
Oregon
Pennsyl vani a
Puerto Rico
Vermont
Washington
Wisconsin

•

The Supre~e Court of Florida has ruled that the Florida Publi~

Service Commissior does not have jurisdiction to regulate
rates, terms, and conditions for pole attachments. Telepro~rtP~

Corporation v. Hawkins, No, 56. 291 (~ay 29, 19B~), According
ly, rforlda 1s deleted from this list.

"State", by Section 1,1402(g) of the Rules, means any State,
territory, or possession of the United States, the Oistrict
of Columbia, or any political subdivision. agency, or in
strumentality thereof.

(This Public Notice supercedes the Public Notice of October 29. 1979,)
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