JOHN P. COLE, JR.
ALAN RAYWID

BURT A, BRAVERMAN
ROBERT L. JAMES
THOMAS w. FLETCHER
JOSERPH R. REIFER
FRANCES J. CHETWYND
MARGARET E. ROLNICK
THOMAS HENORICKSON
JOHN O. SEIVER
WESLEY R. HEPPLER
DAVID SILVERMAN
JAMES F. IRELAND TII

[ -

CoLE. RAYWID & BRAVERMAN

ATTORNEYS AT LAW
SECOND FLOOR

1919 PENNSYLVANIA AVENUE, N. W,

WASHINGTON, D, C. 20006
(202) 659-9750

March 9, 1981

DOCKET FiLE copy ORIGINAL

CRAIG S. McCOY
(1943-1979)

FLED/ACCEpTES oome
AR 2 6 701g

Fe icati i
demiConununmahonsConnnmgon
ica of the Secrerary

Milly ©. Bernard . -
Chairman )
Public Service Commission of Utah

330 East 4th South

Salt Lake City, Utah 84111

Re: Opposition to Order Granting
Request for Certification
to Federal Communications
Commission (Case #81-999-08)

Dear Ms. Chairman:

On behalf of Wentronics, Inc., a company which
provides cable television service to the town of Moab, Utah,
we hereby file official notice of protest to the Public
Service Commission of Utah's ("Commission") Order granting
the request for certification of pole attachment rate juris-
diction to the Federal Communications Commission ("FCC").
The Commission, by an Order dated February 23, 1981, pro-
posed to certify that the Commission has sufficient statu-
tory jurisdiction to regulate pole attachment rates, terms
and conditions. Wentronics respectfully submits that the
Commission lacks the necessary statutory authority to regu-
late the rates and terms of cable television pole attach-
ment agreements.

In establishing a procedure under which the FCC
would withdraw its jurisdiction over pole attachment agree-
ments for states that provided proper "certification", FCC
Rule Section 1.1414 expressly states that unless a state can
certify that:

1. It regulates rates, terms, and conditions
for pole attachments, and
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2. In so regulating such rates, terms and con-
ditions, the state has the authority to con-
sider and does consider the interests of the
cable television services, as well as the
interests of the consumers of the utility
services, it will be rebuttably presumed that
the state is not regulating pole attachments.
(emphasis added}.

Wentronics submits that it is clear from the language
of Utah Code Ann. Section 54-4-13 (1953) that absolutely no
statutory authority to regulate the rates and terms of pole
attachment agreements is vested in the Commission. Sub-part
(1) is totally inaoplicable to cable television because it
expressly treats only Jjoint property use of two or more public
utilities. Cable television, of course, has consistently been
held not to be a public utility. 1/ Additionally, the distinc-
tion made in sub-part (2) of Section 54-4-13 between a "public
utility" and "a cable television company" is conclusive evidence
of the Utah legislatures belief that cable television is not
a public utility.

l/ Greater Fremont, Inc. v. City of Fremont, 302 F. Supp. 652
{(N.D. Ohio 1968), aff'd sub nom., Wonderland Ventures, Inc. v.
Sandusky, 423 F.2d 548 {6th Cir. 1970); Orange County Cable
Communications Co. v, City of San Clemente, 59 Cal. App.2d 165,
130 Cal. Rptr. 429 (1976); Illinocis-Indiana Cable Television
Ass'n v. Illinois Commerce Comm'n, 55 Il1l1.2d 205, 302 N.E.2d

334 (1973):; Minnesota Microwave, Inc. v. Public Service Comm'n,
291 Minn. 241, 190 N.wW.2d 661 (1971); Opinion of the Attornev
General of Arizona, No. 55-206, 12 P.&F. Radio Reg. 2094 (1955);

., Re The Mountain States Tel. & Tel. Co., 73 P.U.R.24 161 (Colo.

Pub. Util. Comm'n 1968)}; Re Southern Bell Tel. & Tel. Co., 65

P.U.R. 3d 117 (Fla. Pub. Serv. Comm'n 1966); Re New England
Tel. & Tel. Co., 60 P.U.R.3d 462 (Me. Pub. Util. Comm'n 1965).



Milly O. Bernard
March 9, 1981
Page Three

Sub~part (2) does, in an extremely limited manner,
address cable television. That sub-section, however, 1is con-
fined soley to describing the conditions under which a cable
system will be allowed to retain its contractural right to
stay on a utility's poles. This sub-section constitutes
nothing more than a list of limitations and requirements
that a cable system must meet in order to "share in and enjoy
the use of the right of way easement...." 1/ There is abscl-
utely no language conferring to the Utah PSC the necessary
jurisdiction to regulate pole attachment agreements 1n con-
sideration of what impact their rates and terms will have upon
cable subscribers.

In a similar situation, the Florida Supreme Court
in Teleprompter Corporation v. Hawkins 2/ held that the Florida
Public Service Commission lacked the necessary jurisdiction
to regulate pole attachment agreements and, therefore, had
improperly certified to the Federal Communications Commission
(see the attached case). The FCC was subsequently forced to
delete Florida as a certified state. 3/ Wentronics would
here seek to avoid similar time consuming judicial and admini-
strative proceedings.

Wentronics hereby requests that the Commission's
consideration of this jurisdictional issue be done on the
written submissions alone. Because the only issue involved
i1s purely an issue of law, an oral proceeding would not be
of additional probative value.

1/ Utah Code Ann. Section 54-4-13(2) (1953).

2/ Teleprompter Corporation v. Hawkins, N. 56, 291 (May 29,
1980}.

3/ See the attached Public Notice.
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Wentronics, Inc., therefore, respectfully reguests

that the Public Service Commission of Utah rescind its pole
attachment regulation certification to the Federal Communica-
tions Commission.

cc:

Respectfully submitted,

v

Pl

BY: /s/ Robert L. mes

Robert L. James

/
A
?

BY: /s/ Wesley R. Hepp

Wesley R. Heppler
Attorneys for Wentronics, Inc.
Robert Gordon
David Lloyd
Attorneys for Utah Power & Light
FCC Pole Attachment Branch
Margaret Wocd, Chief
Burt Weintraub
Wayne Smith
Daniel W. Shields, Esquire

Jim Ewalt, Esquire
NCTA

Gary L. Christensen, Esquire

Commissioners, Utah Public Service Commission
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Supreme Cowrt of Florida

No. 56,291

TELEPROMPTER CORPCRATION, ET AL.,
Petitioners,

vE .

PAULA F. HAWKINS, ET AL..
Responcdents.

[May 29, 19B0)

BOYD, J.

This cause is before us to review an crxder by the Public
Sezvice Comission certifying that it has agthorisy o regculate
"tole attachmenz” acreexents. Wwe have jurisdicticn. As:. V,

§ 3(b)Y(3), Fla. Const.

Fcle attachmenst aczeements are lease pcreements besweern
utilisies ani cable televisigon coroenies which authorize the
latter to use the excess space on utility poles for the surpose
of providing theis- customers catble television service. Beczuse
the vtilities have supericr bargaining position By virtue of
their ownership and control over uwtility poles siong with the
acconpanying easements, Congress cranted the Federal Communica-
tions Cexmission (FCC) the authority to regulate these agree~
merts exceCt where guch matters are regulateC Dy the state.
Each such s:ate needed to certify that:

(A} it regulates such rates, terms., and condizions:
and

(8) 4in sc regulating such rates, ter=s, a=d condisions,
the State hes the autherity tec censider ané does
consicder the interests ©f tie supscriders of cable
television servicesS, as well as the irnteres=s of
the consumers cf the utility sezvices.

Cormunications A¢t Anendments of 1978, Puo. L. Ne. 9$5-234,
{47 U.S5.C. § 224(c)[21}).
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In response to this impending federal regulation, the
comuission sant notice of certification td <he FCC. Subse-
guently, the coz=ission gave notice and called for braefs frem
interested parties, foilowinc which it entereld an order declaring
that it has the authority tec regulate pole atiachment agreements.
The petitioners clair that the comnissicn dees not have authori:
to regulate the agreements or consider the interes:zs of cable
television subscribers. We agree.

Several years aco the eormissica held tha: it could not
recuire utilities to enter into pole sttachment agreements.

Socuthern 3ell Tel. & Tel. Co., €5 PUR 3d 117 (Flaz. Pub. Ser-.
L]
Comm'n. 1968). In doing so it reasonec:

In 1913, when she Florida legisle<ure enacted
a coxmprehensive plan fcr the regulzzicn ol tele-
phone and tel.ecrazr coxranies in this stete, anc
conferred upon <he cocomission authozitv td Ré-
mipister the act ang t0 cressribe rules and
regulations approsriste to the exer-ise o the
powers conferred therein, the scrence of tele-
vision transmission ané the business of ope-
rating co=uenity antesma televisicn systexs
were pOt in ex.s:tence. The 1F.3 Flocide leg-
islatyre, therefore, coulid not have envisicred
~=much less have intencded o reculaze and con=-
trol==the television transmissicn Jacilities
and services with which we are concezmec. Thi
is exactly the sa~e kind of situation described
by tne supreme court of Florida in prectigelly
identicel lanccese in :1ts OFinion in the case
<H Sio Teieph. Cormunicaiisns v. Scutheastarn
Teleph. Co. (Fla. S ~. 1562) 57 PUFE 3& 13¢,
170 80.2¢ 577, when held that this eommissien
€:¢ not heve jurisciction over raZ.o cormunica-
tich seSvise, LOTWiLLOSTARCINC the Interconnectaon
of such radio sarvace with a reculates ut-liiy's
teleshene lanéliae. 2s =he Court peanted out in
that case, tihe Jecislaturs of Flor:ida has never
conferred upor this cComiS$E5iCL BNV general author-
ity to regulate "tublic utilities.” Traditaiorally,
each tise a puklic service of this state is mace
subject to the reculatcry vower of the cormission,
the legislature has enactecd a ¢cmprehensive pla=m
of regulation and centreol and then confer-sd uzch
the co—ission the acthority to administer scch
plan. This hes never been done in so fa- 2s
televisicen trans-ission and community antenna
television svsters a-e concernec. Ceocrounity
amtenna television sys-ems have never been cCe-
firmed ps "public utilities”™ by the legislature,
nor is thece anvthing in this reccré wniclh would
sustify the conclus:on that such syvstems are v
vesteZ with a public interest; in aczuel facs,
they may be of such chazacter as to justifly
jublic regulation and contrel. That, however,
1s a mazter fcr gdete-minaticn EY the stase
lezislazure. We rust conclude on the basis
of the recori before us, and the present status
of the laws of this state, thet the Florid
Public Service Cormission has no jurisd.ction
or authority over the cperations of comfmunity
antenna telev_.sion svStems and the rates fhey
charze, or the serv:ce they provide to thear
CuUStOmers.

2.



Id. ar 119-20. See 2lso, Twin Cities Cable C». v. ScuthessterT

Tel. Co.., 200 So.2¢ BS? (Fla. lst DCx 1967).

Since that decision there has teen no relevan:t cthange in
the cornission’'s statutory grant of jurisdiction. Therefore
the Teasconing in that decision is $till relevan:. No reason
vas given for assez:ting jurisdiction other than to preexpt the
FCC from regulating pole attachment agreements. although we
share the concera about feceral interveniiorn in an area the
state may be better egquipped to handle, such concern is not
enough to extend the Public Service Cor=ission's jurisdiection.
Only the legislature car do that.

We therefore guash the cor—ission's order.

It is so ordezed,

ENGIAND, C.J., OVERTON, SUNDBIRG, ALTIRMAN asmdé MeDONALD, 5J., Coreour
ADRINS, J., Tissents -

NOT FINAL TNTIL TIM: EX?IRES'TO TILZ REZZARING MOTION AND, IT
FILED, DETERMINID.



Carticrari to the Flerida Public Sesvice Cormission

]

The Law CfIices ©f Eogan and Hextson, Washingten, D.C., and

Williazm A. Gillen, ECwarZ2 M. Weller, Jr. anc David C. Shobe of Towler,
White, Gillen, Bocgs, Villareal 2nd 3anker, Tam:ze, Flerida, for Tele-
Drocoter Corpordtion; ané Gesrze Maxwell IIZ of Rossetter ani Maxwel.,
MelbSourne, Florida, for American Television and Coitmunicaticns
Corpcraction,

Petitiorecs

Prentice P. Pruitt, Berrett G. JSchnscn anéd Norzan E. Nor=on, Jr-.,
Tallzhassee, Flcrica, for Flerida Puolic Service Cgmmissicon,

Responcents

C. Recer Vinson c¢f Beggs anc Lane, Pensacola, Fiorida, for
Gulf Power Coopany,

Intesvenos

W. Rcberz Fokes cf Mahorey Bed.ow ané Adans, Tallahzssee, for
florids Cable Television hssociation; and Lee L. Willis and Ja=es D.
Beesley of Auslev, McMullern, McGehes, Carcthers and Proc:or,
Tallatassee, Flicrida, for Ta—pe Electyic Company,

Anici Curiae
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FEDERAL COMMUNICATIONS COMMISSION
19019 M STREET N.W.
WASHINGTON, DC. 20554

News Mmed nlormatgn 2027254 1674 Pacorged Labng of releases sng wrts 202 6320002

August 7, 1980 - CC

POLE ATTACHMENTS
78

Pursuant to Section 1.1414(b) of thé Commission’'s Rules on
cable television pole attachments, the following States* have
certified that they regulate terms, rates, and conditions for
pole attachments, and, in so regulating, have the authority to
consider the interests of subscribers of cable television
services, as well as the interests of the consumers of the
us114ty services.

(Certification by a State preempts the FCC from accepting
pole attachments complaints under Subpart J of Part 1 of the
Rules. )

Alaska Nevada
California New Jersey
Cornecticut New York
Hawaii Oregon
1111nois Pennsylvania
Indiana Puerto Rico
leuisiana vermont
Massachusetts Washington
Nebraska Wisconsin

The Suprere Court of Florida has ruled that the Floride Public
Service Commissior does not have jurisdiction to regulate

rates, terms, and conditions for pole attachments. Teleprompter
Corporation v. Hawkins, No. 56, 291 (May 29, 1983). Aecording-
Iy, Flor{da {s deleted from this list.

* "Gtate", by Section 1.1402(g) of the Rules, means any State,
territory, or possession of the United States, the District
of Columbfa, or any political subdivision, agency, or in-
strumentality thereof. -

(This Public Notice supercedes the Public Notice of October 29. 1979.)

- fCC -
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