§ 42.05.320 Pusric UTtiLiTiES AND CARRIERS § 42.05.331- _

links, or pipes from its existing facilities to the premises of applicants
for service. (§ 6 ch 113 SLA 1970)

Cross references. — For applicability
of this seclion to oltherwise exempt ultili-
ties, see AS 42.05.321(b).

Sec. 42.05.320. [Repealed, § &§ ch 113 SLA 1970.]

Sec. 42.05.321. Failure to agree upon joint use or interconnec-
lion. (a) In case of failure to agree upon the joint use or interconnec-
tion of facilities or the conditions or compensation for joint use or
interconnections, the public utility, including any municipality, or an
interested person may apply to the commission for an order requiring
the interconnection. If, after investigation and opportunity for hear-
ing, the commission finds that public convenience and necessity re-
quire the joint use or connection, and that the use or connection will
not result in substantial injury to the owner ulility or its customers, or
in substantial detriinent to the services furnished by the owner util-
ity, or in the creation of safety hazards, it shall

(1) order that the use be permitted;

(2) prescribe reasonable condilions and coinpensation for the joint
use;

{3) order the interconnection Lo be made;

(4) delermine the timme and manner of the interconnection;

(5) deterinine the apportionment of costs and responsibility for op-
eration and maintenance of the interconnection.

{b) This section and AS 42.05.311 apply to all utilities whether or
not they are exempt from other regulation under AS 42.05.711. (§ 6
ch 113 SLA 1970; am § 4 ch 136 SLA 1980)

Sec. 42.05.330. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.331. Standards for mecasuremcnt, The commission
shall establish by regulation adequate, fair and realistic standards for
the measurement of quality, pressure, vollage or other conditions of
utility services and shall prescribe reasonable regulatious for exami-
nation and testing of the service and the accuracy of the devices used
to measure it. (§ 6 ch 113 SLA 1970)
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Sec. 42.05.340. [Repealed, § 5 ch 113 SLA 1970.]

Sce. 42.05.341. Testing of meter standards. The commission
shall provide by regulation for the periodic testing and certification of
meter standards by laboratories acceptable to the coinmission. The
commnission shall also provide by regulation for the taking of appeals
lo the commission from the findings of a utility which tests its own
melers or appliances for measurement. (§ 6 ch 113 SLA 1970)

Sce. 42.05.350. [Repealed, § 5 ch 113 SLA 1970.]

Sce. 42.05.351. Testing of appliances. The cominission shall pro-
vide for Lhe examination and testing of appliances used for the mea-
suring of a service of a public utility and may purchase equipinent,
apparatus, and standards required for this purpose. The commissioner
of commerce and economic development may assign the examination
and testing function to the section of weights and measures. Upon the
payment of a reasonable fee established by the commission, a con-
sumer may have the appliance, which is used by the consumer, tested.
The cominission shall establish by regulation allowable tolerances
witl respect to the functioning or operation of the appliance. If the
measuring appliance does not perform within these tolerances, the
ulility concerned shall pay the costs of the test by reimbursing the
person requesting the test for the fee paid by that person. This reim-
bursement shall be made no later than at the time of the next regular
billing following the test. (§ 6 ch 113 SLA 1970; am § 43 ch 127 SLA
1974; am § 84 ch 218 SLA 1976)

Sce. 42.06.360. [Repealed, § 5 ch 113 SLA 1970.]

Article 5. Rates and Rate Schedules.

Scction Scetion

361. Tarifls, conlracts, Niling and public 391, Discriminalion in rates
inspeclion 401. Appartionment of joinl rales

365, Interest on deposils - 411. New or revised Larills

371, Adlicvence Lo tarills 421, Suspension of tarill [iling

331, itates Lo be just and reasonable 431. Power of commission Lo [ix rales

385. Charpes for waler and sewer linc ex- 441, Valualion of property of u public
tensions ulilily

Collateral references. — G4 Am. Jur, 138 CJ4.8,, Public Utilities, §§ 13— 30,
2d, Public Utilitics, §§ 240 — 245, 41,
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Sec. 42.05.361. Tarills, contracts, filing and public inspection.
(a) Under regulations the commission shall adopt, every public utility
shall file with the commission, within the time and in tlie form the
commission designates, its complete tariff showing all rates, including
joint rates, tolls, rentals, and charges collected and all classifications,
rules, regulations, and terms and conditions under which it furnishes
its services and facilities to the general public, or to a regulated or
municipally owned utility for resale to the public, together with a copy
of every special confract with customers which in any way affects or
relates to the serving utility’s rates, tolls, charges, rentals, classifica-
tions, services or facilities. The public utility shall clearly print, or
type, its complete tariff and keep an up-to-date copy of it on file at its
principal business office and at a designated place in each community
served. The tariffs shall be made available to, and subject to inspec-
tion by, the general public on demand.

(b) The tariffs of a public utility which are also subject to Lhe juris-
diction of a federal regulatory body shall correspond, so {ar as practi-
cable, to the form of those prescribed by the federal regulatory body.

{¢) The commission may reject the filing of all or part of a tariff that
does not comply with the form or filing regulations of the coinmission.
A tariff or provision so rejected is void. If the commission rejects a
filing, it shall issue a statement of the reasons for the rejection. Unless
thie utility and the commission agree to an extension ol time, the
commission may not reject a filing under this subsection alter 45 days
have elapsed from the date of filing. (§ 6 ch 113 SLA 1970; am § 2 ch
104 SLA 1986)

Effcct of amendments. — The 1986  tions, Alaska Public Ulility Commission
amendmenl in subsecltion {c) in ihe firsl was preciuded by supremacy clause of
senlence made a minor stylistic change  U.S. Constitution {(Art. VI, ¢l. 2) from as-
and deleted “or which is nol consisient seriing ils jurisdiction over the sale. Au-
with this chapter or Lhe regulations of the  gyst 4, 1976, Op. Atl'y Gen.
commission” al the end of the senlence ‘The Alaska Public Utility Commission
and added Lhe last lwo senlences. )

Opinions of altorncy general. —
Where public ulility company entered
inlo eonlract o sell nalural gas to federal
military inslallations pursuant Lo federal
statlule governing such contracl negolia-

can require Lthal a public ulilily file copies
of ils mililary supply conlracls wilh Lhe
Conunission pursuant Lo subsection {a) of
Lthis section. August 4, 1976, Op. All'y
Gen.

NOTES TO DECISIONS

Stated in United States v. ICA Alaska
Communications, Inc, 597 D24 489
(Alaska 1979).
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Collateral references. — Excessive- Variation of ulility rales based vn [lal
ness of rates {iled and published by carrier and meter rates. 40 ALR2d 1331.
pursuanl Lo law, right to maintain action
againsl carrier on ground of. 97 ALR 420.

Sce. 42.05.365. Interest on deposits. (a} A public utility may col-
lect and retain a deposit for contracted recurring monthly service. A
public utility that collects and retains a deposit of over $100 for recur-
ring monthly service shall pay interest on that deposit at or before the
titne it is returned. Interest paid under this section shall be at the
legal rate of inlerest at the time the deposit is made. However, if the
deposit is placed in an interest bearing account, the utility shall pay
the interest rate of the interest bearing account.

(L) If delinquent payments result in inlerruption of service, a public
utilily is not required to pay interest under (a) of this section for 12
nontlis after reestablishment of service. (§ 1 ch 50 SLA 1986)

Cross references. — For legal rale of
interest, see AS 45.45.010.

Sce. 42.05.370. [Repealed, § 5 ch 113 SLA 1970.]

Sece. 42.05.371. Adherence to tariffs. The terms and conditions
under which a public utility offers its services and facilities to the
public shall be governed strictly by the provisions of ils currently
effective tariffs. A legally filed and effective tariff rate, charge, toll,
rental, rule, regulation or condition of service may not be changed
“except in the manner provided in this chapter. If more than one tariff
rate or charge can reasonably be applied for billing purposes the one
mosl advantageous to the customer shall be used. (§ 6 ch 113 SLA
1970)

NOTES TO DECISIONS

LR Appliecd in Uniled States v. RCA
iy Alaska Communications, Inc, 597 1’.2d
?g ’ 489 (Alaska 1979).

Cullateral referenices. — Necessity of  not bound to render as comtuon carrier. 19
filing rates for services which carrier is ALY 982,
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Sec. 42.05.380. [Repealed, § 5 ch 113 SLA 1870.]

Sec. 42.05.381. Rates to be just and reasonable. (a) All rates
demanded or received by a public utility, or by any two or more public
utilities jointly, for a service furnished or to be furnished shall be just
and reasonable; however, a rate may not include an allowance for
costs of political contributions, or public relations except for reason-
able amounts spent for

(1) energy conservation efforts;

(2) public information designed to promote more ellicient use of the
utility’s facilities or services or to protect the physical plant of the
utility;

(3) informing shareholders and members of a cooperative of meet-
ings of the utility and encouraging attendance; or

{(4) emergency situations to the extent and under the circumstances
authorized by the commission for good cause shown.

(b) In establishing the revenue requirements of a municipally
owned and operated utility the municipality is entitled to include a
reasonable rate of return.

(c) A utility, whether subject to regulation by the commission or
exempt from regulation, may not charge a fee for connection to, dis-
connection from, or transfer of services in an amount in excess of the
actual cost to the utility of performing the service plus a profit at a
reasonable percentage of that cost not to exceed the percentage estab-
lished by the commission by regulation.

(d) A utility shall provide for a reduced fee or surcharge for standby
water for [ire protection systems approved under AS 18.70.081 which
use hydraulic sprinklers.

(e) The commission shall adopt regulations for electric cooperatives
setting a range for adjustment of rates by a simplified rate filing
procedure. A cooperative may apply for permission Lo adjust its rates
over a period of time under the simplified rate filing procedure regula-
tions. The commission shall grant the application if the cooperative
satisfies the requirements of the regulations. The commission may
review implementation of the siinplified rate filing procedure at rea-
sonable intervals and may revoke permission Lo use the procedure or
require modification of the rates to correct an error. (3 6 ¢h 113 SLA
1970; am § 1 cli 86 SLA 1976G; amn § 5 ch 106 SLA 1977; am § 4 ch 45
SLA 1980; am § 3 ¢h 104 SLA 1986)

Effect of amendments., — The 1986
amendment added subseclion {e).
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NOTES TO DECISIONS

Separation of intrastate and inter-
stule properties, expenses and reve-
nuces is required for properly determin-
ing the adequacy of a ulility's intrastate
rates. United States v. RCA Alaska Com-
munications, Inc., 597 P.2d 489 (Alaska
1974,

Lobbying expenses excluded fromn
revenue requirement, — The commis-

Colluteral references. — Charilable
eontribulions by public utility as part of
vperabing expense. 59 ALIX3d 941.

[f'uel adjustment clauses: validity of
"lucl adjustunient” or similar clauses au-
thorizing eleclric utilily lo pass on in-
creased costs of fuel Lo its customers, 83
ALIGd 933.

Advertising or  promotional expendi-
tuzes of public ulility as part of eperating
expenses fur ralemaking purpoeses. 83
AL 963,

sion acted reasonably and within its stat-
utory authority in excluding lobbying ex-
penses ag part of a ulilily’s revenue re-
quirement. Ilomer Elec. Ass'n v. Stale,
Pub. Utils, Camm’n, 756 P.2d 874 {Alaska
1988).

Applied in Alaska Pub. Util. Comumn'n
v. Greater Anchaorage Area Borough, 534
P.2d 549 {Alaska 1975).

AfTiliates: amount paid by public utility
Lo afTiliate for goods or services as includ-
ible in utility's rale base and operaling
expenses in rale proceeding, 16 ALR4LL
454,

Injunctions — rates: validily, conslruc-
tivn, and application of Johnson Act (28
USCS § 1342}, prohibiling inlerference
by Federal District Courts with stule or-
ders allecling rales chargeable by public
utilities. 28 ALR Fed. 422,

Sce. 42.05.385. Charges for water and sewer line exlensions.
(a) A water or sewer line extension may not be constructed unless Lthe
legislative body of each municipality through which the extension
passcs has approved the extension. This subsection does not apply to
an cxtlension that will not create any charges or assessments against
the adjacent property.

(L) Lxcept as provided in (e} of this section, when ulility service is
available to a property owner as a result of a water or sewer line
extension, the utility offering the service through the extension shall
notily the property owner, according to the procedure set forth for
service of process in the Alaska Rules of Civil Procedure, of the
charges and interest due the utility if the property owner elcels to
oblain the utility service through the extension. The properly owner
does not owe the charge for the extensien until the property owner
connects Lo the extension.

(¢} Except as provided in {(e) of this section, and uunless the property
owner connects to the extension,

(1) charges do not accrue against the preperty for construction of
Lthe extension; .

(2) interest does not accrue against the property for the construc-
Lion of the exlension; and

(3) a lien or encumbrance may not be levied agamsL the property
for the construction of the extension.

(d) 1f the costs of constructing a2 water or sewer line extension have
been paid by charges collected under this chapter, a utility may not
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charge for connection to the extension an amount greater than the
actual cost of the connection.

(e) The provisions of this section do not apply to a water or sewer
line extension constructed by a municipality under AS 29.46. (§ 1 ch
107 SLA 1986)

IRlevisor’s notes. — LEnpacted as AS
42.05.381(e) — (i). Renumbered in 1986.

Sec. 42.05.390. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.391. Discrimination in rates. (a) A public utility may
not, as to rates, grant an unreasonable preference or advautage to any
of its customers or subject a customer to an unreasonable prejudice or
disadvantage. A public utility may not establish or maintain an un-
reasonable difference as to rates, eitlier as between localities or be-
lween classes of service. A municipally owned utility may offer uni-
form or identical rates for a public utility service to customers located
in different areas within its certificated service area wlio receive the
same class of service. Any uniform or identical rate shall, upon com-
plaint, be subject to review by the commission and may be set aside if
shown to be unreasonable.

(b) A rate charged by a municipality for a public ulility service
furnished beyond its corporate limits is not considered unjustly dis-
criminatory solely because a different rate is charged for a similar
service wilhin its corporate limits,

(c) A public utility may not direcily or indirectly refund, rebate or
remit in any manner, or by any device, aty portion of the rates and
charges or charge, deinand or receive a greater or lesser coupensation
for its services than is specified in its effective tariff. A public ulilily
niay not extend to any customer any forin of contract, agreement,
inducement, privilege or facility, or apply any rule, regulalion or con-
dition of service except such as are extended or applied Lo all cus-
tomers under like circumstances. A public utility may not offer or pay
any compensation or consideration or furnish any equipment to secure
tlic installation or adoption of the use of utility service unless it con-
formns to a tariff approved by the commission, aud the compensation,
consideration or equipinent is offered to all persons in the same classi-
fication using or applying for the public utilily service; in determining .
the reasonableness of such a tariff filed by a public ulility the commis-
sion shall consider, among other things, evidence of cousideration or
compensation paid by a competitor, regulated or nonregulated, of the
public utility to secure the installation or adoption of Lhe use of Lhe
competilor’s service.

(d) Nothing in this section prevenls a public utility from charging
reduced rates Lo customers transferred to it from a compeling utility
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§ 42.05.400 ~ ALASKA STATUTES § 42.05.401
provided the reduction is an integral part of a contract, arrangement
or plan to eliminate the overlapping of service areas or to minimize
duplication of facilities and competition between public utilities. (§ 6

chh 113 SLA 1970; am § 5 ch 136 SLA 1980}
NOTES TO DECISIONS

Uniform rates are not required. sonableness is permissible. Jager v. Slale,

Jager v. State, 537 P.2d 1100 (Alaska
1975H).

Ounly unrcasonable or undue prefer-
ences are forbidden. Jager v. State, 537
P.2d 1100 (Alaska 1975).

When the rate structure is such that
onc class of customers subsidizes an-
other, discrimination may pass beyond its
permiited scope and become undue or un-
reasonable. Jager v. State, 537 P.2d 1100
{Alaska 1975).

Use of exisling pre-tax profits builds
into new rates any existing discrimi-
nation in the rale structure. Jager v.
State, 537 P.2d 1100 (Alaska 1975).

Discrimination based on justified
differences is permissible. — Since only
that discrimination which is unreasonable
is unlawf(ul, discrimination based on justi-
fied differences in the cost of service or
which is olherwise within Lhe zone of rea-

Collateral references. — Preferential

utility rates for elderly or low-income per-
sons. 29 ALR4th 615.

537 P.2d 1100 (Alaska 1975).
Language of seclion and of former
AS 42.05.460 and 42.05.520 compared.
— See Qil Heat Inst., Inc. v. Alaska PPub.
Serv. Corp., 515 P.2d 1229 (Alaska 1973).
Whether subsection (¢) violated is
question for initial consideration by
commission. — Whether as a matter of
law a gas company’s plan to increase its
sales of natural gas violales the provisions
of subsection (c) is a question particularly
suited for initial consideration by the PPub-
lic Utilities Commission. Qil Heat Inst.,
Inc. v. Alaska Pub. Serv. Corp., 515 P.2d
1229 (Alaska 1973). _
Applied in United States v. IRCA
Alaska Communications, Inc., 597 P.2d
489 (Alaska 1979).
Quoted in Glacier State Tel. Co. v.
Alaska Pub. Ulils. Comm'n, 724 P.2d
1187 (Alaska 1986G).

Scc. 42.05.400. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.401. Apportionment of joint rates. (a) If public utili-
Lics share in a joint rate the apportioninent of receipts shall be just
and reasonable. The method of apportionment shall be approved by
Lhe commission and the commission may, if it considers it Lo be in the
public interest, establish the portion to which each public utility shall
be entitled.

(b) If the commission does not have professional slafl to invesligale,
cvaluale and testily regarding any proceeding under (a) of Lhis section
iL may emnploy qualified professional consuliants for this purpose at
the direct expense of the parties to the dispule and divide Lhe cost
among the parties in the proportion of Lheir respeclive uperating reve-
nucs before commencement of the proceeding. The cost allocation Lo
cach party shall be delerinined before employment of the consullants

and aller giving the parties reasonable notice and opportunity Lo be
heard. (§ 6 ch 113 SLA 1970}
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NOTES TO DECISIONS

Applied in United States v. RCA
Alaska Communications, Inc., 597 P.2d
489 (Alaska 1979),

Sec. 42.05.410. [Repealed, § 5 ch 13 SLA 1970.]

Sec. 42.05.411. New or revised tariffs. (a) A public utililty may
not establish or place in effect any new or revised rates, charges, rules,
regulations, conditions of service or practices except afler 45 days’
notice to the cominission and 30 days’ notice Lo the public. Notice shall
Le given to the commission by filing with the commission and keeping
open {or public inspection the revised tariff provisions which shall
plainly indicate the changes to be made in the schedules then in force
and the time when the changes will go into effect. The commission
shall prescribe means by regulation whereby notice is given to the
public before or no later than 15 days after the filing that is reason-
ably adequate to notify customers affected by the filing, The commis-
sion, for good cause shown, may allow changes to take ellect on less
than 45 days’ notice to the cominission or 30 days’ notice to the public
under conditions the commission prescribes.

(b) New and revised tariffs shall be filed in the manner provided in
AS 42.056.361¢a).

{c) Upon the filing of a new or revised tari{f, the cumninission upon
complaint or upon its own motion, without notice, may initiate an
investigation of the reasonableness and lawflulness of the change. (§ 6
ch 113 SLA 1970; am § 1 ch 64 SLA 1975)

NOTES TO DECISIONS

Nature of turiff. — This seciion pro- Stated in Alaska 'ub. ULl Coman'n v,
vides only that a {iling of a new or revised  Grealer Anchorage Arca Beroupgh, 534
tari{T be made; it conlains no requirement  P.2d 549 {(Alaska 1975),
that the tarifl be permanent or interim in Cited in Jager v. Stale, 537 1'.2d 1100
nalure. Uniled Slales v. RCA Alaska (Alaska 1975).

Communieations, Inc, 597 P.2d 489
(Alaska 1979).

Sec. 42.056.420. [Repealed, § 5 chh 13 SLA 1970.]

Sec. 42.05.421. Suspension of Lariff filing. (a) When a tarifl (1l-
ing is made containing a new or revised rale, classilication, rule, regu-
lation, practice, or condilion of scrvice the commission may, either
upon written complaint or upoen its ewn motion, after reasonable no-
tice, conduct a hearing to determine the reasonableness and propriety
of the filing. Pending the hearing the commission may, by order stat-
ing the reasons for its action, suspend the operation of the tartdT filing
for
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§ 42.05.421 ALASKA STATUTES § 42.05.421

(1) an initial period not longer than six months beyond the Line
when it would otherwise go into effect if the annual gross revenues of
the ulility making the filing are more than $3,000,000; and

(2) not longer than 150 days before an interim rate equal to the
requested new rate goes into effect and not longer than one year be-
forc a permanent rate goes into effect if the annual gross revenues of
the ulility making the filing are $3,000,000 or less.

(b} An order suspending a tariff filing may be vacated if, after in-
vestigation, the commission finds that it is in all respects proper.
Otherwise the commission shall hold a hearing on the suspended fil-
ing and issue its order, before the end of the suspension period, grant-
ing, denying or modifying the suspended tariff in whole or in part.

(c) In the case of a proposed increased rate, the commissicn may by
order require the interested public utility or utilities to place in es-
crow in a financial institution approved by the cornmission and keep
accurate account of all amounts received by reason of the increase,
specilying by whom and in whose behalf the amounts are paid. Upon
completion of the hearing and decision the commission may by order
require the public utility to refund to the persons in whose behal{ the
amounts were paid, that portion of the increased rates which was
found to be unreasonable or unlawful. Funds may not be released {rom
escrow without the commission’s prior written consent and the escrow
agent shall be so instructed by the utility, in wriling, with a copy to
the commission. The utility 1nay, at its expense, substitute a bond in
lieu of the escrow requirement.

(d) One who initiates a change in existing tari{fs shall bear the
burden to prove the reasonableness of the change. (§ 6 ch 113 SLA
1970; amn § 6 ch 136 SLA 1980)

NOTES TO DECISIONS

Escrow account for funds received lory, where the borough was clearly oper-

' x :\
HY

pursuant lo increased rate, — Il was
error lor Lhe superior court Lo dispense
wilh Lhe comunission’s order Lhal a ulility
place funds received pursuant lo an in-
terim increase in an escrow accounl pend-
ing the [inal rate determinalion since sub-
seclion (c) of Lhis seclion specifically au-
thorizes the commission lo take such ac-
tion. Alaska Pub. Utils. Comm’'n v, Mu-
nicipalily of Anchorage, 579 P.2d 1071
{Alaska 1978).

For discussion ol imperfections in
the escrow procedure. — Sce Alaska
I'ub. ULil. Comm’n v. Greater Ancharage
Arca Borough, 534 1"2d 5649 (Aluska
1975).

Denial of interim rate increase hicld
arbitrary, — Where Lhe superior court
found Lhal the existing rale was conlisca-

ating the sewer utility at a greal loss,
where the peried prior to a final hearing
could be construed Lo be unreasonable and
where Lhe commission failed Lo provide
any further justification fur ils deciswon,
the denial of the inlerim rale increase was
arbilrary, and Lhe superior courl’s injunc-
tion voiding Lhe conunission's order did
nol conslilule an abuse of ils discretion,
Alaska Dub. ULil. Comm'n v. Greater An-
chorage Area Dorough, 534 P.2d 54y
(Alaska 1975},

Comumission determination that pro-
poscd rates were reasonable wns not
supported by substantial evidence on the
record as a whole. Jager v. Stale, 537 .2d
[100 (Alaska 1975).

Procelure consistent with siatutory
allocation of burden of proof. — Where

|
|
»
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the comunission had first been salisfied by
a public utility’s evidence that the rates
were reasonable and thereafllter turned to
complainant Lo show otlierwise, this pro-
cedure, consistent with Lhe stalutory allo-
cation of the burden of proof, is clearly
reasvnable. Jager v, State, 537 P.2d 1100
(Alaska 1975).

Itefund methods. — See United States
v. RCA Alaska Commnunications, Inc., 597
P24 489 (Alaska 1979).

Comnnission did not err in suspend-

§ 42.05.431

five times, conslituling a 22-month sus-
pension, given the complexilies invelved,
including consideration ol separated com-
pany versus tolal company’s revenue re-
quirements, and Lhe availability of in-
terim reliefl if warranted. The fact that in-
terest rates dropped from the Lime Lhe
company liled the tarifl Lo Lhe tiine Lhe
comunission made its linal decision did uet
entitle Lthe company Lo an analysis based
on the higher rates. Glacier Stuie Tel. Co.
v. Alaska Pub. Ulils. Comun'n, 724 1’.2d

ing company’s tariff revision filings 1187 (Alaska 1986).
Sec. 42.05.430. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.431. Power of commission to {ix rales. (a) When the
commission, afler an investigation and hearing, finds that a rate de-
inanded, observed, charged or collected by a public utility for a service
subject to the jurisdiction of the commission, or that a classification,
rule, regulation, practice, or contract affecting the rale, is unjust,
unrcasonable, unduly discriminatory or preferential, the cominission
shull determine a just and reasonable rate, classification, rule, regula-
Lion, practice, or contract to be observed or allowed and shall establish
it by order. A municipality may covenant with bond purchasers re-
garding rates of a municipally owned utility, and the covenant is valid
and enforceable and is considered to be a contract with the holders
{from time to time of Lthe bonds. The financial covenants contained in
mnorlgages and other debt instruments of cooperative utilities orga-
nized under AS 10.25 are also valid and enforceable, and rates set by
the commission must be adequate to meet those covenants. Ilowever,
a covperative utility that is negotiating to enter a mortgage or other
debt instrument that provides [or a times-interest-earned ratio (TIER)
greater than the ratio the cominission most recently approved for that
cooperative shall submit the mortgage or debt instrument to the com-
mission before the instrument takes effect. The commission inay dis.
approve the instrument within 60 days after its submission. If the
commission has not acted within 60 days, the instrument is considered
lo be approved. ,

(b) A wholesale power agreement between public utilities is subject
to advance approval of the commission. After a wholesale power
agreement is in effect, the commission may not invalidate any pur-
chase or sale obligation under the agreement. [However, it the commis-
ston [inds that rates sct in accordance with the agreement are not just
and reasonable, the commission may order the parties to negotiale an
amendment to the agreement and if the parties fail Lo agree, to use
the dispute resolution procedures contained in the contract.

(¢} Notwithstanding (b) of this section,
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ey
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(1) a wholesale agreement for the sale of power from a project li-
censcd by the Federal Energy Regulatory Commission on or before

ks
g

Q.,'

%‘: January 1, 1987, and related contracls for the wheeling, storage, re-
iy gencralion, or wholesale repurchase of power purchased under the
i agrecment, entered into between the Alaska Energy Authorily and
ity one or more other public utilities or among the utilities after October
o 31, 1987, and before January 1, 1988, and amendments to the whole-
-g sale agreement or related contract, are not subject to review or ap-
! j proval by the commission until all long-term debt incurred for the
e project is retired; and

et (2) a wholesale agreement or relatled contract described in (1) of this
'L%'i subscclion may contain a covenant for the public utility to establish,
R charge, and collect rates sufficient to meet its obligations under the

fofs

';:"?l" contiracl; the rate covenant is valid and enforceable.

f I(},.f (d) Meetings between the Alaska Energy Authority and public util-

Rl ities concerning a wholesale agreement for the sale of power or other
s maller exempted from review of the commission under (¢) of this sec-

J -
=,

4¥ %

tion must comply with AS 44.62.310.

{e) Validaled costs incurred by a ulility in connneclion with the
relaled contracts described in {c}(1) of this section must be allowed in
the rates charged by the utility. In this subseclion, “validated costs”
are Lhe actual costs that a utility uses, under the formula set out in
related contracts described in {c) of Lhis section, to establish rates,

ik
)

ks

AR ? - . .
' ‘(%;t charges for services and rights, and thie payment of charges {or ser-
) :i;f vices and rights. This subsection does not granl the commission juris-
gt e diclion Lo alter or amend the formula set out in those related con-
_ %;; tracts. (§ 6 ch 113 SLA 1970; am §§ 4, 5 ch 104 SLA 1986; am §§ 1, 2
ey ch 11 SLA 1988)
5 b RRevisor's noles. — Subsection (e) was Opinions of atlorney general. — The
; 1 cnacled as AS 42.05.511(d). Renumbered  Alaska Public Utility Cummission was
in 1988, not authorized Lo review the Long-Term

Effeet of amendments. — The L1986
% amendment added the last four sentlences
,a, of subscection (a) and added subsection (b).
ik The 1988 amendiment, eflective March
12, 1988, added subsections (c) — (e).

Lditor's notes. — Section 8, ch. 104,

Power Sales Agreement 4 Dam Pool —
luitial Project of the Alaska [lewer Au-
thority, a wholesale power agreement
signed by the Aluska Power Authorily
fnow Alaska Encrgy Authorilyl, Lwo
eleetric cooperatives, and three citics in

bt ]
]
5 ; ‘W f

SLA 1986 provides that (b) of Lhis scction
“applics only 1o wholesale power apree-
ments entered inlo on or after June 7,
&I 211

Section 5, ¢h. LI, SLA 1988 provides
thal subsections (¢} and (e) of thig seclien
are retroactive to Novomber 1, 1987,

Lepislalive history reporls. — [or
legislative letters of intent on the nmend-
ments Lo this section by ch, 11, SLA 1948
(5CS CSIHB 356(1tLs), see 1988 House
Journal, pp, 2233 — 2234 and 1988 Sen-
ale Journal, pp. 2483 — 2484,

Jo

soulheast Alaska, since the agreement was
sipned prior Lo June 7, 1986, February 12,
1988, Op. AWy Gen,

A power purchase conleact between the
Alasla Power Authorily [now Alaska En-
ergy Authority] and Mumcipal Light &
I'ewer is subject Lo approval by the Alaska
Public Utilities Commission under sub-
scction (b). February 18, 1987, Op. AW'y
Gen. (Opinion rendered prior Lo the 1988
amendinent of this section.)
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NOTLES TO DECISIONS

History of section. — See Alaska Pub.
Utils. Comin'n v. Municipality of Anchor-
age, 556 P.2d 262 (Alaska 1976).

Separation of intrastate and inter-
state properties, expenses and reve-
nues is required for properly determin-
ing the adequacy of a utility’s intrastate
rates. United States v. RCA Alaska Com-
munications, Inc., 597 P.2d 489 (Alaska
1979),

Confisealion. — A court may evaluate
the shuwing of confiscation. That is, al-
though the process of determining
whether a rate is confiscalory involves
fact/law determinations which require the
special coinpelence of the commission, the
ullimate issue in confiscalion queslions is
whether due process will be violaled by
the conlinued operation of the rate.
United States v. RCA Alaska Communi-
cations, Inc., 597 P.2d 489 {Alaska 1979).

This section requires the commis-
sion to set rales so as to assure that
existing bhond covenants are mect.
Alaska Pub. Ulils. Comm’n v. Municipal-
ity of Ancherage, 555 P.2d 262 (Alaska
1976},

As lo exisling bonds, i.e., lthose bonds
which have actually been markeled and
for which there are present purchasers or
holders. this section requires that the
commission set rales so as to assure that
bond covenants will not be breached.
Alaska Pub, Utils, Comm’n v. Municipal-
ity of Anchorage, 555 P.2d 262 (Alaska
1970).

And not so as to allow municipalily
to market proposed bonds. — This sec-
tion does not require the cummission Lo
sel rates so as to allow the municipality to
market proposed bonds, i.e., bonds which
have not yet been suld. Alaska Pub. Ulils,
Comum’'n v. Municipality of Anchorage,
550 1M.2d 262 (Alaska 1976).

Prior Lo the issuance of honds, the com-
niission is not required by this section to
sct a rale which would meet the revenue
requirements which would be nccessary
under the covenauts if the bonds were
sold. Alaska Pub. Utils. Commm’n v. Mu-
nicipality of Anchorage, 555 1M2d 262
{Alaska 1976).

This section specifically provides
that bond covennnts are "valid and
enforceable.”  Alaska ub.  Utils,
Comm'n v. Municipalilty of Anchorage,
555 1'2d 262 (Alaska 1976

Covenants must be honored by com-
mission. — Since the commission’s ap-
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proval of a cerlain rale is necessary, the
covenanls muslL be honored by the com-
mission; otherwise there would be no en-
forceabilily of the covenants. Alaska Pub.
Utils. Comm’n v. Municipalily of Anchor-
age, 555 P.2d 262 (Alaska 1976).

The plain meaning of this section re-
quires that once the bonds are actually
purchased, and actual bond purchasers
and holders exist, the covenantis are valid
and enforceable. The validity of the bund
cavenants thus requires the coinmission
to respect the pruvisions of the covenants,
and insure that they will notl be breached.
Alaska Pub. Utils. Cornm'n v, Municipai-
ity of Anchorage, 555 P.2d 262 (Alaska
197G).

No covenant cxists where ne pur-
chasers or holders. — An existing cove-
nant requires lwo parties, and until the
municipalily’s bonds have actual pur-
chasers or helders, no covenant is in exis-
tence. Alaska Pub. Utils. Comm'n v. Mo-
nicipality of Anchorage, 555 1’.2d 262
(Alaska 1976).

And comunission’s rale-selling au-
thority not inlerfered wilh. — Until
there is an existing covenant with bond
purchasers, there is nothing which is
valid and enforceable, and therefore noth-
ing to interfere with thie commission’s
general rale-setting authority. Alaska
Pub. Utils. Comm'n v. Municipality of An-
chorage, 555 P.2d 262 (Alaska 1976),

Municipally owned ulilities in com-
petition with other ulililics subjected to
full gamut of regulation pertaining to
other utilities, with exceplion relating to
bond covenants, See Aluska I'ub. Ulils,
Comm’'n v. Municipality of Anchorage,
555 P.2d 262 (Alaska 1976).

Standard of review., — Since gencer-
ally rate-making decisions relate to com-
plex subject matter which requires the
particularized knowledpe and experience
of the rate-making body, the appropriate
standard of review is normally whether
the administrative body had a reasonable
basis [or ils decision. United Slales v,
RCA Alaska Communicatlions, Ine., 597
P.2d 489 (Alaska 19791

The following requirements must be
met before the superior court can inter-
vene and overrule or modily an order of
the Public Utilitics Commission affecting
utility rates. Iirst, the ulility must make
noacvious and substantinl shewing that
the existing vates are so low s Lo be con-
fiscatory, Second, the utility is obligated
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lo shiow Lthal no date has been sel by Lhe
commvission for a prompt final hearing,
and thal the exisling confiscatory rates
are likely Lo remain in force for an unrea-
sonalie period of time before the Public
Ulilitice Coinmission makes its perma-
nent rale determination. Third, the utility

ALASKA STATUTES

§ 42.05.441

irreparable harm. Fourth, the ulility is re-
quired lo demonstrale that if the intlerim
rate relief is granted, the public can be
adequalely protected. Fiflh, the utilily
must show that “serious” and "substan-
Lial” queslions are involved in the rale
cuse il has presenled. United Slales v.

- me e an

i ;:‘“""“'r‘t’"“{‘_"ibnc,e Lhe m‘f{:ﬁj‘it without the  poa Ajaska Communications, Inc., 597

e enclit of being permitled Lo operate un-  p oy 489 (Alaska 1979).
Fugh der an interim rate increase, it will face

e
L |
'
E.‘f_ 3 Collateral references. — State regula- Municipally owned or operated public
'E? Lion of rales lo consumers of gas or elec- utilily, power of slale or public service
}_4:;\;4,; Lricily transporied across siate lines for commission to regulate rates of. 76 ALR
jfﬁj light or power purposes. 7 ALR 1094, 851; 127 ALR 94.
.:2'{.{* Power of state Lo fix a minimum public
o wtility rate. 68 ALR 1002.
e
"'""E [
;Efj Sce. 42.05.440. [Repealed, § 5 ch 113 SLA 1970]
!:v Sce. 42.05.441. Valuation of property of a public ulility.
f‘ A (a) The commission may, after providing reasonable notice and oppor-

! tunily Lo be hieard, ascertain and set the fair value of the whole or any

part of Lthe property of a public utility, tnsofar as it is malerial to the

JeE excrcise of the jurisdiction of the commission. The commission may
iod make revaluations from lime Lo time and ascertain the [air value of
Q‘!r all new construction, extensions, and additions to the property of a

{l‘r?m; public utility. If a public utility furnishes more than one classilication

of ulility service the utility shall allocate the investment and expenses
,{.g{; associated with the property used and useful in furnishing service

'}:ﬁfﬂ. among the utility services and it may not solely consider the utility’s )
E?.:‘:J total investment and expenses in fixing rates for a particular service. ;
$.‘: (L) In determining the value for ralte-inaking purposes of public I
}}'L utility property used and useful in rendering service to Lthe public, the

é commission shall be guided by acquisition cost or, if lower, Lhe origi-

et nal cost of the property Lo the person first devoling it Lo public service,

‘aiﬁ‘, less accrued depreciation, plus malerials and supplies and a reason-

i'n';;"'_‘l: able allowance for cash working capital when required.

R (¢) For rale-making purposes, indebiedness, debl service and pay- '
.ﬁ@ ments by a regulated public ultlity Lo a person having an ownership

LS interest of more than 70 per cent in the utility shall be considered Lo

l;‘rf be ownership equily, proflils or dividends except Lo tlie exlent Lhat

-5
N

there is a clear and convineing showing that

(1) the indebledness was incurred, or the payments made, for goods
or scrvices thal were reasonably necessary for the operation of the
ulilily; and

(2) the goods or services were provided at a cost that was competi-
tive wilth the price at which they could have been oblained rom a !

32 _
_ D

= F
e N6
TS

—
o
£

-..._._....“...
AL
STAEE

- ‘ .-.- .

ERogwy
_- A

_—— e
)
-
?“"
= o+ TR




§ 42.05.450 Punric UriLimies ANp CARRIERS § 42.05.461

person having no ownership interest. (§ 6 ch 113 SLA 1970;am § 1ch
228 SLA 1976)

NOTES 10O DECISIONS

Separation of intrasiate and inter- rates. Uniled States v. RCA Alaska Cum-
state propertics, expenses and reve- munications, lnc.,, 597 P.2d 489 (Alaska
nues is required for properly determin- 1979).
ing the adequacy of a utility’s intraslate

Sec. 42.05.450. [Repealed, § § ch 113 SLA 1970.]

Article 6. Accounts, Records and Iteports.

Section Section

451. System of accounts and reports 491. Records and accounis Lo be kepl in

461. Continuing property records state

471. Deprecialion rales, initial losses and  501. Inspeclion of books and records by
accounls cominission

481. Subsidiary business accounls

Collateral references. — 64 Am. Jur.
2d, PPublic Utilities, § 235,

Sec. 42.05.451. System of accounts and reports. () The com-
mission may classily the public utilities under ils jurisdiclion and
prescribe a uniforin system of accounts for each cluss and the manner
in which the accounts and supporling records shall be kept.

{b) A public utility shall maintain ils accounts on a calendar year
Lasis unless specitically authorized by the commission to maintain its
accounts on a fiscal year basis. Within 90 days after the close of its
authorized annual accounting period, or additional time granted upon
a showing of good cause, a public utilily shall file with the commission
a verified annual report of its operalions during the period reported,
on forms prescribed by the commission. (§ 6 ch 113 SLA 1970)

Sec. 42.05.460. [Repealed, § 5 c¢h 113 SLA 1970.]

Sce. 42.05.461. Continuing property records. T'he commission
may require a public utility to establish, provide, and mainlain as a
part of its system of accounts, conlinuing properly records segregated
by the year of placement in service, including a list or inventory of all
the units of tangible property used or useful in the public service,
showing the current location of the properly units by definite refer-
ence Lo the specific land parcels upon which the unils are located or
stored, The cominission may require a public utility to keep accounts
and records in such a manner as to show, currently, the original cost

33

- EEIE




St
Lyl Gasy P T
L)

e T R S T
"-._-'l’k‘_nr!‘-'-.
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of the property when first devoted to the public service, and the re-
lated reserve for depreciation. A public utility with annual revenues
exceeding $100,000 shall keep continuing property records. (§ 6 ch
113 SLA 1970)

Sec. 42.05.470. [Repealed, § 5 ch 113 SLA 1970.]

Scc. 42.05.471. Depreciation rates, initial losses and accounts.
(a) To provide for the loss in service value of its property, not restored
by current maintenance, a utility shall charge adequate, but not ex-
cessive, depreciation expense for each major class of ulility property
used and useful in serving the public. From time to time the commis-
sion shall deternine the proper and adequate rates of depreciation for
cach mujor class of property of a public utility. The commission shall
accepl rates of depreciation and depreciation accounts prescribed and
maintained under regulations of a federal agency or the terms of a
bond ordinance. The commission shall determine and allow deprecia-
tion expense in fixing the rates, tolls and charges to be paid for the
services of a public utility.

(b) The cominission is not bound in rate proceedings to accept, as
just and reasonable for rate-making purposes, estimates of annual or
accrued depreciation established under the provisions of this seclion,
or Lo allow annual or accrued depreciation on utility property directly
or indirectly contributed by customers or others. (§ 6 ch 113 SLA
1970)

Sec. 42.05.480. [Repealed, § 6 ch 113 SLA 1970.]

Sce. 42.05.481. Subsidiary business accountis. A public utility
engaged, directly or indirectly, in another business, including another
utility business or a subsidiary business, shall keep separate accounts
relating to that business. Except as the comninission provides, prop-
erly, expense or revenue usecd in or derived from that business may
not be considered in establishing the rates and charges of the utility
for its public services. (§ 6 ¢ch 113 SLA 1970)

See. 42.05.490. [cheﬁ]cd, § 6 ch 113 SLA 1970.]

Sce. 42.05.491. Records and accounts to be kept in state. A
public utility shall keep the books, accounts, papers and records re-
quired by the commission, in an office within this state, and may not
remove them from the state, except upon the termns and conditions
that may be prescribed by the commission. The provisious of this
section do not apply to a public utility whose accounts are kept at its
principal place of business outside the state, in the manner prescribed
by a lederal regulatory body; however, such a public utility shall at its
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§ 4205500  Pusiic UTILITIES AND CARRIERS § 42.05.511

option, either furnish to the commission, within a reasonable time
fixed by the commission, certified copies of its books, accounts, papers
and records relating to the business done by the public utility within
this state, or agree to pay the actual expenses incurred by the commis-
sion in sending personnel to examine the utility’s books and records at
the place wherc ihey are kept. (§ 6 ch 113 SLA 1970

Sec. 42.05.500. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.501. Inspection of books and records by commis-
sion. The cominission shall at all reasonable tiines have uccess to, and
may designate any of its employees, agents or consultants Lo inspect
and examine, the accounts, records, books, maps, invenlories, ap-
praisals, valuations, or other reports and documents, kept by public
utilities or their afliliated interests, or prepared or kept for them by
others, that relate to any contract or transaction between them. The
commission may require a public utility or its affilialed interest to ile
with the commission, copies of any or all of these accounts, records,
books, mnaps, inventories, appraisals, valualions, or other reporls and
documents. (§ 6 ch 113 SLA 1970) '

Collateral references, — 738 C.J.S.,
Publie Ulilities, § 54.

Sec. 42.05.510. [Repealed, § 5 ch 113 SLA 1970.]

Article 7. Financial and Managenient Regulation.

Section Scction
51l. Unrcasonable management prac- 526 Impaired capital
tices 53L. Distribution of surplus and profits

Sec. 42.05.511. Unreasonable management practices, (a) The
commmission may investigate the management of a public utilily, in-
cluding but not limited to stalfing palterns, wage and saiary scales
and agreements, investinent policies and praclices, purchasing and
payment arrangements with afliliated interests, for the purpese of
determining inefficient or unreasenable practices that adversely af-
{ect the cost or quality of service of the public utility.

(L) Where unreasonable practices are found lo exist, the conimis-
sion may, after providing reusonable notice and opportunity for hear-
ing, take appropriate action to protect the public from the inefficient
or unreasonable practices and may order the public utility Lo talke the
correclive action thie commission may require Lo achieve effeclive de-
velopment and regulation of public utilily services.

(¢) In a rate proceeding the utility involved has the burden of prov-
ing that any wrilten or unwrillen contract or arrangement it inay
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'8 42.05.520  ALASKA SrATUTES § 42.05.540

have with any of its afliliated interests for the furnishing of any ser-
vices or for the purchase, sale, lease or exchange of any property is
necessary and consistent with the public interest and that the pay-
menl made therefor, or consideration given, is reasonably based, in
parl, upon the submission of satisfactory proof as to the cost Lo the
affiliuted interest of furnishing the service or property and, in part,
upon Lhe estimated cost the utility would have incurred if it furnished
Lhe service or property with ils own personnel and capital. (§ 6 ¢h 113
SLA 1970)

Cross references. — For limitalion on Alaska Power  Authority, sce AS
commission’s authorily with respect to  42.05.431(c) — (e).
cerlain conlracts belween utilities and the

NOTES TO DECISIONS
Quoled in Alaska Pub. Ulils. Comm'n Applied in Glacier State Tel. Co. v.

v. Municipality of Anchorage, 579 P.2d Alaska Pub. Ulils, Comun'n, 724 1’.2d
1071 (Alaska 1978). 1187 {Alaska 1986).

Collateral references. — 738 C.J.S.
Public Utilities, § 46 et seq.

L4

Sce. 42.05.520. [Repealed, § 5 ch 113 SLA 1870.]

Sec. 42.05.521. Impaired capital. When the commission [inds
that the capital of a public utility corporation is impaired, or might
become impaired, it may, after investigation and hearing, issuc an
order directing the public utility to cease paying dividends on its com-
mon stock until the impairment has been removed. (§ 6 chi 113 SLA
1970)

See. 42.05.530. [Repealed, § 5 ch 113 SLA 1970.]

Sce. 42.05.531. Distribution of surplus and profits. The surplus
and profits of public utilities shall be distribuled in accordunce with
the byluws or ordinances controlling the utility. (§ 6 ch 113 SLA
1970) :

Sce. 42,05.540. [Repealed, § § c¢h 113 SLA 1970.]

Artiele 8. Judicial Review, Penalties and Enforcement.

Scetion Seetion

541, kileel of regulations 581, Ench violation a separnle offense
651. Review and enforcement 601. Actions Lo recover penalties; disposi-
561, Injunclive nnd monelary sanctions tion
571. Civil penalties 611. P’enallies cumululive
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Section
621. Joinder of actions

Collateral references, — 64 Am. Jur.
2d, Public Utilities, §§ 276 — 29].
73B C.J.S,, Public Utilities, §§ 64 — G8.

Sec. 42.05.541. LEffect of regulations. Regulations adopted and
issued by the commission in accordance with this chapter have the
effect of law. {(§ 6 ch 113 SLA 1970)

NOTES TO DECISIONS

United States v. RCA Aluska Communi-
cations, lnc., 597 P.2d 489 (Alaska 1979}

Regulation requiring jurisdictional
scparations to be based upon Ozark
methodology held mandatory. — See

Sec. 42.05.550. [Repealed, § 5§ ch 113 SLA 1970.]

Sec. 42.05.551. Review and enforcement. (a) All final orders of
the commission are subject to judicial review in accordance with AS
44.62.560 — 44.62.570.

(b) If an appeal is not taken froin a final order of the commission,
the commisston may apply to the superior court for enforcement of
this chapter, the regulations adopted under it and the orders of the
commission. The court shall enforce the order by injunction or other

process. {§ G ch 113 SLA 1970)
NOTES TO DECISIONS

Orders of conmiission expressly A8 44.62.5070 is made applicable Lo re-

made subject to Administrative ’roce-
dure Act. — Subsection (a) of Lhis scclion
expressly makes orders of Lthe Public Util-
ities Commission subject to the provisions
of Lthe Alaska Administralive Procedure
Act (AS 44.62). Greatler Anchorage Areca
Borough v. Cily of Anchorage, 504 I’.2d
1027 (Alaska 1972), overruled on other
prounds, Cily & Borough of Juncau v.
Thibodeau, 545 P.2d 626 (Alaska 1979).

Sce. 42.05.560. [Repealed, § 5

view of [inal orders of Lthe Public Ulililies
Commission by Lhis seclion. Jager v.
Stlate, 537 P.2d 1100 (Alaska 1975).

Applied in JelTries v. Glacier State Tel.
Co., 604 P.2d 4 (Alaska 1979,

Cited in Cily of Kenai v. Slate, Pub.
Utils. Comnm'n, 736 1'2d 760 (Alaska
1987).

¢h 113 SLA 1970.]

Sce. 42,05.561. Injunctive and monetary sanclivus, (a) A per-
son wlho violales a provision of AS 42.05.291 insofar as il governs the
safety of pipeline facililies and Lhe transportation of gas, or of any
regulation issucd under AS 42.05.291 is subject to a civil penally of
not more than $1,000 for cach viotalion for each day that the violation
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§ 42.05.570 ALASKA STATUTES § 42.05.581

persists. However, the maximum civil penalty may not exceed
$200,000 for any related series of violations.

(b) A civil penalty may be compromised by the commission. In de-
termining the amount of the penalty, or the amount agreed upon in
compromise, the appropriateness of the penally to the size of the busi-
ness of the person charged, the gravity of the viclation, and the good
faillr of the person charged in attempting to achieve compliance, aller
netification of a violation, shall be considered. The amount of the
penally, when {inally deterinined, or the amount agreed upon in com-
prowise, may be deducted from any sumns owing by Lhe stale to the

i person charged or may be recovered in a civil action in the state
5 courts.
ok (¢) A person may be enjuined by the superior court [rom commitling
?'.Zf?l any violation mentioned in this section. (§ 6 ch 113 SLA 1970)
[ s
T
l. Sce. 42.05.570. (Repealed, § § ch 113 SLA 1970.]
hﬁ e Sce. 42.05.571. Civil penallies. (a) In addition to all other penal-
\“f ties and remedies provided by law, a public utility and every person,
1 and their lessees or receivers appointed by a court in any way subject
,._;-‘; Lo the provisions of this chapier, together with their officers, man-
h‘%‘:)? agers, agenls or employees that either violate or procure, aid or abet
;'gﬁgﬂ‘; the violation of any provision of this chapter, or of any order, regula-
‘g’l}f tion or written requirement of the commission are subject to a maxi-
il muin penalty of $100 for each violation. Each act of omission as well
gi %-;‘; -as cach act of commiission shall be constdered a violation subject Lo the
| phu penalty.
!i‘f&’ (b) A penually may not be assessed unless thie commission firsl is-
i%&f; = sues un order Lo show cause why Llie penally shiould not be levied. The
_fi‘; order shall describe each: violation with reasonable particularity and
:. ':f"".;: designate the maximum penaily which may be assessed for cach viola-
[ &4 lion. The order shall be served on tle alleged violator named in the
1Ay order. The order shall state a time and place for the hearing.
’: ;..;: (¢} After a hearing the comimission shall enter its findings of fact
f.‘?’}é; and {inal order which shall state when the penallies, il any, are pay-
b able. (§ 6 ¢k 113 SLA 1970)
e | ~
1:’7 Sce. 42.05.580. [Repealed, § 5 ch 113 SLA 1970.]
'l“.}ﬁr See. 42.05.581. Each violation a separate oflense. Each viola-
; ;%,:, Ii Lion of a provision of this chapter or of an order, deciston, regulation or
e | writien requirement of the connnission is a separale and distinetl of-
g IRSYT fense, and in case of o continuing violation cach day’s continuance is a
’,.' separate and distinet offense. (8 6 ch 113 SLA 1970)
[
| ‘
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Secs. 42.05.590 — 42.05.600. [Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.0601. Actions to recover penalties; disposition.
(a) Actions to recover penalties under this chapter shall be brought by
the attorney general in a court of competent jurisdiction.

(b) All penalties recovered under the provisions of Lhis chapler
shall be paid to the commission and deposited by it in the general fund

of the state. (§ 6 ch 113 SLA 1970)
Sec. 42.05.610. [Repealed, § 5 c¢h 113 SLA 1970.]

Sec. 42,05.611. Penalties cumulative. (a) All penalties imposed
under this cliapter are cumulative and an action [or the recovery of a
civil penalty is not a bar to any criminal prosecution., A criminal
prosecution is not a bar to an action for the recovery of a civil penalty.

(b) Neither a criminal prosecution nor an action to recover a civil
penalty is a bar to an enforcement proceeding to require compliance,
or to any other remnedy provided by this chapter. (§ ¢ ch 113 SLA
1970)

Sec. 42.05.620. (Repealed, § 5 ch 113 SLA 1970.]

Sec. 42.05.621. Joinder of aclions. Under the applicable court
rules, appeals [rom orders of the cominission, applications {or enforce-
ment of commission orders and actions for recovery of a penally may
be joined. The court may in the interests of justlice separaie Lthe action.
(§ 6 ch 113 SLA 1970)

Sec. 42.05.630. [Repealed, § 5 ch 113 SLA 1970.]

Article 9. Miscellancous P’rovisions.

Seclion Scclion
631. Eminent domain 671. Public records
G641, Regulalion by municipalily 681. Validily of certain certilicates

651. Expenses of investigation or hearing  691. Utility classes
G61. Applicalion [ees

Sce. 42.05.631. Eminent domain. A public ulilily may exercise
Lhe power of eminent domain for public utility uses. This section does

nol authorize Lhe use of a declaration of taking. (§ G ¢h 113 SLA 1970)

Cross refereticed. — For laws on emi-  stale and subdivision or apency theresf, or

nenl  domain, sce AS 09.56.240 —  as between dillerent subdivisions or agen-
04.56 460, cies themselves, 35 ALRId 12l
Collateral references. — Right Lo en- Applicability of zoning regulalions to
ter for preliminary survey or examina-  projects of noupovernmental public utili-
Lion, 29 AL L1104, Lies as alTected by ulility's power of emni-

Power of cininent domain as belween  neanl domain, 87 ALRJd 12065,
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§ 42.05.640

Unsightliness of powerline or olher
wire, or reluled structure, as element of
damages in easement condemnation pro-

ceeding. Y7 ALI3d 587,

ALASKA STATUTES

§ 42.05.601

demnation is sought. 19 ALR4Lh 1026.

Negoatialions: sulficiency of condemnor’s
negotialions required as prelitninary to
taking in eminent domain. 21 ALR4th

Review of electric power company's lo-  765.

calion of transmission lite for which con-

Scc. 42.05.640. [Repealed, § 5§ ch 113 SLA 1970.]

Sce. 42.05.641. Regulation by municipality. The commission’s
Jurisdiction and authority extend to public utilities operaling within a
cilty or berough, whether home rule or otherwise. In the event of a
con{lict belween a cerlificale, order, decision or regulation of the com-
mission and a charter, permit, franchise, ordinance, rule or regulation
of such a local governmental entity, the certificate, order, decision or
regulation of the commission shall prevail. (§ 6 ch 113 SLA 1970)

NOTES TO DECISIONS

Municipal franchises granted to a
cable television company were not su-
persedoed by Lthe Alaska Pubiie Ulilities
Comnnssion Acl, A5 4205010 —
42.05.721, since provisions of a municipal

franchise not in actual conflict with com-
mission regulatory activily remain in
foree. 3-C Cable Co. v. Cily of Juneau, 613
P.2d 616G (Alaska 1980).

Collateral relerences. — 64 Am. Jur.
2d, Pubiic Utilities, §§ 101 — 109.

Sce. 12.05.650. [Repealed, § 5 ch 113 SLA 1970.)

Sce. 42.05.651. Expenses of investigation or hearing. (a) Afler
complelion of a hearing or investigation held under this chapter, Lthe
comiission shall allocate the costs of tlie hearing or investigalion
among the parlies, including the commission, as is just under the
circumstances. In allocaling costs, the commisston may consider the
resulls, abilily to pay, evidence of good faith, other relevant factors
and mitigaling circumstances. The costs allocated may include the
cosls of any time devoled Lo the investigalion or hearing by hired
consultants, whether or not the consultants appear as wilnesses or
participants, The costs allocated may also include any oul-of-pocket
expenses incurred by the commission in Lhe particular proceeding.
The commission shall provide an opportunity for any person objecting
Lo atr allocation Lo be heard before Lthe allocalion becomes linal.

(b) The cominissioner of adiministration shall separately account for
mvestigation and hearing costs colleeted under Lhis section that the
commission deposils in the general fund. The annual estimated bal-
ance in the account may be used by Lhe legisiature Lo make appropria-
Lions Lo Lthe commission Lo carry oul the purposes of Lthis seclion. (§ 6

ch {3 SLA 1970; am § G3 ¢h 138 SLA 1980)
40
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Effcct of amendinents. — The 1986
amendment added subsection (b).

Opinions of attorney general. — The
word “"party” in Lhis seclion and in AS
42.06.610, for purposes of allocating the
commission’s costs of rulemaking proceed-
ings, should be interpreted in its ordinary
legal sense and does not include inter-

§ 42.05.671

esled persons who comment in a rulemak-
ing proceeding. IL follows Lhal the com-
mission cannot, in order Lo allocale cosls
to a person, make that person a party Lo a
rulemaking proceeding, whelher by decla-
ralion or by invilalion Lo which the person
responds, Seplember 29, 1986, Op. Atl'y
Gen.

NOTES TO DECISIONS

Services performed by attorney gen-
eral not “costs”, — 'The commission
erred in allocaling as part of its “cosis”
those feces attributable Lo services per-
formed by Lhe atlorney general’s office in
connection with a rate making proceed-
ing. Homer Elec. Ass'n v. Siate, Pub,
Utils. Coinm'n, 7566 P.2d 874 (Alaska
1988).

port rute increase. — A 100 percent cost
allocation to an clectric utility was re-
manded for further findings, where the al-
location was based upon insullicient con-
siderations, i.e., Lthat the wulility could
“beller pass along its costs” by requesling
the rate increase. Homer Llec. Assm v,
State, Pub. Ulils. Comm’'n, 756 P.2d 874
{Alaska 1988).

Counsiderations insufficicnt lo sup-

Sec. 42.05.661. Application fees. With each application relating
to a certificate the applicant shall pay the commission a fee of $50
which shall be deposited in the general fund of Lthe state. (3 6 chy 113
SLA 1970)

Sec. 42.05.671. Public records. (a) Excepl as provided in (b) of
Lhis section, records in Lhie possession of Lhe commission are open Lo
public inspection at reasonable times.

(b) The cornmission may, by regulation, classify Lthe records subinit-
ted to it by regulated utilities as privileged records that are not open
Lo Lthe public for inspection. However, if a record involves an applica-
tion or tariff filing pending before the commission, Lthe coinniission
shall release Llie record for the purpose of preparing [or or making a
presentation Lo the cotninission in the procceding if Lthe record or infor-
mation derived from Lhe record will be used by the cotnmission in the
proceeding.

(c) A person may make wrillen objeclion Lo the public disclosure of
information contained in a record under Lthe provisions of this chapter
or of information oblamed by the commission under the provisions of
this chapler, staling Lthe grounds for Lthe objeclion. When an objectlion
is made, the commission may not order the information withheld from
public disclosure unless the information adversely allvets the interest
of Lthe person making written objection and disclosure is uot required
in the interest of the public.

(d) In this section, “record” meuans a report, (ile, book, account, pa-
per, or application, and the facts and information contained init. (§ 6
cl: 113 SLA 1970; am § 8 ch 110 SLA 1981)
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ALaskA STATUTES
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NOTES TO DECISIONS

Narrow construction. — The privi-
lege reflecled by this section should be
construed narrowly so that it does not con-
flick with Lhe constitulional requirements
of duc process. City of Fairbanks v,
Alaska Pub, Ulils, Comin'n & Wire Com-
municalions, Inc,, 611 P.2d 493 (Alaska

information not be withheld if "required
in the interests of the public” will nor-
mally prevent n conflict with due prucess
requirements. If a conflict nevertheless
occurs, due process must control. City ol
Fairbanks v. Alaska Pub. Utils. Comm'n
& Wire Communications, Inc., 611 P.2d

1980, , 493 (Alaska 1980).
Duc process controls over scction.
— The requiremenl of Lhis seclion ihat

Sce. 42.05.681. Validity of certain certificates. A certificatle is-
sued belore July 29, 1968, to a public utility for the generation, trans-
mission, or distribution of eleciric energy and power, or for the fur-
nishing of telecommunications may not be considered as terminated
or voided for the sole reason that the utility did not or would not
produce an annual groess income in excess of $25,000. (§ 6 ch 113 SLA
1970)

Sec, 42.05.691. Ulility classes. The cominission may by regula-
tion provide for the classification of public ulilities based upon differ-
ences in annual revenue, assels, nature of ownership, and other appro-
priale distinctions and as between Lhese classifications, by regulation,
provide for different reporting, accounting, and other regulalory re-
quircments. (§ 6 ch 113 SLA 1970)

Arlicle 10. General Provisions.

Scetion
711, Exemplions
712, Deregulalion ballet

Section
720. Delinilions
721. Shorl title

Sve. 42.05.701. Renumbered. {Renumbered as AS 42.05.720.]

Sce. 42.05.711. Exemplions. (a) The provisions of this chapter do
notl apply to a person who furnishes water, gas or pelroleum or pelro-
leum products by tank, wagon, or similar conveyance, unless the per-
son is thereby supplying waler, gas, petroleum or petroleum products
to a public utilily in which the person has an "affiliated interest.”

{b) Except as olherwise provided in Lhis subsection, publie ulililies
vwned and operated by a political subdivision of the state, or cleclric
operating entities established as the instrumentalily of Lwo or more
public ulililies owned and operated by political subdivisions of the
state, are exempl fromn this chapler, olher Lhan AS 42.05.221 —
42.05.281 and 42.05.385, Ilowever,

(1) the governing body of a political subdivision may clect Lo be
subject Lo this chapler; and
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(2) a utility or electric operating entity that is owned and operated
by a political subdivision and that directly comnpetes with another
utility or electric operating entity is subject to this chapter and any
other utility or electric operating entity owned and ovperated by the
political subdivision is also subject to this chapter.

(c) The ownership in whole or part, of the corporate stock of a public
utility does not make the owner a public utility.

(d) The conunission, on a finding that no legitiiuate public interest
will be served, may exempt a ulility fromn all or any portion of this
chapter.

(e} Notwithstanding any otlier provisions of this chiuptler, any elec-
tric or telephone utility that does not gross $50,000 annually is ex-
empt from regulation under this chapter unless 25 percent of the
subscribers petition the commission for regulation.

(f) Notwithstanding any other provisions of this chapter, an electric
or telephone utility that does not gross $325,000 annually may elect to
be exeinpt {from the provisions of this chapter other than AS 42.05.221
— 42.05.281 under the procedure described in AS 42.05.712.

(g) A utility, other than a teleplione or electric ulility, that does not
gross $100,000 annually may elect to be exemnptl from the provisions of
this chapter other than AS 42.05.221 — 42.05.281 under the proce-
dure described in AS 42.05.712.

(lh) A cooperative organized under AS 10.25 may elect to be excnupt
from the provisions of this chapter, other than AS 42.05.221 —
4205281, under the procedure deseribed tn AS 142.05.712.

(1) A ulility which furnishes collection and disposal service of gar-
bage, refuse, trash, or other waste malterial and huas annual gross
revenues of $200,000 or less is exewptl {rom the provisions of this
chapter, other than the certification provisions of AS 42.05.221 —
42.05.281, unless 25 percent of tlie subscribers or subscribers repre-
senting 25 percent of the gross revenue of the ulility petition the
comipission for regulation,

(j) The provisions of this chapler do not apply to sales, exchanges or
gifls of energy to an eleclric utility certiftcated under this chapter
when the encrgy whicl is the subject of the sale, exchange or gift is
waste heat, electricity, or other energy which is surplus or the by-
product of an industrial process. In an arca in which ne celectric utility
is certilicated for service, energy provided by sale, exchange or pill
may be provided to any utility which is certilicated for service Lo that
area. A contract for the sale, exchange or it of energy exemptl under
Lhis subsection does not nuike the supplier a public utility, and does
nol transfer thie respousibility Lo provide ulility serviees from a certifi-
cated utility to any other person.

(k) A utility whicli furnishes cable television service is exempt (rom
the provisions of this chapter other than AS 42.05.221 — 42.05.281
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