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m Universal Service Administrative Company
‘ D. Scott Barash

Vice President and General Counsel
sharashGuniversaiservice.org

Adminisirator 's Decislon on Contributor Appeal

October 1, 2001

BY FEDERAL EXPRESS

Lawrence M. Brenton

Early, Lennon, Crocker & Bariosiewicz, P.L.C.
900 Commerce Building

Kalamazoo, M1 453007-4752

Re: . Alliance Group Services, Inc. (ID # 820411)
Contributor Appeal

Dear Mr. Brenton:

Afier thorough review, the Universal Service Administrative Company (USAC) has
completed its evaluation of the letter of appeal on behalf of Alliance Group Services, Inc.
(Alliance) dated April 4, 2001 (Appeal). Your Appeal requests that USAC accept
Alliance's late-filed FCC Form 499A reporting revenue for the period January 1 —
December 31, 1999.

Decision on Appeal: Demied.
USAC hereby denies Alliance’s Appeal.
Explanation of Decision:

Federal Communications Commission (FCC) regulations in force during the relevant
time period required carriers to file a Universal Service Worksheet (FCC Form 499 or,
previously, FCC Form 457) twice annually, in April and September, and required USAC
to bifl contributors based on reported revenues. See generally 47 C.F.R. Part 54. USAC
is required to cstimate revenues for carriers that fail to file the required worksheets and to
bill thoge carniers besed on the estimated revenue. FCC regulations do not require USAC
to accept any late-filed revisions to the Universal Service Worksheets. However, in order
to improve the accuracy of the revenue reported, the USAC Board of Directors (USAC



Lawrence M. Brenton
October 1, 2001
Page 2

Board) has authorized staff to allow carriers to file new or revised worksheets after the
original due date. The instructions to the workshests have included various deadlines by
which revisions covld be made, the longest of which is eight months. In order to afford
carriers an adequate opportunity to revise their reported revenues, the USAC Board has
authorized staff to allow carriers a longer 12 month period for the filing of new or revised
Universal Service Worksheets.

The Form 499-A at issue was due on April 1, 2000. Alliance submitted its FCC Form
499-A on April 13, 2001. In addition to submitting the revisions after the deadline, the
revisions filed did not provide an “explanation of the cause for the change along with
documentation showing how the revised figures derive from corporate financial records”
as required by Section ILE. of the FCC Form 499-A instructions for which the revisions
are submiited. Because Alliance’s attempted submission was outside of the due date of
the worksheet in question, USAC rejected the submission of this form consistent with its
previously adopted policy.

USAC was able to estimate Alliance’s 2000 universal service obligations based on US
Republic’s FCC Form 499-A submitted in September 2000. Therefore, USAC has
determined it is not necessary for it to accept either the late-filed FCC Form 499-A
submitted by Alliance dated April 11, 2001 nor the Form 499-A submiited with its
Appeal in order to properly estimate 2000 billing.

Your Appea! states that “Alliance Group did not have any obligation to file a Fortn 499-
A in 2000 in respect of U.S. Republic billings for 1999.” As explained previously to
represcntatives of Alliance, this is incorrect. Because Alliance acquired the assets of U.S.
Republic in December of 1999, Alliance is responsible for reporting any and all 1999
revenue, including U.S. Republic’s revenue, Universal service support mechanism
obligations are incurred at the beginning of each quarter, therefore, U.S, Republic was
responsible for payment of universal service obligations through the end of the last
quarter of 1999. Alliance was responsible for filing an FCC Form 499-A reporting ali of
U.S. Republic’s 1999 revenue for purposes of providing USAC with the information to
properly estimate 2000 billing.

Thus, for the reasons set forth above, Alliance's appeal must be denied.

If you disagree with the USAC response to your Letter of Appeal, you may file an appeal
with the Federal Communications Commisston (FCC) within 30 days of the date of this
letter. The FCC address where you may direet vour appeal is:

Federal Communications Commission
Office of the Secretary

445 12" Street, SW

Room TW-A325

Washington, DC 20554
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Plcase to indicate the following information on all ¢ ications wit FCC:
“Docket Nos. 96-45 and 97-21.”

Sincerely yours,

UNIVERSAL SERVICE ADMINISTRATIVE COMPANY

P LA

By: D. Scott Barash
Vice President and General Counsel

DSB:iv

¢c: Anita Cheng, FCC Common Carzier Bureau
James Shook, FCC Enforcement Burcan
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Univérsul Sérvice Administrative Company
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Before the \

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Federal-State Joint Board on
Universal Service

CC Docket No. 96-45

In the Matter of

Request for Review by

Alliance Group Services, Inc, of

Universal Service Administrator’s Decision
on Remand

CC Docket No. 97-21

L/\-—J\—/\-/\-l\—/\_/\-/\—/u

APPEAL OF THE UNIVERSAL SERVICE ADMINISTRATIVE COMPANY'S
DECISION ON REMAND DENYING CONTRIBUTOR APPEAL

Pursuant to Sections 54.719(c), 54.721 and 54.722 of the rules of the Federal
Communications Commission (“FCC” or “Commuission™), 47 C.F.R. § 54.719(c), 54.721 and - :
54.722, and the June 3, 2005 Administrator’s Decision on Remand,’ Alliance Group Services,
Inc. hereby respectfully requests that the Commission reverse the Remand decision of the. =« -
Universal Service Administrative Company (“USAC”) denying Alliance’s request that USAC. -
accept Alliance’s April 13, 2001 filing of its 2000 FCC Form 499-A. This is a timely filed" -
Appeal of the Administrator’s Decision on Remand (“Remand Appeal’), in full compliance with

Section 54.720(d) of the Commission’s rules.’

In re Alliance Group Services, Administrator 's Decision on Remand, Letter Order from Universal
Service Administrative Company to Brad E. Mutschelknaus ef ai., Counsel to Alliance
Broadband Corporation (sic), dated June 3, 2005, (“Administrator ’s Decision on Remand’),
appended hereto as Attachment A. USAC mistakenly refers 10 Alliance as “Alliance Broadband
Corporation.” For purposes of clarity and accuracy, the Company will be referred as “Alliance”
or “Alliance Group Services, Inc.”; see also 47 C.F.R. §§ 54.719(c), 54.721, and 54.722.

2 47 CF.R. § 54.720(d).




Specifically, Alliance requests that the Commission reverse and vacate the June 3,
2005 decision of USAC concerning Alliance’s 2000 FCC Form 499-A submission.® Alliance
also respectfully requests that the Commission order USAC to: (1) accept Alliance’s revised
filing of its 2000 FCC Form 499-A, which Alliance first attempted to submit on April 13, 2001,
and (2) remove from Alliance’s account all FUSF assessments based upon revenues reported by
US Republic for services provided and billed prior to December 23, 1999, the date of sale of US
Republic’s customer base to Alliance (the “Sale Date™). Alliance further requests that the
Commission clarify that Section 254(d) of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996 (“the Act”), and Section 54,706(a) of its interpretive
regulations require that providers of interstate telecommunications service contribute to the

Federal Universal Scrvice Fund (“FUSF”) at such time as they provide and bill for such service.

STATERJIENT OF INTEREST
) :*\lliance’s interest in thé matter presented for review is direct and profound.

Alliance is a cor_J'tr.ibutor to' the FUSF and received, after June I, 2000, certain invoices from .
USAC that unlawfully soughf to recovér FUSF obligations associated with revenues previously :.. -
generated bly.a‘a company which s<;ld its custoﬁcr i)ase to Alliance pursuant to an Asset Purchase ‘~
Agrecmeﬁt. Thé terms of the Asset Mchue Agreement provided that US Republic, the seller |
company would remain obligated with regard to associated regulatory fees post-sale. Alliance’s
interest is in having the Commission resolve a matter in which USAC has adopted a policy

absent sufficient legal basis and one that has exceeded the bounds of its delegated authority.

! See Administrator’s Decision on Remand. USAC released this item in the wake of the process

ipitiated by the Commission’s Wireline Competition Bureau's Order of December 9, 2004,
Federal-State Joint Board on Universal Service; 1998 Biennial Regulatory Review — Streamlined
Contributor Reporting Requirements Asscciated with Administration of Telecommunications
Relay Service, Order, DA 04-03669 (WCB, rel. December 9, 2004 (“December 9 Order”™).




It is Alliance’s position that where adjustments made by USAC after the Sale
Date are based upon revenues generated by services provided and billed prior to the
consumimation of the sale of a customer base, such revenues are properly categorized as pre-sales
revenue. Stated another way, any universal service assessments against Alliance that are based
upon services provided and billed by US Republic prior to the Sale Date, are pre-sale FUSF-
eligible revenue for which Alliance is inot liable under the terms of the Asset Purchase
Agreement, applicable law, and sound regulatory policy.

Given USAC’s rejection of Allia.ncefs appeal of USAC's unlawful attempt to
collect contributions based on pre-sale FUSF-eligible revenues, Alhance hereby asks the
Commission to: (1) acknowledge that a telecommunications provider’s obligation to contribute
to the FUSF arises at such time as it provides interstate telecommunications services and bills for
such services; and (2) determine, in accord with this conclusion, that Alliance’s obligations in
2000 to pay FUSF fee; were govermned by the cbmpaﬁes’ Purchase and Sale Agreement, which

provided for US Republic to be responsible for payment of associated regulatory fees.

STATEMENT OF FACTS AND USAC PROCEEDINGS

The Alliance — US Republic Asset Purchase Agreement

Alliance and US Republic , a subsidiary of VarTec Telecom Holding Company
("VarTec"), entered into an Asset Purchase Agreement (“Agreement”) on December 23, 1999
(“Transfer Date”). Among other things, the Agreement provided that the sale of assets occurred

on December 23, 1999.° As described in the Agreement, the assets at issue consisted of the long

See U.S. Republic and Alliance Group Services, Inc. Purchase and Sale Agreement
(“Agreement™), Preamble and Section 1.1., attached hereto at Attachment B.

Agreement, Section 1.2.




distance customer base of US Republic, as well as associated vendor agreements and trade
names (the “Acquired Assets” or “Assets™).% As is further described in the Appeal, the
Agreement involved solely the sale of the specific Acquired Assets and was not a purchase of the
stock of US Republic or its operating facilities. The transaction constituted a partial asset
purchase.

Of particular importance are the terms of the Agreement with regard to regulatory
fees. With respect to FUSF charges, the Agreement specifies only that Alliance is to reimburse
US Republic for FUSF fees and charges relating to the December 1999 billing cycle. The
Agreement states further that S Republic has complied with FCC laws and will remain
responsible for any acts, actions or violations of such laws involving the long distance customer
assets that arose prior to the transfer date.” The Agreement assumes that US Republic will
continue to exist, as it obligates both US Republic and VarTec not to knowingly solicit, or :
“winback” those customers identified in the customer list sold to Alliance for a three (3) year
period following the closing of the sale.®

Alliance’s “Revised” Filing Efforts

. f H

On March 31, 2000, VarTec filed a 2000 Form 499A on behalf of US Republic,
its subsidiary and selling p-an'y to the Asset Purchase Agreement. The 2000 Form 499A for US

Republic reported US Republic’s 1999 FUSF contribution base {e.g. interstate and international

Agreement at Section 1.1.
Agreement at Section 8(e).

As explained in Alliance's earlier Appeal to the Commission, based on available records, US
Republic contimued to operate through and into 2001. Per informnation previously submitted in
the Appeal, documents from the Texas Secretary of State illustrates that US Republic did not
dissolve itself in Texas until March 22, 2001; see Exhibit E to Appeal. A copy of this information
is attached hereto at Attachment H.



end user) revenues as $ 13,597,124.00 for 1999. USAC considers this filing to serve as the
“original” filing attributable to Alliance’s revenue base.

Subsequently, Alliance filed a 2000 Form 499A (for its 1999 revenues) in April
2001, which USAC rejected for being submitted more than one year after the due date of the
“oniginal” Form. This filing included Alliance's end user revenues in 1999 and did not include
any revenues associated with the acquisition of US Republic’s long distance customer base.
USAC considers this April 2001 filing to be a “revised” filing for Alliance’s revenues. This
filing reports Alliance 1999 FUSF contribution base revenues as $.427,463.00. Thus, the
difference between US Republic’s 1999 reported revenues ($13,597,124.00) and Alliance’s 1999
reported revenues (5427,463.00) is $13;169,661.00.

USAC billed Alliance for FUSF obligations, beginning on September 22, 2000,
based upon the 2000 Form 499 A revenues reported by VarTec on behalf of its subsidiary, U.S.
Republic. Thereafter, on October 22, Novemnber 22 and December 22,2000, USAC billed
Alliance for the remainder of what would have been US Republic’s FUSF obligation based on
that company’s 1999 revenues (as reported in the April 2000 499A), a total of approximately
$763,717.56. 1

Most important, howeyver, is the basis b;( which USAC made this change in its
invoicing to Alliance. As determined in subsequent communications with USAC staff — and as
described in detail and supported by a declaration in the prior Appeal” — USAC adheres to a
theory that Alliance, as the purchaser of US Republic’s revenues in 1999, bears the responsibility

to report and to contribute to the FUSF based upon all revenues — its own and US Republic’s —

? See Appeal at §, see also Appeal Exhibit J, entitled “Declaration of Lawrence M. Brenton.” A

copy of this Declaration is attached hereto at Aftachment F.



for 1999. With respect to Alliance in particular, this theory was implemented as USAC practice
in an arbitrary and capricious manner by a USAC staffer due to a summary decisional process.'°
Furthermore, it has become apparent that USAC erroneously accepted the request in 2000 of US
Republic’s corporate parent VarTec that USAC credit US Republic’s account and charge
Alliance for revenues — revenues based upon US Republic’s operation in 1999.'!

Consequently, USAC contended and continues to maintain that Alliance was
responsible for reporting and contributing on revenues generated by a customer base that it
neither owned nor controlled. Alliance disagrees strongly with USAC’s interpretation of its legal
and regulatory obligations.

On October 29, 2001, Alliance filed an-Appeal with the Comumission concerning
USAC’s decisions. The substantive aspects of that' Appeal remain for consideration before the
Commission. Alliance hereby incorporates the arguments, relevant exhibits and citations of that

Appeal to this submission,'?

QUESTIONS - PRESENTED FOR REVIEW

1) Whether USAC has the authority to hold liable the purchaser of assets of
another carrier, when the seller company continues to operate and the asset purchase
agreement between the companies does not provide for the assumption by the buyer of the
seller’s regulatory obligations?

2) When does the obligation to contribute to the FUSF arise for a provider of
interstate telecommunications services?

See Attachment F.

See Alliance’s Appeal at 4, see also Appeal Exhibit G, Letter from Maggie Home, VarTec
Regulatory Project Manager to John Casey, Alliance Group Services, Inc., dated August 28,
2000. A copy of this Letter is attached heteto at Artachment G.

A copy of the entire Appeal is included in the Docket of this instant proceeding, having been filed
on October 29, 2001 by Alliance’s former Commission counsel.



3) Whether the procedural requirements in effect at the time in which USAC
rejected Alliance’s revised FCC Form 499-A, or when Alliance submitted information in the
wake of the FCC’s December 9 Order, are arbitrary and capricious?

The relevant statutory provision governing these issues is 47 U.8.C. § 254(d), which
states:

Every telecommunications carrier that provides interstate
telecommunications services shall contribute, on an equitable and
nondiscriminatory basis, to the specific, predictable and sufficient
mechanisms established by the Commission to préserve and
advance universal service.'®

The relevant regulation governing these issue‘s is 47 CER. § 54.706, which specifies:

Enrtities that provide interstate telecommaunications to the public
or to such classes of users as to be effectively available to the
public, for a fee . . . must contribute o the universal service

support programs."* A .

| ARGUMENT
A. USAC MAY NOT HOLD THE PURCHASER OF AN ASSET LIABLE FOR

REGULATORY OBLIGATIONS NTHESELLER COMPANY AGREED TO
ASSUME THE OBLIGATIONS TO PAY INTQO THE UNIVERSAIL SERVICE FUND

It is reasonable policy, .grqﬁnd\éd i,n,;\fell-settled law, that the purchaser of an asset
from a sale by a company which continues to do business does not make the purchaser liable or
responsible for the regulatory obhgations associated with that asset if the seller has agreed to

assume those responsibilities. I This is especially true in a case where the regulatory obligations

1 47 US.C. § 254(d) (emphasis added).
14 47 C.F.R. § 54.706 (emphasis added).

In short, there is generally no “successor liability” imposed on a purchaser of corporate assets. It
is well accepted that a purchaser corporation, if purchasing all the assets of a corporation, does
not ordinarily become liable for the general debts or on the general contracts of the selling
corporation; bere, there is less basis to imply that a corporation purchasing only a portion of



associated with an asset arise at the time when the regulated activity takes place, namely, during
the provisioning of interstate telecommunications services.

Alliance agrees that a common carrier that purchases assets of a selling entity is
not liable for the outstanding FUSF obligations of the Seller when the selling entity will continue
to exist after the transaction closes. It is Alliance’s position that the purchaser is responsible only
for payment into the FUSF Program based upon revenues generated by the sum of the
JPurchaser’s existing assets and the newly acquired assets, during the period of the Purchaser’s
ownership.

In March 2001, the Commassion released the Contribution Interval Order, which
directed carriers to make quarterly filings, rather than semi-annual‘ filings, to reduce the interval
‘between the accrual of revenues and the assessment of universal service obligations based on
those revenues.’® Prior to the rule changes annouriced in the Order, carrier contributions to the
FUSF fund were based on revenues generated a ytj;af eé:-rli-e% (_;, &., contributions _based on
carTiers’ revenues accrued in January thrOugﬁ Tune o't: o;n‘é year ﬁeiﬁ: asseééed on camie;s in
f a.nuary through June of the next year.) Uncier t-h; re\nsed Jﬁethc;dology, a‘ carrier’s current

contributions are based upon revenues accrued six‘months earlier. Therefore, for revenues

assets is liable for the sellers debts and obligatioﬁs; see generally, Cargo Partner AG v. Albatrans,
Inc., 352 F.3d 3d 41 (2™ Cir. 20030; U.S. v. First Dakota Natl. Bank, 137 F.3d 1077 (8" Cir.

1998); Adams v. General Dynamics Corp., 405 F. Supp 1020 (N. Dist. CA, 1970).

On March 9, 2001, the Commission adopted a rule change so that universal service contributions
are based on quarterly Telecommunications Reporting Worksheet filings, with an apnual true-up
based on an annual Telecommunications Reporting Worksheet. Federal-State Joint Board on
Universal Service; Petition for Reconsideration filed by AT&T, CC Docket No. 9645, FCC 1-85
(rel. March 14, 2001) ("Coniribution Interval Order"). See also 1998 Biennial Regulatory Review -
- Streamiined Contributor Reporting Requirements Associated with Administration of
Telecommunications Relay Services, North American Numbering Plan, Local Number Portability,
and Universal Service Support Mechanisms, Report and Order, FCC 99-175, CC Docket No. 98-
171 (rel. July 14, 1999) (Coniributor Reporting Requirements Order).



