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SUMMARY

Alliance Group Serviees, Inc. ("Alliance Group") seek. review ofaDecision ofthe Universal

Service Administrator issued October I, 2001. The Administrator has taken the following actions

to which Alliance Group objects and petitions for review:

A. Refused to accept Alliance Group's year 2000 FCC f0IIll499-A, thereby refusing to

assess universal support mechanism charges to Alliance Group based on Alliance Group's actual

1999 end lISer revenues as required by law;

B. Accepted for filing U. S. Republic Communications, Inc.'. year 2000 FCC form 499

filings, whether filed timely or not, reporting U. S. Republic's 1999 end user revenue and, at U.S.

Republic's request;

C. TlBIlSferred and reallocatedto Alliance Group alluniversal support mechanism charges

arising from U.S. Republic's 1999 end userrevenucs.

Alliance Group maintains that the above actions were mistaken, unlawful, arbitrary,

unreasonable, done in violation ofAlliance Group's rights to due process and were entirely outside

the authority delegated to the Administrator's staff or Board.

Through oversight, Alliance Group did not file ilB own year 2000 FCC form 499-A, reporting

its 1999 end user revenues by April I, 2000. It attempred to make such a filing in April 2001. This

filing was rejectedby the Administrator for the stated reason that ithad been submitted more thBn one

year after the date of the original filing. As there had not been an original filing, Alliance Group

submitted a Letter ofAppeal and a 499-A form identified as an original filing. This 499-A has now

been rejected on the basis that the Administrator can refuse to accept a revised filing more than one

year after the original filing 2! more than one year after the date when the original filing was due.



The Administllltor does not have the authority to choose to reject an origina1499-A filing.

It can cause an audit or investigate the filing ifit does not believe or agree with the numbers reported

but it does not have the unbridled authority to reject filings as it has done in this case, to choose to

accept a499·A filing submitted by a different carrier, and decide to alloeateall the resulting universal

service support mechanism charges to Alliance Group. The Administrator assessed charges based

on its intCIpretation ofthe terms ofan asset purchase agreement between U. S. Republic and Alliance

Group. The Administllltor does not have the authority to interpretandconstrue purchase agreements,

without factual investigation, at the staff level, in secrecy, and without notice or an opportunity to

be heard.

The rejected 499-A filing by Alliance Group reported Alliance Group's revenues for 1999 in

the amount of$427,463.00. The resulting universal service sopportmecbanism charges are owed in

any case. However, the Administllltor prefers to accept the 499-A form filed by U. S. Republic

disclosing U. S. Republic's 1999 revenues ofmore than S13,OOO,OOO.OO which, taken togetber with

the Administrator's construction ofthecontract between theparties, results inchaIges of$763,717.56

to Alliance Group. The reallocation ofcharges from U. S. Republic to Alliance Group occurred in

secrecy, sometime in June or July of the yeax 2000, through DJe8Dll unknown to Alliance Group.

Atrer some type of communication with sources other than Alliance Group and review of the

purchase agreement, the Administrator issued a series ofnew and confusing charges and credits to

Alliance Group which initially, in September of 2000, made it appear that Alliance Group owed

virtually nothing. Through additional accelerated charges over the last three months ofthe year 2000

and later revocation ofcredits, the amount chaxged to Alliance Group over the last four months ofthe

year 2000 became $763,717.56. Alliance Group protests these actions, asks that its year 2000 499·A

be accepted for filing and that the charges wrongly allocated to it by the Administrator and related

late charges be reversed. ii



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20SS4

In the Matter of

Request for Review by
Alliance Group Services, Inc., ofDecision
of Universal Service Administrator

To: The Commission

)
)
)
)
)
)

Docket Nos. 96-45 and 97-21

PETITION FOB REVIEW

Alliance Group Services, Inc. ("Alliance Group"), by its counsel, hereby requests that the

Commission review de novo the attsched Decision (Exhibit D) of the Universal Service

Administrative Company ("USAC") pursuant to 47 C.F.R. § 54.719 and 47 C.F.R. §54.723.

I.

INTRODUCITON

Alliance Group seeks review ofthe Decision of the Administrator, USAC, which a) rejects and

refuses to accept for filing Alliance Group's year 2000 FCC Form 499-A; b) adopts, by means of

construction and interpretation ofa Purchase and Sale Agreement U. S. Republic's ex-parte request

or instruction to charge all wllversal service support mechBllism charges based on U. S. Republic's

1999 revenues to Alliance Group; and c) imposes a completely unexplained and erroneous series of

universal service support mechanism charges upon Alliance Group by means oflate, confusing and

conflicting invoices, tempormy credits and other as yet \IIIlICCounted for and unexplainable

adjustments and account transactions.

I



II.

SUMMARY OF FACTS AND ARGUMENT

Alliance Group Services, Inc. ("Amance Group") is a telecommunications carrier providing

interexcbange services in numerous states. Because it conducted operations in 1999 generating

interstate end user telecommunications revenues, it should have filed a year 2000 FCC Form 499-A

in April of2000. Due to clerical error, Alliance Group filed its first 499 Form (FCC Form 499·8)

in September of2000. It attempted to file its 2000 FCC Form 499-A on April 13,2001. This Form

was identified at line 609 as a "Revised filing". A copy ofthis Form 499-A i. attached as Exhibit A.

By letter dated June 7, 2001, the Universal Service Administmtive Company (the

"Administrator") rejected the Form 499·A, stating in relevllI1t part tha1 "We are unable to accept the

revision because it was not filed within one year ofthe original submission". The June 7, 20011etter

from the Administrator is attached as Exhibit B.

On July 2, 2001, Alliance Group rnbmitted its Letter ofAppeal 10 the Administrator. A copy of

the letter ofappeal with attachments iB attaehed as ExhibitC. In its Letter ofAppeal, Allil\l1CeGroup

submitted that its 2000 Form 499-A report shouldbe accepted for filing notwitb.~tMding the fact that

it was late filed. As Alliance Group had not i1Iitially filed a 2000 Form 499·A. the Letter ofAppeal

also included an additional, original 2000Form499-Aidentified "Original filing" and containing the

same infonnation as the previously rejected filing.

The Letter of Appeal also .poke to the fact that the Administrator was, evidcntly, using its

arbitmry rejection of Alliance Group's 2000 Form 499·A as the pretext for mistakenly and

unjustifiably invoicing Alliance Group for grossly overstated universal service support mechanism

charges. As discussed below, these charges were calculated and reallocated to Alliance Group by a

process never explained by the AdminiBtrator. They obviously derive from reported 1999 revenues

2



associated with U. S. Republic CommUllicatiollS, Inc. ("U. S. Republic"), a Texas CorpoIlltion

wholly owned by Vartec Telecom Holding Company, a Delawaze Corporation.

In response to the Letter of Appeal, the Administrator on October I, 200I issued its

"Administrator's Decision on Contributor Appeal". attached as Exhibit D. On the question ofits

willingness to accept for filing any Alliance Group 2000 FCC Form 499·A, the Administrator uow

invoked the apparently Wlwritten rule that a filing will not be accepted if submitted more than one

year after the date of the initial filing Q[ the date when the initial filillll was due. This decision,

apparently unsupported by any authority beyond the Admlnistralor's own arbittary preferences,

would forever preclude Alliance Group or other contribulors from filing a 499-A report of 1999

interstate end user telecommunications revenues after April I, 2000, whether an initial filing was

made or not. (Such a rule, if it existed, would prevem a contributor from ever filing a revision

reporting increased 1999 end user revenues ornewly reporting revenues. Itseems extremely doubtful

that the Administrator would, in fact, be compelled by rule to refuse to accept any such late filing.

Iftbere were in fact such a rule, no contributor would even be able to supplement its previous filing

with increased numbers and pay the resulting additional contributions).

The Administrator has exceeded its authority by arbitrarily R!iecting Alliance Group's year 2000

499-A, by electing to adopt U. S. RepUblic's 2000 499-A and by adoptillll or applying unadapted

rules to interpret and construe a purchase and sale Agreement between private parties. The

Administrator is not authorized to engage in rule making or interpretation oflhe type done here. 47

C.F.R. §54.702(C).

In the Decision (Exhibit D), the Administrator Slates that, in fad, Universal Service Support

Mechanism charges to AUiance Group in year 2000 wcre "based on U. S. Republic's FCC Form 499

A submitted in September 2000". The Administrator has declined to provide Alliance Group with
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a copy ofU. S. Republic's September 2000 Fonn 499-A or other information. Obviously ifflied in

Septemberof2000, the 499 report the Administrator chose to accept was filed well past the due date.

Nevertheless, the Administrator has mistakenly chosen to adopt U. S. Republic's report 8I1d transfer

all resulting charges to Alliance Group.

Alliance Group acquired some but not all assets of U. S. Republic under a Purchase and Sale

Agreement dated December 23, 1999 (Exhibit E). As Alliance Group pointed out in its Letter of

Appeal dated 1u1y 2, 2001, U. S. Republic continued in existence until at least March 22.2001.

(Exhibit F). Oninformation and belief, U. S. Republic continued in operation after completion ofits

transaction with Alliance Group at least throughout calendar year 2000 and continued to serve a

portion of the customer base that had generated 1999 revenues. The Administrator billed U. S.

Republic on a monthly basis for Universal Service Support Mechanism charges until1une of2ooo

and was paid inwhole or in part. (Exhibit H). As shown by the Iune invoice to U. S. Republic, these

charges from the Administrator were paid by U. S. Republic until June. The Administrator has

declined to furnish any ofthis infonnation to Alliance Group, taking the position that all the account

infonnation ofU. S. Republic is confidential.

In August of 2000, U. S. Republic sent Alliance Group invoices and a demand that it be

reimbursed for some payment. (Exhibit G). Through means unknown to Allillllce Group, U. S.

Republic apparently also persuaded staff at the Administrator to issue credits for all year 2000

invoices to the U. S. Republic account and to charge Alliance Group, over the last four months of

calendar year 2000, over $763,717.56 in universal service support mechanism charges, late charges

and other charges. (Exhibit H).

This reallocation ofcharges from U. S. Republic to Alliance Group occurred virtually without the

participation ofAlliance Group and, it appears, by means ofex-parte communications by U. S.
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Republic to the Administrator. Lori TCITlICiano of USAC has stated to counsel for the Alliance

Group that she reviewed the Purchase and Sale Agreement of December 23, 1999, that it was her

interpretation of the Purchase and Sale Agreement that invoices issued in calendar year 2000 were

to be paid by Alliance Group and that if the terms of the Purchase and Sale Agreement had been

drafted differently, she might have reached the opposite conclusion. (Exhibit J). When asked by

what authority staffwas xeviewing the Purchase and Sale Agreementand making ~uchdeterminatiom

in virtual secrecy, staff furnished Alliance Group's counsel with a copy ofa staffproposal which it

represented had been circulated and approved at a meeting of the Board of Directors of the

Administrator in January 2000. A copy of this staff paper and the minutes of the relevant Board

meeting are attached 88 Exhibit 1. Whether the ~taffproposal was, in fact, identical to one circulated

at the Administrator's Board meeting is doubtful and whether the Board has the authority to adopt

suchgeneral rules is extremely doubtful. Asdeocribed in the DeclarationofAl1ianceGroup' s counsel

filed herewith (Exhibit J), the actual minutes of the Board meeting do not specifically incorporate

staff's recommended guidelines.

This decision was implemented by the Administrator issuing an extremely contUsing series of

credits and charges starting in July of2000. It appeared from the combination ofcredits and cbarges

in September that Alliance Group's liability was virtually zero but by loading in accelerated charges

over the last four months of the year 2000 and by taking away credits, the net result was the

imposition of $763,717.56 in charges to Alliance Group, together withy substantial late payment

penalties.

The Board does not have authority to adopt such rules and policies. It does not appear that the

Board itselfaetually participated in any part ofthis process and instead, staffhas undertaken to take

all ofthe described actions. Certainly, staffdoes not have authority to secretly construe agreements
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and adjust accounts. If either staff or the Board had authority to take these actions, neither would

be entitled to do so in secrecy.

The Purchase and Sale Agreement ofDecember 23, 1999 in fact does Illl1 provide that invoices

during calendar year 2000 based on U. S. Republic's 1999 revenues were to be paid by Alliance

Group. (In its letter, ExhibitG, U. S. Republic's parent asserted to Alliance Group thattheDecembel:

1999 invoice and all subsequent invoices which it bad been receiving for a number ofmonths were

payable by Alliance Group). In fact, the December, 1999 invoice to U. S. Republic was based on U.

S. Republic's year 1999 499-A filed the previous April. USAC invoices during the first half of

calendar year 2000 wen: based onU. S. Republic's 499-S presumably filed in Septemberof1999 and

reporting U. S. Republic revenues for the first six mouths of 1999. USAC invoices to U. S. Republic

for all ofcalendar year 2000 would have been based on U. S. Republic's year 2000 499-A, reporting

revenues for calendar year 1999.

Alliance Group did not, in fact, generate or rereive any interstate or international end user

telecommunications revenues in respect ofany part ofthe U. S. Republic customer base in 1999. U.

S. RepUblic should have (and probably did) file its 499·A in April of2000, completing its report of

its end user revenues in 1999, which then generatedUSAC invoicebillings during calendar year2000

10 U. S. Republic.

If, as claimedby U. S. Republic in Exhibit 0, Alliance Group was to pay USAC invoices received

by U. S. Republic in December 1999 and thereaftl:r, the Purchase and Sale Agreement could bave

plainly said so. Had Alliance Group generated end USer revenues in 1999 in respect ofU. S. Republic

customers, which it did not, Alliance Group might have been obligaUld to pay a fraction of U. S.

Republic's USAC invoices in calendar year 2000. Alliance Group did not generate any end user

revenues from the fonner U. S. Republic customer base until calendar year 2000 which it duly

6



reported on its 499-S in September of2000 and which, under the practice at that time, resulted in

USAC invoice. in the first halfof calendar year 2001. (The procedure has now cbanged so that the

September 2000 499-S resulted in USAC invoices during the first quarter of2001. The 2001 499-A

resulted in invoices during the second q1l8rter of2001 and subsequent q1l8rterly 499 reports result in

monthly USAC invoices for quarterly periods).

m.

CONCLUSION

On de novo review, Petitioner requests thst the Commission direct the Administrator to accept

Alliance Group's year 2000 499·A for filing. Petitioner requests that the Administrator be directed

to reverse and credit the charges including late charges and penalties assessed againstAlliance Group

based on U. S. Republic's 2000 499-A filing or other filings and the Administrator'. interpretation

ofthe purchase and sale agreement between U. S. Republic and Alliance Group.

Respectfully submitted,

BY:_--"--,'~:::::::'-'::'",.c.,C::J'",""":'~'"~~'--"--"-:!..:::::~_
David G. Crocker
Lawrence M. Brenton

EARLY, LENNON.
CROCKER & BARTOSIEWICZ, P.L.C.
900 Coroerica Building
Kalamazoo, Michigan 49007
(616) 381·8844

Its Counsel

October 29. 2001
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CERTIFICATE OE..SERYICE

I, Teresa1. Rayman, hereby certify that the foregoing "Petition for Review" was served this 29"
day of October, 2001, by depositing B true copy tbereofwith the United States Postal Service. first
class postage prepaid, addressed 10:

D. Scott Bar:ash. Esq.
Vice President & General COlIDBel
Univernal Service Administrative Company
Suile600
2120 L Street, NW
Washington, D.C. 20037

Teresa J. Rayman
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