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REPLY TO OPPOSITION TO APPLICATION FOR REVIEW
OF PROMETHEUS RADIO PROJECT

MediaAccessProject, onbehalf of the Prometheus Radio Project (“ Prometheus’), respectfully
submitsthis Reply to certain of the Oppositionsto Prometheus’ Applicationfor Review of the Order
in which the Chief, Media Bureau (“Staff”), revised the Commission’s digital audio broadcasting
technical rules to permit FM stations to increase their power. See Order, In the Matter of Digital
Audio Broadcasting Systemsand Their Impact othe Terrestrial Radio Broadcast Service, 25 FCCRcd
1182 (2010) (“Order”). Prometheussubmitted the Application for Review since the Staff’ sdecision
was arbitrary and capricious because the Order falled to discuss or consider any of the substantive
concerns and recommendations submitted by Prometheus and other affected parties.

Some parties suggest that the Staff acted within its discretion since the Staff is not required
to consider al arguments raised in a proceeding. Others suggest that Prometheus' real motive for
the Application for Review is because Prometheus disagrees with the Staff’ sdecision. However, the
Staff’ sfailure to address adequately significant arguments makes it difficult to ascertain whether the
decision was based on thoughtful analysis of the argumentsraised (to which reasonable parties could
agree to disagree) or smply a blanket dismissal of the issues raised, with no due consideration. A

more detailed and thoughtful analysis of the argumentsraised by various parties would have at least



provided interested parties areasonable rationale regarding the Staff’ sdecision to alow for a power
increase. However, the failure to consider relevant arguments is arbitrary and capricious.
l. THE STAFF'SDECISION ISARBITRARY AND CAPRICIOUS

Some parties suggest the Staff’ s decision was appropriate since the Staff is not obligated to
consider all theargumentsraised. See, e.g., Opposition of National Public Radio to Applicationsfor
Review (“NPR Opposition”), Opposition of iBiquity Digital Corporation (“iBiquity Opposition”),
and Commentsof the National Associationof Broadcasters. Prometheushasnot and doesnot suggest
the Staff is required to consider all arguments. However, with respect to the power increase,
Prometheus (and others) raised significant concerns, and Courtshave required that agenciesconsider
significant commentsadvancedinthecourse of aproceeding. SeeMotor VehicleManufacturersAss n
v. Sate Farm Mutual Automobile Ins. Co., 463 U.S. 29, 42-43 (1983).

Infact, the NPR Opposition attemptsto address some of theargumentsraised by Prometheus.
It appearsto do so to demonstrate that the Staff’ sdecision wasrational and appropriate. Prometheus
appreciates NPR’s attempts to address the concerns raised, however, it is the Staff that is required
to demonstratethat itsdecisionisrational based on the arguments and data submitted inthe proceed-
ing. See Prometheus Radio Project v. FCC, 373 F.3d 372, 389-390 (3d Cir. 2004) (Courts “must
ensurethat, in reaching its decision, the agency examined the relevant dataand articulated a satisfac-
tory explanationfor itsaction, including a‘ rational connection between the factsfound and the choice
made.””) (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)).

The NPR Opposition also suggests that the Staff was not required to address any of the
recommendationsthat could limit thenegativeimpact onthe publicinterest because other alternatives

arein active development. See NPR Opposition at 8. Again, without any mention or discussion by



the Staff about these active developments, Prometheus - or any other interested party - would have
no way of determining how the Staff came to its decision or why it rejected the issues raised by
Prometheus.

Finally, theiBiquity Opposition improperly suggeststhat Prometheus’ only complaint isthat
the Staff did not accept Prometheus’ argument and notesthat the Staff decisionreferenced Prometheus
numeroustimes. See iBiquity Opposition at 7-8. Prometheus submitsthat it is entirely reasonable
for there to be legitimate disagreements and for reasonable minds to disagree. However, the issue
here is not simply about disagreeing with the Staff’s decision. Rather, without any explanation or
discussion as to why or if Prometheus arguments were rejected, there is no legitimate reason for
Prometheus or any interested party simply to accept the Staff’ s decision when numerous concerns
were raised.

Itisabasic principle of administrative law that an agency cannot ignore significant comments
advanced in the course of aproceeding. See Sate Farm, 463 U.S. at 42-43 (1983); lowa v. FCC,
218F.3d 756, 759 (D.C. Cir. 2000) (“[ T]he Commission’ sfailureto address[ commenters | arguments
requiresthat [the Court] remand thismatter for the Commission’ sfurther consideration.”). Thus, the
Staff’ sfailure adequately to address Prometheus’ comments congtitutesaprejudicial procedural error
that warrants full Commission review. See 47 C.F.R. 8§ 1.115(b)(v).

. CONCLUSION

Administrative law requires the Staff to provide a reasoned factual and legal basis for its
decision. Thisincludes some substantive response to significant issues. Prometheus asks that the
Commission vacate the Staff action, consider the objections and recommendations on their merits,

and that the Commission grant all such other relief as may be just and proper.
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