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The signatories hereto (the “Joint Commenters™),' by their attorneys, submit these Reply
Comments’ supporting the Opposition of iBiquity Digital Corporation,® the Oppositions of
National Public Radio to Applications for Review” and the Comments of the National
Association of Broadcasters® filed in the above-captioned proceeding. Those Oppositions and

Comments effectively and completely overcome the objections that have been raised® to the

' Joint Commenters consist of a diverse group of large and small market broadcasters that operate some
1200 commercial and noncommercial FM radio stations throughout the country, as well as the
Broadcaster Traffic Consortium and the four largest broadcast equipment manufacturers. Most of the
Joint Commenters were signatory to the June 10, 2008 request for increased FM digital power which led
to the Media Bureau Order now being challenged.

* To the extent necessary or appropriate, the Joint Commenters request that these Reply Comments be
treated as an ex parte submission.

* Filed May 25, 2010 (“iBiquity Opposition™).

* Opposition of National Public Radio to Applications for Review filed by Prometheus Radio Project and
Press Communications, L1.C, filed May 25, 2010 and Opposition of National Public Radio to Application
for Review filed by Jonathan E. Hardis, filed April 23, 2010 (“NPR Opposition to Hardis Application™).

® Filed May 25, 2010.

¢ Application for Review of Jonathan E. Hardis, filed April 8, 2010 (“Hardis Application™); Application
for Review of Prometheus Radio Project, filed May 10, 2010; Application for Review and Request for

No. of Copies rec'd Qt [

288969 List ABCDE




Media Bureau’s January 2010 Order authorizing voluntarily increases in FM digital broadcasting
power levels.” These Reply Comments do not purport to address all of the objections that have
been raised in the Applications and Petitions, but are instead confined to (a) addressing those
objections that are central to the Order’s propriety; and (b} reiterating the importance of the
Order to advancement of the Commission’s digital radio broadcasting goals.

The genesis of the Order was a request filed with the Commission on June 10. 2008, that
sought to allow FM broadcasters to voluntarily increase their digital power levels to enable them
to provide HD Radio service more closely replicating existing analog service.} In response to
that request, the Media Bureau initiated an extensive, multi-stage inquiry pursuant to delegated
authority that ultimately generated the well-developed record upon which the Order was
predicated. Thtle Applications and Petitions, which mainly raised procedural objections, should
therefore be dismissed and the Order affirmed.

L The Média Bureau Acted Within Its Delegated Authority in Issuing the Order

Despite the protestations set forth in some of the Applications and Petitions,” the Media
Bureau acted well within the scope of authority previously delegated to it by the Commission in
issuing the Order. As the iBiquity Opposition explains in detail, the Commission delegated

broad authority to the Media Bureau in 2007 to develop additional technical rules governing HD

Stay of Press Communications, filed May 10, 2010; Petition for Reconsideration of Alan W_ Jurison, filed
May 10, 2010; Petition for Reconsideration of Mullaney Engineering, Inc., filed May 10, 2010; Petition
for Reconsideration of Peter and John Radio Fellowship, Inc., filed May 10, 2010 (collectively, the
“Applications and Petitions”).

7 In the Matter of Digital Audio Broadcasting Systems and Their Impact on the Terrestrial Radio
Broadcasting Service, Order, 25 FCC Red 1182 (2010) (MB) (“Order”).

8 Letter to Ms. Marlene Dortch from Joint Parties, June 10, 2008 (MM Docket No. 99-32) (the “Power
Increase Request™),

® Hardis Application, at 5.



Radio operation.lO Specifically, the Media Bureau was authorized “to issue Public Notices ...

and review the range of permissible IBOC operations as circumstances warrant [and]

11 . .
" which is

implement[ ] new IBOC notification procedures to cover new IBOC configurations,’
precisely what the Bureau did here.

As a result of the Commission’s broad delegation of authority, the Media Burcau was
clearly authorized to 1nitiate and conduct the instant proceeding in response to the Power
Increase Request. The Media Bureau was similarly authorized to issue the Order allowing FM
HD Radio broadcasters the opportunity to implement carefully circumscribed digital power

increases subject to well defined procedures should unacceptable interference occur.

1L The Order Was Based On A Thorough Record Developed Through Appropriate
Notice and Comment Proceedings.

The Applications and Petitions also assert that the Media Bureau did not comply with
necessary notice and comment procedures, specifically focusing on the Advanced IBOC
Coverage and Compatibility Study (“*AICCS™) conducted by NPR Labs.'?

As noted by several parties in this proceeding, including the Hardis Application, the
Commission delegated to the Media Bureau authority to act on matters in this proceeding “[a]fter
appropriate notice and comment.”" The adequacy of the notice and comment procedures
followed by the Media Bureau in this proceeding have been well documented by NPR, which
provided a comprehensive timeline of the numerous studies, public notices, comment and reply

comment deadlines, and ex parte submissions that comprise the extensive record upon which the

" iBiquity Opposition, at 2.

"o

'* Hardis Application, at 18 (claiming that the AICCS Report should have been the subject of yet another
notice and comment cycle in this proceeding).

" 1d., at 17 (citing Second Report and Order, at 10383); see also NPR Opposition to Hardis Application,
at 7.



Order was based."” As NPR correctly notes, more than 80 individuals and entities provided
comments in response to the Media Bureau'’s initial Public Notice and more than 70 commented
in response to the Media Bureau’s second Public Notice.'> Moreover, although the Media
Bureau did not issue a separate Public Notice regarding the AICCS Report (because no such
Public Notice was required) that Report was made publicly available in the proceeding’s docket
on November 4, 2009, more than two and a half months before the Order was issued. As a result
of its availability, that Report was the subject of several ex parte comments filed in this
proceeding. 16

Thus, a review of the docket in this proceeding conclusively demonstrates the
compilation of an extensive and transparent record during a two year period through multiple
notice and comment opportunities. That record evidences that the Media Bureau fully complied
with the requirement that it deploy appropriate notice and comment procedures pursuant to
which it validly and properly exercised its delegated authority to issue the Order.

II1. The Media Bureau’s Order Advances The Commission’s Goals For Digital Audio
Broadcasting.

The Commission has long recognized the numerous and important public interest benefits
that HD Radio can provide to listeners, and thus has taken *“significant steps to facilitate the
digital radio conversion by adopting rules and policies that encourage radio stations to invest in

digital equipment and programming.”'’ Moreover, when initially establishing the power levels

'* NPR Opposition to Hardis Application, at 7.
15
1d.

' See Ex Parte Notice, Media Access Project, on behalf of Prometheus Radio Project, filed Jan. 4, 2010,
Ex Parte Comments, Alan W. Jurison, filed Jan. 6, 2010.

'7 Second Report and Order, at 10351,




at which digital audio broadcasting were permitted, it was expected that the digital coverage
“would be at least comparable to analog coverage.”"®

However, years of actual HD Radio operational experience demonstrated that the very
conservative digital power levels that were initially established precluded provision of HD Radio
service to many listeners who were receiving analog service. As a result, the Power Increase
Request was filed with the Commission to improve the digital service that broadcasters could
provide to their listeners so as to more closely replicate existing analog service.'® This request
was based on extensive real-world testing in multiple challenging environments, demonstrating
that the power increase would improve FM digital radio performance with minimal risk of
harmful interference to existing analog service.”

As reflected by the extensive information filed in this docket, the Power Increase Request
led to an active and wide ranging debate on the appropriate power levels at which FM digital
broadcasters should be permitted to operate. That discussion produced a compromise proposal
supported by a vast majority of the broadcasters and industry leaders participating in this
proceeding, the components of which were largely adopted in the Media Bureau’s Order.

Although not every party participating in this proceeding was satisfied by the voluntary
digital power increase permitted by the Order, there can be no doubt that there was ample
opportunity for all interested parties to participate, that the Media Bureau had sufficient authority

to adopt the Order and that it followed the requisite administrative procedures in doing so.

'* Digital Audio Broadcasting Systems and Their Impact on the Terrestrial Radio Broadcast Service,
First Report and Order, 17 FCC Red 19990, 20001 (2002).

' Power Increase Request, at 5.
¥ Id., a2,




For the above-stated reasons, the Joint Commenters respectfully request that the

Applications and Petitions be dismissed and the Order affirmed in all respects.

Respectfully submitted,
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