BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554

In the Matter of
CC Docket No. 02-6
Federal-State Joint Board on Universal
Service

AMENDED PETITION OF DATA RESEARCH CORPORATION
FOR ORDER DIRECTING UNIVERSAL SERVICE ADMINISTRATION COMPANY TO
PROCESS PUERTO RICO DEPARTMENT OF
EDUCATION’S FUNDING REQUEST FOR SERVICES PROVIDED
BY DATA RESEARCH CORPORATION UNDER THE SCHOOLS AND LIBRARIES
UNIVERSAL SERVICE SUPPORT MECHANISM
FOR YEAR 2001 AND TO WITHDRAW THE PETITION FOR
RECONSIDERATION FILED IN 2003
NOW COMES Data Research Corporation (“DRC”), and requests that the
Federal Communications Commission (the “Commission”) issue an order requiring the
Universal Service Administrative Company (“USAC”) to process the funding requests of
the Puerto Rico Department of Education (“PRDOE?”) for services provided by DRC to
PRDOE in the year 2001 under the Schools and Libraries Universal Service Support
Mechanism and to withdraw the petition for reconsideration filed in 2003. In support of
this petition, DRC avers the following:
1. On November 14, 2003, the Commission adopted an Order (Exhibit “1"0
which directs “USAC to review and process the funding requests of PRDOE

for FY2001 and 2002, other than those associated with DRC...” (Order at

paragraph 17).



In the Order the Commission “also direct[s] USAC not to process funding
requests involving DRC for any services rendered during FY2001 or 2002, or
for prior years in the absence of further direction from the Commission.”
(Order at paragraph 24).

The Order states that “it [is] appropriate under these circumstances for
USAC to defer action indefinitely on all FRN'’s involving DRC because USAC
is aware of an active law enforcement investigation directly related to these
FRNs...” (Order at paragraph 24).

The Order also states that “[t]lhis precaution is necessary because the
Department of Justice of the Commonwealth of Puerto Rico is investigating
DRC's performance as a former contractor of record. The record before us
contains no further information on the status or conclusions of that
investigation.” (Order at paragraph 24).

DRC attaches hereto as Exhibit “2” a letter dated March 28, 2006 from
Pedro G. Goyco Amador, Chief Prosecuting Attorney of Puerto Rico, which
makes clear that the Puerto Rico Department of Justice is not investigating
DRC anymore.

DRC also attaches hereto Exhibit “3” a letter from James J. Kurosat, Trial
Attorney, U.S. Department of Justice, dated July 2005, which states an
investigation by the United States Department of Justice is closed (Exhibit

8l3”) .



7.

10.

Clearly the investigation by the Puerto Rico Department of Justice, which
prompted the Commission’s order to “USAC not to process funding requests
involving DRC” has been concluded and no findings against DRC have been
made. The same is true with respect to the investigation by the United States
Justice Department. Therefore, there is no longer any reason to (1) not
process funding requests involving DRC or (2) withhold payment for services
DRC provided eight years ago for school year 2001.

In paragraph 16 of the Order the Commission recognizes “that indefinitely
deferring action on applications could inadvertently harm individuals that
ultimately will be cleared of any wrongdoing, particularly in those instances
when an investigation takes years.” In the case of DRC, the investigations
have been concluded and DRC has been absolved of any wrong doing.
Consequently it is no longer appropriate for USAC to defer action indefinitely
on all FRN's involving DRC.

Although ailmost seven years have passed since the Commission issued
the Order, no findings of any wrongdoing have been made by anyone who
has investigated DRC. It is therefore appropriate that the Commission issue
an order requiring USAC to process PRDOE’s funding requests for services
provided by DRC to enable it to receive payment.

Petitioner further avers that it hereby withdraws the petition for

reconsideration it filed in 2003.



WHEREFORE, DRC prays that the Commission issue an order requiring
USAC to process PRDOE'’s funding requests for services provided by DRC to
PRDOE subject to the same auditing safeguard outlined in the Order except
that it is clarified the claim is for school year 2001; and takes notice of DRC's
withdrawal of the Petition for Reconsideration filed in 2003.

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, this 14" day of June, 2010.

s/John F. Nevares
JOHN F. NEVARES
USDC-PR 130502

JOHN F. NEVARES & ASSOCIATES, PSC
P. O. Box 13667

San Juan, PR 00908-3667

Tel: (787) 722-9333

Fax: (787) 721-8820

E-mail: fnevares@nevareslaw.com

s/Camilo K. Salas, Il
Camilo K. Salas, llI
Salas & Co., L.C.

650 Pydras, Suite 1650
New Orleans, LA 70130
(Orleans Parish)

Tel: (504) 799-3080
Fax: (504) 799-3085
csalas@salaslaw.com

Attorneys for DRC
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Belora the
Federal Communications Commixsion
Washington, D,C, 20554

Tn the Matter of )
)
I‘ederal Stato Joint Roard on )
Universal Service ) CC Docket No. 02-6
’ )
Petition of the Pucrto Rico Depurtment of )
. Bducation to Relewsa Funds Associated with )
tho Schools and Libraries Universal Service )
Support Mechanism for Years 2001 und 2002 )
Order
Adopted: Novenber 14, 2003 Rclcased: November 25, 2003

By the Commission:
1. INTRODUCTION

1. In this Order, we direct tho Schools and Libruries Divisjosl (SLD) of the Universul
Service Administrative Company (USAC, or Administrutor) to revicw and process the
applications of the Pucsto Rico Departinent of Education (PRDOE) for funding years (IFY) 2001
and 2002 vnder the schools and libraries universal support mechanism (B-rate Program) with
the conditions contained in this Order. We direct USAC to cnpape an independent auditor to
examine PRDORB's comapliance with the Commission’s requirements for FY 2001 nnd 2002
funding, befora USAC commits or disburses FY 2001 and 2002 fands on behalf of PRDOE.

2, We also direct USAC to engage an independent anditor to examine PRDOLs
complinnce with Commission rules during the firm three years of its participation in the F-rate
Progrum (IY 1998, 1999, 2000) Upon complulion of that audit, wo will address issnes related
to PRDOJ's participation in the E-rate program for those three fimding years, inoluding any
nesd for recovery of fmds that were dlsl rihnted during thosc yeurs.

1.  BACKGROUND
A, Program Rules and Policies

3, Under the E-tato program, cligible sohools, librarias, and their consortia may apply
for discounts vn cliffible telecommunicentions services, Tnternet access, und internal connoctions.?

! lor theso two funding years, PROOI? hag requevicd $69,500,969 ju internal conasotions, ielecommmications
kervices, and Jnlermet ncocss. Sea “il.n'nwobms, <hitgs/Aveesw gl unlyesinlservies.orp/>,

147 CFR. §§ 54.502, 54,303,




Tn order to receive discounts on eligible services, the Commission’s rules requice that the
upplicant make 3 bons fide request for services by filing with the Administrutor an FCC Form
470, which is posted to tho Adwministrator’s website for all potential competing service providers
to review.? The Commission's rulcs 1equire eligible schools and libraries to scek competitive
bids for all serviocs eligible for discoumta, Aftur the FCC Form 470 is posted, the applicant
must wait ot least 28 days before entering iuto binding service agreements with its chosen
pmw;idm." ‘When choosing & sorvice provider, the applicant must select the most cost cffective
bid.

4. Once the applicunt has compliied with the Commission’s competitive bidding
requircments and signed a contract for cligible scrvices, the applicant must file FCC Form 471 to
notify thé Administrator of the services thut hinve been ordered, the carrier with whom the
applicant has signed the contract, und sn sstimute of funds ueeded W covar the discounts
requested for eligible services.” SLD reviews the FCC Forms 471 it receives and issues finding
commitment decisions in accordance wilh the Commission’s rules. Co '

5. USAC does not provide fumds dircatly to schools and librardes. Instead, the
Administrator dishurses finds to cligiblc scrvice providers who, in turn, offer discounted
services to eligible schools and librurics,® The applicant may ask its service provider (o bill the
diseounted amount. Alternatively, the applicant may pay the full, undiscoonted amount, and
thien file 8 designated form with the Administrator (o request reimbursement.”

6. Inordcr to protoct agninst waste, fraud, and abuse, action on pending applications is
deferred when USAC is made awurs of investigutions by federnl, state, or local authorities that
potentially implicato compliance with program rules for that funding request. 1n order to avoid
jeopardizing non-public investipations, UUSAC docs not notify applicants that an application may

3 Schouls imd Librarius Univorsal Servics, Dasaription of Services Requested and Cerrification Porm, OMIS 3060-
0806 (FCC Form 470); 47 C.F.R. § 54.504(b); Federal-Stals Jolnt Noard on Universal Service, O Duckel No, 96-
43, Roport and Order, 12 FCC Red R776, 9078, para. 57 (1997) (Universal Servico Order), s carrected by
Federal-State Joirs Board on T niversal Servics, CC Dackes No, 9645, Earata, YCC97-157 (rol. Jane 4, 1997),
gjfirmed In part, Texas (ffice qf Public Utiltly Counsel v, €., 183 F,3d 392 (5th Cir, 1999) (affiming Universal
Servica First Report and Order in purt und revossing and remunding on unrelsted grouwds), cert, dewled, Celpage,
Ine. v. FCC, 120 8. CL 2212 (Msy 30, 2000), cort. dinded, ATAT Curp, v. Cincinnafi Bell Tel. Co., 120 S, C. 3237
(Junc 5, 2000), cort, dismissvd, GTE Service Corp. v. #CC, 12} 8. Ct, 423 (Nov. 2, 2000).

* 47 CF.R. § 54.504; Universal Servica Order, 12 FCC Red nt 9029, purs. 450.
* 47 C.FR. § 54.504(b). Services also may be provided under tariff or mmunth-fo-month ammgements.
¢ Umwrsal Scrvice Order, 12 FCC Red at 902930, para, 481.

? 47 CF.R- § 54.504(c); Schools und 1.ibrnrics Universal Service, Sorvices Ordered und Certifiention Form, OMB
3060-0806 (FCC Form 471),

¢ Sce Changes in the Board of Direciors of the Nazional ¥xchenge Carrier Associution, Inc., Federal-Siate Joint
Board on Universal Serviee, CC Docket Nus, 97-21 and 96-45, Owder, FCC 99-291, paras, 8-9 (rol Octuber &,
1999), recon. pendim; Changes to the Board of Diractors of the: National Exchange Carrior Assoctation, Inc.,
Fadaral-State Joim Board on Universal Sarvice, CC IDocket Nos, 97-21 and ¥6-45, Order, TCC 00-350 (rel. Uotober
26, 2000), appoal pending sub nom,, United Statex Telecommunicatians Assoclatinn v, Federed Communications
Commission, No. 00-1500, filed Novemher 27, 2000; sex alse SLD's website,

* Tho reimbursement form i called tho Billed Butity Applicant Reimbursoment (BEAR) Form.
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be on hold.
B. USAC Audit of PRNOE and Pending Mvestigations

7. In accordance with its standard uperating procethires, USAC commitied and
disbursed funds on belulf of PRDOE during PY 1998-2000 io two servico providers, P\)eftg
Rico Telephone Compuny (PRTC) uud Dats Research Communications Company (NRC).'

After the first yew of operation uf Lhe program, USAC initiated audits u( sclectsd beneficiarics in
order w cinry out its obligation to protect against waste, fraud and nbuse. This audit of FY 1998.
beneficiaries, conducted by an independent audit finn, was completed in 2000, The andit
identified apparent propram violations with respect to PRDOE for fundiny yoar 1998,
Specificully, the independent auditors determined that, in tho classrooms visited, there were no
desktop computers, which would appear to violate the Commission’s nc*nircmont that recipients
have the necessary resources 1o utilize the services funded by the E-rute. "’

8. In rcspoose 1o that audit, on December 5, 2001, USAC suspended paywents on behall
of PRDOE for PY 1998-2000 for failure to “sucure access W all of the resourcos, including
computers” necessary Lo tnake use of the discounted survices purchased with the B-rate
funding.“ After consultntion with the Wireline Compcetition Bureau, USAC also suspended
consideration of PRDOE’s applications for FY 2001 and 2002, and it required PRDOT to
respond to the findings of tho USAC-initiated audit,'* Tn its December S, 200] Suspension
Letter, USAC askcd PRDOB for a detailed analysis of the stote of the E-rate program in Puerto
Rien, including information on computer installation, curriculum soflwate, tcaclier training and
the school clectrical systems.' In January, 2002, PRDOR responded to USAC with written and
in-person reports. PRNOE stated that it bed launched a three pronged E-rate rocovery effort that
fooused on PRDOE"s schouls, its central communications network, and its central offices.'®
PRDOE npdated its reports in April and October, 2002, detailing its progress in achicying the
goals of {ts recovery program, On Scptember 27, 2002, PRDOE wrote USAC, urging USAC (o
resuma its processing of PRDOE's FY 2001 and 2002 spplications.!®

9. Mcanwhile, in the fall of 2000, soon after the TUSAC-initinted andit, Puerto Rico held

'* PRDOE roosived commitiments for lte 1540 achouls for telecommunientinng sorvices, mternet access, and inmmal
ernneactions fur FY 1998, 1999, aud 2000, totuling $158 million dnllars, Of that, $101 millinn dollars was
digbwwed. See Lotter from Dr. César A, Roy Hemindes, Secretary, PRDOL, Lo Jane Magn, General Coungel,
liederal Communications Commizaion, dared January 30, 2003 (FRDOR Petitlon) a4 and Fxhibit | (Appendix B of
Arnhur Andersan Audit Repaont, dated October 17, 2001). In FY 1998, FRDOE sclertad Puertt Rico Telephuno
Company (PRTC) for t:lecommunications service and Iufernet acocss, and Data Kescorch Cunuuunication
Corpomtion (DRC) for internal connections. In FY 1999, PRDOK sefected PRTC for telecommunications sorvics,
both PRTC and DRC for Tnternet aceess, and NRE My internal connections. Tn FY 2000, PRDOE sclosted DRC for
Internot access, and PRTC und DRC fur fatemnl cummections, ™ —

! PRDOB Petition at Rxhibit 1, page B-vl,

" Letter trom Geurge MoDuimld, USAC, t PRDOE, dated Doceinber 5, 2001, 88 1-2. (Suspension 1.eter).
n 1d

Y. a2

'* PRDOE Fetition wt Bxhibat 1V.

' Lettw from PRDOB to Goorgo McDonald, USAC, dated Septomber 27, 2002,

a
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‘gencrul elcctions. Tn sarly 2001, the new govenar wok oliice and appointed 8 new Secretay uf
Education to head PRDOB. Upon taking over, the new Secretary detorminced that in many
i i , and in other schools the

correclive: ineasures, including hiring an outside consulting Grm to undertake a comprehensive
and critical maalysis of the status of the E-rute propram under PRDOE.'" PRDOE cancclled
DRC'x survice contraet under the R-mte program, and subsequently asked the Department of -

Justice of the Commonwenlth of Puerto Rico to investigats DRC's record of porformanes.'® At
the same time,other federal and Jocal authorifies began fﬁvcsligating questionablc procedures ut -

the PRIDOE under the prior administrotion’s tenure. Between January, 2001 and Junuary, 2002,
four separate cntitics initinted investigations of PRDOR.™ These investimations, examining:
events (thut occurred prior to Jaauary, 2001, uncovered n pnst record of competitive bidding
violations, contracts inconsistent with foderal requircments, and funds spent on “ynallowable
netivities.™* Lrregularitics in the use of U.S. Department of Education funds led the U.S.
Departnent of Justice ta indict Victor Fajardo-Velez; Seerctary of Fdueation for Puerto Rico’
from 1994 10 2000, That individual subsequently was scntenced to three years in fedeml! prison
and required 1o puy restitution ot over 54 million? Federal investigations into theso matters are
ongoing, .

10, Ax previously noted, late in 2001, USAC suspended payment to PRDOE for all
outstaading commitments for TY 1998, 1999, and 2000. Subsequently, PRTC brought a lawsuit
againgt DRC, alleging it had fiiled 1o pay PRTC for servicey rendered tovit. DRC, in tum,
countercinimed, nnd filed a third-parly complaint against USAC in the Commmanwealth Court of
Puerto Rico.” The complaint secks $77 million in damages from USAC, based in part on the
contention that funding commitments issued by USAC coustituled binding contracis with the
PRDOT.. DRC cluims that USAC is responsible for any funds due to PRTC based on USAC's
funding commitments in previous program ycars. PRC i oluiming that USAC's cassation of
payments under the schnols and lihraries xupport mechanis is the eanss of DRC's defult

V? PRIOE Petition ut 3,
IR Td,
% 4. at 5 and Exhibit X1

™ Investigations were lnmohed by (1) » commistce of the Peerto Rican Sennte; (2) by the Depurtacut of Justice of

the Conmmonwoaith of Pucrto Rico; (3) by a commitiee of prominent citizens ("Blue Ribhon Comnilttea™),

appoinied by Commouwealth Governor Sila M. Calderém (ras PRDOE Putition ul 5); and (4) by the U.S.

. Depnrumneat of Bducation. PRDOE Petifion at 5-G; Letter from Willian D. Hansen, U. 8. Department of Edacation,
10 Pueno Rico Guvernor Sila M Culdesdn, dated Muy 29, 2002, nt 2 (USDOE Letts).

M 1ISDOB Lettet st 2,

= Soc Criminat Dockat for Cruss 02-CR-42 ALL, UsS. v, Fiefor Fajardo-Veles, U.S. Distriot Coutt, Puerm Rico (Sw:
Juan), ftled Jan. 22, 2002, scatonce entored Docember 12, 2002, The mdictment charged that between 1994 and
2000, the defendunt and his co-defendants exturied approximately $4 3 million from PRDOE contmciors.
Dofendant reciulied his siator-in-law to sepresant two comoraiions, fn orde o divert funde from them, and b
awardod npproximately $138 inilhon iv contructs to fone corporatious owned by othor defieudints. Joint press
sclease of the United Statex Allomey, District of Puerto Rico; tho Puerto Rivs Ollice of the Federal Bursau of
Investigation; 11.5. Departmernl of Frvaation, Ofilca of [nspector Ctenerul; and the Pucriv Rive Olfice of the
Comptroller, Junuary 23, 2002,

B puerta Rico Telephnna Company v, DRC Comerutiva v. Universal Swevico Administrutive Compauny, Civ, No.
KAC-02-5075-(901) (Sala Superior de San Juan).

-
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against PRTC. DRC also clnims relief nguinst ISAC based oo UUSAC's funding, commitments to

"PRDOL,

C. PRDOK’x Pctition

11. On Junuury 30, 2003, PRDOE petitioned the Commission to diseet USAC to
resume processing PRDOLE's applications for FY 2001 and 2002.* PRDOE argucs that such
relief is appropriate for the following reasons: (1) as & result of the 2000 general elections in
Puarto Rico, the leadership of PRDOR is new, and unaffilintsd with the administrution from the
first thre yenrs of the E-rate progium in Puerfo Rico; (2) independent audits identifled the
needed changes in administrative struetare and control mechanisms; (3) PRDOE launched a
“recovery program” to iinplement the findings of the independent auditors; and (4) PRDOE
responded promptly to requests by USAC for documents and other information.

* 12. PRNOE states that its recovery progrant has canrceted throe key areas thai were’
formerly deficient: (1) the network itself) (2) the infrastructure in the schools: and (3) the
infrnstructure ot the PRDOE central offices, Carried out with funding from nom-13-rate sources,
PRDOE states it has made $80 million in school electrical repaiss, installed 3,300 schogl
_computors, set up network help desks with 43 teohnicions, and ramoed 27,000 taachers (65% of
all EE-:-F ers), with oaining scheduled for move teachers. PRIDOE states that it is sivictly
enloremg bidding regulations. PRDOE has rewritlen vendor contracts to include cnforccable
anti-corruption clauses. PRDOE also hag instituted a validation process that measurex actual

. Boveyy of schools to the network, According to PRDOT!, it has moved from pructically no

xchools connected (o the network to more than 600 schools.**

13. PRDOE pledges Lo continue coopemting with ongoing investigations of funding
years 1998-2000.%° Tt commits to coraply with all applicable local and federal Laws, and w
periodically retsin an extornal independent protessional finn to cvaluate the operational uxpecly
of its E-rate projecis und (uture usc of E~rate funds. ¥’ 1t also states it will apply its new aoti-
corruption procudures to funding requests for FY 2001 and 2002, including any service
substitution requosts that may be required gince the original submissions for FY 2001 and 2002,

14. PRDOE statss that jt has insufficient fimds 1o keep its technology devalopment

M Sce PRDOE Patition. Sce alvo Wireline Competltion Bureau Secks Comment on a Petliion by Pucrio Rico
Department of Education fo Releaxe Fumidy Assocluted With Sehools and Librarias Universal Service Support
Mechanism for Funding Years 2001 and 2002, CC Docket No, 02-6, Public Nutles, DA 03-1731 (crel. May 16, 2003)
(PRDQE Publie Notiee), Cunnonts, all in support of PRDOE's Pelition, were submitted by the Hon, Anihal
Acevedo VIIE, Residont Commissioner, Commonwealth of Puetto Rico, U.S. Housc of Represontadyes; Conlonmal
Communications Corp.; and The Hispanic Information and 'F'elecoinmunications Notwork, Ine, PRDOE had
sclected PRTC for telecommunicatious servies and Tnternot uccess and DR for Intamel pecoss pnd lotamal
cuiinestions for 'Y 2001, TRDOR selected PRTC foa tolecomptunications service, Titcmet accoss, and Intgrnal
onanections and Sprint for telccomnnmications rervice for Y 2002,

;’ PRDOJ Petition az 5, ‘There are 1,540 rehnols in tha public system of the Commontvealth of Puerty Rico. Jd. at
shole 1.

* Sae id at 5-6.
¥ Id. ut 6.
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propram underway without reentry into the E-rute pmgmm."" PROOL states that vendors
provided B-rate-cligible sorvices to PRDOE during funding years 2001-2002 nnd still have not
raceived paymeal for these wervicws.” 1l also indicales its desliv to sub_atig‘ it 4 secvice provider

othey the or i i Fi Ycar 2001, xcccl ving a lundin
commitment. Finally, I"RDOE stntcs that those wha will lose most f¥om u curtaihnent of its
technology initiative are the 660,000 studenix enrolled in Paerto Rico’s public schools.

According to PRDOT, every year that PRDOR is unablec to participate in the E-rate program
results in 50,000 Puerlo Ricans gradwsting from high schoal without the benefits of the F-rato

projram.
ui. DISCUSSION

; !;ﬁ . BRDOE asks rthe Commission {o ¢lirect USAC to rosume prooessing its applications
soeking discounts from the schools and libraries suppoit mechanisms for FY 2001 and 2002. As

explaincd abave, USAC deferred action on these applications az y jesult ol the bepeficiary audit ~ " *

which revealed cvidence ol poiential program viplations by PRDOL jg prior vesrs. Subsecquent
to that audit, USALC beecume aware of 4 number of local and federal law caforccment
investigutious involving asctivities of the Puerto Rico Department of Education. Under the facts
presented here, it was appropriate for USAC to defer action on PRDOR’s FY 200) and 2002
applications, upon reveiviug the results of the beneficiary audit and loaming ol the additional
investigntions nndexway in Puerto Rico, We believe that such action is nccessary to ensure that
the goals of section 254 ure met. Specificnlly, we must guard against waxte, fraud, and sbuss of
J-ratc funds to ensure that all schools and libraries rocoive the benefits of occess o udvancod
tclccommunications and information services. This is particulurly important here becguse
demand for discouuts under the schools and Jibrurics support mechenism continues to exceed the
supply of funds. To guard against wasts, frand, and nbuse, it is reusonable for USAC generally
to dofer action on applications upon receiving evidence of potentinl propram violations,
inclading evidence acquircd from an aolive law epforeementinvesfigation rolated (o fe B-rato

rclated activities of the applicant or uny of the service providers utilized by that applicant, untl

such time ns questions Taised Dy the evidence can he msmmm

“action on Fﬁi%];' "SFY 2001 and 2002 applicaions m Light o the investigations by several third
parties of PRDOR's conduct with regard to activitics rclatod (o their 1998, 1999, and 2000 E.mts
applications, That deferrul should generally conlinue until the invest{gafion is resolved, or wmtil
therc is sufficient reason to belisve that potential program violations urc not implicated in the
deferved upplicutions.

16. We find that USAC proceeded in a probing and cautions fashion in this case, which
is appropriate with respect to applications and/or Funding Roquest Numbers (FRNS) that are
linked to an ongoing law enforcemuent invostigation. At the same time, we recognizo that

" Jd.m 5.

* PRDOX Public Notive 84 2; see also Lotter ftom Jon Slater, PRT Telefoniea de Puarto Rioo, 1o Césr Roy,
PRDOR, Jume 13,2003, (PR Tslefonica do Puerto Rive Lotice)

¥ PRDONK Petition at §.

™ LISAC's practioe, which, nx this case denionstrates, is the corraot one, iy upevitically tn defer action un uny
npplication or funding requost numba (FRN) when it Is aware of ab aclive law enforoement investigufinn nf cither
the applicant or gervice provider related W that spplication or FRN,

6
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indefinitely defering action on applications could insdverivutly harm individuals that ultimately
will be cleared of any wronpdaing, particularly in those instances when an investigation takes

years, As wo recenily stated in addrussing the State of Tennessee’s petition for relief, we are
disinclined to relegate a¥E 1cutivns Lo an uncertain status for an wmdelinite period of ime during
endency of aay profracted investiganons.™ ‘Thus, we bolieve that there are circumstances
m%mﬂm&ﬁﬁgg whole or i parl is nmnecessary (o prevent waste,
fraud and abusc, notwithstonding the pendency of un ongoing low enforcement my »
in reviewing such applicetions, however, USAC raust subject such applications and/or FRNS 0
probing und cuutious review and carcfully consider the specific facts prescated in each cage. In
particular, where, us ig (rue here, there ars Juw enforcomont investigations pending, we think it

appropriate for USAC o subject thess IeQuUSLy 1o more infensive review, iloied [0 Uie nature
€ < ' =

o alleganons thut bave been raised.,

17. Here, it was appropriate for USAC to defer action on PRDOE's FY 2001 and

2002 applications in light of the unpgaing investigation of activities at PRDOE in the recent prior -

years, particularly in light of the indictment and conviction of tho former Secretary of Education
for Pucrto Rico for extortion activities relted to contractors for PRDOE.™ However, as
discussed helow, PRDOE has conviuced us that it bas taken sufficient sction to cnsure that the
prior issues have been addresged and will not occur again. Thus, we direct TISAC to review und
process the fimding, requests of PRDOE for FY 2001 and 2002, other than those associsted wilh
DRC, consistent with the conditions contained in this Order, We conclude that such uction is
appropriate in light of PRDOF's change in Jeadership and the achievements of its recovery
program. This conclusion in no way should be viewed as condoning the actions that occwrred in
the first three years of PRDOB'’s E-1afe funding, We will address the appropriate measures that
wAll be taken with respect to funding years 1998-2000 in a sepacute, forthcoming ovder,

18. As we sttad in the recent Junnessce Order, the Corumission takes seriously all
allegations of waste, fraud sud abuse.® We are disturbed by the allegations of fraud and waste
relating to PRDOL"s uctivitics during the first three years of PRDOE's prrticipation in the L-ratc
progmm.”” Should the investigations of the first three years result in additioual convictions, the
Couuuission’s suspension and debarment cules will sutomatically be triggered® The petition

- before us, as well 8s our review of the record, however, convinees us that the fandanentul
circumstances of leadership and administrative control have changed drumatically since the first
three years of the PRDOE program.™ In determining whether relief is appropriale, we fulfill

Requuent for Immedlate Relief by the State of Termessee, Order, CC Dockets No, 96-45, 97-21, PCC 03,161
(rel. July 2, 2003) (Tarmassag Order), ot parus, 12, 17,

" Of course, LISAC muat continue 10 detry ull reyucsts thut sre meonsistent with one milex and raquinsmienis
applicable to the schools and Jibrarles support mechrnivm.

M This helghtened scrutiny may inclide site vialts and other investigatory netvities, as well us indepoudent audits.
W Sen note 22 shove, - T
W Tennersee Order ot parn. 17.

7 Soe supra note 20,

" Second Report and Order, 18 FCC Rod ot 92249228, parax, 64-77. Soc also 47 CFR § 54.521

» K.g., PRDOB's recovery program has royamped the infrgtruciure aad networks in sad waaigs tha schouls, wnd in
PRDOE"s cential offices. FRDOF Potition st 4,

" e A e -
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both scckiun 254's tequitement of ensuring quality services "at just, reasonable and sllordable
rates” and our duty to provent waste, fraud and phuse.’® We conclinde (hat seversl! fuctors weigh
in favor ol directing USAC to reswne considertion of PRDOR’s FY 2001 and 2002 funding
requests secking discounts for scrvices provided by PRTC und Sprint,

19. At the outset, we noto that the ullegations under investigation relate to activitieg.
nr.r.nrﬁnﬁ in prinr fonding years, whil¢ PRDOF sccks action on fimding requests f@m{)
years. Wa conclude that it is appropriate for USAC to proooed with respeot to the later lunding

years, aller subjecting the applicatious to heighténed scrutiny to provide assursnces that the
issucs under investigation for the earlier years ars not present in FY 2001 und 2002, Based an
the representations made by PRDOE in thig proceeding, PRDOE is rectifying the problems
creuted by the prior administration.’' These efforts have allowed PRDOT: to move beyond the
problems of the past and towards soctivn 254"k poul of enhuncing access at reasonable and
affordable rates.” The cmrent adwinistration of PRDOE has been and contlinues to be
responsive to foderal und local mithoritiok fequesting information. PRDOE has imdertnken
significant mensures to install infrastructure, uetwork, and desk cquipment, and has wnderiaken
training to ntilize these rusoorves, Moreover, PRDOB launched and implemented these chauges
from its own funding sources, without relying on E-mate program funds,

- 20. Furthennore, we'conclude, based on the record betore us, Lthat thers sra na
outstanding allegations of waste, fraud, abuse, or other wrongdoing relating to any of the cussent
PRDOE leadarship or omployeces, with respuct to fundiug yeurs 2001 and 2002, The only
challenge to PRIDDR's procedures affecting those lundiag ysars has becn resolved in PRDOE's
fuvor, In response to allegotions of bidding irregularities brought by the losing bidder in
PRDOR's FY 2001 award, the Commonwealth’s appelinte court found against that bidder and
for PRDOL.* Similarly, thete is no evidewce that allegations in a currentty pending bid protest
for I'Y 2003 uffects PRDOE’s funding requests for TY 2001 and 2002, Accordingly, we think
that the allegotions partaining to Y 2003 should be considercd scparately and shounld not har
consideration of PRDOR's fumding request for FY 2001 and 2002.* To frther ensure that all
riles have been corplied with for FY 2001 and 2002, we direct USAC, as discussed niote fully
below, o engaye the servicos of an independcent auditor (o provide assurances that there has been
compliance with the Commission’s rulcs. We expect that auditor will examine, among other

47 US.C. § 254 (L)1), Tenncayee Order sl pruns. 17, 22-23,

4 PRDOE axplains that its B-1ats recavery program hos connected 600 achools to the central notwork, haa traited
5% (27,000) of its tcaching foron, has made SR80 millinn in =chonl electrical repoirs, and Instafled 3,300 schonl
computers. PRDOE Petition ut 3-5,

47050 62510)0).

! Centenmial Do Pucrto Rico v. Juntu Da Subasias Central-Departanento Dy Bduvacidn, No. JR-2002-003, Bsuudo
Libre Asocindo Ds Puerio Riow En Bl Tribunal De Circuito Da Apelacinnes, Circuito Regional 1 De San Jusn, (Fch.
6. 2003).

# The chnllcnye to the FY 2003 pward was filed by the losing, hidder In ¥Y 2003, who boppeacd t have: bacn the
winning bidder io the FY 2002 awand. That challonge to the Y2003 nword is under conslderation in Puarfo Rico
Teolaphona Company, lne. v. Junta de Subastas Central-Depuriumento do Educacién, Solicitud de Reconsiderncién
de Adpidicacion de Subasia (Junta do Revisiou Administrativa Departamento de 14hucaciin, filed Fobroary 14,
2003), We conclude that USAC should defer netion on the pustions of PRDOR's funding year 2003 applivation
relnting to this action until this matter [ resnived by tias appraprinte anthoritkes In Puatto Rico, or it abains adonquate
ssurnncex from an indepondent cuditor that there aro no bidding irrogularitions with roupoct ta FY 2003,
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things, compliamce with the Commission’s rules on the comperitive bidding process in both TY
2001 and 2002.

21. Although USAC has not acted on PRDOR's FY 2001 and 2002 applications, we

understand that PRDOB bus, in fact, recsived ot least some of the services for which it requested
Znonmunwd) wnount.® This Situation IS not wusnal. Due to the vast number of spplications
“oach year for the B-rate prognuu, commitments oficn may not vcow by the time a new funding

yeaz, or ¢ven the new school year, commences.” Applicsats proceed at thelr own risk in takine,
these services in advance of funding commitments, and ultimately may be lisble for the full
anount of the seryices, shomld funding commitments be denred. Tn most Instunces, such

applicants receive conunitments ALSOINO ol @ _Uhc funding year begins, and terefore nbiuin
r.hgf disco efo ) 3 htaining or

ﬁmmmm&mm. 30 Jong as il is understood thint the cventual
anding approval and payment, if any, will have 1o mest fully the requircments of 6ur rules.” -
22. Tuken togetlier, the change in PRDOE’s lewdership, administrotion nnd operating
procedures represeuts a significant demarcation point in PRDOL'S relatiomship with the B-rate
program. We thersfora viaw PRDOE’s conduct with respect to I'Y 1998, 1999 and 2000 ns
severuble from that of FY 2001 and 2002, such that the two periods should be treatod with
scparatc approaches and in Scparate orders. The analyses required for these two periods (FY
1998-2000 and FY 2001-2002) stem {rom soparate scts of PRDOE decision-munkers employing

scparate administrative procedures. Audit tecimiques will be able to examine the relovant
canduot during distinot phescs of PRDOB's participation in the E-rate prograni,

23. While wo are aware that at least four scparate investigations have been initiated
relating ta PRDOE, USAC hus not, to date, undertzkon an investigation of PRDOE's coraplisnce

with oot rules during funding years Z007 and 2002, As a precondifion to the commitment and
release of Y 2001 and 2002 funds to PRDOE's suppliers, PRDOE must be subject to au

indapendent audit fo provide assuranoes thut PRDOE has complied with the Commission's E-
rofe ruies Tor I'Y 2001 and 2002 USAC slal! select the suditor, and that auditor shall perfom
an audit consistent with the procedures cinrently being performed for pending bencticiary

audita.”™® USAC may, at its disoretion, utilize the auditor currently performing these beneficiary
audits. The sudit shall he conducted in aocordance with government suditing standards.*” We

4 PRT ‘I'elefonica de Puerto Rico Leiter,
“
*? Tenncssee Order ntparss. 9, 18,

* IISAC har retalned the services of KPMG LIL lo perform agreed-upon procedurcs udits of 78 beneficiurics of
the schouls and librarics support moechanism for fimding yrar 2000, ‘The procedures were devoloped by USAC, in
consultmion with rthe Conunission's Office of Inspecior Guooril, 1w nudits are being conducted in acoordanca with
sinndnsds set by the American Institute for Cortifled Public Avovuntants and Govarnment Auditing Standards,

“ Scr Chiof Finznoial OfMicir's Act of 1990, Public Law No. 101-576, a5 expanded by the Government
Munapcrment Reform Act of 1994, Public Law No. 1032336, Sea alsn Applicatiun of Generally Accwpicd
Aveounting Frinclples for Federal Agencies und Gensrully Arcepted Government Auditing Standards

to the Universal Service Mund and the Telecommunications Relay Scrvices Fimd, WC Donket No. 03-213, Order,
FCC 03-232 (xol Oul 3, 2003).
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recognizs that it may not ba appropriute to perform all the procedures currently being perfonned
in the ongoing beneficiavy audits, giveu that in this case the entity has not dctually received my
funding under the progran. Moreover, we note that the sudit procedures currently being
performed in the ongoing beneficisry audits arc designed not only La determine whether
heneficiarics complied with all Connnission miles in effeet during, the relavant fimding year, but
also to identify broador progratimatic issucs that may warrant revisions to our rules, ‘The
procedures to be performed in the audit that we reguire todny slinll be trilored to nddress the
particular issues raised in past investigations of PRDOE relating to complance with Commission
rules in offect for the relevant funding years, . 2 .

24. Bused on the record before us, we alyo direct USAC not to nrocass fund

f ha on. We conclude it appropriate under these circumstunces
¥ defer actiomyndchinitely on all FRNS involving DRC beeguse USAC is aware of an
notive luw enforcement investifotion directly related to these FRNs (namely, an investigation
rolnting specifienlly to the conduct of DRC vis-i-vig PRDOR as a vendor of seryices supporned
by the E-rate). Conversely, where, as here, the applicant selvcied other service providers fu
otber funding requests, and we arc not aware of any pending investigations specifically relating
to thosu scrvice providers'. conduct vis-A-vis PRIDO1Z, we conclude it appropriate for USAC to
procced with respect tn those other FRNS, uller subjecting those FRINS to heightened sorutiny
tuilored to tho nature of the allegations under investigution.®’ Further, 1o the extent thut funds are
committed to PRDOE fur FY 2001 and 2002, reyuexsts to change service providers® and/or
substituto scrvice or cquiprent™ may be considercd, consistent with cxisting precedent. Such

roguests will not be entertained with respect to the }'RNs involving DRC at this time, pending
resolution ol the investigations relating to DRC. =

25. Finally, USAC Las not. vnderiaken a full investigution of the circamstunces
surrounding PRDOT:"s participation jn the 5. rate program during its first three years. Tt is
critical that we expeditlously resolve all outstanding issucs relating to funding years 1998, 1999
anrd 2000. We nacardingly direet USAC to engage an independent auditor ta examine PRDOE’s

involving DRC for ered during FY 2001 or 2002, or for prior ycars, in the
absence of further dircction froms the Co This precaunion js necessaty beeanse the
Depariment of Justice 0 ommonwealth of Puerio Rico iy mmvestigating DRC 'y performance

W Terier conlmictor-ntrecord.” he record bofore uy contuins no further Information on the

N pROOE Peiition at S5, Bxhibi X7,

1 'Phmg, under the facty presented hera, for fimding requests involving service providens other than the une knowa to
be under investigation, USAC may irmue affinnative funding commitments Lf I¢ determines, after subjecting those
requcsts fo mare intanaive reviow, thnt the seivico praviders tor thasa FRNx ame not implicated in the asues under
investigation, and tho applivant und survice providers have complied with program rules for thuse FRNS. The
existeuee of un ullogatiou, for mutance, of 1 cumputitive bidding vivlntiun will sespeet to the seloction of one sarvivo
provider should not proolude action on FRN3 favolving other service providers.

2 Soe In the Matter of Request for Reviaw of the Decision of the Universal Scrvice Administrator by Copan Public
Schools, Copun Ollahoma, Fediral-State Joint Bourd an Universal Service, Changer 1o the Baard of Divectars af
the National Kxchange Carrier Asyoctation, Ine., CC Docket Nos. 96-45 and Y721, 15 PCC Rexd 549R (2000)
(Copan Order). See ulso Wig:/www.sluniverssirervien orpfie fraec/SpinChanac.asn.

» Soc In the Matter of Reyuest for Guldancn by Untversal Sorview Adwmintstrator Concerning tha Roguwst of Loz
Angelop Linifind Sebinal Divtried, O Nockat Nor. 96-45 imd §7-21, Order, 16 FCC Rl 3496, nt 3490 (o, Car,
Bur. 2001). Sao alto hitp; i i : /S . '
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first threc E-rate funding years, FY 1998, 1999 and 2000, This audit shall be conducted
separately from the audit of FY 2001 and 2002, and is not a precondition to the rolease of Y
2001 aud 2002 funds on behalf of PRDOR, should such comnmitments and disbunivments ba
warranted. This audit may be conducted by tho same suditor as the audit for FY 2001 and 2002,
but ihat is not a requircment. As with the audit for 1Y 2001 and 2002, the audit for FY 1998-
2000 shall be condueted in u musmer consistent with the provedures currently being performed
for pending henefioiary audits, and in ageordance with government auditing standards.  The
Commission will usu the sudit of FY 1998-2000 io determining what action is approprinte with
respect to PRDOE {or the fust thee years of PRDOR's E-rale program., .

26. We will not hold PRDOE to a stundard above nod beyond that required by vur rules,
but neithér will we aceept anything less. We caution PRNOE that shoold it be detennined that
PRDOE did not, iu fuct, properfy comply with all applicable J*CC 1ules for funding yonrs 2001
and 2002, funding commitments for those years will be denicd. The heightened serutiny to
which we subject PRDOE s requests is appropriate in1ight of the actions of TRIJOE in the past.
In light of these factors, we find it consiglent with scction 254 to direct USAC to resume
processing of PRDOE'x FY 2001 and 2002 funding requests associated with PRTC and Sprim,
conditioned on the results of the indopundent andit demanstrating PRDOTY's material compliance
with the Commisyion's rules. The Commission is coromitted and obliged to implement the E-
rart:; program Ly ndvanciny the overnll public interest, 8 requirement we find is {ulfilled by this
Order,

I1V. ORDERING CLAUSKLS

27. ACCORDINGLY, IT IS ORDERED, pursuant to sections 14, and 254 of the
Communications Act nf 1934, 47 U.S.C. §§ 151-154 and 254, and sectivn 54.503 of the
Commission's rules, 47 C.F R. § 54.503, that the PRDOR Petition filed by the Puato Rico
Dcpartient of Educition on Januery 30, 2003, 1S GRANTED to the extent provided berein, and
suhjeot to the conditions stated herein, We instruct SLD to resume revicw of PRDOL’s funding
requests for year 2001 and 2002 upplications and, if appropriate, issue the requisite funding
dccision commitment letters and subsequent disbursements pugsuant thereto,

28, TT' IS FURTURR ORDERED that this Order is viTective upon relense,

FEDERAL COMMUNICATIONS COMMISSION

Murlene H. Dortoh
Scerotary

“ Upon conclusion nf this indepondent wirdit, we will roview the firse thed years of PRDOE"a pantiripution in the -
rri{o prugam, .

1
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COMMONWEALIH OF PUERTO RICO
DEPARTMENT QOF JUSTICE
OFFICE OF THE CHIE¥F PROSECUTING ATTORNEY

P.0. BOX 9020192, SAN JUAN, PR 00902-0192

Hon. Pedro G, Goyco Amador Tals: (787) 729-2400 ] 720-2198
Chie? Prosecuting Attornoy : (T87) 977-2245

March 28, 2006

John P, Nevarus

John F. Nevarces & Assoc. PSC
P.O. Box 13667

San Juan, PR 00908-3667

Dear Mr, Ncvares:
It is hereby certified that as of Janwury 12, 2006 there were no pending

investigations of Data Rescarch Corporation (“DRC”) by the Department
of Justice of the Commonwealith of Puerto Rico rclated to DRCs

involvement with the E-Rate Program.

Sincerely,

Pedro G. ?3%:\::1 or T

Chief Prosecuting Attorncy of Pucrto Rico

g '_‘é”

EXHIBIT



U.S. Department of Justice

Antitrust Division

Please refer  allansa Qffice
4043317100

to: 80-514191-0008 Richard B, Russell Building
: 75 Spring Street, S.W., Suite 1176 {Cammercial & FTS)

Atlanta, Georgia 30303 FAX404/33)-7110

July 7, 2005
FedEx

John F. Nevares, Eaq.
P.0. Box 18667
San Juan, PR 00908-3667

Re:  Crand Jury Subpovna to Dato Rasearch Corporution, dated 9/10/083

Dear Mr. Nevares:

Enclosed please find your client’s documents produced in response to the
above referenced subpoena. We are returning these documents because we have

concluded our investigation.

If you have any questions, please don’t hesitata to call me at the above
numbher.

Sincerely,

¥ (&~

Jumes J. Kurosud
Trinl Attorney




