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Dear Ms. Dortch:

Following the Commission's 2006 quadrennial review, CBS, along with several
other broadcasters, sought judicial relief from the Commission's decision to leave
the broadcast ownership rules largely intact. That case is now pending in the
Third Circuit Court of Appeals, and the FCC just last week filed its response brief.
CBS attaches here its opening brief in the court case, filed this past May,
because it summarizes our position most succinctly for this record.

Should you have any questions concerning this submission, please do not
hesitate to contact me.

Respectfully submitted,

Enclosure
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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and 

L.A.R. 26.1, the undersigned counsel respectfully submits this corporate disclosure 

statement for Petitioners CBS Corporation and CBS Broadcasting Inc. (“CBS”): 

CBS Corporation is a publicly traded company and has no publicly owned 

parent corporation.  National Amusements, Inc., a privately held company, owns 

the majority of the voting stock of CBS Corporation through a wholly owned 

subsidiary.  With respect to ownership of the stock of CBS Corporation in the 

amount of 10% or more, CBS Corporation is only aware of the following 

information based upon filings made pursuant to Section 13(d) or Section 13(g) of 

the Securities and Exchange Act of 1934:  according to Schedule 13G filed by 

AXA Financial, Inc., a large asset management firm, on February 12, 2010, AXA 

Financial, Inc. reports that a majority-owned subsidiary holds greater than 10% of 

CBS Corporation’s Class B non-voting common stock in customer accounts for 

third party clients.  CBS Broadcasting Inc. is an indirect wholly-owned subsidiary 

of CBS Corporation. 

 

 /s/ James R. Bayes   
 James R. Bayes 

 
Dated: May 17, 2010 
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JURISDICTIONAL STATEMENT 

CBS Corporation and CBS Broadcasting Inc. (“CBS”) adopt the 

Jurisdictional Statement from the Brief of the National Association of Broadcasters 

(“NAB Brief”).  In addition, CBS Broadcasting Inc. timely filed a petition for 

review on March 5, 2008, in the D.C. Circuit, which had jurisdiction under 28 

U.S.C. §§ 2342(1) and 2344 and 47 U.S.C. § 402(a).  On April 17, 2008, CBS filed 

a Motion to Amend Petition for Review and Case Caption along with an amended 

petition for review in that Court because the petition for review filed on March 5, 

2008 inadvertently omitted CBS Corporation as an additional Petitioner.  In an 

abundance of caution, CBS Corporation separately timely filed a petition for 

review in the D.C. Circuit on April 17, 2008. 

STATEMENT OF ISSUES 

In addition to adopting the Statement of Issues Presented in the NAB Brief 

and the Brief of Clear Channel Communications, Inc. (“Clear Channel Brief”), 

CBS raises the following issues on appeal: 

Whether the FCC violated Section 202(h) of the Telecommunications Act of 

1996, Pub. L. No. 104-104, 110 Stat. 56, § 202(h) (“1996 Act”), acted arbitrarily 

and capriciously under Section 706 of the Administrative Procedure Act (“APA”), 

5 U.S.C. § 706, and/or violated the First Amendment, by: 

1. reimposing the radio/television cross-ownership limits that the 

Commission previously had repealed, even though those limits are no longer 
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necessary or useful in the public interest and even though the reimposition of those 

limits was inconsistent with the Commission’s own findings;1  

2. reinstating its local television ownership rule, which sets arbitrary 

numerical limits that are no longer necessary or useful in the public interest, 

including prohibiting, even in the largest markets, combinations of three stations or 

ownership of any two of the top four-ranked stations regardless of their market 

share;2 and/or 

                                                
1 See Comments of CBS Corporation, MB Docket No. 06-121, at 4-6 (Oct. 23, 
2006) (“CBS Comments”) (JA____-____); Reply Comments of CBS Corporation, 
MB Docket No. 06-121, at 15-20 (Oct. 23, 2006) (“CBS Reply Comments”) 
(JA____-____); Comments of Clear Channel Communications, Inc., MB Docket 
No. 06-121, at 80-90 (Oct. 23, 2006) (“Clear Channel Comments”) (JA____-
____); Comments of National Association of Broadcasters, MB Docket No. 06-
121, at 120-24 (Oct. 23, 2006) (“NAB Comments”) (JA____-____); 2006 
Quadrennial Regulatory Review – Review of the Commission’s Broadcast 
Ownership Rules and Other Rules Adopted Pursuant to Section 202 of the 
Telecommunications Act of 1996, Report and Order on Reconsideration, FCC 07-
216, MB Docket No. 06-121, ¶ 82 (Feb. 4, 2008) (“2008 Order”) (JA____). 

2 See CBS Comments at 3-10; Comments of KVMD Licensee Co., Inc., MB 
Docket No. 06-121, at 6 (Oct. 23, 2006) (“KVMD Comments”) (JA____-____); 
Comments of Hearst-Argyle Television, Inc., MB Docket No. 06-121, at 3, 33-46 
(Oct. 23, 2006) (“Hearst-Argyle Comments”) (JA____-____); Reply Comments of 
NBC Universal, Inc. and NBC Telemundo License Co., MB Docket No. 06-121 
(Jan. 16, 2007) (“NBC Reply Comments”) (JA____-____); NAB Comments at 
103-04 (JA____-____); Sinclair Comments at 12, 35 (JA____); Reply Comments 
of Sinclair, MB Docket No. 06-121, at 3-5 (Jan. 16, 2007) (“Sinclair Reply 
Comments”) (JA____-____); 2008 Order ¶¶ 102-03 (JA____-____). 
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3. failing to repeal the dual network rule despite the Commission’s 

acknowledgement of transformation of the media market since the rule’s 

inception.3 

STATEMENT OF THE CASE 

CBS adopts the Statement of the Case from the NAB Brief.  In addition, 

CBS states that in the 2008 Order the Commission retained the so-called “dual 

network rule,” 47 C.F.R. § 73.658(g), which has the effect of prohibiting a single 

entity from owning more than one of the ABC, CBS, Fox, or NBC television 

broadcast networks. 

STATEMENT OF FACTS 

In addition to adopting the Statements of Facts in the NAB Brief and the 

Clear Channel Brief, CBS states as follows: 

Despite transformative developments in the media marketplace, the 

Commission's broadcast ownership rules have remained essentially unchanged for 

more than a decade.  The FCC’s response to this Court’s Order to Show Cause 

entered Dec. 17, 2009, coupled with the recent initiation of yet another periodic 

review, suggests that, but for this Court’s intervention, the Commission’s 

                                                
3 See CBS Reply Comments at 19-20 (incorporating Comments of Fox 
Entertainment Group, et al., MB Docket No. 02-277 (Jan. 2, 2003) (“Joint Network 
Comments”) and Reply Comments of Fox Entertainment Group , et al., MB 
Docket No. 02-277 (Feb. 3, 2004) (“Joint Network Reply Comments”)) (JA____-
____); Comments of Fox Entm’nt Group, Inc. and Fox Television Holdings, Inc., 
MB Docket No. 06-121, at 18-25 (Oct. 23, 2006) (“Fox Comments”) (JA____-
____); 2008 Order ¶¶ 139-141 (JA____-____). 
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seemingly endless inquiries would continue unabated.  This Court’s determination 

to move forward will bring closure to ten years of unproductive inquiry by the 

Commission, and provide much-needed certainty to an industry determined to 

continue to serve its audiences despite considerable challenges and new and 

vibrant competitors on an almost daily basis. 

Radio/Television Cross-Ownership Rule.  Nearly seven years ago, the 

Commission concluded after lengthy analysis that its “diversity and competition 

goals will be adequately protected by the local [television and radio] ownership 

rules,” and thus there was no need for separate radio/television cross-ownership 

limits to protect diversity or competition.  2002 Biennial Regulatory Review—

Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted 

Pursuant to Section 202 of the Telecommunications Act of 1996, 18 F.C.C.R. 

13620, 13768 (¶ 371) (2003) (“2003 Order”).  On appeal, the Commission’s 

decision to eliminate its restrictions on radio/television cross-ownership was not 

challenged.  During the 2006 Quadrennial Review, several commenters argued that 

the radio/television cross-ownership restrictions were unnecessary because the 

local ownership rules—coupled with the increasingly diverse, competitive media 

market—provide sufficient protection for the public interest.  See, e.g., CBS 

Comments at 4-6 (JA____-____); CBS Reply Comments at 15-20 (JA____-____); 

Clear Channel Comments at 80-90 (JA____-____); NAB Comments at 120-24 

(JA____-____). 
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In the 2008 Order, the Commission noted that “[t]he media marketplace 

today is profoundly different” than it was when the broadcast ownership rules were 

first adopted, beginning in the 1940s, and that “[m]any of the media outlets now 

vigorously competing for audiences simply did not exist” then.  2008 Order ¶ 24 

(JA____).  In evaluating the continuing validity of the newspaper/broadcast cross-

ownership rule, the Commission cited the “ample evidence in the record” showing 

that “marketplace conditions have indeed changed” since the agency adopted that 

rule in 1975.  Id. at ¶ 19 (JA____); see also id. at ¶ 21 (“The data before us now 

show that the media environment has changed considerably over the past three 

decades.”) (JA____).  Notably, the Commission emphasized that “dramatic 

changes have occurred over several decades with respect to the number and types 

of media ‘voices’ competing for the public’s attention.”  Id. at ¶ 24 (JA____).  The 

agency explained that this “increase in media voices” has brought about “a marked 

fragmentation of audience share as viewers, listeners and readers gravitate toward 

new sources of information and entertainment.”  Id. 

In its review of the radio/television cross-ownership rule, the Commission 

turned a blind eye both to those factual findings and its prior decision to repeal the 

rule.  In evaluating the rule, the Commission failed to account for the 

transformation of the media market since the 1970s that it recognized in the 

context of the newspaper/broadcast cross-ownership rule and did not explain why 

its prior rationale for eliminating the rule was no longer valid.  The FCC claimed 
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that its repeal of the rule in 2003 was “based in large part” on its simultaneous 

adoption of the cross-media limits.  2008 Order ¶ 82 (JA____).  This Court in 

Prometheus remanded to the Commission to further consider certain aspects of 

those limits, including the weight assigned to the Internet as a media outlet, the 

assumption of equal market shares, and the manner by which the limits were 

derived from the Commission’s “diversity index” metric.  373 F.3d at 403. 

Rather than attempt to provide a reasoned explanation for those specific 

decisions, the FCC abandoned its diversity index as well as the cross-media limits.  

Id. at ¶ 17 (JA____).  The Commission then concluded that “[n]ow that the court 

has invalidated the cross-media limits, we must adopt diversity protection 

provisions to act in their place.”  Id. at ¶ 82 (JA____).  Without further reasoning, 

the Commission reinstated its radio/television cross-ownership rule “to maintain 

the status quo.”  Id. at ¶¶ 82, 84 (JA____-____). 

The FCC reached this result notwithstanding its unequivocal finding, based 

on an extensive record, that radio plays a lesser role than television as a source for 

local news and information and therefore is a less significant source of viewpoint 

diversity.  See id. at ¶ 73 (stating that “radio is not as influential a voice as 

television”) (JA____); id. at ¶ 80 n.259 (concluding “radio is a significantly less 

important source of news and information than newspapers and television 

stations”) (JA____); id. at ¶ 84 n.279 (explaining that “[t]he record shows . . . that 

newspapers and television are ‘far and away the most important source’ of news 
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and information, with radio a distant third”) (JA____).  It was for this reason that 

the Commission defined “major media voices” with respect to the 

newspaper/broadcast cross-ownership rule to include only “full-power commercial 

and noncommercial television stations and major newspapers.”  Id. at ¶ 57 

(JA____).  In reaching this conclusion, the FCC pointed to extensive record 

evidence which enjoys “near unanimous support for the position that consumers 

continue to predominantly get their local news from daily newspapers and 

broadcast television.”  See id. ¶ 57 and n.187 (JA____, JA____).  In fact, the 

Commission acknowledged record evidence indicating that radio is no more 

popular as a source of local news than weekly newspapers, see id. at ¶ 57 and 

n.187 (JA____, JA____), to which no cross-ownership restrictions apply at all. 

Despite its conclusion that radio is less influential with respect to diversity 

than television, the reinstated radio/television cross-ownership rule treats radio and 

television stations as equivalent in large markets.  The rule effectively allows an 

owner to exchange one television station for only one radio station.  In those 

markets in which twenty independent voices would remain post-merger, media 

combinations may include either two television stations and six radio stations, one 

television station and seven radio stations, or no television stations and eight radio 

stations.  Id. at n.259 (citing 47 C.F.R. § 73.3555(c)) (JA____).  Where ten such 

independent voices would remain, the rule allows purchase of no more than two 

television stations and four radio stations.  Id. 
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Local Television Ownership Rule.  The local television ownership rule, 

inter alia, prohibits in any market a combination of three television stations 

(“triopolies”) or a combination of two of the top four television stations in a 

market.  Id. ¶ 87.  As discussed in the NAB Brief, the Commission readopted this 

rule, which was remanded in 2002 by the D.C. Circuit as arbitrary and capricious.  

Sinclair Broad. Group, Inc. v. FCC, 284 F.3d 148, 162 (D.C. Cir. 2002). 

Triopolies.  In its 2003 Order, the Commission concluded that triopolies in 

large markets would not threaten localism, competition, or diversity. 2003 Order ¶ 

133.  In particular, the FCC concluded, based on extensive analysis, that under 

Section 202(h) it was required to revise its local television ownership rule to allow 

triopolies in the largest markets because the rule was “overly restrictive and not 

necessary to protect competition.”  Id. at ¶ 150.  The Commission explained that 

the rule inhibited competition by prohibiting “some consumer welfare enhancing 

combinations,” id. at ¶ 153, and “efficiency enhancing mergers in the largest 

markets,” id. at ¶ 140, combinations which would “likely result in the delivery of 

programming preferred by viewers,” id. at ¶ 150. 

On appeal, this Court did not question the Commission’s decision to allow 

triopolies.  Rather, the Court faulted the FCC for not recognizing that “it is 

possible that [a] triopoly could have a lower combined market share than any or all 

of the duopolies” in a market.  Prometheus, 373 F.3d at 418-19. 
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During the 2006 Quadrennial Review, commenters argued that the need for 

regulatory relief identified in the 2003 Order persisted in light of increasing 

competition in the media marketplace, both from broadcast and non-broadcast 

media.  See KVMD Comments at 6 (JA____-____); Hearst-Argyle Comments at 

38 (JA____-____).  Evidence was presented that no harms resulted from an 

existing triopoly that was in place as a result of a temporary waiver of the rule.  

NBC Reply Comments (JA____-____). 

Nevertheless, in its 2008 Order, the Commission reimposed the local 

television ownership rule that it had unequivocally declared was “overly 

restrictive” for not allowing triopolies, 2003 Order ¶ 150 (JA____), claiming that 

the rule was intended “primarily to foster competition among local television 

stations,” 2008 Order ¶¶ 102-03 (JA____). 

Top-Four Restriction.  In Prometheus, this Court upheld the Commission’s 

decision in the 2003 Order to prohibit combinations among the top four-rated 

television stations in a market.  373 F.3d at 416-18.  The Court determined that the 

Commission’s restriction was supported by “ample evidence in the record” that 

there was a “‘cushion’ of audience share percentage points between the fourth and 

fifth-ranked stations in most markets.”  Id. at 418. 

During the 2006 Quadrennial Review, however, commenters submitted 

evidence that the Commission’s fact-bound determination that the top-four 

restriction protected competition had been rendered obsolete by developments in 
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the media marketplace.  See Hearst-Argyle Comments at 3 (JA____); Sinclair 

Comments at 12 (JA____).  Commenters presented data showing that the 

“cushion” between the fourth- and fifth-ranked stations was actually smaller than 

the “cushion” between the second- and third-ranked stations, and between the 

third- and fourth-ranked stations.  Hearst-Argyle Comments at 39; NAB 

Comments at 104.  At the same time, several commenters drew attention to 

developments showing that broadcasters faced competition from non-broadcast 

media that could no longer be ignored and demonstrated that there was no evidence 

to support the claim that combinations among two of the top four stations would 

harm competition.  See, e.g., CBS Comments at 3-10; NAB Comments at 103-04 

(JA____-____); Sinclair Comments at 35 (JA____); Sinclair Reply Comments at 

3-5 (JA____-____); Hearst-Argyle Comments at 33-46 (JA____-____). 

In its 2008 Order, the Commission concluded that “the top four prohibition 

remains necessary to prevent deleterious levels of concentration.”  2008 Order ¶ 

102 (JA____).  Underpinning the FCC’s determination was its finding that “a 

significant ‘cushion’ of audience share percentage points continues to separate the 

top four stations from the fifth-ranked stations.”  Id.  The Commission reached this 

conclusion without citing any data or considering any of the numerous comments 

that demonstrated that the top-four restriction could no longer be empirically 

supported. 
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Dual Network Rule.  The 2003 Order also retained the Commission’s 

longstanding dual network rule, which effectively prohibits a merger among any of 

the ABC, CBS, Fox, or NBC broadcast networks.  2003 Order ¶ 621.4  Because the 

Commission has no authority to regulate networks directly, its dual network rule 

does so indirectly by prohibiting televisions stations from affiliating with a person 

or entity that owns two or more of these four networks.  Id. ¶ 139 (citing 47 C.F.R. 

§ 73.658(g)).  During the 2006 Quadrennial Review, CBS and Fox renewed their 

arguments that the rule could no longer be sustained, particularly in light of the 

vast array of video programming now available to consumers.  See CBS Reply 

Comments at 19-20 (incorporating Joint Network Comments and Joint Network 

Reply Comments) (JA____-____); Fox Comments at 18-25 (JA____-____). 

Nonetheless, the Commission refused to repeal or modify in any way the 

dual network rule, relying entirely on the reasoning in the 2003 Order to conclude 

that the rule “remains necessary in the public interest as a result of competition and 

localism.”  2008 Order ¶¶ 139-40 (JA____).  The Commission simply stated that 

neither Fox nor CBS “has provided evidence convincing us that a departure from 

our 200[3] decision to retain the rule in its current form is warranted.”  Id. at ¶ 141.  

The 2008 Order summarily dismissed Fox’s argument that antitrust law was 

sufficient to protect against competitive harms.  Id. at 141 n.451.  Similarly, the 

                                                
4 Retention of the rule was not challenged on appeal. 
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FCC brushed aside the concerns raised by CBS that the dual network rule no 

longer made sense in light of the explosion of video programming.  Id. 

STATEMENT OF RELATED CASES AND PROCEEDINGS 

CBS adopts the Statement of Related Cases and Proceedings from the NAB 

Brief. 

STANDARD OF REVIEW 

CBS adopts the Standard of Review from the NAB Brief and the Clear 

Channel Brief. 
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SUMMARY OF THE ARGUMENT 

The broadcast media ownership rules imposed in the Commission’s 2008 

Order fail to meet the heightened burden imposed under Section 202(h).  The 

Commission reimposed the very radio/television cross-ownership limits that it had 

determined in its 2003 Order were unnecessary and that it was required to repeal, 

reinstated a local television ownership rule that sets the very same arbitrary 

numerical limits rejected eight years ago by the D.C. Circuit, and refused to repeal 

or modify the dual network rule based on circular reasoning.  Each of these rules 

suffers from internal inconsistencies and fundamental logical flaws.  Furthermore, 

the Commission failed to consider the implications of the record evidence 

demonstrating a highly competitive, diverse market in which traditional broadcast 

media compete for fragmented audiences with one another and also with mature 

non-broadcast media.  In addition to its shortcomings under Section 202(h), the 

2008 Order is arbitrary and capricious and violates the First Amendment. 

First, the Commission reversed course and reimposed the same 

radio/television cross-ownership limits it had repealed in its 2003 Order, despite its 

prior conclusion that Section 202(h) mandated their repeal.  This change of course 

was unwarranted given that repeal of the limits was not questioned on appeal of the 

2003 Order and the record in the proceeding on review showed that the media 

market had grown even more competitive and diverse in the intervening years.  

The Commission mischaracterized and improperly departed from its prior 
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reasoning that there was no need for separate radio/television cross-ownership 

limits because the local ownership rules adequately protected its diversity and 

competition goals.  Further, the Commission simply reverted to the specific limits 

that existed before the 2003 Order without any reasoning whatsoever other than a 

stated desire to maintain the status quo, failing to explain why the status quo 

should be maintained in the face of market transformation.  The Commission’s 

reasoning suffers from numerous internal inconsistencies; most notably, the re-

adopted limits disfavor radio by arbitrarily treating radio and television stations as 

equivalent despite repeated FCC findings that radio is a less significant source of 

viewpoint diversity than television. 

Second, the local television ownership rule readopted in the 2008 Order sets 

arbitrary numerical limits that this Court previously found unsubstantiated and that 

still find no support in the record.  In Prometheus, this Court admonished the 

Commission for failing to recognize that a three-station combination could have a 

lesser competitive impact than certain two-station combinations.  As with its 

radio/television cross-ownership limits, the Commission reversed course without 

adequate explanation.  Notwithstanding this Court’s criticism, the FCC failed even 

to acknowledge the extensive analysis in its prior decision supporting the 

determination that it was required to allow combinations of three television 

stations in the largest, most diverse markets, and ignored comments arguing that 

the three-station prohibition was overly restrictive.  The Commission also ignored 
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extensive new record evidence undermining the rationale for prohibiting 

combinations among a market’s top-four stations.  Instead, the Commission simply 

readopted the local television ownership rule as it had existed prior to 2003, 

including the triopoly prohibition and the top-four restriction. 

Third, the Commission retained its dual network rule based on nothing more 

than conclusory statements that neither meaningfully responded to comments in 

opposition to the rule nor considered the implications of the sea change in the 

media marketplace that entirely undermined the Commission’s prior rationale.  

Having singled out the major broadcast networks by name for disparate treatment, 

it was arbitrary for the Commission to do no more than assert that these particular 

networks are somehow “unique.” 

Finally, in light of the radical transformation of the media market, none of 

these content-based speech restrictions can be sustained under the First 

Amendment.  The broadcast media ownership rules are subject to heightened 

scrutiny because they discriminate both between speakers in the communications 

marketplace—applying only to broadcasters and not to their non-broadcast 

competitors—and among speakers within particular media.  And the content-based 

preferences embodied in the rules, ostensibly to promote localism and diversity, 

simply have no place in the current vibrant, competitive market in which there is 

no shortage of media outlets. 
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In sum, the 2008 Order neither demonstrated that any of the Commission’s 

media ownership rules remain in the public interest nor provided any reasoned 

basis for the FCC’s decision, and the rules cannot stand.  The Commission failed to 

explain—and at times even to acknowledge—its departure from key aspects of its 

2003 Order that were not questioned on appeal.  The 2008 Order is rife with 

internal inconsistencies and, at bottom, does not account for the competitive 

developments the agency is charged to consider in its periodic review of media 

ownership rules and under ordinary principles of administrative law.  Given the 

Commission’s persistent inability to adopt reasoned media ownership rules and 

because the rules violate the First Amendment, this Court now must vacate the 

rules. 
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ARGUMENT 

In addition to the arguments made herein, CBS adopts in whole the 

arguments made in the NAB Brief, the Clear Channel Brief, and the brief of the 

Newspaper Association of America, et al. (“NAA Brief”), challenging the local 

television ownership rule, the local radio ownership rule, and the 

newspaper/broadcast cross-ownership rule. 

I. THE FCC’S REIMPOSITION OF THE ANTIQUATED 
RADIO/TELEVISION CROSS-OWNERSHIP LIMITS IS 
UNLAWFUL. 

Despite a robust record that the Commission itself recognized as establishing 

an increasingly vibrant and competitive media market, the FCC’s 2008 Order 

reimposed the very same radio/television cross-ownership rule that it concluded 

seven years ago was no longer in the public interest in light of market 

developments.  The Commission failed to adequately explain how a rule that it 

determined to be obsolete in 2003 could now serve the public interest when 

competition in the media marketplace has, as the record below showed, vastly 

increased since then.  In addition, the rule is not based on any logical rationale, sets 

limits that are inconsistent with the Commission’s own findings, and disfavors 

radio without justification. 

The radio/television cross-ownership rule cannot withstand judicial review 

because the FCC failed—and, in fact, did not even attempt—to meet the 

heightened burden imposed by Section 202(h).  See Fox Television Stations, Inc. v. 
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FCC, 280 F.3d 1027, 1048 (D.C. Cir. 2002), modified on reh’g 293 F.3d 537 (D.C. 

Cir. 2002) (explaining that Section 202(h) “carries with it a presumption in favor 

of repealing or modifying the ownership rules”).  Even under existing circuit 

precedent, the Commission violated Section 202(h) by failing either to show that 

the radio/television cross-ownership rule “remain[s] useful in the public interest” 

or to “support its decision with a reasoned analysis.”  Prometheus, 373 F.3d at 395.  

In addition, the decision to revive the radio/television cross-ownership rule is 

arbitrary and capricious and violates the APA because the rule is utterly illogical in 

the face of increased competition and diversity, and sets arbitrary numerical limits 

that are inconsistent with other FCC findings in the 2008 Order. 

A. The Commission’s About-Face from its Well-Reasoned Repeal of 
the Radio/Television Cross-Ownership Limits Fails as a Matter of 
Logic and Cannot be Justified in Light of the Robust Record 
Evidence of an Even More Competitive and Diverse Market than 
in 2003. 

The agency’s proffered reasoning for changing course and reinstating 

radio/television cross-ownership limits makes no sense.  The FCC failed to offer 

any sufficient explanation for reinstating a rule that it had concluded in 2003 was 

unnecessary, particularly in light of the agency’s recognition that the record 

showed that the media market had grown even more competitive and diverse since 

then. 
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1. Reinstatement of the Radio/Television Cross-Ownership Limits 
Fails as a Matter of Logic. 

The Commission turned a blind eye in its 2008 Order to the reasoning 

supporting its prior decision to repeal the radio/television cross-ownership rule—a 

decision which was not questioned on appeal—and failed to provide any logical 

explanation for reimposing the rule.  The FCC’s passing reference to its departure 

from precedent entirely mischaracterizes its prior rationale and simply reverts to 

the previous rule without any explanation apart from a desire “to maintain the 

status quo.”  2008 Order ¶ 82.  This decision cannot withstand review under any 

reading of Section 202(h).  See Prometheus, 373 F.3d at 395 (requiring rules to be 

supported with “reasoned analysis”).  In addition, the agency’s action is arbitrary 

and capricious in violation of Section 706 of the APA; an agency reversing course 

“must show that there are good reasons for the new policy,” and “a reasoned 

explanation is needed for disregarding facts and circumstances that underlay or 

were engendered by the prior policy.”  FCC v. Fox Television Stations, Inc., 129 S. 

Ct. 1800, 1811 (2009); see also id. at 1824 (Kennedy, J., concurring) (“An agency 

cannot simply disregard contrary or inconvenient factual determinations that it 

made in the past.”). 

First, although the 2003 Order acknowledged the adoption of cross-media 

limits as an additional reason for eliminating the rule, the FCC’s basic rationale for 

elimination was that its separate local ownership rules “protect and promote 

competition in the local television and radio markets, and as a result, will also 
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protect and preserve viewpoint diversity.”  2003 Order ¶ 389; see also id. ¶ 371 

(“We find that our diversity and competition goals will be adequately protected by 

the local ownership rules we adopt herein.”).  Under this reasoning, it defies logic 

to claim that the previously repealed radio/television cross-ownership restriction is 

necessary now that the Commission has reverted to a more restrictive local 

television ownership rule and retained the same local radio ownership rule.  

Compare 2008 Order ¶¶ 87, 110 (JA____) with 2003 Order ¶¶ 134.  The 

Commission’s abandonment of the cross-media limits in no way undermines the 

sound reasoning in the 2003 Order that the radio/television cross-ownership rule is 

unnecessary in view of the existence of the separate rules directly addressing local 

television and radio station ownership.  CBS respectfully submits that the retention 

of those rules was unlawful, see supra Section II; NAB Brief; Clear Channel Brief; 

nonetheless, even without them it is clear that the Commission lacks any 

substantive reason for readopting the radio/television cross-ownership rule. 

Second, having arbitrarily determined that radio/television cross-ownership 

restrictions are necessary, the 2008 Order simply reverts to the prior rule without 

any justification other than “to maintain the status quo.”  2008 Order ¶ 84 

(JA____).  By simply “gloss[ing] over” its prior decision finding the rule 

unnecessary, the FCC “cross[ed] the line from the tolerably terse to the intolerably 

mute.”  PG&E Gas Transmission, Nw. Corp. v. FERC, 315 F.3d 383, 390 (D.C. 

Cir. 2003) (quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 
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(D.C.Cir.1970)).  The Commission did not offer a tenable explanation why the 

status quo should be maintained, let alone provide an adequate basis for departing 

from its well-reasoned precedent and reverting to a rule it had previously 

abandoned. 

Third, the radio/television cross-ownership rule suffers from infirmities 

similar to the cable/broadcast cross-ownership rule that the D.C. Circuit vacated 

eight years ago as “a hopeless cause.”  Fox Television Stations, Inc., 280 F.3d at 

1048.  The D.C. Circuit described the Commission’s reasons for justifying the 

cable/broadcast cross-ownership rule—to protect competition and diversity—as “at 

best flimsy.”  Id. at 1053.  In particular, the D.C. Circuit explained that the FCC’s 

diversity rationale for the cable/broadcast cross-ownership rule was “woefully 

inadequate” because the Commission had failed to account for significant changed 

facts, and was inconsistent with a previous Commission ruling “that common 

ownership of two broadcast stations in the same local market need not unduly 

compromise diversity.”  Id. at 1052. 

Here, too, the Commission failed to account for the revolution in the media 

marketplace in reinstating the radio/television broadcast cross-ownership rule.  Nor 

did the FCC explain its departure from the 2003 Order’s determination that the 

rule was unnecessary to preserve diversity.  Further, as in Fox, 280 F.3d at 1051-

52, the FCC has not cited any evidence that common ownership of radio and 

television stations harms diversity. 
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Moreover, after the Fox decision, a cable operator may, in any market—

including the smallest market in the country—operate a cable system, program the 

great majority of its own cable channels, and own a television station or the 

maximum number of radio stations permitted under the independent local radio 

ownership rule.  It would be absurd for the Commission’s vague and empirically 

unsupported diversity rationale to fail so “woefully,” id. at 1052, to justify the 

cable/broadcast cross-ownership rule, and yet provide sufficient support for 

reinstitution of the much more restrictive radio/broadcast cross-ownership rule. 

Fourth, the rule is arbitrary because even though it sets different cross-

ownership limits based on the number of independent voices in a market, it fails to 

meaningfully differentiate among markets.  An agency’s “failure to take account of 

circumstances that appear to warrant different treatment for different parties” 

constitutes arbitrary and capricious action.  Petroleum Commc’ns, Inc. v. FCC, 22 

F.3d 1164, 1172 (D.C. Cir. 1994) (citations omitted).  The radio/television cross-

ownership rule varies its restrictions based on whether there would be at least 

twenty, at least ten, or fewer than ten independent voices remaining in the market 

following a merger.  See 2008 Order ¶ 80 n. 259 (JA____).  The FCC itself 

acknowledged, however, that the vast majority of markets have more than twenty 

independent voices.  See, e.g., id. at ¶ 56 (noting that even those markets ranked 

50-210 include an average of 31.2 independently owned television stations, radio 

stations, and major newspapers) (JA____); see also Hearst-Argyle Comments at 48 
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(citing an average of 39 independent voices per DMA as a “conservative” voice 

count for all 210 DMAs) (JA____); Compendium of Reply Research Studies of 

Consumers Union, Consumer Federation of America, and Free Press, MB Docket 

No. 06-121, at 65-66 (Jan. 16, 2007) (acknowledging an average of 14 independent 

voices in each market attributable to radio alone) (JA____).  Because the vast 

majority of markets have more than twenty independent voices, the lines drawn by 

the Commission do not actually make any pertinent distinctions. 

2. Reinstatement of The Rule Cannot Be Squared With the Record 
Evidence Establishing that the Media Market Has Grown Even 
More Competitive and Diverse Since 2003. 

In 2003, the Commission determined that the radio/television cross-

ownership limits were unnecessary to protect competition, diversity, or localism.  

2003 Order ¶ 371.  Although the record before the Commission in 2008 showed 

that in the years since the FCC repealed the limits the media market has undergone 

a steady increase in competition and diversity, the FCC reinstated the 

radio/television cross-ownership limits originally adopted in 1999.  2008 Order ¶ 

82 (JA____).  This decision is all the more puzzling since the Commission 

acknowledged this increased competition and diversity in the media market 

elsewhere in the 2008 Order.  The Commission’s “confusing and inconsistent 

analysis” cannot be sustained because it “fall[s] below the standard of reasoned 

decisionmaking.”  General Chem. Corp. v. United States, 817 F.2d 844, 855 (D.C. 
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Cir. 1987); see Prometheus, 373 F.3d at 411 (concluding that the court could “not 

affirm the seemingly inconsistent manner in which the line was drawn”). 

Notably, the record before the Commission showed the tremendous growth 

in the variety of new media alternatives, including advancements in digital 

technologies that have proliferated in the marketplace.  In comments filed in the 

2006 Quadrennial Review proceeding, CBS described the “breathtaking” and 

“accelerating” changes in the media marketplace since the FCC last reviewed its 

broadcast ownership rules.  See CBS Comments at 1 (JA____-____).  CBS noted, 

for example, that the number of adult Americans using the Internet rose to more 

than twice the level of usage that existed five years earlier; that the web pages 

indexed by Google expanded 537% since 2004; that the “powerful 

communications phenomenon of the Internet ‘blog’ ha[d] also arisen since the 

Commission last considered ownership issues”; that the number of satellite 

delivered national programming networks increased 37% from just the prior year, 

while the number of regional networks grew by 46.9%; that the advent of video-

on-demand and DVR services increased consumers’ ability to consume news and 

information; that cable news services increased viewership approximately 10% 

from 2003 to 2005; that satellite radio services expanded by a staggering 1351% in 

the previous three years; and that an increasing number of people listen to Internet 

radio, iPods and MP3 players.  Id. at 8-10 (JA____-____).  Other commenters 

provided similar data on how the media marketplace has become far more diverse 
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and fragmented since 2003.  See, e.g., NAA Comments at 23-41 (JA____-____); 

NAB Comments at 5-22 (JA____-____); Clear Channel Comments at 7-17 

(JA____).  Thus, properly viewed, the record showed that diversity had continued 

to increase at a rapid pace since 2003. 

The 2003 Order recognized the emergence of the Internet as a significant 

technological development “affect[ing] every aspect of media,” see 2003 Order ¶¶ 

117-19, and the record in the 2006 Quadrennial Review evidenced the ever-

increasing impact of the Internet on traditional media and its growing importance 

as an outlet for news and information.  The FCC explained that, because of the 

Internet, “traditional media sources no longer enjoy the same degree of control 

over the gathering and delivery of news and information” and that “developments 

since the Commission last reviewed its rules show that the diminishment of 

mainstream media power over information flow is real.”  2008 Order ¶ 36 & n.121 

(JA____, JA____); see also id. at ¶ 36 (“Internet use . . . is changing how 

traditional news media operate, not merely by fracturing their traditional 

advertising-based business models but also by altering how newspapers and 

broadcasters gather information, respond to their audiences, and compete for 

consumer attention.”) (JA____).   

Not only has the media market become more diverse since 2003, but it also 

has become increasingly competitive, and, as the Commission recognized, “the 

marketplace is fragmenting and the revenue needed to maintain traditional media 
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operations appears to be declining.”  Id. ¶ 8 & n.28 (JA____, JA____).  With 

respect to the impact of the changes in the media environment on competition, the 

agency observed: 

Five years ago, the Commission recognized that digital technologies were 
beginning to translate into more options for consumers.  Since that time, it 
has become clear that additional consumer choices also bring audience 
fragmentation.  That development, in turn, has consequences for the business 
models that support the operation of traditional media companies – 
including, but not limited to, those entities’ gathering and disseminating of 
news and information to their local communities. 
 

Id. at ¶ 7 (citations omitted) (JA____).   

The Commission more specifically described how the expansion of 

competitors in the video programming distribution market has resulted in declines 

in audience share and, consequently, advertising revenues of television 

broadcasters.  The FCC noted that “[a]s cable subscribership continues to grow, 

and as the total number of non-broadcast networks continues to increase, broadcast 

television stations’ audience share continues to fall.”  Id. at ¶ 7 n.22 (citing Annual 

Assessment of the Status of Competition in the Market for the Delivery of Video 

Programming, Twelfth Annual Report, 21 F.C.C.R. 2503 (2006) (“Twelfth Annual 

Report”), et al.) (JA____).  Similarly, the Commission explained that “[t]he 

introduction and increasing adoption of competing MVPD technologies has 

resulted in the decline in market share of cable operators in recent years.”  Id. 

(JA____). 
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The Commission recognized that the emergence of new modes of media, 

including the Internet, has accelerated the competitive transformation of the media 

marketplace that had already begun in 2003, explaining that “[t]oday, media 

companies both old and new are working to identify the best use of technology in 

order to maintain their competitive positions.”  Id. at ¶ 6 (JA____).  Indeed, as the 

agency stated, “[t]he . . . dawning of the Internet as a major distribution channel for 

content has accelerated this audience fragmentation,” and “[a]s new digital 

technologies are being introduced, audiences continue to splinter, and advertising 

dollars continue to shift with the changing structure of the marketplace.”  Id. at ¶ 

24 (JA____); see also id. at ¶ 24 n.83 (“Not only are these new online sources 

providing information to the public, they are also competing with traditional media 

for audiences and advertising revenue.”) (JA____). 

The Commission reimposed the radio/television cross-ownership limits 

notwithstanding this continued growth in diversity and competition evidenced in 

the record. 

B. The Radio/Television Cross-Ownership Limits Are Inconsistent 
With the FCC’s Findings and Arbitrarily Disfavor Radio. 

Despite the 2008 Order’s acknowledgement that circumstances require 

differential treatment of radio and television, the radio/television cross-ownership 

limits arbitrarily disfavor radio in large markets by treating radio and television in 

certain respects as though they were equivalent.  Such treatment is flatly 

inconsistent with the findings in the 2008 Order itself.  As a result, the 
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radio/television cross-ownership rule cannot withstand scrutiny under Section 

202(h) or review under the arbitrary and capricious standard of the APA. 

The cross-ownership rule adds another layer of restrictions to the local 

ownership rules that the Commission intends “to provide protection for diversity 

goals in local markets and thereby serve the public interest.”  2008 Order ¶ 82 

(JA____).  Yet the FCC repeatedly distinguished radio stations from television 

stations as having a lesser impact on diversity.  Id. at ¶¶ 57, 73, 80 n.259, 84 n.279 

(JA____, JA____, JA____, JA____).  Further, the rule disadvantages radio stations 

in larger markets by treating television and radio stations as though they have the 

same weight, allowing both one-for-one substitution of television stations for radio 

stations, and combinations that include the maximum number of television stations 

allowed under the local television ownership rule, but none involving the 

maximum number of radio stations allowed under the local radio ownership rule.  

See supra p.7. 

In short, there are striking inconsistencies between the Commission’s 

determination that radio plays a different and lesser role—“a distant third,” id. at ¶ 

84 n.279 (JA____)—and its regulatory treatment of television and radio stations in 

large markets.   These inconsistencies mirror those which this Court made clear 

could not stand when the ownership rules were last challenged.  Prometheus, 373 

F.3d at 405 (finding that “decision to count the Internet as a source of viewpoint 

diversity, while discounting cable, was not rational”).  By treating television and 

Case: 08-3078     Document: 003110147103     Page: 35      Date Filed: 05/17/2010



29 

radio stations equivalently, the Commission has failed “to take account of 

circumstances that appear to warrant different treatment for different parties.”  

Petroleum Comm’cns, Inc., 22 F.3d at 1172 (citations omitted).  Moreover, in view 

of the FCC’s own findings, there can be no “rational connection between the facts 

found and the choice made” when it treats radio as though it were as significant as 

television for diversity purposes.  Prometheus, 373 F.3d at 390 (quoting Motor 

Vehicle Mfrs. Ass’n, 463 U.S. at 43). 

* * * 

For these reasons, reinstatement of the radio/television cross-ownership 

limits that the FCC concluded were unnecessary in 2003 cannot be sustained.  The 

Commission’s illogical explanation in the face of an acknowledged record showing 

a more competitive and diverse market falls far short of the reasoned 

decisionmaking required under the APA and any reading of the deregulatory 

mandate of Section 202(h). 

II. THE LOCAL TELEVISION OWNERSHIP RULE UNLAWFULLY 
SETS ARBITRARY NUMERICAL LIMITS. 

The Commission’s local television ownership rule violates Section 202(h) of 

the 1996 Act and is arbitrary and capricious under Section 706 of the APA for the 

reasons set out in the NAB Brief and, further, because the agency failed to justify 

its numerical limits prohibiting ownership of three television stations in the largest 

markets and ownership of more than one top four-ranked television station in any 

market.  The 2008 Order did not even address the argument that triopolies should 
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be allowed, much less explain why they should be prohibited in all markets.  The 

FCC also failed to show that the top-four restriction remains useful in the public 

interest or to provide a reasoned analysis supporting the restriction in light of the 

record evidence.  For the same reasons, the local television ownership rule is 

arbitrary and capricious in violation of the APA. 

In Prometheus, this Court found that the numerical limits the Commission 

had set in the local television ownership rule were inconsistent with the record 

evidence and patently unreasonable.  373 F.3d at 420 (citing Sinclair, 284 F.3d at  

162).  Here, as explained below, the Commission’s line-drawing is even more 

undisciplined than before, setting numerical limits that appear to have been 

plucked out of nowhere—or at best from the previous decade—with no more than 

conclusory statements as justification.  Id. (“The deference with which we review 

the Commission’s line-drawing decisions extends only so far as the line-drawing is 

consistent with the evidence or is not ‘patently unreasonable.’”) (citing Sinclair, 

284 F.3d at 162). 

A. The Commission Arbitrarily Failed Even to Consider Whether 
Triopolies Should be Allowed in Large Markets, Despite 
Concluding in 2003 that such Combinations Advance the Public 
Interest. 

The Commission’s failure to consider whether to allow common ownership 

of three same-market stations in large markets violates Section 202(h) and is 

arbitrary and capricious under the APA.  Based on its extensive analysis, the 

Commission concluded in its 2003 Order that Section 202(h) required its local 
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television ownership rule to be revised to allow triopolies in the largest markets 

because the rule was “overly restrictive and not necessary to protect competition.”  

2003 Order ¶ 153.  In reversing course in its 2008 Order, the Commission did not 

even address this Court’s specific criticism in Prometheus that the FCC had erred 

in not recognizing that “it is possible that [a] triopoly could have a lower combined 

market share than any or all of the duopolies” in a market.  373 F.3d at 418-19.  

Further, the FCC failed entirely to address the extensive data that underlay its prior 

decision, ignored commenters’ arguments that such combinations would serve the 

public interest, and disregarded ample evidence in the record supporting allowance 

of triopolies in the largest markets. 

An agency reversing course “must show that there are good reasons for the 

new policy” and “a reasoned explanation is needed for disregarding facts and 

circumstances that underlay . . . the prior policy.”  Fox, 129 S. Ct. at 1811.  Here, 

the Commission provided no more than an ipse dixit explanation for its 

acknowledged reversal of its prior conclusion that “the current local television 

ownership rule was not necessary to protect competition ‘given the competitive 

impact of other video programming outlets’ on local broadcasters.”  2008 Order ¶ 

101 (JA____).  The Commission simply declared its decision to “now reverse that 

determination because we find that eliminating the rule could harm competition 

among broadcast television stations in local markets.”  Id. (JA____). 
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In support of its backpedaling, the Commission cited only conclusory 

comments that advocated this approach rather than any new evidence, providing no 

data to support reversal or even an explanation as to why the agency’s prior 

approach was flawed.  This deficient exposition of the Commission’s position is 

particularly troubling given the extensive analysis in the 2003 Order which showed 

that competition actually would be enhanced by allowing triopolies.  See 2003 

Order ¶¶ 140-55.  As with its radio/television cross-ownership limits, the FCC 

inappropriately “gloss[ed] over” the extensive analysis that supported its prior 

decision.  PG&E, 315 F.3d at 390 (quoting Greater Boston, 444 F.2d at 852). 

In addition to flying in the face of market realities, the Commission’s 

prohibition of triopolies is arbitrary and capricious because the local television 

ownership rule irrationally fails to distinguish between small and large markets, 

limiting combinations of television stations to only two regardless of the size of the 

market.  There is no question that an “agency must provide adequate explanation 

before it treats similarly situated parties differently . . .  But the converse is also 

true.  An agency must justify its failure to take account of circumstances that 

appear to warrant different treatment for different parties.”  Petroleum Commc’ns, 

Inc., 22 F.3d at 1172 (citations omitted). 

Under the FCC’s approach to other media combinations, the size and 

diversity of the market clearly are relevant characteristics that require differential 

treatment of stations.  See, e.g., 2008 Order ¶¶ 53, 63 (modifying its waiver criteria 
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for newspaper/broadcast combinations to presumptively allow combinations in the 

largest, most diverse markets and presumptively prohibit such combinations in all 

other markets) (JA____).  In its readoption of the local television ownership rule, 

however, the Commission failed to even consider that the number of stations that 

can be owned in a market should depend on these same factors.  Instead, the rule 

allows the ownership of two stations in a market with as few as eight voices, as 

long as the two stations are not in the top four.  In the largest, most diverse markets 

the very same limit applies, despite there being many more independent voices.  

By failing even to consider relevant characteristics such as market size and 

diversity in setting the number of stations that can be owned, the Commission 

again ran afoul of the requirements of Section 202(h) and the APA. 

The prohibition on triopolies also evidences an inconsistent and illogical 

approach to competition.  By considering only the competition broadcasters face 

from other broadcasters, the Commission fails to recognize the competitive impact 

of a myriad of other video programming providers, including the Internet and 

cable.  Indeed, the record is replete with examples of broadcasters losing market 

share and revenue due to the ever-increasing competitive impact of non-broadcast 

video programming providers.   See, e.g., Fox Comments at 20-21 (JA____). 

The Commission’s own video competition reports issued prior to the 2008 

Order clearly show that the competitive impact of other video programming outlets 

on local broadcasters has increased significantly since the 2003 Order was issued.  
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Broadcast television’s audience share has declined markedly since the 1990s.  

During the 1993-1994 television season, for example, broadcast television stations 

collectively attained a 74 share of primetime viewing.  See Annual Assessment of 

the Status of Competition in the Market for Delivery of Video Programming, Tenth 

Annual Report, 19 F.C.C.R. 1606, 1669 (¶ 94) (2004) (“Tenth Annual Report”).  

By the 2002-2003 television season, that share had dropped to 49.  Id.  The 

downward trend has continued unabated:  broadcast television accounted for an 

average 48 share of prime time viewing among all television households for the 

2003-04 television season, a 47 share in the 2004-2005 season, and only a 45 share 

in the 2005-2006 season.  Twelfth Annual Report ¶ 93; Annual Assessment of the 

Status of Competition in the Market for the Delivery of Video Programming, 

Thirteenth Annual Report, 24 F.C.C.R. 542, 593 (¶ 105) (2007) (“Thirteenth 

Annual Report”) (JA____- ____).  In contrast, those same periods saw a 

corresponding increase in non-broadcast channels’ audience share, from an 

average 26 share of prime time viewing among all television households in the 

1993-1994 television season, to a 52 share in the 2003-2004 season, a 53 share in 

the 2004-2005 season, and a 55 share in the 2005-2006 season.  Tenth Annual 

Report at ¶ 94; Twelfth Annual Report at ¶ 93; Thirteenth Annual Report at ¶ 105. 

Not surprisingly, at the same time, advertising revenue has declined for 

broadcasters and increased for non-broadcast programming providers.  In the span 

of one year alone, total television broadcast advertising revenues declined 2.4% 
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from $47.2 billion in 2004 to $46.1 billion in 2005.  Thirteenth Annual Report at ¶ 

106.  Non-broadcast programming networks, meanwhile, experienced an 11.4% 

increase in advertising revenue in 2005.  Id.  The Commission’s readoption of an 

absolute prohibition on triopolies cannot be squared with this evidence of a highly 

competitive media marketplace in which broadcasters are losing market share to 

non-broadcast media, which remain virtually unrestrained with regard to forming 

combinations.  In doing so, the FCC cited, ironically, a desire to “foster 

competition among local television stations.”   2008 Order ¶ 100 (JA____). 

Not only is this narrow approach to competition illogical, it is flatly 

inconsistent with the approach taken by the Commission elsewhere.  For example, 

when considering the relevant product market for the merger of Sirius and XM 

Satellite Radio, the Commission declined to narrowly limit that market exclusively 

to satellite radio.  See Application for Consent to the Transfer of Control of the 

Licenses XM Satellite Radio Holdings, Inc. to Sirius Satellite Radio Inc., 

Memorandum Opinion and Order and Report and Order, 23 F.C.C.R. 12348, 

12372 (¶ 47) (rel. Aug. 5, 2008); see also Press Release, Department of Justice, 

Statement of the Department of Justice Antitrust Division on its Decision to Close 

its Investigation of XM Satellite Radio Holdings Inc.’s Merger with Sirius Satellite 

Radio Inc. (Mar. 24, 2008), available at 

http://www.justice.gov/opa/pr/2008/March/08_at_226.html (affirming that Sirius 

and XM’s competitive market is not limited to satellite radio and includes AM/FM 
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radio, HD Radio, MP3 players, and audio offerings delivered through wireless 

telephones.).  Moreover, the D.C. Circuit vacated the horizontal cable ownership 

cap after the Commission failed to take a broader approach to the video 

programming market and account for the competitive impact of Direct 

Broadcasting Satellite (“DBS”) on cable.  Comcast Corp. v. FCC, 579 F.3d 1, 8, 10 

(D.C. Cir. 2009); see Time Warner Entm’t Co. v. FCC, 240 F.3d 1126, 1144 (D.C. 

Cir. 2001) (“Time Warner II”). 

In this case, the FCC was presented with an extensive record supporting its 

prior conclusion that regulatory relief permitting three-station combinations in the 

largest markets would advance the public interest by promoting competition and 

would pose no threat to the agency’s other objectives.  Yet the Commission 

arbitrarily failed to “consider[] the relevant information brought to its attention.”  

Bethlehem Steel Corp. v. EPA, 651 F.2d 861, 867 (3d Cir. 1981).   

Moreover, echoing the Commission’s determination in its 2003 Order, 

commenters noted the need for regulatory relief given the highly competitive 

media marketplace in which broadcast television stations face “fierce competition” 

from non-broadcast media outlets.  KVMD Comments at 6  (citing Comments of 

National Association of Broadcasters, MB Docket No. 02-277, at 17-18 (Jan. 2, 

2003) (traditional broadcasters “are swimming ‘in a sea of competition,’ as ‘DBS 

and the expansion in cable availability and channel capacity have created an 

increasingly competitive environment for television broadcasting.’”)) (JA____-
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____).  Indeed, record evidence showed that, as of 2006, more than 94 million 

television households received video programming from cable, satellite, or another 

multi-channel video programming distributor (“MVPD”), and nearly 43 million 

households had access to high-speed DSL or cable-modem services.  Hearst-

Argyle Comments (JA____).  The record also shows that consumers were 

increasingly substituting cable, cell phones, PDAs, and, in particular, the Internet, 

for broadcast television to access video content.  Id. at 13 (JA____).   

As a result, in 2006 websites with video content such as YouTube received 

nearly 20 million visitors each month.  Id. at 8 (JA____).  This “seismic shift” in 

video competition and non-broadcast media substitution had profound implications 

for broadcast television—resulting in a precipitous drop in the viewing share of 

broadcast television during prime time hours from 90% in 1979-1980, to just 50% 

in 2005-2006.  Id. at 6 (JA____). 

In addition, the Commission ignored record evidence demonstrating that the 

presence of triopolies in large, diverse markets does not harm the Commission’s 

policy objectives.  Despite the presence of a triopoly in the Los Angeles market 

since 2002,5 that market has remained one of the least concentrated of all media 

markets in the country.  NBC Reply Comments at 4 (JA____).  In 2006, the 

median Los Angeles household not only had access to 137 broadcast and cable 

                                                
5 NBC Telemundo’s three-station group includes a duopoly (two commonly owned 
stations) with a third station owned pursuant to a temporary waiver.  NBC Reply 
Comments at 4 (JA____). 
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channels—an increase of more than 70% since 2002—but 66% of Los Angeles 

adults also had access to the Internet.  Id. at 4-5 (JA____).  Significantly, the Los 

Angeles market illustrates the very point this Court made in Prometheus with 

regard to triopolies—that “it is possible that [a] triopoly could have a lower 

combined market share” than other combinations in a market, 373 F.3d at 418-19.  

Record evidence was presented showing that several Los Angeles local 

radio/television combinations were larger than NBC’s three-station group in terms 

of the number of media outlets owned, and that one local television duopoly 

derived more local ad revenues in 2005 that NBC’s triopoly.  Id. at 6 (JA____).  

Even though this Court specifically directed the Commission to re-think its 

rationale and substantial evidence was presented in support, the Commission failed 

to even consider allowing triopolies in the largest markets. 

The FCC also ignored record evidence suggesting that triopolies may 

advance the public interest by creating efficiencies—of the very type the 

Commission recognized in its 2003 Order—that in turn may allow stations to 

produce more local news.  The record showed that common ownership eliminates 

redundant expenses and increases opportunities for cross-promotion and related 

programming, which can result in consumer welfare enhancing efficiencies.  

KVMD Comments at 7 (JA____).  These efficiencies not only allow commonly 

owned television stations to compete more effectively with non-broadcast content 

providers, but also result in expanded local news coverage and the provision of 
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additional programming that is responsive to the needs and interests of local 

viewers.  Id. (JA____).  As NBC noted, “in a market like Los Angeles that 

encompasses more than 40,000 square miles and 90 cities, only larger stations can 

afford the resources necessary to undertake the logistics, personnel, equipment and 

costs involved in serious news operations.”  NBC Reply Comments at 8 (JA____).  

Thus, the FCC neither “examined the relevant data” nor “articulated a satisfactory 

explanation for its action.”  Prometheus, 373 F.3d at 390 (citing Motor Vehicle 

Mfrs. Ass’n, 463 U.S. at 43). 

B. The Prohibition of Mergers Between Top Four-Ranked Television 
Stations Cannot Be Justified Based on the Record Evidence 
Submitted Since this Court’s Remand. 

Despite voluminous record evidence that the Commission’s top-four 

requirement no longer makes sense or serves the public interest, the Commission 

failed to eliminate the requirement.  Even if there may have been some basis for 

the Commission to have retained the top-four restriction previously, Prometheus, 

373 F.3d at 418, the restriction was not sustainable on the record before the 

Commission when the 2008 Order was issued.  An agency is not entitled to refuse 

to “consider[] the relevant information brought to its attention.”  Bethlehem Steel 

Corp., 651 F.2d at 867.  Here, by ignoring the record before it and retaining the 

top-four restriction, the Commission failed to show that the restriction remains 

“necessary” or even “useful” in the public interest and also acted arbitrarily and 

capriciously in violation of the APA. 
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During the 2006 Quadrennial Review, several commenters presented new 

data to the FCC showing that developments in the media marketplace have 

rendered the top-four restriction entirely anachronistic. See, e.g., Hearst-Argyle 

Comments at 3 (JA____); Sinclair Comments at 12 (JA____).  In particular, the 

record showed that the FCC’s “cushion” rationale cannot be supported, and there is 

no support in the record for the Commission’s view that the restriction is necessary 

to protect competition.  Based on the record before it, the Commission could not 

show a “rational connection between the facts found and the choice made” to retain 

the top-four restriction.  Prometheus, 373 F.3d at 390 (quoting Motor Vehicle Mfrs. 

Ass’n, 463 U.S. at 43). 

First, the Commission rationalized its focus on the top four stations by 

asserting that “a significant ‘cushion of audience share percentage points continues 

to separate the top four stations from the fifth-ranked stations.”  2008 Order ¶ 102 

(JA____).  Thus, the FCC found, stations ranked below the “cushion” could merge 

with any other stations without harming consumer welfare.  Id.  Whereas a court 

“must uphold an agency’s line-drawing decision when it is supported by the 

evidence in the record,”  Prometheus, 373 F.3d at 417, “its decisions may not be 

‘patently unreasonable’ or run counter to the evidence before the agency,”  id. at 

390 (quoting Sinclair, 284 F.3d at 162). 

In its 2003 Order, the Commission supported its top-four restriction on an 

empirical basis by citing evidence of a “cushion” between the audience shares of 
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the fourth and fifth ranked stations in most markets.  Id. (citing 2003 Order ¶ 195).  

In 2006, however, commenters presented new data demonstrating that “[w]hatever 

may have been the empirical basis of [the ‘cushion’] in 2003, current audience 

share data (July 2005-May 2006) from all 210 DMAs no longer support it.”  

Hearst-Argyle Comments at 39 (JA____).  This data showed that, in 2006, the 

cushion between the fourth- and fifth-ranked stations in the Top 100 television 

markets was in fact smaller than the cushion between both the second- and third- 

ranked stations, and the third- and fourth-ranked stations.  Id. (JA____); see also 

NAB Comments at 104 (JA____).  Moreover, the Commission was presented with 

evidence that, in mid-sized and smaller markets, the audience share disparity is 

greatest between the first- or second-ranked stations and all other stations.  NAB 

Comments at 103-04 (listing DMAs in markets ranked 51-175 in which one or two 

stations are clear audience share leaders) (JA____-____).  Record evidence showed 

that this disparity is so great in some cases that even if the third- and fourth-ranked 

stations were allowed to merge, the merged stations’ combined viewing shares 

would still be less than or equal to the audience share of the top-ranked station in 

the market.  Id.  The Commission simply ignored the new evidence brought to its 

attention, see Bethlehem Steel Corp., 651 F.2d at 867, and readopted the top-four 

restriction, stating generally that a cushion existed as it previously found, without 

citing any evidence in support, see 2008 Order ¶ 195. 
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Second, the Commission’s view that the top-four restriction is necessary to 

protect competition finds no support in the record.  No evidence was presented to 

support the claim that mergers or joint operations of two top-four stations harm 

competition.  Sinclair Comments at 35; see also Sinclair Reply Comments at 3-5 

(JA____).  Rather, a plethora of evidence was submitted demonstrating that the 

television broadcast market is highly competitive—both among broadcasters and 

with non-broadcast media—and the top-four restriction no longer serves its 

purpose.  Moreover, the Commission failed to explain why antitrust law—which is 

aimed at ensuring competition—does not provide adequate protection.  See Fox 

Comments at 19-20. 

As discussed above, the record is clear that the media landscape changed 

significantly even in the few short years since the Commission solicited comments 

pursuant to its 2002 Biennial Review.  For example, whereas in 2002 only 22.3 

million cable subscribers had access to one or more of the then-existing 23 local or 

regional cable news channels, in 2006 over 40.6 million cable subscribers had 

access to one or more of 42 cable news channels.  Sinclair Comments at 22-23 

(JA____-____).  Similarly, between 2000 and 2006, the number of American who 

were Internet users doubled from approximately 75 million to 150 million.  Fox 

Comments at 6 (JA____).  Moreover, the FCC’s approach to competition wholly 

disregards the ever-increasing availability of video programming on the Internet 

and from other sources.  See, e.g., Fox Comments at ii, 32 (JA____, JA____); see 
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also Hearst-Argyle Comments at 42 (proposing an alternative “audience share 

metric” to the FCC’s “voice count” or “top four” matrices and presenting a detailed 

analysis to demonstrate that, even in Top 10 DMAs, combinations of top-four 

stations would not greatly increase market concentration) (JA____).  Indeed,  

[i]ncreased penetration from cable and satellite providers 
and a growing number of cable and non-broadcast 
programming channels has led to a decline in the overall 
viewing share of broadcast television.  From 2002 to 
2005, broadcast television stations experienced a four 
percent decrease in audience share, whereas non-
broadcast viewing share increased by this same amount. 

Comments of Granite Broadcasting Corporation, MB Docket 06-121, at 3-4 (Oct. 

23, 2006) (JA____-____); see also Hearst-Argyle Comments at 6 (noting that the 

viewing share of broadcast television during prime time hours “has dropped 

precipitously from 90% in 1979-1980 to 50% in 2005-2006.”) (JA____). 

The FCC’s arbitrarily narrow approach to competition would prohibit the 

owner of a market’s third-ranked television station from acquiring the fourth-

ranked television station, regardless of the position of those stations relative to the 

top-two ranked stations in the market, yet it would allow the dominant local cable 

operator to acquire the top-rated local television station.  See NAB Comments at 

102 (JA____); see also Sinclair Comments at 33-34 (citing examples from the 

Columbus, Ohio market in which “multimedia powerhouses” are permitted to 

acquire a top-four ranked station while Sinclair cannot) (JA____).  Thus, even if 

there may have been some basis in the record for the Commission to limit its 
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definition of “competition” to broadcasters-only in the 2003 Order, the record in 

the 2006 Quadrennial Review was replete with evidence demonstrating the robust 

competition faced by television broadcasters from video programming providers 

and cannot support retention of the top-four restriction based on a broadcaster-only 

definition of “competition.” 

The Commission also completely ignored record evidence showing a decline 

in broadcasters’ advertising revenue alongside a corresponding increase for non-

broadcast media, a dynamic that must be considered relevant to any reasonable 

understanding of the competition faced by broadcasters.  An agency is required to 

make its decision “based on a consideration of the relevant factors.”  Natural Res. 

Def. Council, Inc. v. EPA, 790 F.2d 289, 297 (3d Cir. 1986) (quoting Bowman 

Transp., Inc. v. Arkansas-Best Freight Sys., Inc., 419 U.S. 281, 285 (1974)).  As 

documented in the record, the compound annual growth of local television station 

advertising revenue was only 2% from 1999 to 2004, compared to 10% for local 

cable systems.  NAB Comments at 30 (JA____); see also Comments of Gannett 

Co., Inc., MB Docket 06-121, at 40 (Oct. 23, 2006) (“Gannett Comments”) (noting 

that cable revenue from local advertising increased 536 percent between 1992 and 

2006) (JA____); Sinclair Comments at 27 (stating that local advertising on cable 

systems amounted to $4 billion and had grown more than 12% per year since 2002 

and estimating that in any given market a local cable operator generates at least as 
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much revenue from local advertising as a top four-ranked television station) 

(JA____). 

At the same time, the record showed not only that cable advertising revenue 

was up, but also that Internet companies were thriving.  In the first half of 2006, 

over $7.9 billion was spent in the United States on Internet advertising, an increase 

of over 37% compared to the first half of 2005.  Gannett Comments at 40 

(JA____).  There can be no serious question that in assessing the state of 

competition faced by television broadcasters, the Commission fell far short of its 

duty by failing to consider the relevant factors, Natural Res. Def. Council, Inc., 790 

F.2d at 297, and ignoring the relevant evidence presented, Bethlehem Steel Corp., 

651 F.2d at 302.  Thus, the top-four restriction cannot be sustained based on the 

Commission’s purported aim to protect competition. 

Finally, the Commission’s retention of the top-four requirement is arbitrary 

because it fails to look broadly at the video programming market and, therefore, is 

inconsistent with the approach the FCC has been ordered to take and that it has 

taken in other recent cases to determine the breadth of the relevant market.  As 

discussed above, see supra Section II.A, the D.C. Circuit mandated that 

competition be more broadly construed to account for competition from DBS in 

setting a cable horizontal ownership cap.  Comcast v. FCC, 579 F.3d 1, 8 (D.C. 

Cir. 2009).  And in allowing the Sirius/XM merger, the Commission declined to 

define Sirius/XM’s competitive product market as solely satellite radio.  See 
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Sirius/XM Merger Order ¶ 47.  The import of the Commission’s decision was to 

implicitly acknowledge that terrestrial radio, internet radio, and satellite radio are 

all part of the same market competing for radio listeners.  Likewise, it was 

arbitrary for the Commission to fail to recognize that television broadcasters 

compete with a plethora of video programming providers, not merely other 

television broadcasters. 

* * * 

Accordingly, readoption of the prohibition on triopolies and retention of the 

top-four restriction cannot satisfy the demands of Section 202(h) under any reading 

of its deregulatory mandate and is arbitrary and capricious in violation of the APA. 

III. THE DUAL NETWORK RULE IS UNLAWFUL. 

The FCC asserted, without any meaningful explanation, that retention of its 

dual network rule is “necessary in the public interest to promote competition and 

localism.”  2008 Order ¶ 141 (JA____).  Mere conclusory statements in support of 

the rule, however, cannot substitute for the required reasoned analysis.  Here, the 

Commission’s scant reasoning cannot satisfy the demands of Section 202(h), 

however construed, and retention of the rule also constitutes arbitrary and 

capricious action. 

A. The FCC’s Stated Basis for the Dual Network Rule Is Nothing 
More Than a Tautology. 

As the Commission acknowledged, CBS argued that “the variety of 

broadcast and cable networks available to viewers makes the [dual network] rule 
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no longer necessary in the public interest.”  2008 Order ¶ 141 n.451 (JA____).  In 

response, rather than account for the revolution in the media marketplace that has 

resulted in an explosion in video programming for consumers and its implications 

for the dual network rule, the Commission stated without further analysis that it 

“continue[s] to believe that the four largest broadcast networks serve a unique role 

in the electronic media and note[s] that no other networks, cable or broadcast, 

reach nearly as large an audience as they do.”  Id. (JA____).  The Commission’s 

conclusory rejoinder evidences its inability to show that the rule “remain[s] useful 

in the public interest” in light of marketplace changes and fails to provide a 

“reasoned analysis” as required.  Prometheus, 373 F.3d at 395; see also Motor 

Vehicle Mfrs. Ass’n, 463 U.S. at 57 (holding that agency action was arbitrary and 

capricious under the APA because the agency failed to provide the “requisite 

‘reasoned analysis’”). 

First, the Commission has failed to identify the characteristics that make the 

four named networks unique in any significant way or to explain why the 

networks’ supposed “uniqueness” should result in a regulatory disadvantage vis-à-

vis the plethora of cable networks and other programming suppliers with which 

they compete.  Accordingly, the Commission’s conclusory assertion falls far short 

of the required “reasoned analysis.”  Id. 

Second, the mere fact that the four targeted broadcast networks currently 

garner greater audience share than other broadcast and cable networks does not 
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adequately explain why these networks should be specifically singled out.  “An 

agency must provide an adequate explanation to justify treating similarly situated 

parties differently” and its action is arbitrary and capricious if it “fails to support 

this disparate treatment with a reasoned explanation and substantial evidence in the 

record.”  Burlington N. & Santa Fe Ry. Co. v. Surface Transp. Bd., 403 F.3d 771, 

777 (D.C. Cir. 2005).  In contrast to the dual network rule, which prohibits 

ownership of two of the four named broadcast networks, no rule limits the number 

of cable networks that a cable operator may own.  Similarly, there is no rule in 

place to prevent the nation’s largest cable provider from purchasing the nation’s 

largest broadcast network—indeed, the D.C. Circuit vacated the Commission’s 

cable/broadcast cross-ownership rule because it was “hopeless cause,” Fox, 280 

F.3d at 1048.  Yet under the dual network rule even the third and fourth ranked 

broadcast networks cannot combine, despite their much smaller size and audience 

reach compared to cable operators.  The Commission provided no explanation for 

this disparity in treatment between a network and cable operator, and there is none. 

Third, the Commission’s reasoning cannot be upheld because the agency 

failed to confront the significant, relevant market changes that have taken place, 

and consequently its decision could not have been “based on a consideration of the 

relevant factors.”  Natural Res. Def. Council, Inc., 790 F.2d at 297 (quoting 

Bowman Transp., Inc., 419 U.S. at 285).  It cannot seriously be disputed that the 

“variety of broadcast and cable networks from which viewers today can choose,” 
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CBS Reply Comments at 19 (JA____), is relevant to consideration of whether the 

dual network rule remains useful in the public interest.  Because the Commission 

did not consider the impact of these highly relevant market changes, the dual 

network rule cannot withstand scrutiny.  See, e.g., Comcast, 579 F.3d at 8 

(vacating national cable ownership cap where FCC failed to account for market 

changes, including growing competition among video providers and the “dramatic 

increase both in the number of cable networks and in the programming available to 

subscribers”); Fox, 280 F.3d at 1052 (vacating cable/broadcast cross-ownership 

rule where Commission failed to consider “the increase in the number of 

competing television stations”). 

Fourth, the Commission’s assertion that the rule is necessary to protect 

competition makes no sense in view of the FCC’s assessment of the media market 

in the 2008 Order as “dynamic” and one in which media companies are having to 

struggle to “maintain their competitive positions.”  2008 Order ¶ 6 (JA____); see 

supra Section I.A.2; infra Section III.B.  The Commission acted arbitrarily by not 

even attempting to reconcile its contrary statements regarding competition in the 

media market.  See Prometheus, 373 F.3d at 411 (explaining that the “failure to 

provide any explanation for [a] glaring inconsistency is without doubt arbitrary and 

capricious”); Air Line Pilots Ass’n v. FAA, 3 F.3d 449, 453-54 (D.C. Cir. 1993) 

(holding “fundamental inconsistencies” in agency’s rationale rendered its decision 

arbitrary and capricious); Gen. Chem. Corp., 817 F.2d at  857 (concluding that 
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agency’s “internally inconsistent and inadequately explained” analysis was 

arbitrary and capricious). 

B. The Record Evidence Showed that the Revolution in the Media 
Marketplace Undermines Any Justification for the Dual Network 
Rule. 

Not only did the Commission fail to provide the required reasoned 

explanation for readopting the dual network rule, but the robust record before the 

Commission evidenced radical changes in the media market that have undercut any 

rationale for retaining the dual network rule.  See Fox Comments at 17 (JA____).  

The Commission’s refusal to repeal or modify the dual network rule contravenes 

this substantial record evidence and thus is arbitrary and capricious for this 

additional reason.  See Natural Res. Def. Council, Inc., 790 F.2d at 302 

(concluding agency action was arbitrary and capricious where its claim was 

“blatantly contradicted by a wealth of evidence in the record”). 

The broadcast ownership rules were originally adopted eons ago in “media 

years,” and the dual network rule has become conspicuously outdated and ill-suited 

for today’s media marketplace.  See CBS Comments (JA____-____); CBS Reply 

Comments at 19-20 (JA____).  As the Supreme Court observed long before the 

recent media revolution, “the broadcast industry is dynamic in terms of 

technological change; solutions adequate a decade ago are not necessarily so now, 

and those acceptable today may well be outmoded 10 years hence.” CBS v. 
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Democratic Nat’l Comm., 412 U.S. 94, 102, (1973) (quoted in Comcast, 579 F.3d 

at 9). 

In particular, the dual network rule makes no sense today—and does not 

serve the public interest—given the variety of broadcast and cable networks from 

which viewers can now choose.  Despite acknowledging the vast changes in the 

media marketplace, the Commission failed even to consider how these changes 

have undermined its stated basis for the dual network rule.  See Natural Res. Def. 

Council, Inc., 790 F.2d at 297 (stating that an agency make its decision “based on a 

consideration of the relevant factors”) (citation omitted). 

As the Commission recognized in its 2003 Order, the media marketplace has 

been so transformed in such a short period of time that a single generation ago 

“only science fiction writers dreamed of satellite-delivered television, cable was 

little more than a means of delivering broadcast signals to remote locations and the 

seeds of the Internet were just being planted in the Department of Defense 

project.”  CBS Comments at 7 (quoting 2003 Order ¶ 3).  According to the FCC in 

2003, “the question confronting media companies today is not whether they will be 

able to dominate the distribution of news and information in any market, but 

whether they will be able to be heard at all among the cacophony of voices vying 

for the attention of Americans.”  2003 Order ¶ 367. 

CBS noted in its comments—nearly four years ago—that there has been a 

sea change in the media marketplace, including the staggering growth of the 
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Internet, video programming, and satellite radio services, all of which have 

continued to grow in influence.  CBS Comments at 8-11 (JA____-____).  The 

trends first analyzed in the 2003 Order have taken hold, with the Commission 

pointing out in its 2008 Order the now-common knowledge that “[t]he online 

medium in particular is well-recognized as another platform for the delivery of 

audio, video and written content.”  2008 Order ¶¶ 6-7 (JA____-____).  The FCC 

also explained that new technologies have translated into greater consumer choices 

creating audience fragmentation and challenging traditional media business 

models.  Id.  In this media environment, the Commission pointed out that media 

companies must work to “maintain their competitive positions.”  Id. at ¶ 6 

(JA____). 

In view of the vibrant media market in which, as the Commission has 

recognized, audiences are being fragmented and the position of traditional media is 

threatened, the FCC has failed to identify an existing problem that justifies the dual 

network rule.  “[A] ‘regulation perfectly reasonable and appropriate in the face of a 

given problem may be highly capricious if that problem does not exist.’”  Alltel 

Corp. v. FCC, 838 F.2d 551, 561 (D.C. Cir. 1988) (citation omitted); see also Nat’l 

Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 841 (D.C. Cir. 2006).  Here, the 

Commission not only has failed to identify a problem in need of a solution, but 

affirmatively pointed to key aspects of the competitive nature of the media market 

which undermine entirely any claim that there is such a problem. 
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IV. THE BROADCAST MEDIA OWNERSHIP RULES VIOLATE THE 
FIRST AMENDMENT. 

The Commission’s broadcast media ownership rules are subject to strict 

scrutiny under the First Amendment, which they cannot survive.  Further, the rules 

must be struck down regardless of the level of scrutiny applied. 

A. Market and Technological Developments Have Rendered the 
Scarcity Rationale Untenable. 

Neither the radio/television cross-ownership rule, the television local 

ownership rule, nor the dual network rule can be sustained under the First 

Amendment.  Whatever its historical validity, the “scarcity” rationale of Red Lion 

Broadcasting Co. v. FCC, 395 U.S. 367 (1969), relied on to justify a lower 

standard of protection under the First Amendment for broadcasters’ speech, has 

been eviscerated by market and technological developments.  The Supreme Court 

explicitly noted in League of Women Voters that the doctrine would expire when 

“technological developments have advanced so far that some revision of the 

system of broadcast regulation may be required.”  FCC v. League of Women 

Voters, 468 U.S. 364 (1984).  Nonetheless, this Court rejected the First 

Amendment challenge brought against the Commission’s cross-media limits in 

Prometheus, declining to revisit the scarcity rationale, 373 F.3d at 401-02. 

CBS respectfully submits that there was ample reason to apply a higher level 

of First Amendment scrutiny to the broadcast ownership restrictions in 2003, and 

there is even greater reason today for applying such scrutiny.  Since Prometheus 
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was decided, the media marketplace has undergone radical transformation, now 

offering a plethora of media choices including a mature online medium that has 

taken hold as a new platform for delivery of content, such that the scarcity 

rationale is no longer factually or theoretically viable.  See CBS Reply Comments 

at 19-20 (JA____-____); Joint Network Comments MB Docket No. 02-277, at 9-

10 (Jan. 2, 2003) (JA____-____); Joint Network Reply Comments, MB Docket 

No. 02-277, at  (Feb. 3, 2003) (JA____-____); Comments of Tribune Co., MB 

Docket No. 06-121, at 83-92 (Oct. 23, 2006) (JA____-____); see also supra 

Sections I.A.2 and II.III.B.  Further, even if the scarcity rationale made any sense 

in today’s marketplace, it logically could not be applied to the dual network rule 

because the rule does not prohibit ownership of more than one station in the same 

local market, and therefore does absolutely nothing to mitigate the effect of any 

scarcity that might be found to exist.  See Joint Network Comments, MB Docket 

No. 02-277, at 9-10, 47-48 (Jan. 2, 2003) (JA____-____). 

B. Strict Scrutiny Applies to the Speech Restrictions Imposed on 
Broadcasters. 

These rules both “discriminate among media” and “among different speakers 

within a single medium,” Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 659 

(1994) (“Turner I”), either of which demands the application of strict scrutiny.  

Each of these rules singles out broadcasters among the many speakers in the 

vibrant media market for differential treatment in comparison to non-broadcast 

competitors, none of which is subject to similar speech limitations.  The 
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radio/television cross-ownership rule singles out the broadcast medium and neither 

applies to widespread non-broadcast video programming, including cable and 

DBS, nor to the burgeoning satellite radio medium.  The local television ownership 

rule similarly singles out television broadcasters while ignoring entirely cable, 

DBS, and other video programming competitors.  Moreover, the top-four 

restriction, operating similarly to the dual network rule but on a market-by-market 

basis, singles out a particular subset of television broadcasters for differential 

treatment.  The dual network rule may be the most egregious in calling out four 

particular entities within the television broadcast medium by name to be saddled 

with a disparate regulatory burden.  2008 Order ¶ 139.   

Each of these rules is animated by the Commission’s stated desire to 

manipulate the content of broadcast programming.  As the Supreme Court has 

made clear, “the most exacting scrutiny” must be applied to such “regulations that 

suppress, disadvantage, or impose differential burdens upon speech because of its 

content.”  Turner I, 512 U.S. at 642.  The FCC has made clear its aim to shape 

content through the radio/television cross-ownership limits, which directly aim to 

“ensure a diversity of editorial content.”  2008 Order ¶ 84 (JA____).  The 

Commission intends that the local television ownership rule will lead to an 

increase in what it considers “more innovative programming” and “programming 

responsive to local needs and interests” by  Id. at ¶ 99 (emphasis added).  

Similarly, the dual network rule is designed to shape speech content by preserving 
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“affiliates’ influence on network programming,” which the Commission believes 

will result in the increased dissemination of local information. Id. at ¶¶ 139-140 

(JA____-____).  By attempting to control the particular allocation of the types of 

broadcast content, and indeed by concerning itself with editorial content and acting 

to increase the amount of local content, the Commission has engaged in content-

based regulation. 

There is no serious question that none of these content-based speech 

restrictions can survive the application of strict scrutiny because they are not 

“narrowly tailored to promote a compelling Government interest.”  United States v. 

Playboy Entm’t Group, Inc., 529 U.S. 803, 813 (2000).  The FCC did not attempt 

to make this showing with respect to any of the challenged rules, nor could it. 

C. The Commission’s Speech Restrictions Also Would Not Survive a 
Lower Level of Scrutiny. 

Neither could these rules survive any of the prongs of the test for 

intermediate scrutiny, which applies to all regulations that “interfer[e] with 

petitioners’ speech rights by restricting the number of viewers to whom they can 

speak.”  Time Warner II, 240 F.3d at 1129. 

First, none of these rules can withstand intermediate scrutiny because they 

do not advance the asserted government interests.  Turner Broad. Sys., Inc. v. FCC, 

520 U.S. 180, 189 (1997) (“Turner II”).  As discussed above, see supra Sections 

I.A.2 and III.B, the record before the Commission showed a highly competitive 

and diverse media market which would not be adversely affected by elimination of 
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any of these rules.  Thus, the radio/television cross-ownership rule does not 

advance the government’s interest in diversity, and neither the dual network rule 

nor the local television ownership rule advances the government’s interest in 

competition.  Rather, as discussed above, the record before the Commission 

demonstrated that these rules thwart the public interest in competition by impeding 

efficient combinations.  See supra pp.8, 38.  Neither does the dual network rule in 

any way advance the FCC’s interest in localism because it does not prohibit 

ownership of more than one station in the same local market.  See supra p.11.   

Second, given the transformation of the media marketplace showing a highly 

competitive, diverse media market in which broadcasters compete with one another 

as well as non-broadcast media, see supra Sections Section I.A.2 and III.III.B, 

there is no evidence that any of these rules address a “real, not merely conjectural 

harm.”  Time Warner II, 240 F.3d at 1130. 

Third, each of these rules violates the First Amendment by burdening 

substantially more speech than necessary to further the government’s asserted 

interests, Turner II, 520 U.S. at 189.  Because the radio/television cross-ownership 

rule addresses concerns that the Commission itself recognized are “adequately 

protected by the local ownership rules,” 2003 Order ¶ 371, the rule burdens speech 

unnecessarily.  Nothing in the 2008 Order suggests otherwise.  Neither is there any 

question that the local television cross-ownership rule burdens more speech than 

necessary.  Among other things, the Commission did not even consider less 
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restrictive measures—not even those that it had previously determined were in the 

public interest, such as allowing triopolies in the largest, most diverse markets.  

See supra Section II.A.  And because the top-four restriction is empirically 

unsound, see supra Section II.B, the speech burden it imposes is entirely 

unfounded.  The dual network rule takes a sledge hammer to protected speech to 

further the Commission’s aims rather than relying on the precision tools already 

available.  Because there are markets in which an affiliate of a network other than 

the four named networks is among the top four stations in the market,6 the local 

television ownership rule, whatever its infirmities, addresses the Commission’s 

purported localism concerns with a market-by-market approach in contrast to the 

dual network rule’s broad, indirect swipe at localism. 

Further, contrary to the Commission’s assertions, 2008 Order ¶ 141 n.451 

(JA____), both the dual network rule and the local television ownership rule 

burden far more speech than necessary because antitrust laws already address any 

concerns raised by the FCC related to competition and do so on a case-by-case 

basis addressing actual harm rather than sweeping broadly to squelch speech, see 

Fox Comments at 25 (JA____).  It is also clear that each of these rules sweeps too 

broadly in that the Commission did not even consider obvious alternatives which 

                                                
6 For example, based on February 2009 Nielsen data, Univision boasted the top-
ranked station in the Los Angeles market.  Press Release, Univision 
Communications, Inc., Univision has its best broadcast season ever, (May 21, 
2009), at http://corporate.univision.com/corp/en/pr/Miami_21052009-1.html (last 
visited May 17, 2010). 
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might advance its purported interests while burdening less speech.  For example, 

the FCC did not even mention why the local television ownership rule’s restriction 

on mergers of the top stations in a market could not be limited to the top two or 

three stations.  Neither did the Commission even consider limiting application of 

the dual network rule to the top two or three networks rather than the top four. 

Finally, in light of the vast record evidence demonstrating competition in the 

media market and for all the reasons discussed above, none of these rules can 

satisfy even rational basis review under the First Amendment because they restrict 

free speech rights and are not rationally related to any countervailing substantial 

government interest.  See Prometheus, 373 F.3d at 402 (citing NCCB, 436 U.S. at 

799-800). 

V. CONCLUSION 

For these reasons, the radio/television cross ownership-rule, the local 

television ownership rule, the dual network rule, the newspaper/broadcast cross-

ownership rule, and the local radio ownership rule should be vacated,7 or at a 

minimum reversed and remanded for further consideration by the Commission. 

                                                
7 Here, vacatur is appropriate because (1) the “seriousness of the [rules’] 
deficiencies” leaves no room for “doubt whether the agency chose correctly,” 
Allied-Signal, Inc. v. Nuclear Reg. Comm’n, 988 F.2d 146, 150 (D.C. Cir. 1993); 
(2) vacatur is not “likely to be unduly disruptive of the agency’s regulatory 
program,” because all of the entities subject to the broadcast media ownership rules 
“will remain subject to, and competition will be safeguarded by, the generally 
applicable antitrust laws,” Comcast, 579 F.3d at 9; and (3) the Commission has 
made clear that it cannot justify these rules, particularly the numerical limits in the 
local television ownership rule which this Court remanded seven years ago, 
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Prometheus, 373 F.3d at 435.  Moreover, relief from unlawful agency action would 
be rendered elusive if the Commission is allowed to continue its pattern of 
addressing judicial orders in its next scheduled ownership review. 
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STATUTES AND REGULATIONS  

5 U.S.C. § 706 

To the extent necessary to decision and when presented, the reviewing court 
shall decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall— 

(1) compel agency action unlawfully withheld or unreasonably delayed; and  

(2) hold unlawful and set aside agency action, findings, and conclusions 
found to be—  

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law;  

(B) contrary to constitutional right, power, privilege, or immunity;  

(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right;  

(D) without observance of procedure required by law;  

(E) unsupported by substantial evidence in a case subject to sections 556 and 
557 of this title or otherwise reviewed on the record of an agency hearing provided 
by statute; or  

(F) unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court.  

In making the foregoing determinations, the court shall review the whole 
record or those parts of it cited by a party, and due account shall be taken of the 
rule of prejudicial error. 

Pub. L. No. 104-104, 110 Stat. 56, § 202(h) 

(h) FURTHER COMMISSION REVIEW.—The Commission shall review its rules 
adopted pursuant to this section and all of its ownership rules biennially as part of 
its regulatory reform review under section 11 of the Communications Act of 1934 
and shall determine whether any of such rules are necessary in the public interest 
as the result of competition.  The Commission shall repeal or modify any 
regulation it determines to be no longer in the public interest. 
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