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SUMMARY

Initial comments raise sobering concems aboul the polential edverse impact of the
proposed $30 billion Comeast-NBCU (ransaction on diversity, local programming, rates,
and innovalion, and also demonstrate that the Applicants have failed o meer theic burden
of proving that the transaction, an balance, wonid serve the public interest. Post-merger,
Comeast-NBCU would possess greater incentive and ability o discriminate against
rivals, sguelch the fledaling online video mdustry {which the Applicants clearly view asa

direct threa! to Lheir tradilional ¢cabie revenue streams), and sheller Lheir markel power.

The resull wonld be, among olher things, loss of diversity in programming: higher
rales for consumers: a chilling influence on broadband investent precisely at a time
when the nation is seeking lo fulfll the vision sel forth by the FCCU in il3 National
Broadband Plan {becaunse Lhe prospecl of either higher programming costs, inability lo
obtain certain programs, or degraded access 10 Comecasl's and NBCU's conlenl would
discourage broadband investment by providers that mght ctherwise rely on video

revenues 10 justify broadband deployment); and network discriminalion.

For the many reasons discussed in these reply comments and in others’ milial
comments, Rale Counscl is skeplical of the purported benefils of lhe proposed
transaction, is persuaded that the Comecasi-NBCU merger would harm consumers
sibgtantially, and recommends that the Commission find that the Applicants have net et
their burden to prove that the transaction is in the public interesl. Ralher than expending
sibgtantial FCC resources 10 crafl adequale safeguards o overcome (he many

deficiencies in the proposed transaction, Rale Counsel recommends thal the FCC inslead




reject the transaclion outrighl. Many parlies have proposed diverse remedies, and now il
is the Applicants that should shoulder the burden o propose significantly improved and

L1

meaningful commitments. The Applicants’ “as-filed” commitments are so lacking and
insignificanl thet the FCC cannol simply “fine-tune” them. Because the proposed
transaction and commitmenis are so fundamenially flawed, Rate Counsel urges the
Commission 1o simply rejeci the Applicarion, or in the altemative 1o require the
Applicants to re-submit their application with a more credible set of conditions thal more
plausibly address the sericus concerus that inilial comments have identified.

However, Rate Counsel recognizes that the FCC may, contrary to Rale Counsel’s
recommendation, consider approving the Lransaction with conditions that the FCC seeks
lo design. In anticipalion of such an oulcome, Rate Counsel urges the Commission to
consider carefully the various suggested remedies identified by parties m initial
comments, and Rate Counse] highlights soine of those in these reply cominents.

Condilions are essential to ensure that video consumers benefit from robusi,
competilive broadband and programming markels across all plalforms in the years to
come, and that consumers may benefil from the innovalions, diversity and localiam in
videe programmiing and lower prices thnl such compelition yields. In previous orders,
the Commission bas adopled conditions to offset potential risks. As Rale Counsel
discusses above, and as the many detailed initial comments deinonstrate, the risks of this
merger are more serious than other mergers for which the FCC has provided condilional
approval. Therefore, the FCC shonld adopl in some ingiances similar and in other
mstances sipgnificantly more stringent ceonditions if it intends to approve the

unprecedented merger of Coincasi and NBCU., Absent such conditions, consumers will




be irrevocably harmed by Lhe merged enlity’s ability and willipghess to thwart the
developinent of competitive online video and broadcast markets. Furthermore, it is
essential that the condifions truly be enforceable, the conditions noi shift the cost of
compliance (and cdsks of non-compliance) 1o nvals, and the FCC possess the

adminislrative resources necessary Lo ensure snch enforcement.
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L INTRODUCTION

With this filing, and pursuant 10 the schedule set forth by the Federal
Comnmunications Comumission (“FCC™ or “Commission™), the New Jersey Division of
Rate Counsel (“Rate Counsel™) replies to the comnmenits and petitions o deny submitted
by various enlities regarding the application by General Electric Company (“GE™), NBC
Universal, Inc. {“NBC1U") and Comeast Corporation (“Comcast™), for transfer of control
of licenses.”

Numerous parfies subinitied comments and petitions to deny. Rale Counsel does

uol respond 10 all of the numerous filings submitted 1o the FCC, but rather responds 1o

i/ FCC Public Notice, DA 10457, “Commission Seeks Comment an Applications of Comcast
Comporation, General Eleeric Company, and NBC Universal, Inc. o Assign and Transfer Conirol of FCC
Licennes,” released March L8, 2010 (*Public Notice™).

i Om January 28, 2010, Comeast, GE, and NBCU (the “Applicants™) jointly submitled applications
1o the Commiszion seeking consent 1o aseign and transfer control of variquy licenses Lo a new limired
lability company that would constimre 2 Joint venture of GE and Comcast {the “Joinl Yenture'
(“Application™). Subsequently, an March 5, 2010, the Applicants (ited 2 report etuitled “Application of the
Commission Staff Model of Verical Foreclosure o the Proposed Comcast-NBCU Transaction,™ The
Applicants requested that thig 2conomists’ report be considered as part of their Applicalion o e FCC, As
described in the FCC’s Public Notice: “The proposed ansaction would combine the broadcast, cable
programming, motion picture sdio, theme park, and online conlent businesses of NBCU with the cable
programming and certain online content businesses of Comcast.” Public Motice. The FCC issued an
Information and Data request to the Applicants pn May 2). 2010, w which responses were subinided on
June 30, 20190, and posted on the FCC's web sile July 9, 2010,




the salient issues raised (hat, in Rate Counsel’s view, are of the most grave concemn (o
consumers in New Jersey.’ The decision thal the FCC renders in this case will have
inajor consequences for the emerging on-live video markets, vertical integralion in the
industry, horizonial integration in the industry, and the likelthood of similar transactions
in the future. Thie policy Lhat the FCC sets {orth in this proceeding will have far-reaching
implications throughout the industry, affeciing all consumers, and the quality of and
prices for the information and entertainment that consumers receive.

A. INTEREST OF RATE COUNSEL IN THE [INSTANT
PROCEEDING.

Rate Coansel is an independent New Jersey Stale agency thet represents and
prolects the inlerests of all ulility consumers, including residential, business. commerciai,
and indusirial entilies. Rale Counsel participates actively in relevant Federal and siate

administrative and jndicial proceedings.’ The above-cuplioned proceedipg is germane 1n

4 Among the initial coinments Lthal were filed include Joint Petition o deny of Consomer Federarlon
of America, Cansumers Union, Free Press and Media Access Project (“Public Interest Petitioners™y,
Petition ta Te2ny af Public Knowledge (“Public Knowledge™); Perilion 1o Deny of DISH Nerwork L.1.C
{"DISH") and EechoSwr Corporalien {“EchoStar™) (joinlly “DISH/EchoSwu™):. DIRECTY, Inc.
{("DIRECTY™), American Antitrusl Institule (*AADl"), Bloomburg: The Fair Acceas o Conlenl &
Telecommunications Caalilion; City of Detrod, Michigan, City of Seattle, Washingron et al, The
Greenlining lngitute; Alliance for Communications Democracy (ACD™); EarthLink, Inc. {*Earhl.ink™);
AOL, Inc. (“AOL"): American Cable Associstion; Christopher §. Yoo (“Yoo™); WNational
Telecommunications Cooperative Association and Western Telecommunications Alliauce; US Telecom
Association; Cisco Syslems: Mational Associavion of Telecommunicetions Officers and Advisors
{"NATOA™): Communications Workers ol Ainerica {“CWA™); AHC Tefevision A Tlimes Associalion,
CBS Television Network Affilistes Associmion, and FBC Television Alfiliates Associalion (“Affiliales
Agesociations™). Rate Coonsel’s reply comments reepand to many, but nol all, af these commenls.

1 Rale Counsel hag participated in many FCC proceedmgs conceming wanefers ol control. See, e.g.,
[n the Maner of Trangfer of Control Filed by SBC Coinmunicavions loe, and AT&T Corp., WC Docker
Mo, 05-85, [nilial and Reply Comments of Rale Counsel. Aprii 15, 2004, and May 10, 2005, respectively;
[n the Matter of Verizoa Communications Inc. and MCL. Inc.. Applicatians far Approval of Transfer of
Conimol, Federal Conununications Commissiop WO Docket Mo 05-75, [niial Commenw, May 9, 2005
(including aMidavit of Susau M. Baldwin and Sereh M. Bosley), Reply Comments, May 24, 2003; In the
Matter of AT&T Inc. and BellSouth Corporation Applications Tor Approval of Transter of Caritrel, Federal
Communicarions Commission WC Docker Mo, D8-74, Initiel Commients, Jume 5, 2006 (including
declaration of Susan M. Baldwin and Sarah M. Bosley). Reply Comments, Oclober 3, 2006 (mcluding
declaration of Susan M. Baldwin, Sarah M. Bosley and Tiunothy E. Howingron), In the Matter of Enrbarg



Rate Counsel’s conlinued participalion end interest in implementation of the
Telecommunicarions Act of 1996° as well as Title VI of the Communications Act of
1934, as ainended, under Sections 601 et seq., 4 ULS.C. 521.

Among the goals that Rate Counsel recommends 1 gurde the FCC's deliberations
in this proceeding are: diversity; quality; reasonable rates. terms and conditions; variety
and ava.i-labilily of content; localism — local programming; competition; and uncvation,
Also, Rale Counsel conlinues w urge the Commissiou lo take inio account the fact thal
the broadband marker is dominated :n inany geographic markets by, at best, a duopoly,
which does not presenl elfeclive competition in the supply of Internel access, and which,
in tun, provides an imporiant context for assessing the impact of the proposed
Lransuction an ConsWners.

B. OYERYIEW OF INITIAL COMMENTS

Initial comments persuasively demonsirete that the proposed 520 billion Comcast-
NBCU iransaction would be wnique and ground-breaking, but thal as il is presently
structured, the (mansaction weold lead to substantial harmma 10 conswners thal

unambiguously outweigh the purported benefits. If (he Commission nonetheless

Cerparation, Transteror, Applization for Trangler of Controt nf Domestic Anborizations Under Seciion
214 f he Conumunications Act, a3 Amended, WC Dockel No, DR-238, Ininis] Comments, January 8, 2009,
Reply Conumencs. lanuary 23, 2009; In the Matter of Applicatinns liled by Frontier Communicatious
Corporalion and Verizon Communications Inc. for Assignment or Transler ¢l Conirol, WC Decketr Nn. 09-
93, Comunents of the Naianal Association of State Urilicy Consnmer Advocates and the New Jersey
Division of Rale Cowsel, Sepreinber 21, 2009; Qwesl Connnnnicalinng Intemationg! Inc., Transleror, and
Century Tel, Inc. db/a Cennarylink, Transferee, Applicatian for Transfer of Contrel Under Section 214 of
the Communications Acl, 85 Amended, W Docket Na. [0-110, Initial Commenis of Rale Counsel, July
12, 2014,

1

! Telecoiminnnicalinng Act of 1996, Pub. L. Wo 10d-104, 110 Stat, 56 (21996 Acl™). The 1998 At
amended tThe Coinmunicationy Act of 1934, Hereinafier, Ihe Communicalions Act of 1924, as amended by
the 1996 Acl, will be referred o as “the 1996 Act™ or “the Aci” and all cilations to the 1998 Acl will be w
the 1996 Acl as il is codified m the Unjled Siales Code.



contemplates approving the transaction it should only do so aller more exlensive scrutiny
and the establishment of adequate protection and oversight by the FCC 10 ensure that in
ihe years 0 come, consumers benefit from reasonable prices, program diversity, robust
compeltion. and broedband deployment throughout the United Swmtes. The propased
tansaction would represent lhe firsl ingjor mnedia inerger gince the indusiry has deployed
broadband 1echnology (hal can elso distribule video contenl.® As aptly described by the
Public Interest Pelitioners:

Nol only is this merger unprecedenled in the history of the video
marketplace in terms of its scope, it is also unprecedznted in lerms of the
barms it will wreak on compelition and pelential imovulion in existing
and emerging video markets. II the Commission approves the proposed
transaction, it will lay the groundwork for o single company 1o own 2 huge
array of popular content end enable il 10 exer undue influence over how
thar content — and the conlent produced by competilors — is distribuled
over the airwaves, cable, and Intemet. Conuol over any one of these
elements would be sufficient 1o warrent rejection of the merger
application. Taken togetlier, they overwhelmingly require thal result.’

Furthermore, any conditions that the FCC may impose need to be enforceable, and the
FCC mwst have sufficient resoarces to actully ensure such enforcemenl. Similarly,
conditions that shifl the burden and cost to rivals for enforcement should nol be viewed
as meaningful conditions — where small and nid-sized rivals must expend substaniinl

time and resources o seek redress they are unduly disadvantaged by the commplainl

5 Public Interest Petitioners, a1 11.

" Id, al 10. See alse American Cable Associalion, al 47, staring thal the “Applicenis propose an
unprecedented consolidation of content, distribution and control of licensed spectrum™ and Lhal the
transaction “wonld creare significant horizontal and vertical harms, resulting in higher costs lo consumers,
reduced competilion, and, in the smaller markers served by ACA members, diminished broadband
deployment” and CWA, ar 2, slaring Lhal the "Application before the Commission Lo combine the nation’s
largest cable and Intemet distribulion company with the nalion’s leading newsroom and production
company wonld create a inedia conglomerare ol unprecedenied scope and scale that would challenge the
Cemmiszion’s obligatlions Lo safeguard the public inleres.™



process. A complaint-driven approach to regulatory sateguards benefits the incumbent
and those with markel pawer. o

Rate Counsel is heartened that Cc:-rrunissi-uncr Copps recognizes that the proposed
merger 15 “huge — really huge” and that, mmnong other things, “[#]t goes to how much
control n few individnal companies should have over the distribution of mediu.™ Rate
Counsel concurs thal “the rules of the broadband game musi be as opeu and dynamic as
the lechnology itself, and one thing i3 clear above all else: broadband and the Internet
must not become the province of gale-keepers and toll baoth colleclors.” * Rate Counsel
also concurs thul “the risk of market failure in the marketplace of ideas has preater
implications than for ordinary wares.”'"

As American Cable Association explains, ulthough Comuast is purchasing only
51% of NBCU, “the horizoutal and vertical harms of the actusl transaclion will be
substantially the same a9 the harms that would arise from a simple merger.’ Reganding
horizontal harm. the programening assets would be under combined nwnership, which
creates additional incentives und opportunilies for Comeast/NBCU 1o restricl rivals’
access lo key programs, and regarding vertical harm, the joint veniure and Comecast can
coordinate their actions to maximize their Iolsl profits.'’ Rate Coansel concurs thal the

propased Comeast/NBCU joint venture “i5 rooted fundaunentally m the enhancement of

macker pawer and the poteniial to execule anlicownpelilive sirategies” and “to shelter

b Swatenent of FOC Commissioner Michsel J. Copps, ComcastNBCU Forum, Chicago, Ilimais,
July 13, 2010 (*Copps Chicago Sarement™), gl 1.
*y I, a2,

19 ¢ AAL a1 6, ciling Associated Press v. United States, 326 U.S. 1, 27-28 {1945).

Hy American Cable Anspcimtion, Exhibit A, “Econoinic Analysis of the Compeblive Hamus of the
Proposed Comcast-NBCU Transaction,” William P, Rogerson, June 21, 2010 {“Ropersan Sudy™) m 18,

1y I, a3,



Comcast and NBCU businesses from competition and to control how competition
develops between the content/MVYPD and content/HSI [high speed Internet) platforms."*?
Rate Counse! slso echoes the concemn (hat the approval of ihe proposed lransaction could
trigger olher similar mergers, ™! which would further deprive consumers of the inuovation,
qualily, and price prolectiou that competition might otherwise provide.
I CONSUMER HARMS
A. INTRODUCTION
The transaction would yield honzontal consolidation 1u the emerging online video
merket and vertical cansolidation in the multi-chanrel video programming distribution
(“MVPD*) market with Comcasl’s distribution assets.”” As DISHEchoSiar observe,
conlrary to the Applicanls’ attempl to detine twe distinct markets consisting of radilional
MVPD service and online video. inslead, the markets are related, and all MYPD
competitors rely on the availability of online video to compete.”® Consumers seek the
integration of traditional and new services. It is in part the ransaction’s impact ou (his
new emerging markel thel differentiates it from other mergers.
Viewed more broadly, the mansaction directly effects the tlow of information
throughowt the country. As CWA states:
The Supreme Court has emphasized the Commntission’s duty and nuthority
lo promote diversity and compelilion among medis voices based on the

principle that “the widesl possible dissemination of information from
diverse and antagonistic soarces is essential to the welFare of the public,”"’

By AAl al 5-6 (emphasis in eriginel).

by S, 8l 17,

it See, e.g., DISH/EchoSler, a1 |; American Cable Association, 6 9.
'*;  DISH/EchoStar, ai 2.

vy CWA, a §, citing Turrer Broadcasting Svatem, Inco w FUC, 512 ULS, 622, 663 {1994) (ciling
Unired States v. Midwest Fideoo Corp., 406 U5, 649, 868 n.27 (1972)) and aleo referencing A T& T-Comeast
Crder, pam. 27,




Much is al stake in this proceeding, and yet despite the high stakes for consumers, the
Applicants have falled to demonstrate thal the transaclion would further the goals of
diversity and compelition in the nation's media ;.ruices.”

In contrast with the vest majoriry of the comments, Cisco supports the proposed
transaction.!”” Cisco, which has a “long-term parinership with Comcast™ and which is
one of Ibe Jeading suppliers to Comcast of leased set-top boxes,” anticipales that the
transacticn will benelll the public “by supporing the distribution of new and innovalive
products and services to consumers.”™ Cisco describes Comcast’s various culting-edge
products and services, mcliuding il8 deploymeni of DOCSIS 3.0 technology “relying in
part on Cisco routers and solutions™, its implementation, with Cisco's assistance, of an
improved natjonal content delivery network infrastructure’! nnd Comcas!’s “track mecord
of innovaton.”™ According Lo Cisco, the lransaction would “accelerate Lhe development
of in-home and media entertainraent, which will help meel that demand in ways e
companiea coild not do i[]di.‘lr’idl.l.ﬂujr.’ﬁ However, even if the proposcd transaclion

would facilitate Comcast’s ability to develop nnd deploy new products, Rate Counsel is

18 CWA alin mises serious concerms abioul Cowncast's telationship with its employees, which meri
Commissiom consideraiion in the Comumission’s deliberations about the public inieresi of the proposed
mansaclion. See, eg., OWA, at &1

1% Cisco at 2 {urging “rhe Commiasion o promiptly approve the propaged joint venture’).
®p id

Ay M3

2y Id, at 1.

By Id, at4,

uy Id, arb.

U

By H,a?

10




not persuaded that the “hasiened deployment of these new lechnologies™’

Jjustifies the
numerous risks to competilion, diversity, rates, and localism that the iransaction would
pose and that Rete Counsel describes below. Furthermore, Cisco describes mulliple
innovative products aud services Lhat Comcast has already been able W pursue without
the proposed merger. Reie Counsel is not persuaded that a vompany with the national
sedle and scope of Camcasl cannol ¢onlinue o innovale a1 & sufficiently rapid pace, even
if the FCC denies the proposed transaction.
B. IMPACT OF PROPOSED TRANSACTION ON NASCENT ON-LINE
YIDEO MARKET
The aspect of the proposed transaclion that differenlisles lhe application
significantly froin other transachions is ils poteniial impact on the nasceni ouline video
market. Numerous parties raise concem abont the inhibiting effeci of the proposed
Iransaclion on the emerging online video markel, and also observe that this proceeding
inay provide the Commission with ils first opportunity to analyze conprehensively the
relationship of the online video market to the video distibulion business.®  The

proposed bansaciion conld thwart the competition thal over-the-op ("OTT™ video

compelilion brings and also resull in higher prices for consumers.”

y Id

®y See, e.g., DISH/EchoStar, at 3. Public Interesc Pelitioners, at 22 (swmring, among other (hings,

“Comecast would have (he abilicy — and 1he inceniive — 1o choke aff ln its infaney the firsl truly elfective
source of competition in the videe merkerplace™); American Cebie Associmion, at 34-37; AJA, sl 21-24
{smting, among other lhings, al 24: “While consplidation that affecls nascenl markets is not unfamiliar o
regulators and anlitrust enforcers, it is nt @ well-lesed ares and consolidation raises more questions that
(sic) it answers™);, CWA, sl 39-55 (discussing. among other things, the transition of Tnterner video from a
complement lo a substitvie tor cable lelevision}.

2y CWA, al 42-13.



Each of the applicanls possesses subslantial markel power based on programming
assels.”’ Cowncast offers “FancastXfinily” which enables consumers 1o view onling video
contenit 1T they pay for access 10 a facilities-based MYPD, and NBCU iz u stakeholder in
Hulu, a nval 1o Fancasi Xfinity, which enables consumers 1o access online video. The

*!' Hulu is the second

(rensaclion would enlirely eluninate this head-to-head compelition.
largest online distnbulor (afier Google sites) “while Fancasl stiracts about one fourth of
the volume of visits as does Hulu.”*? Furthennare, the merged entity could deny rival,
independent online video providers access lo content that Comcast uses 1n its online
service, “slow-roll” negolialions, or offer the comenl et unreasonable rales, terms and
conditions.™ By requiriug consumners (o subseribe 1o u raditional ¢able provider in order
10 view the most popular online videos, Comcast could eliminate polential conpelition
and also prolect its profitable cable television revenue stream.’® Presenlly, consumers
must subscribe to Comcast’s cable television service to obtain access to Comcast's " TV
Anywhere” (Fancast Xfiniry TV].”

The transactien would provide Comncast with control of NECU feature films™ as

well as a one-third interesl in Hulu, which would provide Comcast with tools for “killing-

off emerging Intemel-based compelition before it can even get off the ground.”™’

Ny Argrican Cable Associalion, Rogerson Study.

1

i Publiz Inlerest Peticoners, ar 23.
L ¥

{ AAL el L4, cile omiled. According 1o AAT rivel onlme conlenl agsregslion and markeling siles
include Boxee, Crackle, Metflix, and Sling. fd
By Public: Interest Petilioners, at 24.

My Jd., Bl 25,

¥ AALa 9
¥ NBCU has a 4000-film Library and 2 major motien picture studio thar produces and/or distribules
epproximetely 20 filus per year. American Cable Association, at 34, ciling Application, m 31.

Ty Public Inlerasr Petilioners, s 25
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Comgast’s ability to tie in ils cable television service with online content wonld preveni
rivels from competing effcctively.” Customers world sufter because Comcast would
likely “impose(] the cable subscription pricing siructure on the Intemnel™ Whereas
lodny consumers can access Hulu witbonl .suhscrihing to cable television, posi-
transacticn, such an option likely would no longer exist.

Comecast would have the ability and incentive to withhold NBCU conleat from
ouline sources.*’ New applications such as Google TV (which inlegrales multichannel
television and web media contert)’’ and DISHOnline.com and Sling.com require “an
open, unfettered broadband colnection.™?

Rule Connsel concurs with comments that demoustrate thar culine video is a

“inust have” item,*’ and thal must have video propramming will “relain its ‘must have’

M,

CWA, ar 44 and Atachmenl B, Declararion ol Hal J. Singer (" Singer Declaralion™), at para. 19.
* CWA, ar 26,
® Public Knowledge, at {3, See afse, AAL a1 20-21.

"y Google TY euables DISH subscribers o “perform a unified search covering the listings in the
program guide, Lhe subscriber’s YR and the inkerer,” so that, for example, a consemer's “search [or
“Seare of the Union™ might bring up CNN’s Stale ol the Union program fram the program guide, a recorded
copy of the State ol 1he Union address an the subseriber™s DYR, and a wanscripe of the Stale of the Union
address from whikthouse.gov.” DISH/EchoSiar, Declaration of Roger I, Lynch ("Lynch Declatation™), o1
paras. 3-1. This unified search would be inttead of a consumer needing lo separalely view her PC and
Television.

2 ; DISH/EchoStar, al 6. DISH nnd Google recenlly laynched Google TV, which inlegrales
riuhichannl television and web media contemt. 14, Declaration of Mark Jackson (“Jackson Declaration™),
pata. 10, The “SlingPlayer” software connecls users on diverse compuling plaiforms (such ws PC and Mac
lapiop and deskicp compuimes, iPhone, iPad, Blackberry and Android mobile devices) ro their Slingbox,
which then gives customers the ability to watch and contro) Jiverse devices. /4, Jackson Declaration, pam,
5. Both applications refy on broadband interconnections. As explained by DISH/EchoStar, the only
eflicient way Lo disiribute “long tail content™ (conlenl Ihal it af interest o only 2 small nunber of
consumers) iz via an Intemel connection. Jfd., at para. 13. Any discrininaiion by Comcasl in the delivary
of the data over the breadband connection would harm Comcast’s rivals. Id, at para. 15.

Hy See, ... DISH/EchoSlar, al 7-8 including relerence lo Pew Resenrch Center, Pew Interner and
r"l.rn:ricm Life Projecl; The 5[.11-: al Onlineg Video (June 3, 2000), available at

o Slalt ol gnline-Yideo aspx. See  also  DISH/EchoStar,
Declmnnn of Dave Shull, at para, 19, tlaling: “DISH Merwork would not offer a competilive pmduct

withow! 1he NBC Metwork; NBC-Universel non-broadeast necworks: and Universal Smdios movies.”
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nature regardless of the dismibution platform.™ As AAI reasonnbly asks, “Why is a JV
Lioint venlure] 1he size and scope of Comeast/NRCU necessary to further develop tiese

?4  Individually, the Applicants already were developing and promoling

services
Fancaar and Holn, Furthermore, ss AAI observes “the nvoidance of ‘negotiating friction’
ciled by the Applicants as an eftictency jnstificnlion translotes to an avoidance of the
vertical compelilion necessary for content producers (o gain distribotion.”*

The proposed transaction would provide the new combined enlity with even
grenler obility to reduce compelilion in the nascent online videw market."” For example,
Comcast would have an incentive to degrade tne speed and quality of NBCU video on
demand contenl that is delivered w0 a DISH subscriber relative to that provided 1o n
Comcas! sobscriber, and similarly would have the incenlive and ability 10 make WBCU
content on Fancast/Xfimity better than that provided on DISHOnline.*

Throngh NBCU’s ownership interest in Hulu, Comecast conld acquire jnsight imito
the various platforms that Hulu plans o support and use that information lo assisl il in
developing Comcast fentures, as well as lo ecquire information about Hulu’s content

distribition models, which would lielp Comcast improve its own online video services

relative (o ils competitors’ online video piatiorms.”® Furthermore, DISH/EchoStar raise

My American Cable Association, ar 35.
¥y AAl a1 22,

"y i, a122-23,

vy DISH/EcheSiar, al 18-23.

* id, at 19,

"y fd., at 20-21
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the concern, which merils the FCC s consideration, thar the merged entity would have an
enhanced ability o Jead advertisers oward Coincasl’s prodocts.™
C. COMCAST’S PRESENCE IN THE BROADBAND MARKET

Comcasl!’s cantrol of lasi-mile networks provides it with unique market power.”"
Comcasi is the naiion’s largest residential broadband access provider, which meens that it
possesses unzurpassed ability 1o control broadband inarkels. According lo the Public
Inierest Petitioners, Comcast’s cable systems currently serve 24.2 inillion snbsenbers, ils
brosdband network passes more than 50 million homes, and Cormcast provides high
speed Internel service (o about |5 million householids.” Furthermore, Comeast is the
dominant broadband provider in the markets that it serves.”

In considering Comcast™s markel power in the broadband market, the FCC should
also view the company’s markel share wilhin relevant gecgraphic markets rather than
silnply as expressed on a nalional basis. Furthemmore, in many geogrnphic markets,
broadband access by telecommunicotions companies is providing less competilive
pressure than it did in previoas years. Relative demand Tor telecommunicalions
companyes. nival broadband prodonct - digital subscriber line service (“DSL™) - is
expected 10 decline as consumers seek the higher speed and capabilities ol cable

54

companies’ broadband access.”™ Rate Counsel has repeatedly demonstraied and stated in

filings to the FCC thal a broadband duopoly does nol represent sufficient competition 10

"y Id,ar22.
*y Public Knowledpge, at 14.
2y Public Inleresl Pesilioners, al ! . fovinote 12,

¥y Id, at 15-17,
My Federa| Comumnunications Commission, Cosnseting America:r The Nationa! Broadband Flan,
report submired to the U.S. Congress. March 17, 2010 (“Nmioaal Broadband Plan™), Chapler 4, at 42; See,
also, FOC, Wirelivg Compertilion Bureau, High-Speed Services for Internet Accews: Sfatus as of December
J1, 2008, February 2010,



vield just and reasomsble mates.”  Accordingly, not only js a boadband duopoly
insufficieni Io restrain Comcasl's laclics and prices, but also, DSL is not keeping pace
with Comcast’s broadband oplions, resulling in Comcast increasingly dominaling local
broadband markels.

From the outset of the age of high-speed Inlemel access, cable modem use has
outpaced DSL. According 1o the FCC’s High-Speed Services for Infernet Acvess reports,
December | 999 cable moden subscriptions tolaled approximately 1.3 million, while DSL
subscriplions were under 400,000 Both techuologies have experienced substantial
increases in subscriptions. Annual growth raies tor both technologies remuined above
40% through 2003, but gradually declined each year. The annual growth rate in DSL
subscriptions from December 2007 to December 2008 (Lthe most recent period for which
data are svaileble) was a mere 3%, while the growih rate for cable modem service
remained g solid 14%. As of Deccmber 2008, the FCC reponed approximately 41.5

million cable modein subscribers, about 30,2 million DSL subscribers, and 25.1 million

=y See, e.g., Inquiry Concerning the Deploynient ol Advanced Telecommunications Capability o All

Americans in a Reascnable and Timely Fashivn, and Possible Sieps ta Accelerale Such Deployment
Pugpuant 4o Jegiian 106 ol the Telecommunicanons Acl of 1996, FOC GN Docket No. 07-45, Comments of
the Mew Jersey Division of Rate Counsel, May 16, 2007, at 18-21, eiting and attaching Susan M. Baldwin,
Sarah M. Bosley and Timothy E. Howington, *The Cable-Telco Duepoly*s Deployment of New Jersey's
[nformetion Infrastructure: Establishing Accowntability,” White Paper prepared for the Public Advocale of
Mew Jersey Dhvision of Rate Counsel, Janyary 1%, 2007, In the Matter of A National Broedtand Flan lar
Cur Folure, OGN Dockal No. 0%9-51, Comuments of the New Jersey Division ol Rare Counsel, June §, 2009,
at 29-30, 3%, In the Manees of Inquiry Concerning the Deployment of Advanced Telecommunicatians
Capabality 10 All Americans in 2 Rexsonable and Tintely Fashion, and Possible Steps o Accelerale Sncl
Deployment Pursuant o Section 706 of the Telecommunicaiions Act of 1996, as Amended by Lhe
Breadband Data [mprovement Act; A Netional Broadband Plan for Our Future, GN Docket Wos. 09-137;
09-51, Comment of the New Jersey Division of Rate Counsel, September 4, 2009, at i, 4. In the Marter of
Preserving the Open Internet; Broadband Industy Practices, GN Docket Ne. 09-191; W Dockel No., (7-
52, Comments of the Mew Jersey Division of Rate Counsel, January 14, 2010, at 78.

;i FCC, High-Speed Services for Intemnet Aceess: Statug as of December 34, 2008, released February
2010, ai Table {; FCC, High-Speed Services for Intemet Access, Status as of June 10, 2008 (Excel =bles
versian), released July 2009, at Table 1.
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mobile wireless high-speed connections. ”” Fiber (o the premises, satellite, fixed wireless,
and other technologies account for about 3.3 high-speed cannections,

AAI observes that Comeasl is Lhe Jarges! broadband service provider in the Uniled
States, serving approximalely 40% of cable inpdem subscribers and approximately 22%
of the combined DSL/vable modem markel® Coincast’s dominant posilion in the
broadband market directly affecls ils ability and incentive Lo disctiminate against rivals.
Therefore, the FCC should heed the concems raised in initial comments that Lhe
transaction wonld enhance the opportunity for Comeasl to tie iis broadband service with
its MVPD offerings.™

Furthermare, as CWA observes, there is a direct link between providers” incentive
0 deploy broadband and their ability Lo obtain access Lo programming content at just and
reasonnhle rates, terms, and conditions.”! Therefore, the Iransaction, by raising the cosl
of accessing must-have programming, would discoumnge new eptrants from previding

broadband access Lo the lnlemel.

7 i

® id

i AAl al I5.

“y Public Knowledge, ar 12-13.

Hy CWA, al 13 {(staling that “limiring the ability (v offer & compenitive video service wnay delay or
prevenl Lthe deployment of broadband™).
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D. COMBINED ENTITY’S CONTROL OYER SPORTS, WORMEN'S, NEW5S
AND HISPANIC PROGRAMMING
The transiction would entail a horizontal combination of programming assets thal
the comhined entity conld then nse vertically, to (be de(riment of rival MYPDs and
their customers.

Initial coinmenta emphasize the troubling fact that the merged enmtily would
possess substanlial control over sipnificant content categories, including sports, news,
Spanish language, and women's [:Irt.'ngmrm'nin,g.E’2 The combination of must have Comicast
programs and NBC broedcast programming presents horizonwal herms, particularly in
those markets where MVPDs distribute both Comncast and NBC owned and operated
(“0&0™) local ielevision stations.” Also, the new enlity would ¢ontrol NBCU's national
cable networks. The resnll wounld be that Comcast/NBCU would liave yel greater
incenlive and ability lo raise fees for 1nusl have proprmyming provided Lo smaller
MVPDs.“

As American Cable Associalion explains, the Commission has previously
determined (hat an MVPD’s ability 1o compete elfeclively with an incumbent cable
operation “is significanlly harmed if il is denied access to ‘nmst hnve’ vertically
inlegrated programming, i.e., programming tor where there is no good substitute.”™”
ComcastNBCU would possess a substuntial portion of the lucralive spons

programming narket. According to the Public Interest Petitioners, Comeasr ¢ontrols a

large number of regional sports nelworks {“RSN™) “for which il commands fees that

“y Pubiic Interest Petilioners, a1 | B,

“ American Cable Assouialion, al 3-1.

y 1

] fd, 8t 10, ciling fn the Mairer of Implemeniaiion of the Cable Television Consumer Provection and

Competition Act of 1992, Development of Competition and Diversity in Video Programising Disrriburion ;
Szction 628(C)(3) of the Commumications Act, 17 FCC Red 12124 (3002) (2002 Prograwm Accevs Order’”)
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average almost len times as 1nuch as the average fees paud for basic cﬁble networks,™*
RSNs are “must-have” programming,”’ and withhalding RSNs adversely affects the
inarkel share of MVYPDs that do not carry the pr-:)gramming.ﬂ Rate Counsel echoes lhe
concern raised in initial comments thal “the merger will comnbine NBC’s national sports
presence and exclusive rights to Olympic programming with Comncast’s dominance of
segianal sports programming (o create a bundle of ‘must have’ programming.”™ As
CWA observes, NBC owns the rights (0 “arguably (he most desirable lineup of nationsl
sporting evenls in the indusmy, including NBC Sunday Niglt Football, the premier
primetime NFL ganic of the week, the [1.S. Open Chempionship, The Ryder Cup, the
President’s Cup, the Kenmcky Derby, the Preakness Stakes, Wimbledon, the French
Open and the Stanley Cnp Final.™ Furthennore, unlike soine other video content,
viewers seck sporls programunming in renl-lime, which means (hni when Comcast
wilhholds natioual sporls programning from ils Hvals, it hwarts MYPD competitiou.”"
Thetelore, the proposed lransaction direclly effccts consumers’ ability to watch popular
programs at reasonable fees, and also inditectly affects’ consumers’ access to diverse
programming because. by withholding or degradiug access to must-have programming,

Ihe merged entity can discourage compelitors aud raise their costs.

™ Pubiic Inlerest Perilioners, at 18 {ciles amitred).

5y See, e.p., American Cable Assaciation, 21 10, eiting News Corp.- Hughes Order, 19 FCC Red m
477, id, at 10-11, citing 4 defphiag Urder. 21 FCC Red, al 8258-825%

s fd., al 11, citing Adeiphiz Order, a1 B210-72, paras. 146-151.

i Public Interest Petitioners. a1 18-19.

Ty CwaA, a3,

"y fd., o 17, see generally, id a1 1729,
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As initial commmenls aplly dcmﬂna.lrarr:, the lrausaction would elso yield an enticy
with vast contrul over women’s programming, © which couid lead to & lack of diversity
and could also create barriers 1o nvels™ sbility to attract and retain consumers. The FCC
has also found (het locel broedeast slalion programming “is cnlical lo MVYPD
ufferings.““ Yel. as these coimnents discuss in more detail. below, Lhe lransaclion would
reduce the variety of local propramming, and Lherefore adversely aflect consumers.
Pre-merger commitments (o emobrace diversity may ool snfice to prevent adverse
posi-merger conseqnences of Comcast’s control over the netion’s second largest
Spanish language broadeast network.

As inilial comments explain, Comecast would acquire Telemundo. 1he second
largest Spamish language broadeast network, where only (wo nalional nerworks exisl end
would also acquire NBCU’s cable property — mun2, which is one of only a few non-
sports-oriented Hispanic cable nerworks.” Telemundo reaches 93 percent of U.S.
Hispanic viewers.” Rate Counsel acknowledges thal Comcast has recenlly come o an
agreement with various Hispanic groups regarding Lhe transaclion, Among other
commitments, Comeasl will appoinl a Latino 10 iis board of directors within 24 menths of
closing a deal to acquire control of MBC Universal Inc. Also, as parl of ils agreemenl
with Hispanic groups, Comeasl intends lo form a nine-member Hispanic Advisory
Council to focus on Comeasl's and NBCU's employment, procureinent, programning.

philanthropy, and corporate-govermance 1:!1'3r;:til:n.351.'“ﬁ

7y Public [Inmerest Petittoners, at 20-21.

#y American Cable Associslion, at |1, quoting Mews Corp-Hughes Order, 19 FCC Red ol 565,
paras. 201-202.

™y Public Interes! Petitioners, ar 240.
"y American Cable Association, at 14, citing Applicalion, al 28.
® “With NBC Universal deal pending, Comcast reaches accord with Hispauics,” Bob Fernandez,

The Phifadelphia Inquirer, July 1, 20110.
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Nonetheless, Rate Counsel urges the Commission to heed concemns aboul
ComcastNBCUs ability (o leverage its conlrol over the Spanish language broadcast
market.” As Public Inlerest Pelitioners explain, the Applicants have not committed 1o
invest in sew progranming for Telemundo nor to the production of lacal news and
cammunity atfairs programming. but rather to re-run existing programming on cnble and
On Demand plarfonns.“ The “commitments appear to be litile more than a proposal w
secure more ¢able subscribers, not to increase Telemundo's broadcast programming or
better serve the Spanish language brondcast ardience."”

Also troublg is the fact that NBCU has yet lo comply with the FCC's
requirement related to WBCU's agquisition of Telemundo that it divest one af its three
stations in the Los Angeles market within |2 months of the merger, and indeed that seven
years later, NBCU has yet to comply with the FCC's requirement.®® Commilunents that
the Applicants fail Lo follow through on and that the FCC fails to enforce are meaningless
and certainly cannol be relied upon to mitigale harm to consuniers or 1o yield benefits lo

consumers. The transaction would not only increase Comcast/INBCU's warket power bul

would niso increase jts incentive and ability to' lout Commission rules and requirements.

htp:aar pliilly.com/philly/businesy20 100701 _With NBC: Universal_deal pending_ Comcast reaches
_accord wilth Hispanics.html

i Public Interest Petitioners, at 20, $5-61.
M i, a8,

B i, w39,

i id , a1 5960,
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