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SUMMARY

Initial comments raise sobering concern.-; aboulllle polential adver~e implICt of rile

proposed $30 billion Comca>l-NBCU lransaclion on divernity, local programming, rale~,

and ilIDovalion, and also demonstrale 1h.11 the Applicant:! tw.ve fu.iled lo meet their buroen

of proving thai the transaClion, on balance, wonld serve the public interesl. Poot-merger,

Comcasl-NBCU would po~ses:; Ilrealer incentive and ability lo di~rimirw.le allu.in~r

rivals, squelch Ille fld~ing online video indll5try (which the Applicllnts dearly view a> a

direct threal to !heir tnIdiLionaJ cable re"enue stTeam~), and sheller their markel pown

The re~ull would be, amon~ other thin~!l., 105~ of diwrsily in programming; bigh~r

raleS for conswners; a chilling influence on broadband im'e~lmeJII preci~el)' al a lime

when lhe nation is seeking 10 fulfill Ihe ,'i~ion sel forth by the FCC in il$ National

Broadband Plan (becau~e the pro~pecl of eilher higher programming co~ts, inability lo

obtain certain programs, or degraded acces:; to Comcasl'~ and NBCU'~ conlenl would

discourage broadband investment by provider:; that might olherwi~ reI)' on "ideo

revenues to justify broadband deploymenl); and network di~riminaLion.

For the many rea>on~ discussed in the~ reply comments IYJd in other~' Inllial

comrnen1.:5, Rale Coun~l i~ skepLical of the purported benefits of the propo.ed

transaction, is per~Wlded lhat the Corncasi-NBCU merger would harm o;onswners

~lIb3tantiaJly, ElUd recommends that the Commission find 1h.1t lhe AppIicwl1.:5 hOi,',,", not met

their burden to prove thaI the transaction is in lhe public inleresl. Rather tha.ll expendin~

snb~tantiaJ FCC resources 10 crafl adequate safeguards lo overcome the man)'

deficiencies in lhe proposed transaction, Rale Counsel recomrnend~ thai the FCC in~tead
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reject the lransaclion outright MBllY parties have proposed diverse remedies, and now il

is the Applicants that should shoulder Ihe burden to propose slgnilicantly improved and

meaningful commitments. The Applicants' "as-filed" commitmenls are so lacking and

insignifIcant thel Ihe FCC cannot &imply "fIne-tune" them. Because the proposed

tnmsaction and commitmenls are so fundanleutaUy flawed, Rate Counsel urges the

Commission 10 simply reject the Application, or in the alternative to require the

Applicants to re-submit their applicatIon with a more credible set of conditions thai more

plausibly address the serious concems lhat initial comments have identified.

However, Rate Counsel recognizes that the FCC may, conlrary to Rale Counsel's

recommendatIon, consider approving the lransaction with conditions that the FCC seeks

to desigu. Iu anticipation of such an outcome, Rate Counsel urges the Commission to

consider carefully the various suggested remedies identilied by parties in initial

comments, and Rate Counsel highlighls some of those in these reply cormnents.

Conditions are essential to ensure that video consumers benefit from robust,

competitive broadband and programming markets across all platfonns in the years to

come, and that COlL'lumers may benefil from the innovations, diversity and locaIi:mt in

video progranmling and lower prices thnt such competilion yields. In previous orders,

the Commission has adopted conditions to otTset potential risks. As Rale Counsel

discusses above, and as the nlllny detailed initial couunents demonstrate, the risks of this

merger are more serious than other mergers for whIch the FCC has provided condilional

approval. Therefore, the FCC shonld adopl in some instances simllar and in other

instances signil1cantly more stringent ccnditioTls if It intends to approve the

unprecedented merger of Comca:5\ and NBCU. Absent such conditions, consumers will

2



be irrevocably hanned by lhe merged entity's ability and willingness to thwan the

developmenl of competiliw online ~ideo WId broadca~1 market~, Furthermore, it is

essential lhat Ihe conditions truly be enforceable, lhe conditions nol shift the cost of

wmpJiallce (and rlsll:s of non-compliance) 10 rivals. and the FCC po~se8~ Ihe

lIdminisulitive resocuces necessary 10 ensure snch enfol'l'emenL
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Before tbll'
FEDERAL COMMUNICATIONS COMMISSION

Washington, D,C Z0554

In the Matter of

loinl Application by GE and Comcast for
Transfer of Control of License.s from GE to
Comcast

)
)
)
)
)

MB Docket No. 10-56

REPLY COMMENTS OF THE NEW JERSEY DIVISION OF RATE COUNSEL

I. INTRODUCTION

With thi3 filing, ;>rid pursUllnt 10 the schedule set forth by the Federnl

Communications Commission ("FCC" or "Commission")/ the New lersey Division of

Rate COIlll5eI ("Rate Counsel") replies to the comments and ~lions to deny submitted

by various enlitk· regarding the application by General Electric Company ("GE"), NBC

Universal, Inc. (''NBCU'') and Corneas! Corpornlion (''Comcast''), for lran~fer of C()nlrol

of Jicenses. 1

Num,mJUS parties submitled C()mmenls ana petilion~ to deny. Ral~ COIJII5eI does

nol re~pond 10 all of the num,mJ1lS filings submitted to the FCC, but ralher responds 10

fCC Public Notice, DA 10-457, "Commission Seeks Commcnl on Application, of CODlCast
ColpOr.Ilion. Gcne",l Elccrric Com pliny, ond NBC Unive..al, Inc. '" A'sign ~nd Trnnsn-r Comrnl of FCC
Licen..,.:' rclea.<.e<l MarclI. 18, 2010 ("Public N(I!ice").

, I On Jonuvy 28, 2010, Come.." GE, ond NBCU (rhe "AppHconlS"l joinlly .ubmilled applicarion,
ro rhe Commission ,eckiJljj COIIienr 10 ",sign and trvI.rer control of V",iCUI li«n•., 10 a new Hn,ired
liability COml*lY lhal woulJ con,rim,e a Joint venture of GE and CODle.." (rile "Joinr Venture")
("Application'"). Sub~uenlly, on March 5, 2010, me AppHcOlnl> fil.,., a reporl .,,, ilied "Appllcarion of rhe
Commission Staff Model of Verlieal Foredo.ure 10 \he Propooed Com<",t·NBCU Tran,..,tion." The
Appli<anls requesled 1hallhl, economist>' repon be considered", po.rt or t"eir AppHcalion '" Ute FCC. A.
described in the FCC', Publlc Notic. "n,. propo,.d "an,,,,,,icn would <nmbine me broaJeasr, cable
programming, motion picture ,ruJlo, rh~m~ pink, ""d o~line <onlenl bu,in<soc. oC NBCU with me cable
programming and «flain online cunrenr busin.s>CO' of Comco"." Publi, Notice. The FCC issued an
lnfonnation and Data request to the Applicanls ~n 11-1.;. 21. 2010, W ...·hkh ",.~n,.. were sublllineJ on
Jone 30, 2010, and posted on the FCC's web ,ire J"I)' 9. ;<010.
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the Slllient issues mised lhat, in Rate Cooosers ,'jew, are of the most grElVe concern 10

consumers in New Iersey.~ The decision thai the FCC renders in this case will have

major consequences for the emerging on·jiue video markets, vertical inlegralion in the

indu.~try, horizontal inlegnllion i.ll the industry, and the likelihood of similEll trumactions

in the future. The policy !hili the fCC sets forth in this proceeding will have fEll-reaching

implicalions throughout the indu..ny, afti!cling all COll3wners, and 1.he quality of and

prices for the infol1l'lalion and enlert:linmenlthal ~onswners receive.

A. INTEREST OF RATE COUNSEL IN THE INSTANT

PROCEEDING.

Rale Coansel i~ an independent New Jersey Stale agency lhllt repregent!l and

prolect.'i the interesl.'l of all utility conswners, including residential, business.. conuner>;:ial.

and industrial entities. Rale Cooosej participates actively in relevant Federal and slilte

administrative and jndicial proceedings.4 The above-cuplioned proceeding is gennane 10

J I Amoog Ihe initial COlnmenL'llhaJ. were filed include Joint Peli~on 10 deny ofCon,umer F_drrarlon
of America, Consumers Union, Free Presl ond Media Access Projecl ("Public In"""~l I'eti,ioneB");
Petition 10 o"ny of Publio Knowledge ("Public Knowledge"); PeIilion 10 Deny of DISH Nt""aIk L.L.C
("DlSH") ond fchoSmr C0'1'0",lioo ("EchoSlIli') (joinlly "DlSH/EchoSw"j; DIRECT\', Inc.
("'DlRECTY"); Americ30 Aolitrusl InsliluLe ("AA["); B[oomburg; The hir A""e.. 10 Contenl &
T<I,"""municlllion, Coalition; City or Detroit, Mkhigan; Ciry of Scatlte, W...,hingmn et al; 11,e
Greenlining l" ..itu~; Alliance for Commonkolion, Democ.-..:y (~ACD"j; EarthLink, 100. (~EarthLinI:");

AOL, Inc ("AOL"j; Amerioan Coble A""""L1tion; Chri,topher S Y"" ("Yoo"); National
Telecommunical.ion. c.x.p.:r;ttive A"odolion ond W""em TelecommunicaHon; Alliance; US Telecom
A.<!IOoiolion; C;""o SY'lem,; NationaJ Assooi.,ion of Telecommunicutlon' Office", 30d Advi,ors
("NATOA"): Communicotion, Worke" of America (~CWA"j; A8C Tele.i,ion Affiliute, AS8OCiution,
CBS Television Nelworl< Amliotes A"'l<JCiution, and FElC Television Amli",,,, Associalion (~AffiliaLes

A.,ooiaHons"), Rate Coon,eJ', reply common" re.pond to """,y, but nol all. of th«. comment.<.

• I R.le Colln<et """ pmtioiputed in m.ny· fCC proceeding, conceming ItMif.", ofcontrol. See, e,g.,
[n the Maner of Tranlfe,. of Conltol filed b~' SBC Communicali"", I"C. and AT&T ''''1'" WC Dock«
No. 05·65, [nili.l and Reply Commenls of Role Counoel. Aprh 25, 2001. ""d Ma~' 10.2005, respeclively;
[0 lhe Mmer of Verium Communical.ions Inc. and MCI. Inc .. Applica,;on< for Approvol of Transfer of
Control, Federal Conunonioalionl Commi..ion WC Docket No. 05-75, [nilial C"mmen"'. May 9, 2005
(including .ffidavil O[SU'OIl M. Baldwin ond SelBh M. Basle)'), Reply Con"""",,. M.1~ 2". 2005; In the
Maller of AT&T Inc. and BellSomh Corporalion Appli<aiions for Approv.l ofTr""'ltt at" C"nrml, Federal
Commun;o",ion, Commission WC Docke, No. 06-7~. In;,i.l Comnr""15, June 5, 2QQ6 (including
declarndon of SUlan M. Baldwin and Sanlh M, B<uley). Repiy Commen.., Oclober 3. 20C6 (inclnding
decl"",don or Sn,,,,, M. 8aJdwin, S.rah M. Bosle)' "nd TilntJlhy E. Howinglon); In Ibe Marn:r or fJnharq
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Rate COWlsel's contiuued pW1icipalil'ln IIl1J interest In implementation of the

Telecommunicadons Act of 1996J
El5 well a3 Title VI of the Communicalioll3 Act of

1934,11.'3 wnended, under Sections 601 et seq., 4 U.S.C. S::!l.

Among the goals that Rate Couru;e1 recommends Lo [wide the FCC's deliberations

in this proceeding are: diversity; quality; rea50lllIble rates. terms and wnditions; vwiety

and availabilit} of cnnlent; localism -local programming; competition; and iunontion.

Also, Rate Counsel wnlinues 10 urge the Cornmis~iou hl rake into account the fact that

the broedbMld market is dominated;n Inany geogr<lphic markets by, at best, a duopoly.

which does not present eifective competition in the supply ofIutemct access, and which,

in tum, provides an important context for assessing Ihe impact of the proposed

Inlltsa.::tion an COUSUIllers.

B. OVERVIEW OF INITIAL COMMENTS

Initial commems per~<wivelydemoustrate that the proposed $~(l billion ComeaSI·

NBCU transaction would be unique and groWld-breaking, but that ~s il is presently

structured, the transaction wculd kad to substantial harm' to conSUIllers that

unambiguously outweigh the purported benell,s. If the Cammission nonetheless

Co'J)QrJlion. Tri1n>t:eror, Appho"lion r", Transtor of Coritr<>l nr Do"'''I;o A"'~_",",tation, Under Section
214 of Ih. Communic<ltlans Aer, "--' Amioded, WC Dockel N". 08-238. Ini,i:.1 Comm<nlll, Janulll)' 8, 2009,
Repl;. C~"lJIIen". J,t1luuy 23, 2009; In tne Ma~er or AppJi"";""< lil.d by Frontier Comm"nl~aIIQLl'

Co.,,~ralion and V",ilon Cammun;~.l;oos Inc, for Assignn,..,,1 a, Trllll,jet ofCooiro~we DC'Oke, Nn. Q9
95. ("~mmen .. af lile N.,ional A"ociation of Slale U,ility Consnmer Advo<:.aWi and lh. Ne,., Je,;.ey
DiY;''''" of Ral. COLIJ""I, SCptclnner 21, 2009; Q,.,.... ConnnnnlcaJinnl Inlemal;ooal In~" Tr,l",rerar••nd
Cen"'",Tel, In~. dibla C.nrllryUn<. Transfe",e, Applicalion for Tr.""fer of Control Under Se<tinn 214 at"
!he ("ommLlnie"rions A~l, ... Am.nd.d. we O<xk<'l No. iO-llO, Inilial Commenl, of Role C~"",.l, July
11,2010.

, I Tel"COlnlnnnicatinn, Act of 199~. Pub. L. No 1ll4- i04, 110 SUll, 56 (~199(\ A~I"). The 1996 A~I
amended Ihe COlnmunicalion" Act of 19:<4. Hereinafter, I~,. Communi~alion, A~t of t9J4, a, an,ended by
,n" 1996 ACI, will be referred Ill .. "!he 1996 ACt," or ''1lle Ae,'· and all cllalion. to lhe 1996 Act,.,iIl be 10
,n" t996 A~l as il Is codified in !he Unil.<d 8101.<0 Code,
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contemplates approving the transacliolL il should only do w afler more eXlen~ive ~l'\Itiny

and the eswblishment of lIdeqUllte prolll(;tion and oversight by the FCC W en~ure 1h.1t in

the yew:~ to oorne, oon.-;umers benefit from real;OIl11ble prices, program diversity, robust

competitiolL and brolldbw:Jd deployment throughoul the United SlB1es. The propo~ed

lIWJsoctilln wo;>uld represenl lhe fll"Slmajor media merger ~il1l:e the indu~lr)' h:lll deplo;>yed

broadblJDd technology Ihal can also;> di~tribule videoo oomenl.° As ~lly described by the

Public Inlerest Pelitio;>ners:

Nol only is thi, merger unprecedenled in the his!O;>lj' o;>f lhe video;>
mlll'ketplace in lenlls o;>f ilS sco;>pe, it is alw unpreced~nted in lerms of lhe
hllrffis it will wreak on oompelitio;>n and polenlial ulllovlliion in existing
and emerging video markels. If lhe Co;>mrnission approves the propo;>sed
trnnsaction, it '-\Iilliay the groundwo;>rk for a single co;>mpany 10 0"'11 a huge
array of popullll' conlent !lIld enable il to;> ellert undue inII=e over how
thai conlent - and the conlent produced by oompdilor~ - is distribuled
over the airwaves, cable, and Internet. (-Dnl1o] over Wly one of these
elements would be sufficient to wilrr!lIlt rejection oj the mager
appliCiltion. Taken together, they overwhelmingly require thai result.'

Furthetmore, any conditions that the FCC may impose need to be enforceable, and the

FCC must have sufficient resow:ce.<i to IlCtuaily ensure such enforcemenl. Simillll'ly,

condition~ that shift the burden !lIld oosl w rivals for enforcement ~hould nol be viewed

as meaningful condition~ - where ~mall and mid-8ized rivws must ellpend ~ub~tanlinl

time and resources w seek redress they :lIe _unduly disadvantaged by the oomplwnl

• I Public InLeresl Pelilioners, al II.

, I fri, aL 10. See also American Coble AssodaLion, aL 47, " ..ing th~L the "Applicanlli propose 011
unpre<:edenLed ron,olid"lion of conLen" distribuLion an,l "on"'ol of lioensed speclnJm" and Lhot lhe
lrnn!l"clion "would crea", .ignificant horizonlal and vertical harm., resultiug iu bigber costs Lo cousumers,
reduced compelilion, and, in lhe Imaller ", ..ht...rved by ACA members, diminished broadbOlld
deploymenl" and CWA, at 2, ewing lhal lh. "Applicotion before the Commission 10 combine lhe nalion's
largesl cable and Intern", distribulion COmpOlly wilh lhe notion's leadiug now,roonl "lid producTion
compOIly wonld create a Inedia conglomera", of unprecedenled .oope OIId ,cale that would cll.Uenge lhe
CommLssiou', obligalions Lo safeguard lhe public inlere't"



process. A complaint-driven approach to regulatory sal"t-gulll'ds benefits ttle incwnbent

and those with market power.

Rate Counsel is heartened that Commissioner Copps recognizes thai the proposed

merger i~ "huge - ree.lly huge" and that, alllong other things, "[i]l goes to how much

control n few individnal companies should have over the distribution of mediu."a Rate

COWISCI concurs thaI ''the rules of the broadband game must be Il.'i opeu and dynamic Il.'i

the teclmology itself, and oue thing i~ clear above all else: broadband and lhe Internet

must not become the province of gale-hepCf',llltld toll booth collectors." 9 Rate Counsel

also concurs thul "!he risk of market failwe in lhe marketplace of ideas has greater

implications than for ordinllIY ware", ,,10

A;; Amerkan Cable Association explains, ulthough Com~t is purcha5ing only

51% of NBeD, "the horiZllUtBl and vertical harms of the Ilctulll Lr.IIISllciion will be

substantially the ~e Il.'i Ihe harms that would arise from a simple merger.,,11 RegM'ding

horizontal harm. !he pmgfllITlmiog assets would be under combined Ilwnership, which

create~ additioJ\llI incentives und opportunilies for CorncastINBCU to restrici rivals'

access 10 key programs, and regarding ~'erti;:a[ harm, the joint venture and Comcast can

coordinate their actions to ITllIXimize their 101111 profIts. Ll Rate Coan~el concurs thai the

proposed ComCllStlNBCU joint venture "is rooted fundamenLally in Ihe enhancement of

market power and the potential to execule anlicompelilive Slri\legies" and ''to shelter

'/ SLaLen",,1 of FCC CommiilioMr Michoel J. Copps, ComcMI!NBCU Forum. OiC'lgo, IIlinoi,.
July 13, 2010 (''C<>pP' Chic:lgo S18,.m.nl"),,1 I.

,/ 1.1,812.

10 1 AAI, 81 6, cil;ng A"""...,.d Pre,. v. Uniled SlaIe" 326 U.S. I, 27_28 (1945).

" 1 American Cobl. A..oc;"'"n. Edlibil A, "EconOlnic An:Iiysis of the Compehliw Homl. of the
Proposed Comc..I-NBCU T"""""';on," Willinm P. Rogerson, June 2 j, 2010 ("Rogers"" sru.Jy") OJ I8.

"I 1.1,813,
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Comeast and NBCU businesses from competition arid to conlIol how competilion

develops between the contentIMVPD WId conlentfHSI [high speed Internet] platfonns."ll

Rate CoWlsel also echoes the concern Utat the approval of lhe proposed transaclion could

trigger olhet similar mergers,14 whieh would further deprive COMU!Ilers orthe inuovlltion,

qualily, and price prolectiou llwt com~titlon might otherwire provide.

II. CONSUMER HARMS

A. INTRODUCTION

The transaction would yield horizontal consolidation iu lhe emerging online video

market and vertical clln~olidation in the mulli_channeI video programming distribulion

("MVPD") market with ComCll.!lI's distribulion assets. 11 As DISH/EchoSw observe,

conlIary to the Applicwlls' attempl to delJne t'NO dislinct markets consisting of tJlldilionai

~lVPD service and Ilnline video. ins lead, the markets are related, and all MVPD

competitors rely on the availability of online video 10 compete. l6 Consumers seek Ibe

integration oftradirioual and new services. It is in pw1 the lJansaction's impact ou lhis

new emerging markel thai djtlerentiates it from olber mergers.

Viewed mol\' broadly, the lJansaction directly affects the tlow of informalion

throughout the COWitry. As CWA states:

Tile Supreme Court has emphas.iud lhe Commission's duty WId nulbority
10 promote diversity and com~Lilion among media voices based on the
principle lh.:1t ''the wide~l possible dissemination of information from
diverse and antagonistic soarceg is essenlial 10 the welfare of the public. ,,11

II 1 AAl, a15-{i (emp""";' in o~i""ll.

"I 1<1., ... 17,

" 1 See, e.g., DlSHlEchoSlaT. al I;.An'erican Cable A,,,,,,,i.lion, at 9.

"I DlSHlEcbOSllIr, ... 2.

"I CW", 81 e, citing T"","" Broadca,rlng SYS"". inc. v, FCC, ~12 U.S. 622, 663 (1994) (oiling
Un/led Slates Y. Mld'o!U/ l'jJ"", Corp_, 406 U.S. 649, /illS n.27 , 1972)) AIld al,o rorer.ncing AT&T-Ca"ca'/
Order, pam. 27.
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Much is at 3take ln this proceeding, Wid yet despite the high stakes for consumers, the

Applicants have lalled to demonstrate that the tr.msaclion would further the goals of

diversity and compelition in dIe n"tion'~ media voices, 18

In contra'lt with the vast m.a,iorlty of the comments, Cisco supports the proposed

transac,jOlJ.l~ Ci~, which hIlS a "long-teml partnernhip with ComcasC1lJ and which is

one of Ihe Je:llling supplie[~ to Comcast of leased set-top boxes/ l a.,ticipales that the

transactio!l will benefJl lhe pubE!: ~by ~u\lporting the distribution of new Wid innovative

prodUC1S Wid sen'ices to consumers."ll Ci'lOO dC'll:nbes ComcllSt's VllriOUS cutting-edge

products and services, including ils deployment of noesIs 3.0 tedlllOlogy ("relying in

pan on Cisco routern and solutions"l), its implementation. with Cisco's IlSsistllnce, of an

improved national content delivery network infrllstructure24 nnd Comcasl's "tJai;k record

of innovation."ll According to Cisco, the transaction would "accelerate the developmenl

of in-home Wid media entertainmenl, which win help meel that demand in ways the

companies could not do individWllly.',l<l However, even if the proposed trWlSElCtion

would facilitate Comcll5t's ability 10 develop nnd deploy new products, Rate CowllIel is

"I CWA .t.~ "'j.... ",ri~us concerns allOUl COLnC"'I" relalion,hip with it> employees, which merit
Commi...ion a;ln,ider.lion in llw Con""i;.ion', deliber:nion. abou' ,he public interest of the proposed
Iron,aclion. See, '.g., CWA, at 9-1•

.. 1 Cisco all (urging "!he Commi..ion \0 promptty approve the proposed joinl vonmre").

'" 1 III

"I M,aO.

", Ill, at L

", IIl,at4.

", Ill, at 6.

", "" Ill, a, 7.
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not persuaded that the "haslt-ned deployment of these new lechnologies,,17 jll'>lifies Ihe

numerous risks to competition. diver~i\)', rBtes. Elfld localism that the Iransaclion would

pose and that Rate Counsel describes below. Furthermore, Cisco describes mulliple

inno_ative products lIud services that Comeast has already beenllble 10 pw:~ue wilhoul

Ihe propQsed merger. Rate Counsel is nol persuaded that a company with the nmional

seale and scope of Com.::asl cllIlIlol continue 10 innovate 11111 sufficiently rapid pace, even

if Ihe FCC denies the proposed transaction.

B. IMPACT OF PROPOSED TRANSACTION ON NASCENT ON-LINE

VIDEO MARKET

The aspect of the proJX"sed trIInsllction th~ differentill!.es the IIpplication

significantly from other transacljoJl.~ is its potential impllct on the nascent ouline video

ITllICket. Numerous parties raise concern Bbonl the inhibiting effect of the proposed

transaction on the emerging online video market, and also observe thaI this proceeding

may provide the Commission with its first opportunity to analyn.: comprehemively the

rebtionship of the online video market to the video distribulion bU'j(ness. llI The

proJX"sed IIllr\.';oclion cOltld thwan the competition that over-the· lop ("OIT') video

compelition brings and also result in higher prices for eonsumers?9

" I ld.

"I See, e,g., DISHIEchoSlllr, ~l ,; Publio Intero" Peliti"",,,,,, al 22 (.tI"ing, omong other lhings,
"Comcan would have lhe abili'Y - lind lh. in~.nli.e _ 10 c"<lke all' In it> inlilney lhe fire! truly effeclive
1I0Urce of compelilion in lhe video mlllbrpJaee""): Americ4lI Cable Ass.oc;lJIiOll, al 34_37; AlA, al 21-24
(stilling, among oIner lhings, al 24: "Whik ""n,abdalia" 'hal ~lI'''15 n""ceoJ markel' ill n(ll. unfamiliar to
regula",n >nd anlitnl,l enf"'t:en, i, is 0(11. a v.,.U_"""tn..." ~nd coo60lidadon mises more que..i"n> that
(sic) it OIlS""""""); CWA, al39-55 (discussio&. ","nng nlher lhi"<1" 'he lran,idon <lflnteme, video from a
romplemem In a ,ub<l;lUle for cable lel•• i,;",,)

"I CWA, ill 42-43.



Each oflhe applicanls possesses subsliInlial markel power based on programming

ElSsels.)~ Comcast offers "flll1cutXflnily" which enabies consumeJ"B Lo view onl~ vid~

content iftll~Y pay for acc~:IS to a facililies-based MVPD, and NBCU is u slllkehoider in

Hulu, a rival to hncaslXfinity, which enables consumers Lo &Xess online video. The

lramaction would enlirely eliminate this head-to-head compelition." Hulu is the second

largesl online distribulOr (after Googie !lites) ''while Fancrol Uillacts about one fourth of

the volume of visits as does Bulu.',:)! Furthcnnore, lhe m~rged entity could deny rivai,

independent online video providers access to content Ihal Corneast uses in its online

servkc, "slow-roil" negOlialions, or offer tile cOntenl lit unrcuonable mles, terms and

condilions. l.l By requiriug consumerB Lo subseribe 10 u tradilional cable provider in order

to view the most popular online videos, Comcut could eliminate potential competition

IlI1d also prolect its profitable cable television revenue Strewn?4 PreSOllly, consumer:!

must subscribe to Comcast's cable television service to obtain lICceSS to Corncasl" 'TV

Anywhere" (Fanca5t Xfinil)' TV).H

The trllnsaClj')[1 'NOuld provide Comcast wilh conlrol ofN2CU feature films16 as

well as a one-third interesl in Hulu, which would provide Comcast with tools for "killing-

off emerging Internel-bued compelition before it can even gel olf the ground.',]'

"I Am.:ncan Cable Associalion, Roge"':>n STUdy.

" / Public lnle,e" l'eIilioners, ar 23.

"/ AA1••' 14, cile omine<!. Accordiug 10 AAI, ,i".J onl;ne Oon'en' 'Weglli"" ond markeling sile,
lnduok Bo~..., Crackle, Netflix, ond Sling. let.

"/ Public 11\l'""t Perilioners, at2~.

"/ /d., a125.

"/ AAI,'" 19.

'"I NBCU bAS a 4000_film lib,"')' dod ~ major motion picture studio Ibar prodnces and/or di.tribu'e.
dpproximEdely 20 films per yoar. Am..i~ Cabl" A""",ial;on, al 34, ciling AppliCiOlion, "' 3 I.

>7 / Public Inle,es< PeTi'io",..," 2S
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Comcast'! abilit)· to tie ill ils cable television rervice with online content wonld prevenl

rivals from competing efti:ctively.l8 Customers wonld sllfl:er because Comcast would

liltdy "imposeD the cable subscription pricing slI'llcture on the IntemeL"J9 WhereElS

lodny consumer:; can access Hulu wilbolll subscribing to cable television, posl-

transaction, such. an option likdy would no longer exist.

ComcllSt would have the ability and incentive to withhold NBCU conlellt from

ouline wurces. 40 New application<; such as Google TV (which inlegrales multichannel

(elevisiou and web media COlllCr;!)41 and DISHQn[jne.com !lJId Sling.com require "an

open, unfettered broadband collnection.'''~

Rnle COllnsel concurs with comments that demollstrate that oulinc \'ideo is a

"must nave" ilem,'] Bud thai must h~ve video programming will '"relain its 'mils! IIlIVe'

" .. CWA, ar 44 and AlI,1chm",,1 Fl, DcdaIlllion or Hoi J, Sing..- ("~ing", Declaralion"), al porn, 19.

CWA, .,46.

Publj, Knowle<lge, .1 13, See also, AAI, 1110-2t.

"I Google TV ""lIbl.. DlSH subscriber.; ro "per1'omI I unified se.,ch C<lvering Ihe ii'ling; in Ihe
program guide, the ,,m,,e,ib<-,-'s DVR ...d the inI<:nICT:' '0 thllt, for example, a C"n'"""I", """arch fo,
"SUIW of the Union" mighl b,ing up CNN's Stale of rhe Uni"" prognun frOIll rhe progrtl/ll guide, a recO\"dcd
C<lpy oflbe Sl1Jle ofthe Union oddre.. on the subscriber'. DVR, omI. "'...ooip' oflhe Stale of the Union
oddr= from whiteholl,e,gov." DISWEchoSur. D.cluralion ofRJoger I. Lyne~ ('L)1Icb DecI."lli",,"), IT
par.... 3-4. Thi, unifi.d search ,."ould be inlteod of. ronsunTe, nfeding 10 ""parnlely view her PC ...d
Telcvision.

"... DISHiEchoSlal, al 6, DISH and Googi. =enlly laundlod Googlo TV, w~ieh inlegrales
nluhichOllM:ltel.vision and web media conlen1. I.i, D.cl!Illllion "fM.rk Jack"", (~Jacbor1 D.<I.....lion"),
p.'" 10. Th. "SlingPl.yer" software ronneels us." on diV<:"", cOlllpuling pllJlfmms (,uon ... PC and Mac
lalJlop ...d d.skto~ «mlput.". i~hone, iPod, Blackborry and Android mobile d.vices1 r" !h.ir SlinSbox,
wbic~ then giv.s cu",om,.,.., d,. ability to watch and control diver.;. device,. Id., Jootso'o Deoolaralion. para,
j. Floth appliCilliDll£ ret}' on broadband inrerconnO(1ion' A; «'l~laine<l by DISHiEchoSW, rhe o"ly
effici.nl way 10 disl,ibute "Iong tail content» (conlenl Il,al i. of inl.,e't (Q only. sm.ll number of
ron,um...) i, via an Internel connection, !d,,"1 pa,a. 13. ,\ny discriminalion by Comc..1in the delivery
ofche d.ta ov., Ih. broadband C<lnnection would ii.rm COntc.st's rival•. !d, II' p8l1l. IS.

"I See, e.g., DISHlEchoSW,.1 )·8 indudi"g refe,.oce 10 Pew ~Ieon;h. Ccnle', Pew Internet and
Amerie... Life Projecl: Th. Sl1Jle or Online Video (Jun" ), lulO), available 11\
hnp,:i"'ww·p.winlenTeI..org!Reportsl20 JOiSl.Olb'( onHne_yjdeo,",px. See al,o DlSWEchoSw.
D.donnion of Dave Shull,.t para 10, 'lalinS' "DlSH Ne,work would no, off.,- a e<>mpetiliv. product
withoul Ihe NBC Network; NBC_Uni.elVl non-broodoas, networks: and Uoiv.rsal Srudioo movi••. "
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nature regardless of tile distribution pl~tronn.'M As AAI rCll.'iOllllbly ll.'iks, "Why is P JV

[joint venture] the size and scope of Comcsg[jNBCU necessary to further develop these

servkes?'..tl Illdividually, the Applicants "Iready were developing and promoting

Fancasr nnd HIIIII, Furthermore, o:s AAI observes "the llvoidance of 'oegoliotillg friclion'

cited by the Applicants as an etliciency jllslificlllion Irallsilltes to :m avoidance of the

vertical compelilwo necessary for content producers to gain distribotion."f6

The prop[lsed tl1U\sactioll would provide the Hew combilled entity with even

greliler llbility to reduce competition in the nascent online videu market.47 For example,

Comeast would have an i.ncentive to degrade file speed wd quality of NBeU video on

demllnd content lhat is delivered to a DrSH subscribel relative to that provided 10 II

Comca:;1 subscriber, and similarly would have the i!l~nlive and ability to make NBCU

COlllent on FfIllcastiXfirrity better than that provided on DlSHOnline.4i

Through NBCU's owner~hip interEst in Hulu, Corneast could acquire insight into

the vllIious platforms !hat Hulu plan~ to support and use tbat information to ll.'<'li~1 il in

developing Comcasl felltllre., Il)' well as to ilCquire information about Hulu's content

distribution models, wbicb would help Comc9.'it improve its own online video services

reiative to its competitors' online video platforms.49 Furtbermore, orSH/EchoStar raise

.. ; Am.rioll1'l Coble A'''''';''t;on, a, 35.

"; AAI, .. n.
"; Id." 22_23.

"; DlSHlEchoSlIlr, al 18-23,

"; /d.atI9.

"I /d" at2D-21
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the concern, which merils the fCCs eonsideralion, WI the merged entity would have WI

enhWIced ability to leEld Eldvertisers toWolJ'd Comc:l3t's prodncts.so

C. COMCAST'S PRESENCE IN THE BROADBAND MARKET

COllicasl's control of lasl-mile networks provides it ""lth unique nwket power.SI

CODlcasl is the nalion's [argesl NsideOliaJ broEldbWId access provider, which means lhal il

POS5eS~S llJuUlpassed ability to control broadbllIld markels. Acrording to the Public

lnlereSl Petilioners, Comcast's cable systems currently serve 24.2 million snbseribflS, ils

broEldbWId network pas~llS more lhan 50 million homes, and COr:ICa.'l! provides high

speed Internel service to abo\;c [5 million househoIds.;l Furthermore, Corncas! is the

dominant broEldbWId provider ill the nwkets thai ic serves.'J

In considering Comcast's markel power in the broEldband markel, the FCC should

also view the company's market share within rek~ant geographic markets rilther than

simply :l3 expressed on a nalional ba~is. Fllrthennore, in mWIy geographic markl:ts,

broadband access by cdecommunicntioM companies is providing less compeCili,-c

pressure thWI it did in previo:l3 years. Relative deJIWld for tele\;ommunicalion~

eornpanie~' ri,'o1 broadband prodnct - digital subscriber Iinr: sl:n-'ice ("OSL") - is

expected to declin<: as consumers seek the higher speed and capabilitie~ of cable

companies' broadband access. 54 Rate Counselhas rep.:atedl} demoMtrated and sta1ed in

filings to the FCC thal a broadband duopoly do<:s nol represent sufficient competition to

"/ /d"a,22.

"/ Public KnowJedBe, a, 14.

" / Public Inlere'l Pc,ilione~ .. ! l. Iootnotl: 12.

,,/ /d.,a'15_17,

"/ Fede",1 Conununicadons C",nom;5Sion. CMn<",iJJg Am~rjca: Th. Nariana/ Broadband Plat!,
.epon submined '0 ,he U.S. Coogr..... Morch J7> 20 JO ("NOIioMI Broadband Plan"). Chapl•• 4, al 42; See,
.1"", FCC, Wireliue Compelilion Bweall, Higll--Speed SeNi••s jar Imemel Acc.,..: Slaros as a/ D.cember
]/, 2008, February 2010.
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yield just and reasonabk rales. ll A~cordiugly, Hoi only is a b[oadband duopoly

insufficienl 10 restrain Comcasl'~ I.ilclics and prices, but a1!lO, DSL is not keepiog pace

with Comcast's broadband oplions, resulliog in ComCElS1. increasingly domiualing local

broadband markels.

From the oUlS~t of the age of high-speed Inlemel access, l:&ble modem use hElS

outpElCed DSL. Ac~ording to the FCC's High-SfX!ed Servicesfor Jnlerfk1/ Acrt'SJ re!Xlr1~,

Decemoor 1999 cable Dlo~m subscriptions tolaled approximately 1.5 million, while DSL

subscriplions were under 400,000.'~ Bolh techuologies have experienced subslalllj[l\

increases in subscriptions. Annool growth ral~ fer bOlh technologies remuined above

40% through 2003, bUI gradually declined each year. The annual growth rate in DSL

su~criptions from December 2007 10 December 2008 (the most reQenl pericd for which

dat3 are a.vailable) was a mere J%, while the growth rale for cable mod.:m service

remained a solid \4%. As cf De.:cmber 2008, tbe FCC reponed approximateiy 41.5

million ~able modem subscribers, ab-:out 30.2 million DSL sub~cribers, and 25.1 million

"I See, e,g., Inquiry Concerning lhe Deploymenl of Ad"iIl..d TeI,cOmlll1U1icalion, Capability 1O All
Americans in a R",,;~nable IUId Timely fllShion, and P~..iblc Steps !(1 Accelenlle Such Deploymenl
Pu""<Ultlo Seclion 7Q6 ofllle Telecommunications Acl of 1906. FCC GN Dccket No. 07-45, Commenls of
the New I."er Division of Rate Counsel. May 16, 2007.•, JK-21. ciling and II\laChing Susan M, Baldwin,
Sarah M. 60S ley ood Timothy E. Howington, "The Cable· Telco Dunpoly'g Depl<>ymenl of Ne... I....y';
[nform.lion lnfrastrucwre: Establishing ACCOUlltability," While Paper prepared for th. i"Jblic Advocal<: of
New Jers!"y Divi,ion of Rate Counsel, January J9, 2007; II, lhe Matter of A N.,ion~1 B'ouOoond Pla/I. f<lt
Our Furure, GN Dock<l No. 09-51, Comments of the New Je=y Divi,ion of Rare Counsel. June!, 2009,
al Z9_,O, 39; In lile Milt.., of Jnquiry Conoem;ng [he Deploymenl of Adv:mccd Tele«>mmuniol\ions
capability 10 All Americons in. ~onoble and Timely Fashion, IUId Poosible Sleps 10 A",ere"'Je SHeil
Deployment PursUlUlt 10 Seollon 7Q6 of the Tel"",mmunic"Hon, Am of 1996. as Amend"" by lh.
Broadband Data Improvement AC"l; A NOIionBl 6roadblUld PIIUI for Our Future, GN Docket Nos. 0~·137;

Qo·5 I, Comment of the New Jersey OJ'';,ion of Rate Counsel, September 4, 2009, "I ill, 4. In lhe Marter of
Pr.:,erving the Open Internet; Broadbluld Indo,try f'rac'i"'S, GN Docket No, 09-191; we Dock., No. Q7
52, Comments of the New Je..,ey D;vi,ion ofRale Cnu!I,d, Jilluary 14, 2Q 1Q, at 78.

.. .. FCC, High-Speeo Services TN Inlern.[ A"""", S"'hl. as o[()e.o.mber J I, mOK, released February
2010, at Table I; FCC, High-Speed SeNioe, fur Jmernel Accee" Stohl' ... uf June 10. 2008 (Excel "'bles
ve..,ion), relellSed July 2009, a' Table I.
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mobile wireles~ high-speed connections. '7 Firer 1.0 tbe premises, satellite, fixed wireless,

and other technologies accounl for about 5,3 high-speed connections. ls

AAlobserves lhat Comcasl i5 !he largesl broadband service provider in the United

States, serving approximalely 40%, pf cable modem subscrirers and approximately 22%

of the combined DSUcable modem markeLJ~ COJfiCast'S domiuam posilion in the

broadband market directly llffecl£ il£ ability and iucentive 10 discriminate against rh'al~,

Therefore, !he FCC should heed !he concerns raised in initial conuneuLs ll:w.t Ihe

transaction would erUlllllce the opportunity for Comc1l51 to tie iL~ broadband service with

iLs MVPD offerings.<iO

Fllrthem1<lre, as CWA observes, there is a direct link belween providers' incentive

10 deploy brLladband and their ability to obtain access to programming content at just and

IelL'lonnhle mru, lerms. and condilious.6J Therefore, the Iransaction, by raising the cosl

of acce~~ing must-have prognllnrning, would discoumge new eotrants from providing

broadband access to Ihe [nlemd.

"/ ld

,. / ld

"/ AAI, al 15.

"" / Public Knowledge, .. 12-13.

,,/ CWA, al 13 ($t.1ling lb... "limiting (he abilily to offa. ODmpeli'i,. 'idoo 'erviee may delay or
pre'ertllbe deploymen, oCbrnudband").



D. COMBINED ENTITY'S CONTROL OVER SPORTS, WOMEN'S, NEWS

AND HISPANIC PROGRAMMING

The trlllnUochon would entail a horizontal combinatioh of programming Wism lb.l
the combined entity conld tben nile vertiePlly, to tbe delriment of rival MVPDs .nd
their cUlwmen.

lnilial COlnrnenlB unpM~ize lhe troubllng fact that the merged entily woul~

pO.!le!!. sul:>slllnlial control o\'er significant conlenl categories, including sports, news,

Spanish language, and women'~ programming.52 The combiIW.tion ofnlUsl Mve Comcllsl

proglillll.S and NBC broadcllSl programming presents horizontal hwms, particularly in

lhose markel. where MVPD!i di!itribute both COruClISt and NBC owned IIIId operated

("0&0'') local television !ilalioll.'l.13 Also, lhe new enl ity would control NBCU's n:u:ional

cable networks. The re~mll would be thaI CorncasllNBCU would have yeL g.reater

incenlive and ability to raise fees for musl have programming provided to smaller

MVPDs.64

As American Cable Association explains, lhe Commission Ms previously

determined lllat an MVPD's ability to compete effeclivdy wllh an incwnbenl cable

operlliion "is significllntly harmed if il is d~nied llCceSS to 'ruust hnv::' vertically

inlegral~ programming, i.e., pragrwnming tor whe~ lhere is no good substilule."M

CorncasllNBCU would posseS!i a sub~t:mtial portion of the lucralive spans

progrnmming mark&. According to the Public Interest Pelilioners, Cornellst controb a

large nwnber of regional sport. networks ("RSN") "for which it cornmllllds fees that

"/ Pubilc mleresl Petili"n..,,;, 01 I~.

.. / American Cable A..oeioLion. '" )-1 .

.. / M

'" / ld. at 10, oiling In Ihe .11<711" ~rl"",hmenralitm DOl,. Cable Tel.""ion COIll""",er PrO'.eU"" and
Compelilion ACI of1992, D"".lop",.nr ~f C~"",eu"oll alld Dlwrsily in Video Progra",,~ing Disrrlbu"on ..
Seellon 618(C)(5) ofIhe Commw"i<;otlolls A.r, 17 fCC Red 12124 (2002) ('"2002 Program A~" Order·')
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~...erage almost len times as much ali !he a"erage fees paid for basic cable networks.,,·56

RSNs are "mu~t-ha ...~" programming/' and "..ilhh~lding RSN~ adversely affecl3 the

mmkel share of MVPDs that do not carry the programming.os Rate Counsel echoes Ihe

concern rai~ in iniri[l} comments thai "the merger will combine NBC's national sport,

presence and exclusive rights ro Olympic prngramrr.ing with Comcasl's d~minance of

regi"nal sporn programming to create a bundle of 'must have' programming.""" As

CWA observes, NBC owns the rights 10 "argllllbly the mo~t desirable lineup of national

sporting evenlS in the industry, including NBC Sunday Night Football, the premier

primetime NFL game of the week, Ihe U.S. Open ChllmpiOMhip, The Ryder Cup, Ihe

President's Cup, the Kenrucky Derby, the Preakness Stakes, Wimbledon, the French

Open and the Stanley Cnp Fjnal:·7~ Furthennore, unlike some olher "ideo coruenL

~'iewen se<:k sports prOgrllTIUmng in renJ-lime, which means tbnl \\/hen Comca:st

wilhhold'! nariolllll sporls programming from il.l- rivab, it thwart~ MVPD competitiou.'l

Therefore, the propllsed lransactiort directly effects consumt"r5' ability to watch popular

progranlS at rea..'\OnabJe fees, and also indireclly IIffect~' cOMumers' access to diverse

programming because, by withholdirtg or' degradiug access to must-have programming.

r\le merged entity can discourage competirOl~ aud r<lise their COSIS .

.. I Public !mere'l PClilion'r>, 01 i 8 (c;I., onJitred).

"I See. e.g.• Arneric.n Cobi. A>sociation.•1 10. ciling News Corp.-H~f;~"> O,J.... Iq FCC Rcd ot
477; J.i. al iO-ll, ciliug Adelphi" Droi,·,. 11 FCC Rcd, at 8238-8259

"'.. ld., alII. citing Ad.lphi~ Order, ., ~210_72. p:lJ1l.'. 146·15i.

'" . Public Interest Petidonel>- at 18-19.

"I CWA,EIl3.

" I Id.• 01 i 7; ,e. gen."IIy. Id.• al 17-29.
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A~ initiol COlllmelll~ aplly demQn~lrate, the lrw\l;ocliQn WQuid eho yield an enliC)'

with v1l51 control Qva womell'~ pro~wnming:'which CQuid lead to a lack of diver~ity

and could al;o create b~ers \.(I rivo!s· ut>iJity to uttrocl and retain consumers. The FCC

has also found that loco! brou.dcll5t ~L.1lion programmiu!!. "i~ crilical lo MVPD

Qfferings."n YeL lL'l these colwuenlll di~cu8.'l ill more detail. below, the I11lnlllIclion would

reduce the vlltiety of loco! pro!!.rammin!!., IlI1d therefore adverwly affect consumers,

Pre.merger commitments 10 emb...fe diveniC)' may Dol ~Dffice 10 prneDI advn~e

posl-merger coDseqDeDces of ComCll~I'J coDtrol over tbe DllItioD'J !lecoDd lurgnl
SpllIDisb IUDgulllge broadcast network.

M initial comments explain, Corncasl would acquIre TelernU1\do. lhe socond

largest Spanish. language broadcEl5t network, where only two nulioJlolI nelWorh exist and

would also acquire NBCU's cable property - mun2, which i~ one of only a few non

spQrt~-oriented HispllI1ic cable nelWorks. '4 Telemundo reach.es 93 perrent of U.S.

Hi~panic viewers.7~ Rate Cowlsel acknowledges thai Comcast ha:l recenlly CQme to IlI1

agreement with various Hi~pwlic group~ regarding Ihc tran~aclion. Among other

commitments, Corneasl will appoinl a Lalino to its boaro of diroclor. within 24 months of

closing a deal \.(I acquire control of NBC Universal Inc. Also, El5 part of illl agreement

with Hi~pwlic groups, Comeasl intends 10 form a nIne-member Hispanic AdviSOr)'

Council to fOCU5 on ComcEl5l's and NBCO's employment, procuremenl, progrnrmnin!!..

philanthropy, and corporate-governance prnctices. '6

" 1 Public In"""" Pel.itioners, at 20_21.

"I American Cable Associalion, al 11, quollng Ne..s Corp._Hughes Order, 19 fCC Rcd 01 363,
par.... 201-202.

,. 1 Public Imeresi. Perilloners. a,20.

" 1 American Cable A!iSociation, at 14, citing Application, !Il28.

"1 "With NBC Universal deal pending, Comc.. t reaches =rd with Hispalli""," Bob Femande..
TIle P!liladelpMa l"'lu;rer, July 1, 2010.
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Nonetheless. Rate Coull.'lel urge~ the Commisll.ion to heed concerns aboul

ComcasVNBCU'~ ability 10 leverage, its conlrol over lbe Spanish language broadcast

market,17 As Public Inlerest Pelitioners explain, the AppEcanls have not committed to

invest in 1It'W programming tor Telemundo nor to lbe production of local news and

community a1:Tairs programming. but ralber to re-nul existing programming on cnble and

On Demand platfonns.73 The "commitments appear to be little more than a proporu to

secure more cable subscribers, not to increase TelemUlldo's broadCII.SI programming or

better serve the Spanish tangWLge brondcast al'dience.··7~

Also troubliug IS the fact that NBCU has yet 10 comply with the FCC's

requirement related 10 NBCU"s acquisition of Telemundo that it dives, 01lC of its lhree

~llItions in the Los Angeles market within t2 months of the merger, and indeed thllt seven

ycars later, NBCU has yet to comply with the FCC's requiremem. so Commilmenls thaI

the Applican\~ fuillo tollow through on and that the FCC fail~ to enforce are meaningles~

and certainly cannol be relied Upoll to mitigate hann to consun~rsor 10 yield benefits 10

coruwner:;. The tramaction would not only increase ComcasllNBCU's market power but

would nlso increase its incentive a.,d ability to'llout Commissioll rules and requirements.

hllp.I/www.philly.com/phillyibu.ine.s/101oo701_WiIl._NBC~Univ.....t d••tpoodinLCamo""_reaches
_accord_willi_Hispilllics.huni

".. Public [o,e...." Petition.", 1120, H-61.

", ld.,1I158.

'" Jd,0159.,
ld,al~9..(jQ.
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