Comcast’s pre-merger intenhons regarding diversity may become difficult to
enforce post-merger and alsc may not eddress larger concerns about its ability to leverage
i3 control over programming to the detriinent of compelition and consumer choice.”

Comeasi’s coutrol over “musi-kave” programming wonld enbonce Camcnst's
market power aud thwart rivals® ability to compete efectively.

The merged enity would control substantial viewing. As reported in initial
- commels, according o one industry estimate, post-merger, Comgast/NBC would control
one in five television viewing hours.® American Cable Associution explains that ils
members’ ¢ustomers expect to have access 1o NBUC cable networks such as USA, Syfy,
Bravo, MSNBC, CNBC, The Weather Channel, Universel HD and the Olvmpic Games,*
and that the sum of the primetime ratings for the top four NBCU cable networks is 4.1
(USA - 1.0; 8vFy - 0.8; Bravo — 0.8, and MSNBC - 0.6), which is higher than the “Big
4" networks' ralings (CBS - 4.0; Fox - 3.4; ABC — 3.0; and NBC - 2.8).% Comcast
owns nine RSNs in major inetropolitan areas and nalionel cable networks such as E!
Entertainment; TV One, Versus, Siyle. the Golf Chamuel, and G4.%* Therefore, based on
these must-have propramming assets, pre-uerger, NBCU and Comcasi each possess
merket power in their relationships with smaller MVPDs.% Tle proposed transnclion

would substanlially increase the bargaining power of CowmncastNBUC in selling

By See aiso, liling by Michael H. Hammer, Counsel for Comean Corporation, MB Dockel No. 10-56,
July 12, 2010, sening forth diverse diversity commitments and plans.

£y Public Tnierest Petitioners, al 17.
By American Cable Associalion, 3 2.
) fd ar 14,

wy fd,at15.

oo Id
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programrming lo MVYPDs, especially in those areas where either MVFPDs compele wilh
Comcasr’s cable systems ¥

As explained by the Public Inleresi Petitioners, “[bly combining these
programming assets with local distbulion dominance, tlis merger would dramatically
increase the incenlive and abilily of the resulting entily 1o raise prices, {oreclose and
block competilive enlry, force bundles on other cable systems and discriminate in
carriage of compeling programuners” and also the merger “would enhance Comeast’s
ability 10 preserve ils position as the daminani local MVPI, reinforce its ability io
exercise markel power [n specific cable or progranming markets, and extend ils business
madel to the Interner,%

The merger likely would lead to higher rates for cousumens.

A3 stated by CWA, there “is too lillle compelilion i the video marketplace
already, as evidenced by the rising cable rates that consumers pay year afier year.”™ The
transaction, by consclidaling Comeast and NBCU programming, and by enabling Lhe
vertical integralion of prograimning and distribution would increase Comeast/NBCLI's
markel power, which in turn would enable Comcast 1o charge competilors more for NBC

content.™ Similarly, Comeast could either withhold or delay access to the Universal film

library by iLs rivals or il could raise licensing fees.”

By American Cable Aszociaripn, al LR
My Public Inierest Peritioners, a1 2 1.
¥y CWA, ar 12 (discussing, among ollier things, the FOC s eatimates thal from 1995 1o 2008, the

price of expanded basic service increased by Lhree times the rale of inletion, from $£22.35 (0 349.65).
My Public Interest Petiticners, a1 30-3],

oy Id, al 3l
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The merged entity would hnve an incenlive to iticrease retransmission rates for
NBC content: higher rates woald increase Coincasl’s revenues and also would require
rivuls either Lo recover the cosls Uirough rale increases or to decrease their profitability
The transaction and the honzontal consolidation that it entails would enable
Comcast/NBCU to extract higher programming fees, which in tum would result in higher
cable subscription fves for consumers.” Small cable operstors have reported io the
Commission in ils pending retransmission proceeding™ that retransmission consent fees
are subslanlinlly higher for Big 4 stations in the same markel that are subject 10 joint
control or ownership Lhan thé_',r are for sepamaiely owmed or controlled broadcasl

9

affiliates.”™ Forced bundling could raist rivals' costs, which in turn would cause cable

rate increases for consurners.”

D. COMCAST-NBCU COULD LEVERAGE RETRANSMISSION
CONSENT RIGHTS OF THE NBC OWNED AND OPERATED
STATIONS

Comecast, DISH, and other multichamie} video program distributors (“MVPD™)

musl negotinle with the “Big 4 broadcaslers. The transaction would mean that Comcasl

o fd, 8132,

By Anerican Cable Associalion, sl 19. See also i/, a0 21, citing Mews Corp.-Mughes Order, 19 FCC

Rcd at 500, 568, pams. 204, 209, observing ival the Commission hes previcusly recognized thar higher
programuming fees are passed on 0 consumers Through highet mtes.

¥y In the Matter of Pefition for Rulemaking io Amond the Commission's Rules Governing

Rerransmission Content, Pelition for Rulemaking, MB Docher Mo, 10-71, filed March ¢, 20100
L American Cable Associalion, at 23.

., CWA, alld,

24



would no longer need to negotiale with NBC and would instead have the incenlive and
ability o lure MYPD subscribers to its own video service.”’

Rate Counsel echoes the concern raised by The National Telecoimnunications
Cooperalive Associaiion and the Western Teleconmnicalions Alliance:

The proposed merged campany will control a Jarge suite of programming

Lhat ils competitors will need access to according to reascnable lerms in

order Io remain cownpetitive. The Associntions believe thal the proposed

merged company will have the ability and incentive to discriminare

ageinst non-gffilialed MYPDg and drive up programming cosls for the

Associations' members to unlensble levels. The proposed merger is a

threat 1o diversity, compelition and the futyre viability of small,

independent MYPDs. %

Rate Counse] concurs that it is essential that the Commission passess sufficient rules ic
ensure thnl compelilive MVPDs continue Io have reasonable access to snch
programsming.

Aunerican Cable Associalion demonstrates tlnt the horizontal harm of the
transaction would be grentest in Uwse markels that are served both by an NBCU Q&0
station and a Comcasl RSN, and thal these markets represent 12.1% of all TV
households.”  Aunerican Cable Association eslimales thal if the transaclion ocours,
retransmission copsent fees wonld iucrense tv between $0.46 and $0.735 per subscriber
per month in these markets.’” In markets thal are served by 0 Comeast RSN but not by
an NBC O&Q station, the combined enlity could raise programming {ees by bundling the

Comeast RSN with the NBCU national cable nebwork, which potentially affects 54

Pt  DISH/EchoStar, ar 29.
Ry The Nalional Telscommunicalions Cooperslive Association and the Weslern Telecommunications
Alliance, ar iii.

wy Anierican Cable Asspciation, at 25 and Rogerson Swdy, at 8.

1 Jd., al 32 and Ropersipn Shudy, at 17,



markets incloding 27.9% of all TV households.!” The transaction therefore poses
horizontzl barm Lo 40% of all TV households (45.9 million TV households).'

As is discussed in more detail in Section [, infra, Rale Counsel concurs with
DISH/EchoStar’s recammendation that the Comumnission impose the same condiliou Lhal it
did in the News Corp. - Hughes transaction,'™ that is, baseball-siyle arbitration with a
standstill, which ineans that nesther party could suspend the programming pending the
dispute’s resolulion, for all NBC owned and operated siations thnl are negotiating
retrensmission consenl rights with non-Comcast MVPDs.!'™  According 1o
DISH/EchoStar, this ¢ondition has worked, ns was evidenced by DISH's use of the
condilion to avoid lesing FOX progratmning during negoliation, '™

E. INITIAL CONCERNS IDENTIFY FLAWS IN THE APPLICANTS®
ECONOMISTS’ REPORTS

The Applicants submiued studies prepared by economists thal pwportedly
demonstrale Lhat Ihe transaction does nol present competitive cancems.'™  Initial
comments, however, identify significant flaws in the sindies. which suggesl that the FCC

ip)

should afford minimal weight 1o 1he teports’ findings.'” For example, according 10

"'} 1d, Rogerson Study, ac I8, .

"2y Id, Rogerson Study, at 18, .

3 General Molors Corparation and Hughes Electronics Corporation. Transferors and the News

Corparation Limited. Transferee, for Aathority bo Transler Control, AMemorandum Opshiewr and Order, 19
FCC Red 473 £2004),

o4 DISH/EchoStar, al 31.
o5 i

¢ Dr. Mark [srael and Dr. Michael L. katz, “Application of lhe Commission Siafl Mode| of Yertical
Foreclosure o the Froposed Comcast-MBCU Transaclion,” MB Docket No. 10-56, February 26, 300
{“Isrark K@z Fereclosure Stody™); Dr. Mark [yme] and Dr. Michasl L. Katz, “The ComcastNBCU
Transachon and Onlire Videa Distribution,” MB Dia 10-56, May 4. 2010 (" [srael/Karz Online Study™).

Wi}  See eg. CWA, Singer Declaration, ar paras. 185 through 214 (discussing, among other things,

Naweed analysis of critical departwre shares, inaccurale analysis of Comcast’s econoinic incentives Lo
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DISH/EchoStar, Comeast’s actual praclice in Philadelphia belies the economists’
conclusion that it would be vnprofitable for the new entity to foreclose access 1o ils
programming.'® As DISH/Echo$tar explains. it has been more profitable for Comeast o
forego not only the advertising revenue Lhat it would derive if its sports channel were
available on direct broadcast satellite (“DBS™) bul ulso 1o forego the subscription revenue
for the channel, because Lhese foregone reveuues have been offset by Lhe revenues it
receives from being able 1o 3ign on subscribers 10 Comcast begause the sports channe! is
only aveilable on Comcasl.'™ DISH/EchoStar idenlify olher flaws in Comcast’s
economists’ report, which merl FCC seruriny.!" including he fect that DISH’s own
experience does not mesh wilh the economist’s report. '

Also, as Public Interest P;etiliqners explain, the Applicams’ study of the ouline
market fails o address the Fancast Xfnity o: the TV Everywhere model.'"” Furihermore
the study does not address Comeast’s ebility (o withhold certain progrmmning and the
impact of such an aclion on a rival enling MVPD's ability 1o’ compete.!"”? Comcast can
lie its iraditional MYPD service 1o laleme -based TV programming, and so reduce new

eutrants’ ubility to increase their audieuces.

foreclpse OTT prowiders, mis-idenlification of oaling video as a complemeni 10 rather rhan 2 substitute faro
cable relevinion, modeling errors, and deticient foreclosure zaalysis).

W DISH/EchcSiar, a1 31
1y Id,all.
L ¢ Id, al 5-E (lor example, inadequait aceounting lor the implicalions of Comeasr’s econtrol over

NBCU, the fact that loreciasure can be wsed to achieve ligher Fees later, the calculaton of (he
retrangmission fees, calculation of wico MYPED's markel shares).

ey o fd,al LI

"1, Public Interest Petitioners, al 26-27, B

3 K, a1 17, see also American Cihle Association, al 36-17 and AAl at 6 (discossing the

Applicanis’ narmaw analysis).

27



Also, as CWA explains, becanse Comeast conlrols the set-lop box that consumers
use to access Comecast’s cable television service, il also ties in another product thereby
preventing video subseribers from accessing the Internet From Lheir elevisions.!!! Initial
comments persuasively demonsiraté that the studies are too naow and fail 1o address
adeguately the implications of the substantial and unchecked markel power thar Comeast
would acquire as a result ot the proposed transaction.

F. THE APPLICANTS® PAST BEHAYIOR PROVIDES EVIDENCE OF THE
COMBINED ENTITY'S ABILITY AND WILLINGNESS TO ABUSE 178
MARKET POWER

The FCC should assess Coincast’s pasi behavior as il enalyzes the impact of the
proposed transaction on Coincest’s rivals and on the options and prices that would be
available lo consumers if the ransaclion were 10 occar. Also, the FCC should assess its
own ability 10 enforce any conditions thal the FCC may seek 1o inpose on the
transaction.

DISH/EchoStar raise the concern that “the sel{-ponrait of a bemign Comcasi
disciplined by the fomeni of a competitive market in HSI services ignores Lhe reality at
the block-by-block leve! of a dominant gatekeeper at work.”™"®  As explained in initial
comments, commuicalion prolocols on the Inlemet describe how pickels contain source
and destination addresses, which cen be linked to a specific website or 2 specific video
service. This inlotmation then euables Comeast to block specific ports thal devices use

for remote aceess on broadbaxd, and alse making il possible for Comcast 10 slow or block

M CWA, al 4849,
13, DISHEchoSiar, at 10.

9



access to cenain servers for video on demand ("VOD™.!'¥ Inilial comments indicate (hal
presenlly NBC content that is accessed via dishonline.com “is deliberately degraded
relative to the same content on Hulu,” and is offercd only al the lowest video quality level
(at 288p quality level) rather than ecither 480p or 360p, which are offered over Hulu's
own website.'"?

Furthermore, Comcasl has shown a willingness to disciminate, by. for example,
withholding key sports pregramming from DHSH, DIRECTYV, and other MYEDs. !
Inilial comments reise other grave concems about NBCU's conduct that merit FCC
consideralion. According o DISH/EchoSiar, NBCU has downgraded the quality of
videv experience on competiters’ online video platforms in comparisomn with its own
proprietary online video plotforms such as Hulu.com'” and NBC.Com, in an epparent
effort to dnve online video users away [rom non-WBCU online video distribulion
platforms.”™ NBC also restricted access 1o online coverage of the Winler Olympic
games to subscribers of certain cable or satellite service.’ Foreclosure sirategies
disadvanlage nvnla and increase (he Applicants® market power.

The FCC has recognized the unigue and powerful position of the broadband

Internet access service provider's role as a gatekeeper and has also found that Comeast

i id, a2,
¢ Id, Lynch Declaration, ar para. 6.
18 s See, epg Jd. al 19, Declaration of Dave Shul, al para. 16 (sialing 1har “Comecest has withheld or

-delayed licensing the carmninge ol such RSMs [Regional Sporie Metworks] 0 DISH Network™); CWA, al [9-
29, (including id. et 1%, describing Comeast’s “hisory of using ils ownership of wegional sporms
programming in an anticompatitive way ai ke local level").

n:, Hulu is 4 joint venture of NBC, ABC. and FOX. DISH/EchoSlar, Jackson Dexlaralion, a1 fara.

21,
L DISH EchoStar, al 16.
1By i, ar17-18.
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£ Furthermore, to the

has engaged in disciminatory network nm.r.lageml:nt practiceﬂ.]
extent that the FCC has little recourse to prevenl Comncasl's anlicompetitive network
manageinenl pmc't.ices,m the merger raises yet more serious concems. In other words,
Comecast clearly possesses the ability and incentive 10 degrade or block sccess ta its
tvals, but if the FCC lacks the Jegal authatily 1o prevent Comcast from degrading
competing video websiles, then the mansaction wonld open up new avenues for such
degradatior and yet under Lhe Court’s recent ruling, the FCC would lack the weans by
which 1o police such behavior.'™

As discussed above, inilial comments demonstrate the substanlially enhanced
incentives and abiliry for anticompetitive conduct thal the merged entity would possess.
As DISH/EchoStar aptly explains: “So iong as DBS snbscribers must rely on Comceast for
broadband connectivily Lo the STB [set 1op box] and NBCU for online video funclions
and fealures, the teinptation 1o reduce competition from the DBS industry probably will
prove loo great for Applicants to resist.”'

As initial comments explain, Comeast has demonsirated its ability and willingness
lo use ily control over musi-huve conten! 1o its rivals' disadvaniage, including for
example in Philedelphia and Califoruie markets where it withheld key sports

programming from the DBS industry and other tival MYPDs (Philadelphia) or engaged

122 4 See Id, o 21, citing Open Internet NFPRM, 24 FCC Bed. a1l 13094, para, 72, See also Public
Interesr Petilioners, ak 28, ciling Complainl af Free ['ress and Public Knowledge Againgt Comcast Corp. for
Secretly Degrading Pegs-lo-Peer applications, Memorandem Opinion end Onder, 23 FCC Red 13028
(2008); AAL a121.

12y Comcast Corp. v. FCC. 800 F.3d 641 (D.C. Cir. 2010} {the 1.8, Coon of Appeals (or the District
of Columbia ruled that the FCU lacks the ability 1o regulale an Inlermet service pravider's network
mansgement practices under ils ancillary authority under Title T of the Cammunicarions Act),

1M, Public Interesi Petitioners, ai 29-30.

¥/ DISH/EchoStar, at 25.
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in discriminatory prices, terms and conditions (Califomnia), regional news networks, and
children’s programmuning, which, in tum, affected rivals’ ebility to atiracl and retain

customers. 126

As Section JII, infra, discusses further, Rale Counsel suppors inirial
comments that recommend thal the Commission apply all program access rules lo all
Comcast-NBCLUI’s affilialed content, regardless of whether the programming is video on
demand or interaclive television, shonld prohibit exclusive conlent arrangements
between Comcasl and NBCU, should ¢lose the terrestrial loophole, and shonld exiend a-
la-carie requirements to all Comeast-2Ailiated contents. '

CWA elso refers to the numetous complaints that prograinmers have fled with
the FCC ragarding Comcast’s programming and liering decisions.'™ As CWA explains,
“after acquiring NBCU programming, Comcasl will have even greater incentives to favor
its own array of programming, shatting cul the independent voices of plher prograinmers,
leaving consumers with less quality, choice and diversity in pmgrmning.“m

Public lnterest Petilioners assert (hat, contrary to the like!y argument by Comcast
thal Section 616 of the Communicanions Act and the FCC program carriage rules would
prevent anticoimpetitive conduet, the FCC's rules have failed to prevent such conduct in
the past and “are ill-equipped to deal with incrensed anbicompetitive ingentives and power
that will result from this deal.”’”® Among olher thinga, complaiats ¢an take years to

process and cuble incumbents can punish those programiners whe file complaints. '’

7 Xee eg. /d, al 37; Public [nierest Pedilloners, a1 33-37.

See, e g, DISH/EchoS|ar, ol 33
2, Cwa, al33-34.

9y td, a1 38
'3':',.'

Il?llr

Public lnlerest Pelilioners. al 43-44.
Bly  bd, ot
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G. NEITHER MARKET FORCES NOR THE COMMISSION'S EXISTING
RULES WILL PREVENT FOST-TRANSACTION ANTICOMPETITIVE
PRACTICES AND PRICING
Initial comments dcmonsﬁate persuasively that the FCC's existing program

access rtules are not sufficienl to protect Comcast’s rivals fromm  aniicampetilive

conduct.'?

The cost, lime, and burden of complaining aboul Comcasl's wilhholding of
affiliated programming from rival MVPDs are substantial.'” The “guantity discount”
jusiification for charging smaller compelitors higher prices is difficnll lo monilor and
enforce, and il is not evident that the price Jifferential {npproximalely 30% more for
smaller ceble operalors to purchase nalional cable propramming than for the largest
MVPDs) is cost-justified, bnl rather likely is a resnll of relative bargaining ﬂl.rnf:ngth.”"1
The ComeastNBCU enlity wonld have a strong incentive to disadvantage rivals when
they provide access W online distnibution systeins and yet it is nol clear whether the
existing program access rules would apply to online transactions.'” Uncenainty abont
such a fundamentally important aspect of a new market with explosive growth in demand
and oue that i3 crtical lo MYPD3’ ability 1o compete anderscares the potential harms in
the pl;DpDSEd transaclion. However, as the American Cable Association explains, even if

the Commission were to extend ils program access rules to online programming

disinibutors, sinaller MYPDs would still encounler formidable ¢hallenges in bargaining

132, See e.g., fd, ar 34-39;, American Cable Association, at 3743,

"y Seee.p., Public Interest Petilioners. ai 35, 37-33; American Cable Associarion, ar 404 1.

M, American Cable Associarion, al 38-19.

My 14, at41-32,
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and enduring lengthy dispule resolution processes. As CWA explains, the comnplaint
process lacks deadlines for FCC action “with many complaints languishing for years.”'®

Furthermore, ComeastNBCU could sidestep the ban on discriminatory pricing
fees by charging iise|f supra-competitive prices — thal is, Lhey conld raise their intemnal
transfer price — Lhe nvels would confront unreasonable rates while Comcast/NBCU
would simply be shifting monjes internally."”’

Rate Counsel recommends Lhat the FCC find tiat existing rules do not protect
smuller companies from unreasonable rales, ferms, and conditions, and also find that the
proposed transaction would increase the 'uppurtu.uit}r and incenlives for such conduct.

H ADVERSE IMPACT ON GOALS OF LOCALISM AND DIVERSITY

[nival commenis demonstrate that the tmrsaction would raise barriers for
independent programmers and decrcase the quality and quantity of local news.'** Raie
Counsel concurs with Public Inlerest Peritioners in faulting 1he declaration subinitted on
behalf of the Applicants'™ for, among other tiings, failing to analyze the effect of the
consolidation of the local advertising market on the provision of local news al the markel
Jevel."*®

Funthermore, the transaction would cnable Comgast to fie and to bundle mnore

neiworks, creuling addifional incentive for Comncast to discriminale againsl nval

independent programmers. Minority and independenl programmeTs that seek space on

i CWA, al 39; Singer Declaration, al para. 2 see alse id, al para. 3, n.7 (consumers are haomed by

exclusionary couracts —thara js 3 ransfer of surplus from sebseribers 10 Comeast).

137 American Cable Associalion, mi 42-43.

L38 See ¢.g., Public Interest Petitioners, at 40; CWA. a1 30-13.

32 ¢ Declaralion of Matihew L. Spitzer Concemning Diversity and Localism Issues Associaled with the

Proposed Comeasi-MNBCU Transaction (“Spitzer Declaration™).
Lh g Public Interest Petitioners, at41.



MVPDs would find it yet more difficalt 10 obtain space post-transaction, thus
diinimishing diversity and localism.'"!

Initial comumenis also asseri tha! Comeast's commitment Lo add two new
independently owned and operated chennels 1o ils digita] line-up is meager and
inadequale (o offset the likely post-transaction anticompetitive condnet.'™ Public Interest
Petitioners explain that as a resnll of Coincasl’s migration lo an all-digial cable
eovirownent it will recover at least 300 MHz of bandwidth, which will create spave for
over 500 new channels, which underscores the insignificance of Comcast’s commitment,
particularly when one considers that Comeast does not commii w offer the indepeudent
programmers on Comcast’s inast popular tiers.'

As explained by Public Interest Pctitioners, Comcast could discriminale against
compeling broadcasters, while fivoring NBC stations.'”  The result would be ihal
consumers woald lack access to the chamels of non-NBC affilinied stations, and so
suffer from diminished programming diversity. lnilial commerts also demonsirale that
the Applicants give shon shrif 1o the transaction’s effecls on locnl advenising markets.
Broadcaslers and ¢able operalors compele for local advertiser dollars, and the transnction
would dimimish the locel adveriising market, thos hurting other local broadcasiers thal

rely on ed revenues.' Also, stand-alone broadcasters do not have the same ability to

4y Id, ar 43, See afso id, s 44, cidng tn the fct Thal Comeast has been The subject of complaineg

filed whh Lthe FCL regarding Comcasi’s favoring of its own programming and for Tailing m conduct good-
faith negotiaton.

Ll See o, id, at 45,

iy i e d7.
My See, o, Id, gl 48-52; CWA, 2l 32-33.
e f Public Interest Petitioners, m 30,
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offer package deals and volume discounts for adverlisimg, a disadvanlage that would

grow in significance if the ransaction acemrs.'¥?

The uliimate impact on consumiers is s
Joss of diversity m news production and in independent programming. Furthermore, it
seems likely Lhat once ihis diversity is lost, it would be near-impossible 1o regain, which
underscores the fact thal the consequences of approving the transaction are not only far-
reaching. but also irrevocable.

Moreover, Comeast’s acquisitiou of NBCU will diminish its incenlive to develop
new and independent pmgl‘-ﬂmn}i.llg.ua A< Public Inierest Pelilioners demonstrare, the
Applicanis’ commiimenl that NBC owned and operated stations will provide an
additionel 1,000 hours per vear of local news and information programming translates
into a mere sixieen minutes a day for each of the len NBC stations, and furthermore there
is no detail substantiating that the programming will actuelly comprise local news.'"?
Also, the Applicants have failed to explain how the FCC can monitor and enforce the
Applicants’ purporied commimment 1o local news programming, ™™

Likewise, ACD explains Lhat the merger “ind the consequeut increased inventory
of programming conlenl and broadcast outlels sl the combined entily would own or
control, posc a threal Lo all independent programming and content.™ ' Rate Counsel

recommeyds Lhat the Commission heed ACD's concern, paricularly because less than

0.5% of programming on commer<ial television is devoled to jocal public affairs.'* By

147 fd,m 51,
] 1d, a1 53.
14 Id, a1 54,

Wy 1d, at 55
1, ACD, a1 1.
14 i1d, a7,
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contrast, as ACD explaing, public, educafional and governmental ("PEG™) chennels are
focused entirely on the local communilies thst they serve and generated as many 2.5

> The proposed merger (hreatens (he

million lwurs of original local programming.'”
diversity thet PEG channels provide because, among other things, Comcast would have
increased incentive 1o favor its own conient and to limit the capacity for PEG use (by
providing inferior cliannels or undertunding PEG channels).'*! Because the transaction
would eliminate the competition of NBCU. it is “more important than ever thal there
conlinue (o be a viable, availatle outlet in every locality for the community to produce
and distribute independent and unique local programmiag ™"

NATOA urges “stronger and more detailed commitinents to tlie preservation™ of
PEG channels “before the Commission addresses any ollier merger issues™ and states that
allowing the merger to proceed withoul more siringenl PEG protections “ihrealens e
tong-termn viebility of PEG because of the decreuse in competition and the increased
incentives for Comicasl Lo oblain move capacity for ite awn programming and content,™"?
[Il. CONDITIONS
A INTRODUCTION

Man; initial comnmenis recommend thal the Coinmission deny the application or

in the alternalive impose strict conditions,””’ Tnitial comments also demonsirate that the

I8y 12, ar3-4.

M7 a5

Bty a6,

58 NATOA,atl.

157 See, eg., Public Inlerest Petitioners, al i {recommending denial of “application in ils enlirety™);

AAl at 26 (atating that the FCC should not epprove it, but in Ihe absenee af such a denial, it should
consider appropriate reniedies); CWaA at 1 (petitioning for denial or in ihe allemative seeking Lhe
imposirion of condinans); DISH/Echo®uar, al 2; ACD at |-2 {many of ils members support opposing the



minimal “voluntary” commitments proposad by the Applicants are insuflicient and do not
represent merger-related benefits."”*  According to Public Interest Petitioners, the
Applicants’ commitments “do not assuage any of the concems raised abonl the merger
regarding reduced compelilion in cable Iﬂlevisinn., higher cable and broadband rates, and
the prospect of anticompetilive practices thal will stifle emerging new media 1narkets.”' ™
As ACD explains, “{n]one o the state franchising laws was enacted in a world where il
was envisioned Lhat Comceasl would have significant control over programming camried
on an entite nationwide network of Jucal broadeast stations.™'®

[nitial ccmments also reise the concemn that canditions that the FCC has Imposed
previously would be insufficient to protect against the diverse harms that the transaction
poses.'*!  American Cable Association observes thal the industry and the FCC have had
six years of experience with the conditions imposed in prior transactions that sinilarly
coinbined  distribution and  conlent  assets  (News Comp/DirecTV -~ and
Comcasl/Adelphia/Time Wamer}, and that although they “were important sieps™ they are
nol sufficient, particularly for small and medium-sized MVPDs.®?  For example,
erbitration is costly for small and mediuni-sized MVPDs, and arbitralion decisions are
rol required to be accompanied by writien decisions, which leaves olher MVPDs and

programmers needing to slart anew wilh each avbitration.'®

merger or equiring additional conditions, and ACD s pasition js that if the FCC finds the merger ptherwise
in the public interest, # should impose the conditions that it proposes).

18 See, £.g., Public Interest Petitioners, a1 6 1-64° Americon Cable Asgociation, atd; ACD, a1 7.
L Public Interest Peiilioners, al 63569,

0  ACD, a7

'y See e.g, American Cable Association, st 43,
lp Id, 8l a4,

e i, ald547.



For the many reasons discussed in Lhese reply comments and in others’ initial
comments, Rate Counsel is skeplicol of the purporied benefils of the proposed
Iransaciion, is persuaded that the Comcasti-NBCU merger would hamm consumers
substantially, and recornmends (har the Commission find that the Applicants have not inel
their burden Lo prove that the transaction is in the public interest. Rather than éxpending
substantial FCC resources 1o crati adequate safeguards to overcoine the fundamentally
flawed wransaction, Rate Counsel recommends that the FCC reject the transaction outrighl
and send the Applicants back to Lhe drawing board. Many pariies have proposed diverse
remedies and now it is the Applicants thal showld shoulder the burden Lo design
siguificantly improved and meaningtul commitmens. The Applicants® proposed
commitmenis are 3o lacking and insignificanl thal the FCC cannol siimply “fne-tune”
them. Theretore, Rale Counsel urges the Commission 1o require the Applicants lo re-
snbmit their applicavion with a more credible set of conditions that more plausibly
address the serious concemns xmitial commenis have idenlified.

However, Rate Coansel recopnizes tha: the FCC may, contrary to Rale Counsel’s
recommendation, consider approving the Lransaction with conditious thet the FCC seeks
to design. In anticipaticn of such an culcome, Rate Coansel urges the Commissicn to
consider carefully the vanoug sugeested remedies idenlified by parties in initial
commenlts, and highlights soine of Lhose below.

Condilicus are essenlial 1o ensure thal video consumers benefit from robust,
compelilive broadband and programming markets across all platfonns in the years io
¢come, and thal consumers may benetit from the Iu.unva'tiﬂus, diversity and localism in

video programming and lower prices that such compelition yields. The Commission hes
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adopted conditions in previons orders in whicli it nppmvedl Lransactions in order to offset
potentiel risks. As Rnle Counsel discusses above, and as the imany delailed iniha)
comments demonsirate, the risks of this merger are more serious than ather inergers for
which the FCC has provided conditional approval. Therefore, the FCC should adopt in
gome inslances sinilar and in other inslances significantly wnore alringeni conditions if il
intends 1w approve the unprecedented merger of Comncast and NBCU, Absent such
condilions, consurners will be imevocably harmed by the merged entity’s ability and
willingress lo thwarl Lhe development of comperitive online video and broadcast markels,
Rate Counsel supports the following condilions, which initial commenis have raised.'™

B. CONDITIONS
Divest key Internet conieni assets.

In light of the subslantial palential harm to the fledgling online indusiry that the
Lransaclion poses, the Applicants should divesl their online contenl and marketing such as
NBCLI's ownership inlerest in Hulu and Comcast’s Fancast. '

Establish firewalls between Internet content affiliates and Comeast’s cable systems
business.

The Conunission should require a firewall between Lthe Intemet content affiliates
and Comgcast’s cable systems business. This measure would partially offsel the risk of

straregic vonduct that wonld olherwise thwart junovalion in the conlent™MVPD and the

conteut/broadband sintforms.'*

y Ratz Counsel's silence on any pamicular conditian that has been proposed thus far should not be

conatrued as opposition. Rale Counsel seeks in Ihese reply comments o identify the key condilions raised
by inilial comments.

Wy AAL at27: CWA, al 535; NCTA snd WTA, al iv.
s AAT al27.
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Separate the management and governanee of the CameastNBCU joint venture.

Rate Counsel supports AAl's recommendation thal all officers and directors of
the joint venture be unafliliated with either Comncast or NBCU n onder to partly olfset
167

potential anticompetitive conduct as il relates to content.

Prohibit practices that monitor or consirain consumers’ access aud (heir demand
decisions.

The FCC shonld establish clear and enforcenble prohibilions on tying access 1o
Comcast’s breadband connection Lo subscriptions to iils ceble television service, blocking
access lo conlent, bundling MYPD and broedband (and imposing penalties for dropping
one or the other), and other anticomnpetitive praclices thal deny consumers reasonuble
rates and diversity in supply. '®

Prevent discrimination againat rivals® online video traffic and againat asers of
rivals’ onlme video services.

Rate Counsel supports he applicalion of the Commission’s proposed open

Intemet rules to the Comcast-NBCU entity and the prohibition of all forms of

169

diseriminatory conducl on Comcast’s hepadband nerwork The proposed (ransaclion

underscores Lhe urgency of the FCC expandiog. ils program access reguirements for all

content that the new enlity controls,'”

The requiretnent should be unambiguously
exteuded beyoud existing obligations to make coulent available to traditional MYPDs on
reasonable und nandiscaominatory terms, but also 10 include over the tap providers and

olher non-mraditional competitors to MVPDs.'?! Furthermore, Comeast-NBCU should be

ety Id, at27.
1eE I, at 27: NTCA and WTA, at iii..

¢ See e.g., DISH/EchoStar, ar 28; AGL, al 2.
ey See, e.g., Public Knowledge, a1 15. DISHT choSiar, al iv, Drivect TV, at 33,
"'t See e.g., Public Knowledge. at 15, AOL, al 2; CWA, at iv, and 56..
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barred from conditioning camisge on an independent nelwork’s agreemenl not to
replicate video programming online.'”

Prohibit Comcast from demanding exclusivity [rom coolent pradocers and
ndvertisers.

Rale Counsel suppors AOL’s recommiendalion that the Commission prohibil
Comcast from demanding exclusivity from contenl providers and from advertisers.!”
Also Comcasl should be barred from imposing multi-inedia tying arrangements on
174

advertisers,

Impose arbilmlion requirements whep retransmission ngreemenls conmot be
reached.

A flashpoint in Lhe filings has been the comentious negotiations for TV
distnbuiars Like cable or satellite companies lo carry local TV statious, called
“relransmission consenl.” Media companies have snceeeded in jacking up monthly fees
in recenl years, bul nol without high-profile disputes that have blacked out stations for
millions of consumers. The ranzaciion would put Comcast on both sides of the Lable in
those lalks, worrying both local statiens and some compeling TV providers. Rate
Counsel supports a condition that arbitration be used when rewransmission agreements

cannol be reached.!” The Commission shonld consider baseba!l arbitrution with

7 CWA,alivand 55,

Wy AQL,al2

1T ; fﬂT

" See eg, DireetTV, al 28, 40; DISH'EchoSuar, ar ry.
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standstill'™ and DirecTV's recommendations (hat the Commission streamline the

arbirmtion process,'”’

Preven( anticompetitive bundling and tying: Require the sale of a stand-alone retail
high speed Internet access service and provide consomers with the ability (o use
(hird party 1SPs, and also require Comcasi to provide wholesole hroadband access
on rensonahle teyms and conditions,'™

Rate Counsel supports remediea that wonld seek 1o prevenl anticompetilive
bundling and Iying, by, among other things, requiring the sale of a stand-alone retail high
gpeed 1ntemet eccess service and providing conswners with the ability 10 use third party
ISPs.'™ Comcast i indisputably a dominant provider of broadband service in the
geographic markets thal i1 serves, and broadband service is increasingly an essential

service for consumers,’®

Therefore. cousumers should notl be required 1o purchase a
bundled offering (rom Comcast in order 1o obtain Comncasl’s broadband acuess service.
Also the Comusission should require a jo cante programming.'®'

Furthermore, Comcast should be required 10 offer wholesale broadband access
services lo unaffiliated 1SPs."® and such offerings should be al rates below retail rates
and offered at reasonable lerms and conditions. Rule Counsel snpports EarthLink's
recommendation that Comcast be reqnired to enter inlo 2 Wholesale Siapdalone

Broadband Access service agreement with at leasl four natianal anaffiliated 15Ps in 100%

of Comcast’s footpnnt. that snch agreenents 1nust be nt least five years in duralion, with

¢ DISHEehoStar, al iv; CWA, ar 52, 57.
"¢ DirecTV, ar 46-51.

=y Jee. ¢ g, DISHEchoStar, ar 28-29

™1 Ses og,fd;CWA, &l 35

"' MNational Broadband Plan, Chapéer 1, at 5.
"y DISHEchoStar, &l iv.

"2/ Public Knowldge. at 15, also citing Senaror Kolil’s letter. al 3.
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wholesale rales al least 40% below retail rates, and with wholesale service Liers
{upload/download speeds) identical to those offered 10 retail custorers.'®

Reqnire (ransparency: Require Comeast-NBCU to make ils network management
practices snd the operution of it broadband network Iransparent so that the
Commission snd the public can readily detect anticnmpetitive behavior,'>!

Non-discriumination rules are essential to prevent Comcast from inlerfering with
the distribution of nop-affiliated coutent through fltering, blocking or deprading
distribution,'®’

Remedy the anticompetitive and anticonsumer practices now in effect.

Tuilial comments submitted on behal{ of numerous mumicipalities, based on the
concern of actual praclices of Comeast, mise consumer protection issues lhal now exist
with Comcasl's praclices, express concern lhal the merger will simply exacerbale
probleins, and suggest Lthat Comeasi’s historic anliconsumer praclices are predictive of iis

Future behavior, Rate Counsel supports these recoinmendations; '™

» Elimination of the high-definition {“HD™) leclinology fee;
» Elimination of the existing digital video recorder (“DVR™) service fees;

» Bacic only subscribers should be charged the lowest rute available for sel-lop
devices;

» Coneast should file preliminary and’or final FCC Formis 1235 far stated network
upgrades associated wilh the provision of HD cable service and provide refunds (o
eligible subseribers as appropriate;

e Promplly unbundle HD receiver and HI> digilial video recarder casts and rates,

¢ EarhLink, at Appendix A.
My See eg., DISH/EchoStar, al 29.

185 ¢ See, eg, Petiion tww Deny of Public Knowledge, &1 14; Peritiom 10 Condilion or Deny of
Earthl.ink, Inc., ar Appendix A

W Ciry of Seanle, el al, at ii.
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Prohihit tying of cable with set tap boxes.

Rate Counsel conewrs thal Comeast should be barred from tying its cable service
lo the purchase of set top boxes.'™ Recommendalion 4.12 of the National Broadband
Plan {Chapter 4) recommends that the FCC iniliate & proceeding ta ensure that MYPDs
install pateway devices in all new subscriber bomes and in ali homes requiring
replacement set top boxes by December 31, 2012, The Plan states: “Similar to
broadband medems (see Box 4-1), the proposed galeway device would accommodale
each MVPD’s use of different delivery technologies and enable them to continue
unfettered investmenl and innovation in video delivery, At the same time, it would allow
consumer electronics manufaciurers (o design 1o a stable, common open intzrfnce and 10
inlegrate multiple functions within a retail device. Those Funciiona might include
combimng MYPD and [ntemel content and serviges, providing new user inlerfaces and
integrating with mobile and portable devices such as media players and compulers. it
could enable the emergence of completely new classes of devices, services and
applications involving videc and broadband,”"*®
Establish protection for relationship with Comcast and non-NBCU affiliates.

Rate Counsel supports conditions to enswe thet Comeast does not discrimiuale
witl respecl Lo ils retransmission eonsenl negotialions with television broadcast stations
ar are affiliated with ABC, CBS, or FOX.'® Furthermore, Comeast, without “influence
by?” NBCU and NBCU stetions shondd be solely responsible for negotisting

retransmission consenl with uon-NBCLUS Swations, and will conduct such eonsent in pocd

ur; CWA, al 56.
W ;  Narional Broadband Plan, Chapler 4, a1 51,

I Afliliaes Associalion, ar 2-1.



faith. Also, Comeast should not “atternpt to create a competilive advantage for an NBCU
Stialion by discriminaling apainst any local, in-market non-NBCU Statiou in favor of such
NBCU Station livensed o the same markel with respect o the following technical signal
carriage marters: cha.nges. in channel poaitions of non-NBCL! Stations; downconversion
of a non-NBCD) Sianon's signal from digital to analog or from high definition lo standard
definition; retransmisaion of a non-NBCU Station's digital broadcast signal in a lesser
formal, lower quality, or lower resolution than thai of an NBCU Station; forced or
aulomatic tuning of set top boxes (o a local, in-market NBCU Siation; or interruplion of a
non-NBCU Stalion’s broadcast wilh a Comcast Cable System or NBCU Siation EAS
wmessage, unless otherwise agreed 10 in wriling hy sucti Station™ (when naking any
comnpansons between such non-WBCU Station and any NBCL' Slation certain factors
would be taken into accounl }‘Nu
Maintain access to Publie, Educational and Governmental Access Chnnnels.

Rale Counsel supports conditions lo protect the diversity and localism thnl PEG
vhannels provide. Among the conditions that the FCC shionld adopl are the following:'®"

To avoid Comcast’s treatineni of PEG “as a *second-class’ citizen in the all-
digital world ™'* the FCC should require Comeas! lo make all PEG channels on ll of its
cahle systems universally available on the basic service lier in the same [ormal as local

broadcas! channels unless the locnl governmenl agrees otherwise.

"™;  Alfiliares Association, ol 2-3 (see cired pages for detaila relating o Affilistes Association's
recommendaiicons).
181, ACD, ar 8-14,

Bir o rd, ar 910,



v,

The Comnmission should prolect PEG channel positions o countersct Coincast’s
efforts to move PEG channels away from the more desimble low-digit channels to

much higher channel numbers such as channel 90Ds.'™

The Commnissian should prohibil discrimination egains1 PEG channels and ensure
thal PEG channels have the same features, funclionality, and signal quality as that
provided to local broadcast channels, "™

The FCC should engure that PEG-related conditions apply generally lo public
access and also that consumers can easily access all PEG programming on menus
through non-discriminatory access. Similarly, “PEG content should be available

a3 Comcast rolls out ils video ponais, nol years allerwand "'

Include Commitments fur Employment

Rate Counse! recoinmends thal the FCC examine the impact of the propased

lransaclion on employment, and the effect of such employment plans ou the diversity,
quality, and rates of broadband deployment, programming, and the emerging online video

market.

CONCLUSION

Initial cornments raise sobering concerns nbout 1the polential adverse impact of the

proposed transaction on diversity, local programming, rates, and also demonshrate thal the

Applicants have failed 10 meet their burdeu of proving thar the ransaction. on balance,

fd, ar 10.
fd, ar 11-12.
ff oai 13,
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would serve the public interest. As siuled in DISH/EchoStar's inilial comments, “[t]he
proposed merger of Comcasl and NBCU 13 a troubling veriical inlegralion of a long-
standing distnibutor and a iraditional conlent provider™ and aise “is a2 horizontal
combinalion of two leading providers of a new product altogether — online video - who
together would reduce competition™™ Rate Counsel concurs with Commissioner Copps
“har approval of this proposed transaclion would be a very steep climb.”*"’

The unprecedenied verlical and horizonial integration of a broadband service
provider could lead 1o subslantial consumer harm previsely at a time when the nascent
online video marker migltt otherwise provide an importanl check on anlicomperitive
behavior by the ¢ompanies thul now dominate relevant markels. Inilial comments
comprehensively end persuasively demonstrate that the FCC should reject the transactian
gutright, and certainly should not contemplale upproving this transaction unless ir sets
forth adequaie and comprehensive condilions consistent with those described in these
reply comments. Furthermmore, as initial comments deruonstrate, cammitments are
meaningless unless they are enforceable amd the FCC possesses the administrative
wherewilhal to enforce them

Furthermore, the FCC should not be hasty in its approval process, in part, because
of the unprecedented nahure of the proposed trausacton, which woald be occurring
previsely when the nascent online vidco market is seeking 1o establish itself, and slso
because, as initiel commenlts aptly demonstraie, the “product™ at stake is not breakfasi

cereal or a widgel bul rather the very way thal information and enlertainmeni are

%/ Highly Confidential Suppiemueur « the Perilion to Deny of DISH Netwerk [..L.C and EchoStar

Corporation {redacted versiond, al i,

1
i

Copps Chicago SlalermenL al 3,
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disseminated throughont the country. Unless and unlil adequate, enforceable saleguards
are esiablished, and the FCC is fully prepared and has the adequate resources 10 ensure
such enforcement, the tzensaction shonld not be permitted 1o oecur, 1n an industry Lhat is
andergoing such rapid and substantial change, harms to emerging lechnology and
markets cannot be easily undone, and, therefore it is essenlial to establish regulstory
measures to deteci, 10 prevent, and to remedy any anlicompelilive praciices before they
have the cffect of slitling competilive entry and ianovation in the cable, broagdband, and
video markets. Wilh a (mnsaction of such sweeping significance for localism,
mmnovalion. cowpetition, and ihe pnblic interest as the one conlemplnied in this
proceeding, the FCC should err an the side of cnnlion rather than permitling imevocable
harm 10 ocowr.

Rele Counsel submits that the Applicants’ [iling 1nust be thoroughly reviewed by
the Comimis®ion lo eddress whether the proposed transaclion would serve the public
inierest, convenience and necessity. In this sjegard, the Comumission and perfies to this
proceeding must have access to all books of accoant, documents, data and records
periaining to the transaction in order to assess whether the transaction is likely to generate
verifieble, merger-specific public iutercst benefits. Rale Counsel appreciates the

opportunity lo provide its reply commenls on Lhis matlet,

Respeclfully subinined,

STEFANIE A. BRAND
DIRECTOR, DI¥VISION OF RATE
COUNSEL
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Maria Novas-Ruiz, Esq.
Assistant Deputy Rule Counsel

Economic Consultant:
Susan M, Baldwin

Dated: July 21, 2010
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