
Comcast's pre-merger intenlion:; regarding div.-rsity may become difficult to

enforce post-merger and also may not Dddre~s l:lJger concerns about ils ability to leverage

ils cOl1trol over programming to the detrimenl of competition IUId con:;umer choice.R
!

Comcasl's coutrol uver "mud-have" programming would eDhnnn CamcDllt's
market power aud lhwllrt ri""I'l' ability to compete effectively.

The merged l:lllity would conlrol sub~tantial viewing. As n:poned in initial

commeuls, according tv one indu:o;try e~lil1late, posl-merger, Comca.rtINBC would conlrol

one in five television viewing hours.ll American Cable As~ciution explain~ !hat ils

members' cu.~tomers expect to have access 10 NBUC Cllble networks sucb lIS USA, Syfy,

Bravo, MSNBC, CNBC, TI,e Weather Channel. Universal HD and the Olympic Games,!J

and tltat th.e Sunl of th.e primetime rating;; for the top four NBCU Cllble networks is 4.1

(USA - 1.0; S~'Fy - O,g; Bravo - 0.8, and MSNBC - 0.6), which is higher ltwn the "Big

4" networks' raLings (CBS - 4.0; FOll - ),4; ABC - 3.0; and NBC - 2.8).~ ComC/i'it

owns nine RSNs in rJIiIjOl metropolilllll arellS and national cable Iletworks such as E!

Entertainmenl; TV One, Versw. Style. lhe GolfChanuel, and G4.8~ Therefore, based on

these must-have programming a.~sets, pre-merger, NBCU IUId COffiC/i'i\ each possess

market power in their relalionships with smaller MVPD~,8/; TI,e proposed tr~clion

would subslllIlLiaily inCTellSe the bargaining power of Comca.rtINBUC in selling

"J SU glso, filing by Mkh.el H. Hammer, COlln<ellor Come'" Corporolion, MB Docke' No, IO_j~,
July IZ. ZOIO, .en;1\g f<Jrth di,el5e diversity commilmen.. and pi"",.

'" J PIlblic I"'e,." ""liIion...., at 17.

"' J American Cable As,oci.lion, 1\ 12.

"/ ld.,a, 14.

"/ Id.,a, 15.

"! ld
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programming 10 ~fVPDs, especially in th.ose areas wher~ either MVPDs compele wilb

Comcast's cable spleJrn.IJ

As explained by the Public lnl~resl P~lilillners, "[b]y combining th~se

programming ass~ts with local distribution domillllnce, this merger would dramatically

increase the incentive and ability of the re~ulting entily 10 raise prices, foreclose and.

block compelilive entry, force bWldles Iln olber cable systems and discrimiruu<: in

c3ITiage of competing progfammer~" and also Ihe merger "would enh.:ince ComC[IS['g

ability to p;eserve its position [IS the domilWlt local MVPD, reintorce its ability to

e.lerdse markel power In specific cable or progrmriming markets, lU1d extend ils business

model 10 Ihe Intemer;"SS

The merger likely would lead to higher rate.'l for COlllUm,,".

As slaled by CWA, there "is too lillie wmpetilion 1,1 the video Il'Illrketploce

already, as evidenced by Ih.! rising cable rales lhal conswners pay year after year .'.!~ The

tnlllsaction, by cOMolida.lmg Como;.a:;l and NRCU programming, and by enabling !he

vertical inlegration of progrwmning and ,jiruibulilln would increase ComcastlNBCU's

markel power, which in tum would enable C{'lmC8st 10 cllarge competitors more for NBC

conlent.'J(] Similarly, Corneasl could either withhold or delay auess to the Universal film

librLtT)' by lIS riHIs or il could raIse li<;;ensing fees.91

"/ American Cable A"ociorion,.' 18

.. / Public lnJere'l P",ilio~II'~, III 21.

"/ CWA,81 12 (diocu..ing, among Oilier llling" lhe FCC', .,timul" lh>l fron, 1995 10 2008, lhe
price ofexpanded ",,-,ic servi~ ;ncre..,ed by lhree dIlle; Ibe rale of inn'lion, from $12.35 10 $49.65).

., I Public lmerul Pelld~ner1l, al 30-31.

"/ lrl.,.131
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The merged entity would hnve an incenlive to itlcrease retransmission ratea for

NBC conlent: higher rates woald increase Comca.'ll'~ revenues and also would require

rivub either to recover the coalS ~lroUgh rale increases or to decrell5e their profitability.1I2

The trarL'ioction and the horiwnml consolldatiou that it entails would enable

Comcll3t/NBCU to emllCt higher programming tees, which in tum would result in higher

cable subscription fees tor consumers.9J Small cable opetlltora have reported \l:l the

Commisaion in ils pending retrnnsmission proceeding"" that retransmission coru;ent fees

are subglanlill.lly higher for Big 4 stationa in lhe sMJle market that are subject to joint

control or ownership !han they are for ~panlldy ':'Wlled or controlled broadcasl

9'affiliates. - Forced bundling could OOa-: rivals' costs, which in tum would clluse cable

rate increases for coru;umera.911

D. COMCAST-NBCU COULD LEVERAGE RETRANSMISSION

CONSENT RlGHTS OF THE NBC OWNED AND OPERATED

STATIONS

ComCll5t, DISH, ~Jld other multichanuel vidw pl\lgIarn distribulora ("MVPD")

must negotinle with the "Big 4" broadca.'llers. The lronsac<:ion would mean lhat COmcll51

'" I lei," 32 .

., I Anterican Cable A""OCialion, 01 19. See also ,d.", 21, citing News Corp._Hughes Ord<". 19 FCC
Rod at 51>6, 568, pams. 204, 209, ob,ervin$ 1~.iJI lh. C"mmi.;.ion h.. previously reoognized Ill.r higher
pmgrurnming fee, are p..sed On 10 con,urn.,., l""'ugh hj~ret '"""".

"I tn the Mutler of Pelmon for R~I'",(jking ID A",.~d IN! C"",m,..iotl·' Rul~, Governing
R~""/'t1,.,i.sS'orl COnIMI, Pe\ilion Ibr Rulemolling, MB Doohr No, 10-71, filed March 9, 20 10

" .. American Cable A,ooeialion, aI2:t.

CWA,aI14,
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would no longer need to negotiate willl NBC and would instead have the incentive and

ability to lure MVPD subscribers to ils own video service.~l

Rate Coun~el echoes !he concern raised by The National Telecollllllunicatiol1~

Coopemtive ASJOciation and tbe Western TelecolllmWllcatioru; Allianc~:

The propo!;td mefJ!,ed company will control a large suite of progr:unming
Lhat ils competitors will ne<"d acces~ to according to rea'lOllable tenns in
order to remain COlllpetilive. The Associntioru; believe lIlal lIle proposed
merged company will have lIle ability and incentive to discriminate
against non-affiliated MVPDs and drive up progrwnming cosls for lIle
A:'lSociations' members to untenable levels. The prupo'led merger Is a
threat to diversity, competition and lIle future viability of small,
independent MVPD~. 98

Rate Coun!;tl concurs that it is es~ntilll that lIle Commissioll pos!;tss sufficient rules to

eru;un: thot competitive MVPDs continue 10 have reasonable llCCess to snch

progr!lffiming.

American Cable Association demonstrates thnt lIle horizontal h= of the

lrarnaction would Ix greutest in lIwse markels thal are served bolllby an NBeU 0&0

station and a Comc.ul RSN, and L~t lIlesc lllarket~ represent 12.]% of [l.\l TV

households.99 American Cable ASS<Jciation estimates lIlat if lIle lrnnsaclion occurs,

retransmission consent fees wonld iucrea'lC by between $0.46 and $0.15 per subscriber

per month in these markets. lOo In markets that are served by n Comcast RSN but no! by

all NBC 0&0 station, lIle combined entity could rai~ programming fees by bundling lIle

ComcllSt RSN with lIle NBeU national cable Ilelvrurk, which potentially affects 54

'" I DISliIE<:haSw, a,29.

.. I The Nalional Telecornrnuni""lions Coof"'roli'-c ~..aci'lion IlJId tho We.lern Teleconvllunicolion,
Alliance, at iii.

90 I AnlerkllJl Cable A..oci1lli~n, a12~ and R,O@.~rsol).Smdy, at 18.

LOO lId., .02 IlJId Rogc"~n Study, a' J7.



maril:ets Including 27.9''/0 of all 1V households. lOl The ITanmclion therefore poses

hQri:wnw.l harm 10 40% of all TV households (45.9 million 1V households).l01

As is discussed in more detail in Section Ill. infra, Rate Counsel concurs with

DISHiEchoStar'~ reo;:ommendalion that the Conunission impose the same condiliou thai it

did i.n the News Corp. - Hughes transaction,lll.l that i~, baseball-style arbitralion with a

standstill, which means lhat neither party could suspend the programming pending the

dispute's resolulion, for all NBC owno:d and operated slalio\lS thnl are negoliating

retransmission consenl rights with non-Corneas\" MVPOs. 104 Accordiug to

DISHiEchoStar, this condition has worked, ns W83 \'videnc<:d by DISH's use of the

condilion to avoid losing FOX prograrrnning during ~golialion. W5

E. INITIAL CONCERNS IDENTUY FLAWS IN THE APPLICANTS'

ECONOMISTS' REPORTS

The Applicants submil1ed studies prepared by economists tlmt purportedly

demonstrate ~18.t the transaction docs nol J'resent competi\ive ~onc<:m:s.t06 Inilial

comments, however, identify significanl flaws in the sludle:;.. which suggest that the FCC

should afford minimal weight to Ihe teports' li~diugs.lOl For example, a.ccording 10

,"' lId.• RDgen>;)n Stud)', a< 18.

'" / Id, Rage,""", Srudy. 01. 18..

'" I Gene.-al Mow" Corpo""iOll and HugheS EleelIonie' Corpol1llion. T"".f""," ond the News
Corp""'tion Limiled. T"",'fe""', fa' Authority to Tron,rer Control, MemoraJUi_ Opmi"" and Orde', 19
FCC Red 473 (20041.

'0<1 DlSHlEchoStar,al31.

LO' I fd.

"" ! Dr. Mark [srael ond Dr. Miehsel L. )(.at>. "Appliulion ofthe COllUui5Sion SLaffModel of V.rheal
Foredo'un '. the Proposed Comcon_NBCU T='achon," MB D<leiu:l N<I. 10-56, February 26, ~OIO

("lsra.1X.'z F"",.Io>ure Swdy"); Dr. Mark Ismel and Dr, Mi:hael L. ".!z, "The Con,o.,tlNBCIJ
TTao,,,,,hon.,,d Onl;".' Video Distribuhon," MB Db 10_56, Mar 4. 20lQ (··["""liJ(arz Doline Study")

"" I See, e,/I.. CWA, S~e, Oed,ralion, a, p"'"" 185 lhro"llh 214 (d;'<II<1ling, among olher lnin&",
na"",d onalysi. of crilieal depllTWtt' in""-,,, ;naccunile ."aly.i. of Comcast', eC<Jll<llnie incenliw, 10
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DISHlEchoStar, Com=~t', &:WlI1 praclice In Philadelphi~ belles the economists'

conclusion thai il would be Illlprofluble for the new emily to foreclose access to ils

programming,101 As D1SHfEchoStar explains, il has been more profitable for Comeast lD

forego not only the advertising revenue lhat it would deriw if its sports channel were

anil3ble on direct broadcast satellite ("D8S'') but ul.to to forego the sub5criptioll revenue

for the channel. because these foregonere'Veuues have been offSet by the revenues it

receives from being able \0 sign 011 ~ubscribers to COlllClL'lt bel;ause the sports channel is

only available on ComclL'lL 10'1 OISHlE.:hoStar idenlify other fbws in ComCllSt's

economists' report, which merit FCC !lellltiny,ItO including the filet that DISH's own

experience does not mesh with the economist's report, 11 i

AI.tO. as Public Inten:st Petitioner:; explain. the Applicants' study of the ouliue

market fails to addre$S the Fancast X5nity Ol -:he TV Everywhere modeL I I! Furthermore

the study does not address Com.:ast's ability 10 withhold certain progrnJ-lllning and the

impact of such an aclion on a rival oaline MVPD's ability to compete. 11l Comcasl can

tie its traditional MVPD service to htleme-bllSl,d TV prograrnmiag. and 50 reduce new

eutrenls' ubi lily to increase their audieuces

wredOI<: OTT pro"ide.., mis-idenlifica,;on ofo"line "idoN .. a oomplemenl 10 ruth" Ihlln a .ubs!inm: foro
cabl, 1C1."i";on, mod.ling error.;, ""d Ikf,,,i.nl foredosu," .-n.lys;s)_

'''.' D1SHlEchoSlar, al J-4

"'"/ /d,all.

lLO I /d, al 5_S (lor .~!l(Jjple. inod.qu.1t ,,·w.llning tor the implicalions of Corneas!'. coolI"ol o"er
NBCU, ,he fact thaI forec1<uur~ clln be ",1:<'1 to ",,~.ieve higher ree. LIller, lhe c.lculation of lhe
f~lnln.mission rees, cah:ulal;on of~tco l-lVPD's markel ,1Ia",.).

'''I Id., al9-tI.

'." I Public In_ Petil;on.... aI26·27.

"'1 ld., al 27; , •• Dbo America" Clhle Assoc;at;on, al 3~_~7 and AAI, It 6 (discuosing ,he
Applicants' n"""", ""aly,;,)
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Also, as CWA eJ;plaill5, because Comcast controls the ~eHop box that COll5lllllen;

use to access Comcast's cable television seivice, il :l.ISQ ties in Wlother producL thereby

preventing videoJ ~ubseriber:s from accessing the Interne1 frum i.lI<:ir tel<:visions. I14 Inilial

commen\:; pen;ua.<iively demonstrate -that thestudie~ are too llarroW and fail 10 address

Eldeq\lll.lely lIle implic<ltions of the 5ubsbntial and unchecked markel power that Corncast

would acquire as a result of the proposed transaction.

F. THE APPLICANTS' PAST BEHAVIOR PROVIDES EVIDENCE OF THE

COMBINED ENTITY'S ABILITY AND WILLINGNESS TO ABUSE ITS

MARKET POWER

The FCC should assess Comca~l's past behavior as il unaly~ the impacl of the

propos.:d transaction on Comew;t's rivuls and on the options and prices that would be

available 10 con.'hllller5 if the lfR1Isaclion were 10 occar. Also, lIle FCC should ass.:ss its

OWII ubilily to enforce any condilions lhal the FCC may s.-ek 10 impose on the

lIansaction.

DISHIEchoStar raise the con~e~ that "the self_portr1lit of a benign Comcusi

disciplined by the fOmenl of a cOrnpeliti~'e market in HSI $ervices ignores the re:l.lily at

the block-by-block level of u dominanl gatekrepl't al work."lIl As explained in inili:l.l

comments, communicalion prolocols on the !nlell'et describe how packe\:; contain source

<lod destinulioll addresses, which can be Iinle(] to II specific website or :l. specific video

service. This infotrn<llion then euubles Comcast to block specific ports thai dn'ic.::s usc

for remote <lccess on broadband, and :l.Iso making il possible for COIllew;llo slow or block

'''I CWA,aI48-49.

'" 1 DISfliEchoSw. a, 10.



ac;ce~~ to certain servers for video on dem[lJld (""VOD,,).116 Inilial comments indicate lhal

presenlly NBC content that is !lCCe~sed via dishonline.com "is deliberately degraded

relative to the SlIIJ\e conlent on Hulu," and is offered onl}' allhe lowest video qlllliity level

(at 288p qlllllity level) rath~t than either 480p or 36Op. which are offered over Hulu's

own websile. lJ7

Furthermore, Comca;;l has shown a willinl!ne~~ to discriminate, by, for ex.wnple,

withholding k/;:)' ~ports programming from DISH, DIRECTV, and other MVPDs. lll

Initial comments r.lli~e other grave concerns about NBCU's conduct that merit FCC

consideralion. According 10 D1SH!EchoSlar, NBCU has dOWllgJ:8ded lbe qlllllity of

video experience on competilors' online video platforms in compari.Oll wilh its own

proprietary online video platlonns such as Hulu.com Jl9 and NBC.Com, in an ~pparent

effolt to drive online video u~er~ lIway irom non-NBCU online video distribulion

platlorms.
ilQ

NBC nJ~o reslricted acce~s 10 online ooveruge of the Winler Olympic

b "-- f - 'I II' . 'llgames to su KrILJ<::l~ 0 certain cao e or sate Jle servl..e:

disadvanLBge rivnl~ and increase lbe Applicanls' market power.

Foredo~~ strategies

The FCC has recognized the uniGue and powerful position of the broadband

lnlernta access servi..e proviokr's role as II g.a.tek.eepcr and has also found that Comeast

'''I /d.,siI2.

lL'l /d, Lynch Dooclar.llioll. A' pors. 6.

'" I See, e.g., Jd. al I~. De.:lar.Ilion ofD:lve Shu!:,'" pan 16 (SUlling 1M' "Com<U>I h... "ittll,dd or
delAyed licensing lh~ <",Ii"tle nhnch RSNs [Rtgi~nal Sport> NetworbilO DISH NI!J,,"vrk"); CWA. <II :9
29, (including !d . • t 19, describing Comeen'. "hi.wrY of using ils owne"hil' of "'llion<ll .pons
I'rognlmrning in"" OlItioompalilive way a, 11"•• 10'011=1").

'" I Hulu is" joint ventu", of NBC, ABC.."d FOX. DISHIEchoSw, Jack",," D""Ja'Alion. AI~.
n
"., DISI-t''EchoSw, lit 16.

"', Jd. or \7-18.
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has engaged in discrimiMtory network management prllctices. 112 Furthennore, to the

extenl that the FCC hIlS li[tle recourse to prevent ComcllSl's lItlticompetilive network

. lll,~ . . 1"-'mwwgement pr~etlce~, ,.LIe merger nuses yet more ~enous concem~. n OUler W(huS,

Comca~t delUly possesses the ability lItld incentive 10 degrade or block IlC«:SS 10 its

rival~, but if the FCC lacks the legal authority to prevent Comcast from degl:l.ding

competing videa websiles, then the Il"ElIl.'lsetion would open up new aVenUeS for ~uch

degrw:latiOI~ and yet under !he Court's recenl ruling, tile FCC would lack the means by

which to police such behavior. 1M

As discussed above, initial comments Jemanstrate Ihe substantially enhanced

incentives and abiJiI)' for anticompelitive ~ondlJct thllJ the merged entity would possess.

As D1Sl-lf&hoStar aptly explwns: "So long as DBS SlIOOcribers must rely on Comc;J5[ for

broadband connectivity to the sm [set top oo.~llltld NBCU for online video functions

and features, [lie temptation to reduc.e competitiou from the DBS indllStn' probably will

prove 1.00 grea.t for Appl1canb to resisl.',1ll

As initial oomments expbin, Comcasl has demonstrated iB ability and willingne.'ls

to use il'l control oVl:"r musl-huve conten! to its rivals' disEll!vanlllge, including lor

example in Philadelphia and Califaruia markets where it withheld ley sports

progrnmming from the DBS industry and otller rival MVPDs (philadelphia) or engaged

"'I s"./d, 11123, citing 0""" /~I",~el Nf'XM, 21 FCC Rcd. 0113094, para, n. see atso Public
InlefC." Pe'ilione",••l 28, ciUng Compt.int of Fre" rr... IIIId Public Knowledge AgainI' Comc..t Corp. for
Secr~rty Degrading Peer-to-Peer AppHcatiQtL<, Memo""'dom Opinion oDd Ord.,-. 2J FCC Red t3028
(2008); AAI, ot2 t.

", 1 Comcost Corp. v. FCC. MO Fjd 6~ J (D.C. Cir. 20 to) (the U.S, Coon of APP<l.JI> tor the Districl
of CotU1l1bia ruled lhot the FCC l.cl« 'he abiHty 10 regol.le "" Inlem... >'IV;'- ","ovider', network
maJl3gement practices onder it. "".ill"'} ,uth<Jrity under Tilte I oCthe COnlmunicO';onl Act),

",. 1 Pubtic Inler...t Pelinone". al2~jO

111 / DISHIEcooSlar,0I25,



III discriminatory prices, lenns and conditions (California), regional news networks, Wid

children's progrwruning, which, in lum, alfecled rivals' abilily to attracl and retain

cuslorners. 126 As Section Ill, inlla, discusses furlhr:r, Rale COIID!lC1 supports initial

commenls lhat recommend thaI lhe Commission apply aU progrum acce3.'i rules 10 all

Comcast-NBCU'~ alfLliated content, regardless of whether ~le programming is video on

demand or inter!lClive televiaion, shonld prohibit exclusive conlent amulgements

betwet'"n ComCll..'l1 and NBCU, should close rhe terrestrial loophole, and should eAlend a

la-carte requiremenls to all Comcast-affi\iated contents. 121

CWA also refers to the numerous colllplain1.:5 that progrwnmers have flied wilh

the FCC ragarding Comcast's programming and tiering decision:;.lli As CWA explains,

"after !lCquiring NBCU programming, Cornca~1 will have even grealer incentives to favor

its own array of programming, shutting oul the iudependent voices of other pTogrwnmen;,

leaving consumers w'llh le~s quality, choi~e aud diversity in progr:wuning.,,119

Public lnteTe~t Petitioners assert that, contrary to t.'te likel,y argument by CornclL'lt

thaI Section 616 of the C:>mmunications Act and the FCC progrum carriage rules would

prevent Wlticolnpetitive conduct, Ihe FCC's rules have laikd to prevenl sllCh conduct in

the pwt and "lIle ill-equipped to deal with incre~ed :lIlticompetitive incentives and power

lhat will result from this deal."lJo Among olher thing~, complalrr1.:5 CWI take yelll'1i to

process and cubk incumbents can punish those prognuruners who file complain13u1

l16 / See, e,g., Id., 0132; Publ« Inleresl £'trillan.... ",35·31,

'" / S.... e,g., DISHlEchoSI.Ir. 01 n
",/ CWA,aIJJ-34.

'''I fd,aJ38,

'30 / Public Inlerea' P.:tilione....143-44.

"'/Id,at44.
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G. NEITHER MARKET FORCES NOR THE COMMISSION'S EXISTING

RULES WIlL PREVENT POST-1'RA-I\(SACTION ANTiCOMPElTfIVE

PRACTICES AND PRICIJ\lG

Initial conunents demonstrate persUll.'lively that the FCC's existing progralll

access rul",s are not sufficient to protect ComclIS1's rivals from anlicampetitive

conduct. 1J2 Th", co~l. lime, ;lr\d burden of complaining about ('..omcMI's withholding of

affiliated prograrnrping from riv:Ll MVPDs are substantial. III The "quantity discount"

justiflcation for charging smaller com~lilors higher pri~es is difficnlt to monitor ;lr\d

enforce. and il is not evident that the pric", Jifft'rential (npproximately 30% more fur

smaller able operators to purclwe nalional able programming than for the largest

MVl'Ds) is cost-justified, bnl rather likely is II resnll of relative bw:goining Slrength.'l4

The Com~\fNBCU enlity wonld have II strong incentive to disadvantage rivals when

Ihey provide access 10 online distribulion systems and yet it is nol clear whether the

existing program access ruks would apply to online tnmsactions. m Uncenainty abont

such a fundamentally important MJlecl Ilf a new market with explosive growth in demand

and olle that is critical 10 MVPD~> ability to compete Wldel'llCores the p<:llential hanns in

the proposed trRnsaction, However, as the Americllll Cable As~ocialioll explains, even if

the Conuni;;sion were to extend its progrwn IIcce~s rules to online progranrrning

distributors. liInlliler MVPDs would still ellcounler fonnidable challenges ill bargaining

'" I See e.g., Iii, III 34-J9; Amenc"" CaNe A",ociollon. at 1743.

m I See e.go Public Interest Petilionen. al J;;. )7·33, American Cable Assodlllion, III 40-41.

'''.' American Coble AssocillIion, III 38·)0

11-'.' ld,at4l_32.
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and enduring lengthy dispute resolution processes. AI; CWA explains, lhe complaint

process lacks deadlines for FCC acti;m "with many complaints languishing for years.,,1l6

Furthermore, OJmcastINBCU could sidestep the ban on discriminatory pricing

fees by charging ilself supra-eompetitive pric<:s - that is, lhey could mise !heir internal

tnmsfer price - ~le rival~ wiJuld confront WIIl:asonable rates while ComcastINBCU

would ~imply be shifting monies internally. 111

Rate CowlSel recommends Lhat the FCC find ~1ilt existing rules do not prolect

srouller companies from unteasonable raws, terms., and conditions, and also find that lhe

proposed tnmsaction would increase the opportwlity and incenlives for such conduct.

lL ADVERSE IMPACT ON GOALS OF LOCALISM AND DIVERSITY

Iniual comments demon.\nl.te thai the t.rnr.saction would rai~ twrie~ for

independem programllle~ and decrcllse the quality and quantity of local news. JJI Rate

Counsel concurs wi~1 Public Inleresl Pelilioneis in faulting the declaration submitted on

khalf iJf the Applicants lJ9 for, among oth~r (i,ings, failing to analyze the. effect of the

oolUOJidation of the local advertising ntlll"ket on the provision oflocal news althe market

Ievel.I<D

Furthennore, the lrwlSElCtion would enable Corncast to tie :ltl.d to bundle more

networks, creuliug additional incentive [or Corncast (0 discrirnina(~ againsl rival

iudependent progntlllme~. Minority and independenl pro~ that seek space on

,,. J CWA, al 39; Singer Decleration, al P"£ll. 2 .....1"", id.. 01 p..... 3, n.7 (tnn'um''' .... h:>mled by
exclusionary cOl,rrOl:t5 -thera is a nan,fer ofBurplus frolfl ."b",rib." I" C"m'Mlj.

'" J American Cable A.."ciol;on, ... 42-43.

ll. J S"" e,g., Public Imere.1 Pelitioners, at 40; CWA. a' 30-H.

,,. J Decloralion of Matthew L, Spit=- Concerning Diversi,y and LocaliBlll Is.ues A.."cioled wilh the
Proposed Comc...I_NBCU Tr.n'EIC~on ("Spitzer DecloralionW

),

L'" J Public In_ Pelition..,.., a141.
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MVPDs would find it yet more difficalt to obtain splICe post-transaction, tl11.U

diminishing diversity lllld localism. 141

Initial conunenls also IISsert that Comcasl'~ conunilment to add two new

independentlJ owned 81Id operated dwnno:ls to ils digital line-up is mel!8er and

inadequale to offset the likely po;i-ttan~action81Iticompetitive condnct. 14l Public Interest

Petitioners explain that as a resnll of ComcaBI's migration to an all-digital cable

en,'iroIUneni il will recover at least JOll MHz of [,lllldwidth, whic[, will create space for

over 500 new dwnnels, which underscores the insijpUfK:ance of Comeast's COnunilnll:llt,

particularly when one cowiders that Comcast does nOl eonunil to offer the independent

programmers on Comcast's lDost popular tiers. 14J

At; explained by Public Interest Pctitioners, Comeast could discriminate against

compeling broadcasters, while fuvoring NBC StlltiOW.I44 The resull would be thai

consumers mald lack access to lhe c[,alUu:h of non·NBC affiliDled stations.. and so

suffer from diminished programming diversity. Initial conunents also demonstrale that

lhe Applicants give shon shr1fi to lhe tffi.llsac!ion's etfecls on 10Cll1 adveni~ing markets14l

Broadcaslers and cable operators eom~lll for local advertiser dolJar~, and the lnuISIlction

would diminish the local advertising markt"!, thll; hunillg other local broadCll.'lICA thai

rely on ad revenues,146 Also, stllnd-alone broadcasters do not have the same ability to

L4L I Id., ill 43. &. also id, III 44. citin~ tI;J lh~ filet lhal Com.:a.ol ha. h••n Ih. 'Ubj""l of complain19
filed wilh the FCC regording Comeasl', favorin~ of i19 own programming and fOJ r.iling '" ,,,nduer good_
liIilh negoliation.

'<.;/ S... ",g., id, at 45.

I" i Id

'''/ 1d, .. 47.

". I Se.. ..g" hl. oI48_~2: CWA, al32-JJ.

'" / Public Inle""1 P'lilk,"~rs. "'- 50,
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otfer package deab and volume di'lCounts for advertising, a disadvllnlage that would

grow in signifiC3llce if Ihe transaction occlllS. 141 The ultimate imPllCt on COlL'IIJ1IlefS is a

loss of diversity in news production lind in independenl prog.ramming. Furthermore, it

seems likely that once this diversity is 10SI, it I'rould bc near-impos~ible to regaln, which

underscores In.e fa(t that the consequences of approving the lTltnsac\ion are not only far

reaching. but ~so irrevocable.

Moroover, ComclUt's acquisitiou of NBCU will diminish il~ incenlive to develop

new and independent programming.III A~ Public Interest Pelilioners demonw2Ile, the

Applicllnb' commitment thai NBC owned and operated stations will provide an

addilional 1,000 hour~ per year of local neW5 and infonn.adon programnii.t18 translates

into a mere sixteen minutes a day tor each of the ten NBC stations, Md furthermore there

i~ no detail snbstanliating that the prognimmlng will actually comprise lcelli news.149

Also, the AppHcllnls ha~'e fuiled to explain how the FCC can monitor and enforce the

AppHcllnls' purported commilment to local news progrllnUTling,IJO

Likewise, ACD explains that Ihe merger "<.ltd the consequeut increased inventOr)'

of programmi.t18 conlenl and broadcast outlels lhal the combined entity wO;Jld own or

control, PO'lC a threat to all independenl programming and conlen!."FI Rate Counsel

recommeuoJ.s L1w: ln.e Commission heed ACD's concern, particularly boxlluR" le~s than

0.5% ofprogramnling on oommerciul telC"ision is devoled to iocal public affam., m By

'" / !d., IJ\ 51.

''"/ ld.,3153.

'''/ ld,al54.

," l td.. al 5~.

'" I ACD. al L

"'I !d. at J
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contrast, as ACD el'lllaina, public, educ:l1icnal and governmental ("PEG") chp.nnel~ are

foclI.'ied enlirel)' on the local communilies th~t they serve and generated as many 2.5

million houtB of origiJ\llI local programming.I~) The ptOpc~cd merger lhreatena Ih.:

diversity that PEG channel~ provide becaUS<', among other things, Comcasl would have

increased inceJltive to favor its own contenl and to limit the capacity for PEG us<: tby

providing inferior chWlIlel~ or underfunding PEG channels).114 Because the ll1lJlsaclicn

would eliminHle the compelition of NBCU" it is "more importanl than ever thai there

continue 10 be a viable, availacle outlet in every locality for the community to produce

and distribute independenl and unique local prognmunil1g"m

NATOA IJl'ges "stronger and more detailed commitmenlS to the preservalion" of

PEG ch.mnels "before the Comrni~sion addresses any other merger i~su~" and states Ih~t

allowing the merger to pro~ood without more slringenl PEG protections "lhrealens the

long-term vi~bility cf PEG because of thc de<;;rell.'ic in compelition and the increased

incenli~s fcr Comcasllo oblain more capacity for il£ own programming and contelll.··m

III. CONDITIONS

A. INTRODUCTION

Man; initial commenl~ recommend thai Ihe C{)mmis~ion deny the application or

ill the alternative impose strict condilions. 117 lniti&.l comments aloo demon~lrlIte thSI the

15' / /d,. ar J-4,

'" , Id.. ar 5-6,

'" / ld.. ar 6.

",/ NATOA,a11.

'" / See, e.g., Public Inleresl Pelition"", ... i (rec<Jmmending denial CI' ""p~hc.alion in ii, enlirety");
AAI, al 16 (it.ohng lhal the FCC should DOl approve ii, l>u! in Ihe ob",o" ~f <nch a denial, il should
c~n,id~ oppropriol< ren,edies); CWA at I (pelitioning for denial nr in ,he ollema,ive ..,.king the
i1npo!l;rioo of wndihan,j; DISHIEclI.oSw, ... 1; ACD al I_~ (mon~ of i" ,,,embt,,, ,ul'P<m oppo,ing ltoe



minimal "volwllary" commilmo:J1l.'1 propos.:d by the Applicants are insufl:icient and do not

,.
represent merger-related be-nefils. > According to Public Interest Petllionern, the

AppHcWlls' commitments udo not assuage any of the concems nU$Cd abont the merger

regarding reduced competition in cable television, higher cable and broadband rates, and

the prospect of amicompctitive praclices that will stifle emerging new media markets.,,1'9

As ACD expla.ins, "{n]one 0 the ~tate franchising laws W9S enacted in II world where il

was envisioned lhal Co!l\Cfl~1 would have significant conlIol over programming carried

on an entire nationwide network of local broadcllSl slations:,16o

Initial ccmmenls also [lIi~e the concern that conditions that the FCC he~ Imposed

previol.l.:lly would be ill~ufficient to protect against the diverse harms that the transaction

pose~.I61 American Cable Association ob$CIYe~ that the industry I'IIId the FCC have had

six years of experience with the conditions impo~ed in prior tl'1l.'lsactions tha\ similarly

combined distribution aud coment assets (News CorpJDirecTV and

ComC9SVAdelphiEllTime Warner), and that although they "were important steps" they are

not sufficient, particularly for small and medium-stud MYPDs. J62 For example,

erbilnrtion is costly for small and medium-sized MVPDs, and arbitration decisions are

mlt rc-quired tQ be accompanied by written decisions, which leav<:~ olher MVPDs and

programnwrs needing to 8M anew with ea.:h 'a~'bitration.J61

me,s., or Jbllliring oddilional oondIHon', .nd ACD', po<ltion i. tnat if Ihe FCC fInds the m"'f-er Qm.""i••
in tne pllbl;c illle,e'l, ;I.hould imp",e the oondl~ons 'h'" II pn:ipose.).

'50 I See. e.g.. Public Intl:,est Petitionm, '" ~ 1_64; Ameri""n Cable A..""i.l;on, .14; ACD,~' 7

"...
,.
'" I

co'l

," I

Public Inl"""1 ""HlI"ner.;, .1 6~-64

ACD, ",7.
See, e.g., AmericOll Cabl. As>""i.tion," 43.

Id.," 44.

Id., '145-47.
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For !he many reason<; di~cu~ed in the~e reply comments and iu others' initial

.:omments, Rate Counsel is skeplic~l of !he pUJ1lOl1ed benefil~ of !he proposed

Irw1SllClion, i~ persuaded !hat Ihe Comca:sl-NBCU merger would hann consumers

subslanliaUy, and reoommend~ lhat!he Commi~ion fmd Utat!he Applicants have not mel

their burden Lo prove tbat the tr.Ins:l.ctiOll is in !he public interesL ful!her than expending

substantial FCC resoUl"CCS 10 Ctail adequate safeguard~ to overoome !he fundamentally

flawed LIansaclion, fulte Couru;el recommends thai !he FCC reject the transaction outrighl

and send the ApplicanlS back to tite drawing board, Many panics have proposed diverse

remedie:o; and now it is tbe Applicants Ihal should ~houldet !he burden Lo design

siguificenlly improved and meaningful commitrnenl3. The Applicants' proposed

commitmenlS are 30 lacking and insignificanl tlml !he FCC o.;annot simply "f:ne-twle"

lllem. Therefore. fulle Cowlsel urges the Commission 10 require the Applicants 10 re

submit !heir aflplica\ion willl a more credible set of condition~ lhat more pla\l~ibly

address the seriou~ oorv;;em3 inilial comments ha\"C idenlified.

However, Rate C{)ansel recognizes tba: !he FCC may, contrnry to Rale Coumel's

recommendation, consider approving !he tram.aclion wi!h oonditlous that the FCC seeks

to design. In anticipation of such an oUlcome, fulte Coanse] urges the Commi~sion to

consider cllIefully lho! various suggested remedies identified by parties in initial

commenls, and highlights some of those below.

ConditiCus IlIC e~enlial 10 eru;ure Utal video conswners benefit from robust,

competitive broadb3lld and programming markets :lCross all piatfonn~ in !he )'ears Lo

come, and thal conswners may beneHt from the iWlovatious, diversity and localism in

video progrwruning WId lower prices th'. su~h compelilion yields. The Commission hM
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adopted conditions in previonso~ in whkh iL npproved LIansactions in order to offset

potentiol risks. As Rute CO\lflsel diseusses above, and 05 the many deLailed initial

comments demonSLIate, the risb of this merger are more serious than other mergen; for

which the FCC has provided conditionaiapprovoL Therefore, the FCC should adopt in

some ins1allces similar and io other instances 5igniflcantly more stringent conditions if it

intends lo approve the unprecedented merger of Comcast and NBCU. Absent soch

conditions. conswners will be irrevocably harmed by the merged entity's ability :md

\Villingness to thwart the development of ccmpel(tive onlille video and broadcast markets.

Rate CIlUfisel supportS the following conditio:JS, which initial conunenls have raised. l64

D. CONDITIONS

Divest key Internet conlenlll!lset!I.

In light 01" the subs1.wLtial potclltiol harm to the fledgling online industTy tMt the

LIansaction poses, the Applicants should divesltheir online conlent and marketing such a.'l

NBCU's ownership interest ill Hulu and Comcast's Fancast. IM

Esublillh firewllll8 belWtrn Internet rontent affiliate!l Qnd Comeut's cable systems
business.

The Conunission should require a iire.....all betw>::>::l1 the Internet contenl offiliates

:md Com<;,:IUt's <;,:able syslems business. This m~ure would partiolly offset the risk of

sLIl)4egic cQnducL that wonld o\heJ:wise thwart iunovlllion in the contentIMVPD and th>::

conteuVbroadband plntforrm.1
&6

""/ Role ConnseJ's silence on llJly J>I'I'!j~"tar condition lhat h.. been proposed !hOI far .hould nol be
con,trued as opposidon. RIlLe Conn"t ....k, in Ih<:....pt~ commenls 10 idenlify <he key condilioM raised
~ iniJiot oornmenl!;.

'6J / AAt. at 27; CWA, at 55; NcrA IlJld WTA, al iv.

"., .' AAI, .L27.
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Separate the management and I:llvernant<1 of Ihe Comcast/NDCU joint venlure.

Rate Counsel supports AAl's recommendation thaI all office~ WId directors of

the joint venture be unafliHatod with either CornclL'lt or NBCU in order to partly offset

potential antioompetitive oonductllS it Nlates to conteut.161

Prohibit pnocl:ices Ihat monilor or conslnlin r.onsumen' llrCIl:l<S aud Ibeir demand
deeisions.

The FCC should estab1i~h clear and enfocceuble prohibitions on tying access to

Comcasl's broadband collilection to sub!JCriptions to its cable televiaioll service, blocldng

acceas La content, bundling MVPD and broadband (and imposing penalties for dropping

one or the other), and other anticompetilil'e praclice~ thai deny conswnern re:L'lonuble

rales and di\'ernity in supply. 1M

PreveJlt di.crimination againat rivalll' online video ITaffic and agllinst nsen of
rivals' online video services.

Rate COWL'iel supports the application of the Conmussion's propoJed open

Internet rules to the Comcast·NBCU enlity and the prohibition of all forms of

discriminatory conducl on ComcllSl's broadband nerwork. l
6'J The proposed lJansaclion

underscores the urgene)' of the FCC expandiug. its program acce~s requirements for all

content that the new entity controls. no The mjuirement shoutd be unambiguously

exteuded beyond existing obligations to make content anilable to tr<lditional MVPDs on

reasonable und nondiscriminatory terrrui, but also 10 include over the lOp providern and

other nOll-lmdiliona! competitorn to MVPDs. lll Furthermore, Comcast-NBCU should be

"'/ld,at27.

"'/ Id,at27;NTCAandWTA,oliii.

... / See, e.g., DISHIEchoSw, ar Z8; AOL,.r 2.

LJO / See, e.g., Puhlic Knowledge. Jl J), D1SHif<:h"Sw. at iv; Direcr TV, at )j.

L7L / See, e.g., Puhlic Knowledge. III l~, AOL, ,[2; CW,,_.", iv, andj6 ..
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barred from conditioning carri~ge on all indep~ndent network's agreemenl not to

replicate video progmmming onlille,m

Probibit Comcast from demanding exclusivity from conleut producers lind
ndvertisel'll.

Rate COUllsel supports AOL's recommendation that the Conunission prohibit

ComcEl5t from demanding exclusivity from content providl:'fs and from advertisef1l. J1J

Also Comclll't should be barred from imposing multi-media tying arrangements on

advertisers. 114

Impose arbilralion reqnirementli wbrn Rlransmiuioo ngreemenls CDDnof be
I"llllcbed.

A tlashpoint io the filings has been the contentious negotiatiolls for TV

distribulor!i like cable or satellite companies to carry local 1V stations, calkd

'Telransmission ooll5enl." Media companies have sllcceeded in jElCking up monLhly fe~s

in recent years, but not without high-profile disputes that have blacked out stations fllr

mlllioll5 of consumers. The l1=!8l:lion would put Comclll't on both sides llf the table in

those talks, worrying both local stations and some competing TV providern. Rate

COWISeI supports a condition that arbitration be \!sed when rel18fl!imission agreements

canrwt be reached. m The Commission should consider blll'eba!1 arbitrution with

m / CWA,aliv OIld SS,

m/ AOL,ol2,

P'.. /d

"'.. See. '.g., DireclTV, 0128, 40; DlSH/EchoSW. aT IV
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~tand~lillj'6 and DirecTV's recommendations lhat the Commission streamline the

arbirrnlion process,171

Prel'enl anlil::ompetitive bundling and lying; Require lhe !lale of oSland_alone relail
high speed lotel'1lel acce!lS !lerviee and provide consome.., ""ilh lhe IIbilily 10 Wie
lhinl party ISPs, and Ilolso require Comea,1 to provide ""holaole broaLlband Iloeces!l
on reoaonahle lerms aod conditioDI,l'8

RlIte Counsel supports remedie:'i tIult wonld 3eek to prevenl anticompetilive

bundling 8Ild tying, by, among other lhing~, requiring the sale of a stand-alone relail high

speed Internet access service and providing conswners with the ability to use third pwt)'

ISPs,J79 CorncllSt is indisputably a dornin8II1 provider of broBdb8IId service in the

geographic markets thai it serves, and broadband service is increa.'liJlgly an es~ential

3ervice for cousumers,lSO Therefore. cOllsume'~ should not be required 10 puTthase a

bundled offerillg from Comcast in order 10 obtain Comcasl's broadband access service,

Also the Comwission should require a 10 cane programming,I81

Funhermore, Corneasl ~hould be required to offer wholesale broadband access

services 10 unaffliialed ISP~,I&l :Lnd ~uch offerings should be 01 rOles below retail rates

:Lnd offered al reasonable lelmS and conditions, Role Counsel snpports EarthLink's

recommendation that ComcllSt be reqnired to enter inlo a Wholesale SllwdaloDe

Broadband ,....ece~s ~ervke agreement with at leasl four national anafliliated ISP~ in 100%

of Comcasl's fOOlprinL that snch agreements ]Dust be nl least five years iu duralion, with

,,. 1 D1SWF..clloSt8r, III iv; CW A, a, 52, ~7,

"'I D~TV, 0148·51.

",. 1 Su.•.g.• D1SflIEclIOS<ar, a,28·1Q

,.. i Su .',g.,ld.; CWA, a155.

"'.' N,rion.l Broadhand Plan. Ch.prer 1, at 5.

'''.' DISHiE:hoStar, al Iv

'" I Public Know),d@c.at 1', .1'0 cltin@SenarorKohl'.leU.r.•1 ~
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wholesale rales al leasl 40% bela..... retail rates, and with wholeSille servIce lier~

(upload/download speeds) identiclIl to thOie offered to retail customers. 18;

Reqnire tnnfipuency; Reqllire ComcMt·NBCU to make ils network management
practices Ind tbe operation of It! broadband network lranspllnlnt 50 tbllt tbe
Commission Iln1l1be public can nllldil.v detect Ilnticnmpetitive bebavior,lS4

Non-discrimination rules arc C~ienlial tll prevent Comeas! from interfering wilh

the dislribution of non-afliliated coutent through filtering, blocking or degrading

dimibulion.1Sj

Remedy the untieompetirive Illld Ilntleonsu.mer prllctiees no," in efl'ect.

Inilial comments submitted on behalf of numerous municipalities. bll:Ped on me

concern of llcllllli prElClices of Cumcast, tRise consumer protection issue;; lhal now ellis!

with CumClllll's praclice~, express concern that the merger will simply ellllceroale

problems, and suggesl !hat Comeast's historic anliconsumer praclices are predictive of its

future behllvior. Rare Counsel supports these recOInmcndations:1Sl;

• E!imiruuian of the high-defiuilion (~HD") h:chnology fee;

• EJiminatian of the existing digital video recorder (~DVR") sel"'.;ce fees;

• Basic anly ~ubscribers should be charged the lowe~t rule lIvailable tor sel-lop
devices;

• COlDClL'lI should file prelimirl!lf'( and'or final FCC FornlS 1235 far ~LIlted network
upgrades associated with the provision of HD cuble service lllId provide refunds 10
eligible subieribers as appropriale:

• Promplly unbundle HD receiver lllId HD digilial \I'ideo recard~ co~'t~ and rates.

''', EarthLink,.1 Appelldix A.

''', See, e,g., DlSHlEchoSlar.... 29.

''', See, t.g" Petilion to Deny of Public Knowledge, al 14; Peli'ion to Condilion or Deny of
EarthLink, Inc., a,Appendix A.

", , Ciry of Seonle, el aI, at ii.



Prohibit tying of cable \o\o'lfb ,elillp bou,.

Rate COUIl.'iei COIlCJU'; that ComClISt should be barred from tying its cable service

to the purchase of set top boxes. 187 Recommendalicm 4.12 of the National Broadband

PIWI (Chapter 4) ro;;ommends that the FCC initillte a proc~il\g to ensure that MVPDs

install galeWllY devices in all new subscriber homes and in all h<lmes re<;juiring

replacement set top bo.~es by December 31, 2012, The Plan states: "Similw: to

broadband modems (~e:e Box 4-1), the proposed gateway device would accommodate

each MVPD's use of different delivery technologies and enable them to continue

unfen.:n:d inve;;lment and iIUlovation in ,ideo delivery, At the same time, it would allow

CCIfiSumU electronics manufacturers [('I des.ign. to a stable, common open in~rfnce and 10

integrate multiple functions within a retail device. Those funcliona might include

c('Imbirring MVPD and [ntemel content and services, providing new user intet'fuces and

integrating with m('lbile and portable devices such as media players and computers. It

could enable the emergence of complctilly ne..... classes of devices, services WId

applications involving video and broadband:,m

E!itablish protection for reilltionship wilh CumcllMt IlJld non·NBCU affiliates.

Rlile Counsel supports conditions to CJlSure that Comcast does not discrimiuatc

wi~l respect to ili retransmission eonsent negotilltioJlS with television broadcll:lt stations

tar are affiliated with ABC, CBS, or FOX.I'l'I Furthennore, Comeast, .....ithout 'infllll:nce

by" NBCU and NBCU stillions should be solely responsible tor negoli&liug

remlmmission consent with uon-NBCIJ Stations, and will conduct such eon~ent in good

to, ..

to, i,.,
CWA, at 56.

Na';"nal Broudband Plan, Ch.ptn 4, al 5 I.

Affiliale' A'sociation. a, 2,;.
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faith. Also, Comcast should not "attempt to create II compelilive advantage for EIIl NBCU

Slation by discriminaling agwru;t any local, in-market non-NBCU Statiml in favor of such

NBCD Slalion licensed to the same markel with respect 10 the following technical signal

carriage nwters: changes in channel poaitiou~ of non-NBCU Stations; downconversion

ofa non-NBCU SL:i1ion'~ ~ignal from digital to analog or frum high defInition to stIIndard

definition; retransmisaion of II non-NBCU Station's digital broadcast signal in a Icslll:/"

formal, lower quality, or lower resolution thal' thai of an NBCU Station; forced or

aUlomatic tuning ofset top boxes to II local, in-mlltket NBCU Slation; or interruplion ofa

non-NBCU Stalion's broadcast wilh a (:c,mcast Cable Sy:;tem or NBCU Station EAS

message, unless olherwi~e agreed 10 in writing hy such Station" (when making any

compari!lOns between such non_NBCU Statiou and any NBCU Slation certain factors

would be taken inlO accounl).I~o

Maintain aeen! to Pu1)ltc. Educarionaland Govemmenlal Aece:n Chnnnels.

Rate (:c,unsel 'lIlpports conditions to protect the diversity and localism tool PEG

cltarmels provide. Among the conditions thai the FCC shonld adopl are the following: 191

To avoid COmcast's trelltmeni of PEG "II.' 11 ':>econd-class' citizen in the all-

digital world.,,191 the FCC should require COmcw;llo mah aJl PEG channels on all ofi,s

cahle sy~ems universally available on the basic seNice lier in the same fonnal as local

broadcasl channels unless the locnl government agrees otherwise.

,.., / Allili.,e, ....'.<lCialion, 01 2·) (sec dred pIlges ror detail. relating In ...mliale, A<sociation'.
'ecommend",i",,",).

",/ ...CD,a'S_14.

to, / ld, a'9-IO.



• The Commission should proLeCI PEG chll.!lfIel positions to counlen,ct Comcast's

efforts to move PEG channels away from the more duimble low-digit channels to

much hi'gher channel numbers ~uch II.S channeI900s.19
"

• The Commi.silln should prohibit discrimination againsl PEG channels and ensure

lhal PEG channels h.ove the same features, funclionality, and signal quality lIS Ihat

provided to local bro:l£l.CII.!Il channels. l
\l4

• The FCC ~hould ensure that PEG·relllted conditions apply generally 10 public

access and also that consumer~ Clm easily IICceS~ all PEG programming ou menW!

through non-discriminatory lICCess. Similarly, "PEG contenl ~houl6 be available

as ComCll.!ll rolls out its video ponaJs, not years allerwa;o;j."I~1

lndude CODllnllmenl, (ur Employment

Rare COUl1l\C1 recomrnend~ thai the FCC examine the impact of the proposed

IfllDS3Clion on empIO}IDenl, and th.: effect of ~uch employment plans ou the diver~ity,

quality, Imd rales of broadblind deployment, programming, and th.: emerging online video

market.

lV. CONCLUSION

Initiol comments raise ~ob~ring concerns ~boUl lhe potential advlXlie impaci of the

proposed transaction on diversity, local progr"-'l1.ming, rates, and also demonstTale lhal lhe

AppliCllDts have failed trl meet their burdeu of proving thaI the rransaclion. on balance,

'''; Id,.' 10.

,.. ; Id.,., 11_12.

'''; Id.,01 13,
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would serv~ the public intere~t. N; ~luled in DISHJEchoSI.llr's inilial comments., "[t]he

proposed Ol~l&er of Comca.:;l and NBCU is a trout>ling vertical inlegration of II long-

standing distributor and II ITllditional conlent provider" flIld alro "is a horiwntlll

combination of two leading providers of a new product altogether - onlule vidw _ who

together would reduce competilion."I<Jl; Rate COU!1scl concurs with CommiB.'lioner Copps

"thaI approval of this proposed lram&:lion would be a very steep cllmt>."m

The unprecedented vertic~l and horizonLal integration of a broadband service

provider could lead to sub~lPntial consumer harm precisely al a time wheu the nascent

online video mlll"kel might otherwise provide an import.:Ill1 cht:d: on anlicompelitive

behavior by the companies thul now dominate relev:llll markets. lnilial comments

comprehena,iyely and persuasively demon.-;trIlte that the FCC should reject the lran'laction

outright, and certainly should not conlemplalt upproving this transaction unless il sets

forth adequate and comprehensive conditioM consistent with those described in these

reply COOlments. Furthennore, a.~ initial comments demonstrate, commitments are

meaningleB.'l unle!lS they all: enforceable and the FCC POB.'leSSeS lhe administralive

wherewithal to enforce [hem

Furthennore, !he FCC should [\ot be hasty iu its approval process, in pm, because

of the unprecedented nature of Ihe plOposed tr.ulSlicrion, which woald be occ'.rning

pl1%isely when lhe nascent online video market is seeking to establish itself. and al'lO

bocause, as initial commenls aptly demoDsU'ate, the ''product'' at stake is not breakfa.:;t

cereal or a widgd but rather the yay way that infonnation and entertainment arl:

'" / Highly Confidenti.] Sllrplcnl~L" 10 the Pelltion !(] Deny of DISH N.' ...or~ !..L.C ond EchoSIa1
C<>rporlllioo (redacted v"",ion\. 01 ;,

lO'J / C<>PP" Chicago SlaIemenL ot3,



disseminElted throughont the counlry. Unles~ and unlil adequate, enforceable safegUllI'd8

are established, and the FCC is fuHy prepamland II:l3 Ihe adequate resDuree~ ID crlSure

such enforcement, the trllllSaction shonld not be permitted ID DCCur. In an induslJy lhat is

andergoillg such rapid and substantial ch!ll\&e, harms to emerging leclmology and

markets cannot be eElSily undone, and, therefore it is essenlial to establish regulatory

measures to detect, tD preverll, IIl1d to remedy any anlicompelilive praclices before they

have the effect ofslitling competilive <:n1ry and ianovll.tioll in the cable, broadband, and

vidro markets. Wilh a transaction of such sweepillg significance tor IDcalism,

innovalion. competilion, and I~ pnblic interest as the Dne contemplnled in this

proceeding, the FCC 5hould err an the side of cnnlion father than permitting irrevDcll.ble

harm to occur.

RBle Coun~d ~ubmilS thnt the ApPlicants' filing must be thoroughly reviewed by

the ConmLis~ion ID addres~ whether the proposed trllllSaclion would serve the public

interest, convenience and necessity. In this regard, the Commis~on and pw1ie8 to this

pnx:eeding mUSl have access to all books of accoant, documenl~, data Ill1d records

pertaining to the trnmaclion in order to assess whether the tramllclioll is likel)' to gC'flerale

verifiable. merger-specific public iuterest benefits. Rate Counsel appreciates the

opportunity 10 provide its reply comments Oil tlLis ITllItter.

Respectfully ~ubmined,

STEFANIE A. BRAND
DIRECTOR, DIVISION OF RATE
COUNSEL
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Sa~ J/7d?~"P /
Maria Novas-Ruiz, Esq. ~
Assistant Deputy Rule Coun~el

Economic Consultant:
Susan M. Baldwin

Dated: July 21, 2010
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