FEDERAL COMMUNICATIONS COMMISSICN

Washington, D. C. 20554
JUK 18 2am

OFFICE OF
MANAGING DIREGTOR

Dave Garey, Proprietor

Texas Grace Communications
Jet Fuel Broedcasting

¢fo 20 Sanlaw Dr.

Monsey, NY 10952

Re: Texas Grace Comunuuicalions, Stahon
KRZB(FM)

Jet Fuel Broadeasting, Facilily ID No. 1614355
F¥a 2007 and 2009 Regulatory Fees

Fee Control Nos. 0709 89365899172 and
0709189365899169

Dear Mr. Garey:

This is in response to your request filed on Seplember 23, 2009 {(Regues?), on behzlf of
Jzt Fuel Broadcasiing (JFB}) and Texas Grace Commuuications (TGC). With respect 1o
JFB, you seek a refund of the fiscal year (FY) 2007 regulatory fee and a waiver of the FY
2009 regulalory fee assaciated with the construction.permil for AM Facility ID No.
161435, Anchorage, Alaska (Alaska Facility). Our records reflect that JFB paid the
$400.00 FY 2007 regulatory fee, but not the $300.00 FY 2009 regulatory fee. Wilh
respect to TGE, you geek a refund of the FY 2007 regulalory fee and a waiver of the FY
2009 regulalory fee associated with the constriction permil for Statiou KRZB{FM). Our
records reflect that TGC paid the 3373 .00 FY 2007 regulatory fee, but nat the £650.00
FY 2009 regulatory fee. For the reasons set forth below, we deny your request.

You assert thal the consiniction pennit for the Alaska Facifity 1s "the subjeci of tolling
liligation . . . leaving the CP in a hmbo statos on the Angusl 7, 2009 repulatory fee
nohficatiou date.” You claim that (he “replenishment of time/iolling was necessarv . .
because [you were] . . . improperly designaled a federal debtor by the FCC . . | (hetween
February 8, 2006 and August 22, 2008)(,] . ... prohibit[ing you] . . . from conducting
normal busmess, inclusive af preventing any access o credit, Anancing or partnership
with . . . governmen entities[ |

Our records reflect thal the construction permiil for the 4faska Faertity was granted on
December B, 2005, and expired on December 8, 2108, after JFH failed to build the
stalion. On Mawch 7, 2008, JFB filed a 1equest that the conshuction period be 1olled,
which lhe Media Burean demed on March 27, 2004, On Apnl 28, 2008. JFB hled en

! Reguestat 1,

2 J4, see generally Fireside Media, Order, 23 FCC Red 13138 (2008}, on recon.,
Memorandum Opinion and Order, 2010 WL 659111 (released Feb. 24, 2010).



Dave Garey, Proprietor 2.

application for review of the demial {Aluska Fuacility Application for Review), which
remains pending.

JFB held the inilial consiruclion permil for the Afaska Faciliny an October 1, 2006, and
Qclober 1, 2008, and is therelore responsible for paving the FYs 2007 and 2009
regulalory fees* Wilh respect to your asserfion that you were unable to ¢onducl businese,
oblain financing or credit, or “derive reveme,” the Commistion may waive, reduce, or
defer regulatory fees only upon a showing of good canse and a inding that the public
interest will be served thereby.* The Commission will waive, Teduce or defer ils
regulatory fees in those instances where a peliloner presenis a compelling case of
financial hardship. Regulatees can esiablish financial hardship by submiiting:

[Tjuformation such as a balance sheel and profit and loss statement (gudiied, if
available), a cash How projection . . . {wilh an explanalion of Liow calculated), a
list of their officers and their individual coinpensalion, together with a list of their
higlest paid emplayees, other than officers, and the amounl of their
compensation, ar similar mformation.’

You have submutted no infounution Lo support your claim of financial hardship. In lhe
absence of such documentation, we find that you have failed to make a compelling
showiug that the public interest would be served by a refund of the FY 2007 regulalory
lee or waiver FY 2009 construction permil regulatory fee associated with (he Alaska
Facifity on the grounds of financial hardship. Your assertions (hat the Commission
improperly designated you as a “federal debtor” does not persnade us otherwise insofar
as the Commission delermined that such allegalions are unfounded.® In addition,
expitation ol Lhe conatruetion permit for Alaska Facility on December 8, 2008, provides
po basis for a refund of the FY 2009 regulatory fee' Further, the pendency of the Afaska
Fueility Application for Review provides no grounds for relief given that JEB held the

Y See Assessmenr and Collection of Regulatory Fees for Fiscal Year 2009, Report and

Order, 24 FCC Red 10301, 10313 (2009); Assessment and Collection of Regulatory Feas
for Fiscal Year 2007, Report and Order and Further Notice of Praposed Rulemaking, 21
FCC Red 15712, 15727 (2007).

* See 47 US.C. §159(d); 47 C.FR. §1.1166, see also Impilemeantation of Section 9 af the
Communications Act, Assessmeni and Collection of Reguilatory Fees for the 1994 Fiscal
Year, Report and Order, 9 FCC Red 5333, 5344 (1994), on recon., Memarandum
Optnton and Order, 10 FCC Red 12,759, para, 12 {1995) (regulalory fees may be waived,
deferred, or teduced on a case-by-case basis in exlraordinary and compelling
circurnstances npon u clear sbowing that a waiver would overnde the public mtetesi in
reimbursing the Commission for its regulalory cosls).

* 10FCC Red 8t 12761-12762.

¢ See Fireside Media, Order, 23 FCC Recd 13138 (2008), on recon., Memmorandun
Opinion and Order, 25 FCC Bed 2453, para.10 (2010).

7 See 47 CF.R. §1.1160(b} (*[n]o pro-rata refund of au ennual fee will be 1ssued™),
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construclion pertnil on October 1, 2006, and October 1, 2008. We therefore deny your
request {or fee relief for FYs 2007 and 2009 associated with the dlaska Faciliry.

Wilh respect 1o Station KRZB, vou aver that when TGC paid the FY 2007 regulalory fee,
the company was “embroiled in third-pmty litigation challenging the validity of the
FCC’s attempt to re-granl the permit io 2006[.1"° You clairg thas this administrative
matter caused KRZB to suffer “immeasurably” because a protecled righis tull-term, 3-
year conslniction permit warranted by the Commission in 2001 . . . has . . . never been
issued” You assert that the Audio Division (Division) “uever informed KRZE of any
disposition of the Division’s administrative review, leaving the permil in a limbe
status.”®  You also state that “[n}o 2009 regulalory tes notification was sent to [you}."
Our records reflect thai the consirelion permit for Station KRZB was granted on
Oclober 7, 1996, and expired on May 9, 2010, aRer TGC tailed 1o build the station. Ou
January 21, 2009, TG filed an Application for Review of two Division decisious
denying TGC's asseriions thar Station KRZB gualified for tolling under sectiou
73.3698(b) of the Comunission’s rules, 47 C.F.R. §73.3698(b), which remains pending
(Station XRZA Application for Review).'> With the exception of the assertion that KRZB
did nol receive FY 2009 regulaiory fee notificalion, your coutentions wilh vespect. to
KRZB are identical to (hose addressed in the Media Bureau desisions thal TGB has
challenged in Lhe Starion KRZEB Appiication for Review.

TGR held the initial construction permil for Station KRZB on Qctober 1, 2006, and
October 1, 2008, and is therefore responsible for paying the FY's 2007 and 2009
regolatory fees.”* With respect lo your asserlion Lhat you suflered “inmeasurably™ as a
result of the “tflurd-pany litigation,” you have submitted no iuformation Lo support your
claiin of finaneial hardship. [n the absence of such documentation, we fud that you have
failed to make a compellig showing that the public inlerest would be served by a refund
of the FY 2007 reguiatory fee or waiver FY 2009 conslruction permit regulatory fees
aysociated with Station KRZR on thal basis. The mallers thal you raise iu the pending
Station KRZE Application for Review will be addressed by the Corunission in that

¥ Requestat 2-3.

¥ 1d ar3.
0 rg
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"+ See letter from Peter Doyle, Cliief, Audio Division, Media Burean to Dave Garey,
Ret. 1800B3-MIW (Dec. 19, 2008); letter from Peter Dayle, Chief, Audio Division,
Media Burean lo Dave Gaiey, Ref. 1800B3-1IB (Dec. 19, 2008).

P See Assessment and Collection of Regulatory Fees for Fiscal Year 2009, Report and

Order, 24 FCC Red 10301, 10313 (2009); Assessment and Collection of Regulatory Fees
for Fiscal Year 2007, Report and Order and Further Notice of Proposed Rolemaking, 22
FCC Red 13712, 15727 (2007).
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contexl and provide no basis for regulatory fee 1elief for FYs 2007 and 2000. Regarding
your asserlion that TGB did not receive noiificalion of the FY 2009 regularory fee, the
Comunission informs its licensees of the due dates, amouuts of the fees, and paymenl
methode in public nolices and facl sheets, which infonnation it aleo posls on 1t§ web sile,
www.[ce.goy. We therefore deny vour request for fee relief for FY's 2007 and 2005
agsociated with Siation KRZB.

In summary, we deny your requesl for regulalory fee relief for FYs 2007 and 2008
associeled with the dlaske Faeility and Station KRZB. Payment of the $400.00 and
$650.00 FY 2009 regulatory fees for lhe dldska Facifity and Staiion KRZB, respeclively,
is now due. The regulatory fees should he filed together with a Form FCC 159 {copy
enclosed) within 30 days from the date of thie lelter.

Il you have any queslions conceining (s matier, please conlacl the Revenue &
Receivables Operations Group at (202) 418-15585,

Sincerely,
C __ ........ -
hark Slephens
Chiel Finaneial Officer
Enclosnre
Copy lo;
Dave Garey, Proprietor

Post Office Box 1161
Mendian, M3 39302
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Texas Grace Communicationy KR ZB-FiM
Jel Fuel Broadcasting

orosammme 030 91393658991 4
i ™? 0797139365399 | 69
September 22, 2009

Secrelary

Federal Coinmunicalions Comrnission
445 12 51, §W
Washington, DC 20554

Re: Olfice of Managing Direclor

203

Received & Inspected

SEP 22 2009
FCC Mail Room

Request for waiver of 2009 regulatory fees, and refund of regulatory fees paid in 2007,

for:

KRZB-FM Archer City, TX CP OFF AIR, Facility D No. 79024, and

(Non-call signed) Anchorage, AK AM CP OFF AIR, Facility ID No. 161455

Dear Managmg Dircelor,

Please find enclosed an ariginal, two copies, and a slamp in/return copy (along with postage
paid, addressed rchurn anvelope) of the inslant submission, respecifully requesling

excneralion/removal of any 2009 regulatory fees.

In snpport thereof, the following infonnation is provided regarding these iwo separate services

lying to the same sole proprietor {“proprietor™):

Anchorage. AK AM CP OFF AIR

The above CP expired on its face on 12/8/08, and is currently the subject of Lolling liligation with
the FCC far teplenishiment of time Lthat has not yet been granted or rued npon by the
Commission — leaving the CP in a limbo status on the August 7, 2009 regulatory fee notificalion

date,

The noted replenishment of lime/lolling was necessary 10 request beeause ihe sole proprietor of
Jet Fuel Broadeasling wes unproperly designated a federal debtor by the FCC under DA 06-232
(between February 8, 2006 and August 22, 2008) in viclation of his right to due process - given
the proprietor’s then-pending, never-adjudicated appeal before the imeparable 2-and-a-half-year
debtor slalus was imposed. The erroueously imposed deblor status prohibiled the proprietor
from conductng normal business, inclusive of preverfing any access to ¢redil, hineacing or
pertnership with snch government entities as the SBA, pending elimination of the dehior status -
consisteut with the manner in whicl a federal debtor status wonld stifle operation of any small

business.



A subsequent order under FCC 08-191 executed eliminstion of the debtor slams afler August 22,
2008. However, this order was unable to offer any remedy for the punishment of the debior
statuy agaiust the proprietlor having been in place over the noted 2-and-a-half-year time frame
before August 22, 2008.

Tu addition, the FCC 08-191 order was referenced by the FCC on February 25, 2009 (in the
external Alvin Low Media, Inc. vs. FCC case) with explanation that the FCC now cansidered the
proprielor an “ineligible™ licensee as a tenet of the 08-19] order — effectively teplacing the
proprielor’s federal debtor status with the equally homific designation of “ineligible” licensee,

The proprietor, through two formal pleadings, as well 23 numerous infarmel requests to
Coramission staff, has respecifully asked for correclive amendmeni that rebukes such
characterizatiou of the proprietor as an meligible licenses/pemuttee — and instead, makes clear
ihat the progrictar is considered by Lhe FCC to be a permittee/licenses in good stead with no
further punishimeni resulting from Ibe proprielor’s innocent withdrawal withoul purchase from
the FCC’s 2004 FM frequency auction — the precursor issue underlying the 0R-1%1 order,
However, the FCCs last officiel word on the matter remains its February 25, 200%
characlerization of the propricior as an ineligible licensee — with no correetive amendment
having yel been issuzd 10 remove such cliaracterization.

Accordingly, the proprietor respecifully asked for replenishment of 34 months on Lhe 3-year
permil, as the mere two months between 12/8/05 and 2/7/06 represented the only time that the
proprietor was not ander either the FCC's unproperly-imposed federal debior stalus, or
subsequent characterizalion as an ineligible licensee, during the permit’s lifespan.

While Jet Fuel Broadcasting is lropefil of receiving replenishment of this encumbered time to
allow for construction of the facility, the permit is preseniiy expired, pendmg resclulion of the
noted litigation. The proprietor thus respzctfully asks for waiver of any 2009 regulalory fee.

In addition, the proprieior respectfully reiternles ils request for refund of the 2007 regulatory fee
paid on 13 permit, in tandem with making request for waiver at thnt bme, given the
aforemnentioned presence of the federal debtor starus inproperly imposed ageinst the proprictor
by the FCC at 1kat (une. :

KRZB Archer City, TX CP OFF AIR

No 2009 regulalory fee notificalion was sent to the proprietor regarding this off-air permil.
However, in the interest of caulion, KRZB's proprietor wishes to make formal request for
expneralionfwaiver of any prospeclive fez.

As Lhe proprielor ficst infonned the Managing Director in 2007, when KRZB paid e regulatory
fee in landern wilh asking for the fee waiver (2 request which has not, to date, been enswered),
KRZB was cinhroiled in third-party litigation challenging the validity of the FCCs atiemnpt to re-



grant the permit in 2006, and rhe permil wag subsequenily made the subject of a so-called
“adminisirative review" by tlie Audio Division.

KRZB obviously had no control over either the third-parly litigation, or Lhe administrative
review — but has suffered imineasurably because a protecled rights full-term, 3-yeur construction
permit warraited by the Commission in 2001 (under FCC 01-317) at its then-new community of
Arclier City, TX, has, to date, never been issued, as enumereled in KRZB’s January 17, 2008
Applicalion for Review pending before the Commission (which seeks to have the Commission
simply upliold the promised full-term permil grant).

A]TthJgh. the predatory third-party filer abandoned itz cucrent round of hiigalion against the
KRZB permit on April 22, 2008, the Audio Division never informed KRZB of any disposilion
on the division's administrative review, leaving the permil iu a Jimbao status.

When KRZB’s proprietor sought official word from the Audio Divisiou expressing affirmalion
that the administralive review had been concluded, and the resnlt of s finding, KRZB was told
by division letier dated Decemnber 19, 2008 Lhat the divisiou did not believe it was obligaled to
fell KRZB when a prencunced sdininistrative review Liad been concluded, or reference any
resilts of the review., KRZDB understandably and righttully disagreed, explaining i us pendiug
Applicatiou for Review that such failure by the division to notify a permittee that an
sdinrnistrative review hus been conchided, and e results of that administrative review, is a
violalion of the APA, und of the permiltee’s right to due process.

Accordingly, if Oetober 1, 2008 is considered a litmus date in assessing the 2009 regulatory fee,
KRZRB had nol been notified by thut date that the Avdio Diviston's administrative review {gs
pronounced by Lhe division to heve commenced November 17, 2006) had coucluded, lel ulone
what its findings might bc wilh respect to the division’s proeeasing of the permit.

As relayed to the OMD in KRZB'1 request for waiver of the 2007 repulatory fee in light of the
unresolved status of the Audioc Divisiou's “adinimistralive review™, KRZB referenced the
supporiive evideuce of an email from division attorney-advisor Thomas Nessinger sating (har
the review had been undertaken by the FCC io dclermine the vital issue of whether the division's
attemnpted procesaing of the permit in 2006 represented a “final” grant, and thal, pending Lhe
review findings, the permil grant was #of considered final.

Given the djvisiou’s failure to announce the conclusion or resulis of its own adinimistrative
review on the validity of the subject permit’s grant, as well as the division’s issuance of the
permit in only ony fragimented pieces (as opposed lo grating the full-term 3- year protected
rights permit, as warranted by the Commussiou in 2001), exponennally devaluing the pennit and
keeping KRZB einbreiled in unnecessary litigation inclusive of the pending Application for
Review, KRZB respectfully seeks waiver of the 2008 regulatory fee.

Conclusion

Aleng wilh secking wniver of the FCC’s 2009 regulalory fees for the premises enurmnerated, the
proprietor of Jet Fuel Broadcasting and Texas Grace Communications respectfully reiterates it



request that the 2007 regulaiory fees it paid for the off-air canstnuction permils for both KRZB
Archer Cily, TX, and the non-call signed entily at Anchorage, AK please be refunded ot this
timg, The Managing Director’s attention (o these matters is most gratefully appreciated.

As proprielor, 1 certify that all skternents 1nade hergin are rue and accurate to the beal of my
knowledge and belief,

Respecitully submitted,

o4, 2,

Dave Garey

Proprietor,

Texas Grace Communicalions-KRZB-FM/Archer City, TX
Jet Fuel Broadcasting

w0 20 Samlaw Dr.

Mansey, NY 10952

Septeruber 22, 2009

*Please note: due lo prior service receipl problems, il is respecifully requested that FCC
reaponse please also be copied 1o the following address:

P.0. Box 1161
Meridian, MS 3%3)2



