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)

COMMENTS OF
CLEARWIRE CORPORATION

Clearwire Corporation ("Clearwire") hereby submits its comments on the Commission's

Notice ofProposed Rulemaking ("NPRM') in the above-captioned proceeding.!

Cleatwire operates open, Internet-Protocol ("IP") 4G wireless broadband networks in

markets across the United States and Europe. These networks provide communities with high-

speed residential and mobile Internet access and interconnected voice over Internet protocol

("VoIP") services. As of August 20 I0, Clearwire has over 1.7 million wireless broadband

subscribers and is rapidly deploying 4G broadband wireless service that utilizes the WiMAX

See Amendment of Patis I, 22, 24, 27, 74, 80, 90, 95, and 101 To Establish UnifOlm
License Renewal, Discontinuance of Operation, and Geographic Pat1itioning and Spectrum
Disaggregation Rules and Policies for Ce11ain Wireless Radio Services, Notice of Proposed
Rulemaking and Order, FCC 10-86 (reI. May 25, 2010) (NPRM).
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technology standard in new markets and convetiing its pre-WiMAX markets to the 4G standard.2

By the end of2010, Cleatwire's 4G WiMAX network is expected to be available in more than 80

markets covering up to 120 million people? Clemwire's wireless network is deployed on

Broadband Radio Service ("BRS") and Educational Broadband Service ("EBS") spectrum

located in the 2.5 GHz band. The 2.5 GHz band has a long histOly of unsuccessful attempts by

commercial operators to assemble the highly fragmented collection oflicenses and leases into a

comprehensive spectrum inventOly. As the Commission notes in its NPRM, it was only after the

Commission issued a series of orders beginning in 2004 to overhaul the technical rules governing

the band that Clemwire and other wireless broadband providers were able to effectively utilize

the spectrum and maximize its benefit for both commercial and educational purposes.4 Today,

Clemwire has access to approximately 120 MHz of spectrum in most markets through its owned

and leased BRS licenses and the spectrum capacity that it leases from EBS licensees. As a

result of the band's legacy as a site-based licensing regime, this spectrum pOlifolio is made up of

more than 2,300 individual BRS and EBS licenses. Of this total, only 812 are Basic Trading

Area ("BTA") licenses. The remaining almost 2000 licenses are Geographic Service Area

2

See Amendment of Pmis 1,21,73,74 and 101 ofthe Commission's Rules to Facilitate
the Provision of Fixed Mobile Broadband Access, Educational and Other Advanced Service in
the 2150-2162 and 2500-2690 MHz Bands, et al., WT Docket Nos. 03-66, et al., Report and
Order and Further Notice ofProposed Rulemaking, 19 FCC Rcd 14165 (2004) (BRS/EBS R&O).

Clearwire provides 4G WiMAX service in 48 markets covering approximately 56 million
people in places such as: Atlanta, GA; Baltimore, MD; Boise; ID; Chicago, IL; Las Vegas, NV;
Philadelphia, PA; Charlotte, Raleigh, and Greensboro, NC; Honolulu and Maui, HI; Seattle and
Bellingham, WA; Portland and Salem, OR; and Dallas/Ft. WOlih, San Antonio, Austin, Abilene,
Amarillo, Corpus Christi, Killeen/Temple, Lubbock, Midland/Odessa, Waco and Wichita Falls,
TX; Houston TX; and Washington, DC.

3 Markets scheduled to launch in 2010 are: New York, NY; Boston, MA; and the San
Francisco Bay Area.
4
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("GSA") licenses that, in general, cover no more than a radius on5 miles and, in fact, often

cover a far smaller licensed service area.

I. DISCUSSION

Clearwire is a member of both the Wireless Communications Association International

("WCAI") and CTIA - The Wireless Association. Clearwire supports the detailed comments

filed today by both associations but is filing individually to put particular emphasis on two

aspects of the NPRM.

A. Clearwire Supports The Commission's Tentative Conclusion to Delay
Imposition of Any New Renewal or Discontinuance Rules on BRS and EBS
Licensees

First, Clearwire commends the Commission for recognizing that due to the fractured

history of the 2.5 GHz band and the Commission's recent success in harmonizing the service

rnles to create a hospitable environment for broadband deployment, BRS and EBS licensees

should be provided a glide path towards compliance with any changes to the renewal and

discontinuance rnles. 5 As the Commission explains in the NPRM, BRS and EBS licensees are in

the midst of two very challenging aspects of the transition to a harmonized band plan that

supports broadband services. Licensees are in the last stages of transitioning EBS and BRS

operations from interleaved channel locations to their new channel locations. Many BRS and

EBS licensees are still deploying post-transition transmission facilities and commencing

operations under the new band plan. In addition, as the Commission noted, "[T]o facilitate the

transition to the new band plan and the development and deployment of new and innovative

wireless services, the Commission eliminated the discontinuance of service rules, and adopted in

their place a substantial service standard under which all BRS and EBS licensees must show

5 NPRM at ~~ 30-32,66.
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substantial service on or before May 1, 2011.,,6 In addition to this substantial service deadline,

most BRS licensees also face a May 1, 2011 renewal deadline. Clearwire, therefore, strongly

supports the Commission's proposal to withhold application of any new renewal framework to

BRS incumbent licenses until their new license term begins. Clearwire also agrees with the

Commission's tentative conclusion that it would be premature to apply a new renewal

framework to EBS licenses. Clearwire urges the Commission to consider carefully the

comments of Catholic Television Network and the National EBS Association that explain why

EBS licenses should be exempt from any "one size fits all" renewal process due to the licensees'

unique status as qualified educational institutions operating in the only designated educational

broadband spectrum.7 Finally, Clemwire also strongly supports the Commission's tentative

conclusion that it would not serve the public interest to re-impose a discontinuance of service

rule on BRS and EBS at this time since the transition to the new band plan is ongoing and the

Commission has explicitly permitted licensees to discontinue operations as they transition.8

B. The Proposed Renewal Rules Would Needlessly Introduce Burdensome,
Uncertain and Complex Procedures Into the Renewal Process

While Clearwire appreciates that the Commission has tentatively concluded not to

immediately apply any new renewal framework to BRS and EBS licensees, it shares the concern

expressed in the comments of both WCAI and CTIA that the proposed framework will

needlessly introduce burdensome, uncertain and complex procedures into the renewal process.

6 Jd. at ~ 31.

NPRMat~66.

7 See Comments of Catholic Television Network and National EBS Association. CTN and
NEBSA believe that the criteria for a renewal showing for EBS stations should directly relate to
the substantial service requirements for these stations, which m'e founded upon an EBS licensee
satisfying the educational use requirements associated with its licensee.
8



- 5 -

Clearwire is greatly concerned that the proposed renewal rules undermine the certainty of the

"renewal expectancy" awarded to licensees that meet the substantial service criteria and appear

to introduce a new, undefined test upon renewal. The FCC's existing practices and streamlined

renewal process have provided a strong level of comfort to licensees and their investors

regarding the likelihood of renewal. Replacing this system with the vague and ambiguous

showing proposed by the Commission would undermine settled expectations among licensees,

potential investors and the capital markets regarding the continued availability of the most

critical asset held by wireless licensees. This would be an unfortunate outcome at precisely the

moment when the Commission is embarking on its ambitious National Broadband Plan that will

require huge investments in capital infrastlUcture to bring advanced broadband services to the

fmihest reaches of the country.

Clemwire also believes that the proposed new renewal showing will increase costs

significantly for most wireless licensees and, in pmiicular, will impose a dispropoliionately

greater burden on smaller carriers and licensees for smaller geographic service areas. For

example, Clemwire doubts that the submission of copious amounts of data for its thousands of

licensees covering a geographic radius of 35 miles or less will provide much useful information

for the Commission staff, pmiicularly when Clemwire will have already made a substantial

service showing to meet its construction deadlines. Indeed, the types of showings proposed in

the NPRM seem like a step backward to the days of the original rules governing cellular services

when licensees were required to file huge volumes of technical information that consumed

inordinate amounts of both the licensees' and the FCC's resources with no obvious concomitant

benefit. In fact, beyond the goal of harmonizing its renewal criteria, the FCC has not identified

any pmiicular problem with its existing renewal processes that it is seeking to remedy. Clem'wire
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joins with WCAI and CTIA in urging the Commission to retain its existing renewal showings

and process rather than adopting the new proposed fi·amework. In the alternative, Clearwire

would support using the proposed "service certification" showing proposed by the FCC for site-

by-site licensees for all wireless providers. This would permit the FCC to verify that licensees

continue to meet the substantial service or construction standards at the time of renewal without

substantially increasing the burdens or complexities associated with renewal.

WHEREFORE, for the reasons set forth above, Clearwire requests that any Commission

action in this proceeding be taken in accordance with the comments set forth above.

Respectfully submitted,

CLEARWIRE CORPORATION

lsi Cathleen A. Massey
Cathleen A. Massey
Vice President, Regulatory Affairs & Public Policy

1250 I Street, NW, Suite 901
Washington, DC 20005

August 6, 2010


