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SUMMARY

Joint Pelitioners have filed apphcalions which are mutually exclusive with the
applications of WCS and PCS renewal applicanls. The procedures adopied by the Commission
will unlawfully deprive Joint Pelilionzrs of their right to a comparetive hearing with the
incumbents. Joint Pelitioners seek reconsideration of the Commission's May 25, 2010 Order in
this Docket on numermue grounds:

The "conditional" granl of the renewal applications directly viclales Askbacker Radio
Corp. v. FCC, 326U.5. 327 {1945}, That seminal Supreme Cour case, as interpreted many limes
by the D.C. Circuit, guaranlees a hearing to a challenger against an incuinbent. This guarantee
arises from Seetion 309(c) of Lhe Acl and may nel be discarded or ignored by the Commission.

The incnmbents' applications cannol be granted even condilionally il they did not provide
substantial service during the license lerm. Becanse renewal of a license requires, al a
minimum, 2 mediocre level of service, the complele absence of any service precludes renewal.
In those circumstiances, the applications of the challengers may be granted without the need for a
comparative hearing.

The Commission's action here both usurps Congress's power to change the law and goes
well beyond the changes enacled by Congress in 1996 lor broadcest licensees alone. Here,
unlike the ainendment adopled by Congress in 1996, the Commisgion is nol requiring a showing
of past subslantial service and il is also not protecting Lthe compeiing applications thal were in Lhe
pipeline prior to the proposed rule change.

The Commission may change its procedural rules in mid-stream, but it must do so for af

applicants, nol just some. Moreover, it musl heed the equilies of applicanis whosc reasonable



expectalions based ou the eaisling rules have been upsel. The Commission's action liere
disregards these principles.

In addition lo violating the Communicalions Acl, the Commission's aciion contravenes
the rules il had esisblished for thege services withoul the slightest showing thal the current rules
needed changing. The maneuver seeme patently designed 1o simply prolect incumbents.

The Commission also ardered a freeze on competing applicalions pending the outcome of
this proceeding, while directing the conlinved processing of existing and uew renewal
applications. This procedure effectively ineunlales incumbents from the possibility of challenge,
somethiug the Court specifically decried in Kessler v. FCC and New South Media Corporation.
The procedure ensnces that all renewals granted during this peniod wili be under a cloud al least
uulil the Commission reconsiders ils decision or unti] the couns remedy the silnation.  During
thet ime peried, no such licenses could be cleanly assigned or translerred, a situalion which will
bring chaos to the secondary market.

Finally, the Commission has refused (o enlertaiu pleadings with respect to Ihe mutually
cxclusive applicalions, even when such pleadings Isuch as pelitions for reconsideration) are
authorized by the Communications Acil.  Again, the Commission has ailempled 10 over-ride Jta

goveming sfatute.
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To; The Coimmission

PETITION FOR RECONSIDERATION

Applicants Green Flag Wireless, LLC ("Green Flag™), CWC License Holding, Inc.
{("CWC"), lames McColter ("McColler"), and NTCH-CA, Inc. (jointly, the "Petilioners”)
hereby pelilion the Commission to reconsider the elentents of the referenced Noiwe of Proposed
Rulemaking and Order* that direct the Wireless Telecommunicarions Bureau ta "conditionally"
granl all pending renewal applicatious, forhid the filing of applications compelilive wilh those
applications, and preclude the tiliug of pleadings or petitions auithorized by the Communicatious
Acl. For the reasons set forth below, the Petilioners submit that the grant o( these applications,
condilional or otherwise, was errouesns, and directly iuconsislent with the Cominission's tules, a

hest of circuil court decisions. end the Ashbacker docirme. The grants should iherctore be

! Amendmen! of Parts I, 22,24,27 74,80,90,95, and 101 To Establish Unitorm License renewal,
Discontinuance ¢f Operation, and Geepraphic Partitioning and Spectrumn Disaggregation Rules
and Policies for Certain Wireless Rado Services, FCC 10-86, rcleased May 25, 2010, 73 Fed.
Rep, 38959 ("furerini Order™)



reversed and 1he renewal applications restored to pending slalus until the Commission
delermiues which of the muwally exclusive applications should be granted. The fieezing of
competing applications also rerves to immunize newly liled renewal applicalions firom challenge,
in conlrevention of pnnciples repeatedly enunciated by the D.C. Circuit. Finally, the refusal io
acecepl pleadings or pelitions with respect lo the renewal applicanons cantravenes righls granied
lo parties by the Communications Act to challenpge Commission actions with respect lo pending
applicalions.

L Background

Toint Pelitioners hove liled approximately 144 applicaiions which are mutually exclusive
with Wireless Communications Service (WCS) renewal applications. Joint Petiioner NTCH-
CA, Inc. has filed one application mutnally exclusive with a PCS renewal application. All oJ
Lhese apphcations were predicated on the absence of substantial service by the incumbeni
hicensee, the provisions of the Commission's rules that establish a framework for comparatuve
reniewal proceedings berween challengers and incumbents, and an wnbroken series ol decisions
by the D.C. Circuil ensniring the righls of renewal challengers (o a comparative heariug. Joint
Petitioners finnly believe that they can and will provide betler service o the pnblic than the
incumbents, and, indeed, ihat the lack of subslantial service by the incmnbents must, under
governing precedents, resull in the non-renewal of their licenses.

The chain of legal requireruents ther eslablishes the coniparalive hearing reqnirement
may be outlined quile simply. (i) Seclion 309{e) of lhe Communicatious Act requires the
Commission 1o hold 2 hearing wheu it is unable 1o make the finding required by Subsection ()
of 309 thai the grant of 2 particular applicatien i= in the public interest. (ii} This language is the

same language thal fonnerly appeared in 30%{a) which the Supreme Conrl has inlerpreted as



requining & hearing when mutual]y exclusive epplications are filed. {iii} Renewal applications
are no different from any other applicalions in being subject le the comparative heanmg
requirginent. (iv) The Commission may uot insulale renewal applicants from compeling
applications, {v) The Cammission mnay nol directly or indirecily prevent, iinpede or skew the
resulting coenparative hearing n faver ol incumbents. As will be set lorth below, all of these
regnirenients have been repeatedly enuncialed and reaffinned by the D.C. Circuil.

Seclions 27.14 and 1.227 of the Comuiission's rules establish 1he procedural framework
for handling cenewal challenges. An applicalien will be considered mulually exclusive it il is
ed at lzast one day belore aclion on Lhe competing epplication. Joint Petitiorers’ applicalions
were [iled afier cerfain renewel applications wert filed and belore they were granted. Once
mntual exclusivily is eslablished, a camiparalive renewal procesding 1s to lake place in which the
incumbenl receives a renewal expeclancy if 1t demonstrales that it has provided subslantial
service during Ihe preceding license period. Section 27.14{c) carefully lays out the minimuns
that such B showing musl incinde. 2 showing that the challenged ingumbents cannot 1nake.
Absenl a renewal expectancy, the incuinbent must hirst show that it i& cntitled & a renewal at all
{insubslantial service does not warrant a renewal grant) and, il so, Lhat it 1s comparalively
superior Io the challenger. Despile the presence of these rules on the books and their clear
applicability to Lhe situation ai hand, the Wireless Telecommunicatiens Bureay did nolhing (o
process these applications [or more than three years. Tl unaccountably did not even accepi Lhe
challengers' applications for [iling, »n complete disregard for the usual processing procedures.
The incumbents and the Jeini Petitioners' applications have simply been in himbo.

Now Ihe Comnmission, instead of proceeding under the procedures established by its own

rules, has ordered the grant of the renewal applications and prapases Lo simiply dismiss ilie



challenging applications. The Comninrission's aclions are confrary to well-gslablished law and
should be reconsiderad.
[l.  The Grant of the Renewal Applicalivns Wilhout a Hearing Vialates Ashbacker

The Juteritn Order 15 in direct violation of Ashbacker Radro Corporation v. FLC, 320
1.5, 327 {1945). Ashbacker is the gold standard for administrative agencies when it comes lo
the wearmenlt of mnlually exclusive applications. L ennnciales the single mast [undamental
principle of communications law, a pnnciple so well-established thal it should be etnblazoned
over the main portal to the FCC: "We only hold that where two bona fide applicalions are
mutually exclusive, the grant of one withoul a hearing to both deprives the loser of the
opporunity which Congress choze to give him.” Askhacker al 333, The Commission's /eierim
Order flagrantly contravenes this fundamental principle.”

In Ashbacker, one applicani had (led an application for a new broadcast station. While
thal application was pendiug, an existing licensee {iled an application (o modily 116 license in 2
manner which would overlap witl the signal of the newly proposed station and therefore was
lechnically inconsisient with it. Bath applicalions covld not be granled. Insizad of processing
bath applicalions together and deciding which proposal was superior, he Commission granted
the new applicalion subjecr to whatever action [l mighl later teke on Lthe other application. The
Supreme Court recognized the ghvioua — that the gramt of the (irst applicalion subject 1o scine

{aler revocalion or divestilure had the effect of enirenching the first applicant in 2 way that was

* We nole Hal the hearing requirement in Ashbacker was originally found in Section 309(a)'s
reqnirement that the Commission hold a heating whenever it cannot delermine thet ihe public
miereal, canvenience and necessily will be served by the grant of a particular application. That
same requirernent is now found in Section 30%(e} of the Act. The Supreme Court interpreted this
language as requiring a comparative heanng when mulually exclusive applicalions were on lile.
The D.C. Circuit has recognized that the orginal 309(2) requireinent 15 carried lorward in 309{¢).
New South Media Corporation v. FCC, 6853 F. 2d 708, 714 (D.C. Cir. 1982).
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palently unfair io the othet applicant” [ conslituted, in effect, a prejudging of the very issue that
was supposed Lo be decided. The D.C. Circuit has descrnibed the Supreme Courl's "lowenng”
decision 11 Askbacker as 15 "beacan” in reviewing the Commission's (reaiment of those who
would campele for aradio license. New Sputh Media Corporationv. FCC, 685 F. 2d 70B, 714
{D.C. Cir. 1982). Measured by this lolty standard, the Commission's achon here comes up

woe fully short.

The courts have repealedly chaslised the Commission for its allempts to eiccumvent the
heanng requirement 1n order 10 somehow lavor incumbent licensees. New South, supra: Citizens
Communications Center v. FCC, 447 F.2d 1201 (D.C. Cir. 1971); Community Broadrasting Co.
v, FCC, 274 F.2d 753 {D.C. Cir. 1960); Central Florida Enterprises, Inc. v. FOCC, 683 F. 2d 503
(D.C. Cic. 1982); Kessferyv. FCC, 326 F_2d 673 (D.C. Cir. 1963). The Coinmission's present
Qrder 15 deja v all over apam. The Iwterin Order acknowledges that Pelitioners’ applications
arg mutually exclysive with (he associated renewal applications. The D.C. Cirguil hag
consislently conlirmed that renewal applicationa are no differeni than any other appheations
when it comes o the requirement of simultaneous considerztion with competitors. New South,
supra, at 714; Centraf Florida Enterprises, Ine. v. FCC, 398 F. 2d 37, 41 (D.C. Cir. 1979}, ciling
Citizens Commuunications Center v, FCC, 447 F.2d 1201, 1211 ({D.C. Cir. 1971}. Indeed, ihe
Centraf Florida court descnbes Section 309(e) as "guaranieeing” a renewal challenger a heanmg.
Op. cir. al 42

The D.C. Cirenil has elso made il plain thal ithe nse ol 3 "conditional grant" mechanism is

no different in substance than ihe "grant snbject Lo laler remedial action” wiiiclt was used in

? "While the siatulory right of petitioner to a liearing on its application has in [orm been
preserved, 1L has as a praclical malter been substantially nnllified by (he grant of the [(irst
applicanl's] applicalion." fd. al 334.



Ashbacker. See, for example, New South Media Corp. v. FCC, 685 F. 24 708, 716 (D.C. Cir.
1982). ("By extending RKO's conditionally granted licenses and deferming competing
applicalions in the manner described, the Commission's order strays [rom the path Ashbacker
marked....") In New South the Commission had conditionally granied RKO's renewal
applications subject 1o the culcame of a separale proceeding, whike defermng acceplance ol
challenging applicalions. Wot only has the Commission deferred any aclion on the challenging
applicaiions for three, or in some sases, four vears, but il is also granting {albeit conditionally)
the renewal applications in 1ssic. The Commussion has thus done exactly what the Supremne
Cour in Ashbacker was al pains lo forbid, withoul so much as a npd to one of the serninal
administralive law cases of all {ime.

Significantly, the Commission's faterim Order makes exphieil the enlrenchment thet the
grant of the renewal applications — conditional or olherwise — creates. As the Commission put it:

We are concerned about the nneerkainly thal a long-standing 'pending' rexewal

application can creete within the Wireless Radio Services, and believe such

conditional grants will miligale some of thal uncertainty.
Interin Order aL Para. 113, The Commission must have an open miud aboul whether to grant
the renewal applications or the challenging applications. How could a truly conditional grant
mitigale the incumbent licensees’ “uncertainiy” about the future vuless e inlent wae 16 signal
the evenmal disposal of the shallenging applications? The Supreme Courl's assessment of what
is really going on here is just as lrue now as il was in 1943,

As a practical matter, we should poiul on! that the "conditicnal grant" policy, coupled
with e freeze on competing applications, will cast a ihick pall over the secondary market for
wireless licenses. First of all, the Wireless Bureau's sirict policy has beeu Lo not acl on

applications to assign or transfer licenses whale any challenge to the license renewal is pending.



The "conditionality” ol a grant under the faterim Order would seem Lo preclude action on
assignments under those procedures. But even if assignments were permilled, ne ane holdiag
such & eondilional liceuse could comloriahiy ell it because there would be no assurance that,
when the freeze is lified, compeling applications would uol be accepted. The buyer would have
no assurance Lhat il was actually buying a license rather than ai opporiunily te engage in a
vomparative heariig.  This will be disasirous Lo the normal funclioning of the secoudary market.
To make maliers worse, Lhe sole slated purpose [or the Commission's conditioual grant of
the renewals — to “mainiain unimpeded operations jn the affected services™! — is demonatrably
bogus. In the vast majarity of cases, there are no aclug operations 1o "mainlain.” Most of the
WCS licensees requesied extensions of lime to construct their systems, having provided hitle or,
in osi cases, uathing in the way ol ectual service. Even where minimal lacilities have actually
been constnucied, there 18 ne indication that any cusiomers are receiving service. Moreover,
because the Communications Acl preserves the riglt of g licensee Lo provide service while its
renewsl application 15 being processed,” Lhe iicensees would aulomatically be entitled Lo continue
providiug service lo any members sl the public while lhe Corunission decides among (he
competing applications. The conditional granls are Lherelore complelely unnecessary lo

*maintaiu unimpeded operations” during the pepdency ol the Commssion's deliberaiions.

114

¥ See 47 U.S.C. 307.



Instead, such granls serve to assure the incumbents with a broad wink and a nod that they have
nolhing to fear regarding the ultimale disposition of their applicatjons.®

Finally, we note that in Citizens Communication Center v. FCC, supra, the Court struck
down the Commission's “Poalicy Statement Concerning Comparorive Hegrings Imvolving Reghlar
Renewal Apphcants”’ because it foreclosed the full comparative inquiry mandated by the statnte
as consirued in Ashbacker. Under thal Policy Statement, a licensec who made a showing ol past
subsiautial service would be granted a renewal without comparative consideration. As the
Central Florrda court put i1, "Citizens stands for the proposirion Lhal 'the Commission may nol
usg renewal expectancies of iugumbent licensee (o shortcirewil the comparaiive hearing.”
Centraf Florida ar 42-43. Aslounding(y, the Cotminission has taken the very evil condemned by
the Court in Citizens and pushed i1 one step further: here the renewal applicants have not even
demonsirated s scintilia of pasi substanhal service, bul the Commission is nevertheless insulaling
them from challenge aud granting iieir renewal applicaiions.

Simply stated, the Commission's action direcily violales a host of venerable court
decipions which reinain perfectly good faw. The Courl's consislent inierpretalior of Seclion
309(e) as requiring a hearing belween a challenger 2nd a renewal applicant remains as valid and
as compelling in 2010 15 il was in the '60's, 70's and 8(0's. The JIeierini Order is jusi the latest in
series of altempis by the Commissien (o short-circuil the comparalive hearing required by the

Acl, and, as with all other altemnpls, il ¥iclales the Communications Act.

® The Commission's nonual processing procedures forbid the assignment or iransfer of licenses
which are subjeet lo reconsideration or other appeal. [l is unclear whether assignments and
transfers of renewals which have been 'conditicually” granted will be permitied. Allowing such
assigiments and translers would enormously complicale the heanng process and may creale
exlieme preasures o grant renewals when third parly assignees wiw were not eround durng the
inilial license lerm have (aken title 10 the licenuses.

722 FCC 2d 424 (1970).



III. Dismisaal pf the Competing Applications Would Be Unlaw[ul

The Commissiou proposes to disiniss Joint Pebiioners’ applications whtle granling the
renewal applicalions. As explained above, the grant of the renewal appiications without a
coinparelive hearing 1s itsel! unlawful, but the dismissal of the compeling applications would
also be unlawful on nunzrous grounds.

A First, the Commission supperts its freedom to dismiss the appliceiions by ciling to
several cases holding thai the filing of a Tnutually exclusive applicetion "does not in and of itselfl
create in the applicant a vested righl,” fraterim Order al note 273, Ta be syure, the Commission
may modify ils basis for selecting among competing applicants afler the applications are filed,”
and it may even dismiss gll of the applications filed 1 it decides to use a different selection
method, subject to the equilable consideralions and interests of the pending applicants. Bachow
Communicarians, Inc. v. FCC, 237 F 3d 6873 (D.C. Cir. 2001} What it may pol do 15 dismiag
some of the applications in the mutually exelusive group bul retain others. The renewal
applicants have no more “vesied nghis” than the challengers, and there is no basis ciled by the
Commigssion pr otherwise ¢vident lor preferming the incumbenis over the challengers ¥ They are
all Just mutually exclusive apphcants. and that being Lhe case the Commission may not simply
dispose of some of these applicents in preference 1o others. Lhiess off are disrmissed, none may
be dismissed.

B. Secand, the Maxcell Court, supra, described Ashbacker as heldivg "that the

Commussion could nol award a license without granting a timely competing applicant the

$ Marcell Telecom Plus, Inc. v. FCC, 815 F. 2d 1551 {D.C. Cir. i987).

¥ Section 309G)(6) (D) specifies Lhat the fact that these licenses were acquired by auclion does nol
in any way JusiFy renewal trealmeut different from non-auctioned licenses. In olher wonds, the
fact that these licenses were procured by auction 15 not a basis for relieving the incumbeuts of
any of the nomal rules applicable lo renewal applicants.

9



coinparative heanng required by ils own rules.™ fhid. gl 1361, Here, in addinon to the
requirements of Scclion 30%e). the Commission's own rules enlitle challenging applicalions to
"conparalive consideralion.” Section 1.227(b}(3) provides:
Common carrier cases: (i) General rule. Where an application is mninally

exclusive with a previonsly [iled application, the second applicalion will be

entitled Lo comparative copsideration with Ihe [irst or eititled to ke included in a

random seleclion procéss, only il the secand has been properly [iled al leasl one

day belore 1he Commission takes aclion on the [irst application,
This general rule is echoed and giver fuller elfect in Pan 27, where the Conumnission lays out the
critcria far the award of a renawal expectancy for WCS licensees i "a coinparative 1enewal
proceeding.” 47 C F.R. 27.14(b) and {¢}. This procedure was expressly clarified by the
Cominission in 2004:

1 the case of renewals, if an incumbent files an appropriate and timely

application and neither the pnblic nor the Commission objects, the license will

typically be renewed lor another lerm. However, 1f anotlier parly objecis or {iles 2

compeling application, a licensee must demanstraie that it is entitled to 2 renewal

expectancy ... As a general matier, il a renewel applicant satisfies these

requiremerits, (he applicant will be granled & renewal expectancy and otlier

competing applicatious will be dismissed.™
Since 1l is nndispulad that Petitioners' epplications were [iled before Coinmission action on the
renewal applicatious, they are enlitied to comparalive consideralion with Lhose renewal
applications.

The Commission's atleinpt to guarantee the granl of the mcumbenls’ applications withoul

a comparabve liearing runs headlong iulo the D.C. Ciccuit's repeated holdings thal incuinbents

may nol be entitled by right to renewal in the face of a competilive challenge.

" Facilitating the Provision of Spectrum-Based Services ta Rural Areas and Promoting
Opportunities for Rural Telephone Companics To Provide Specirun-Based Services 2000
Biennial Regulatory Review Spectrum Aggregation Limits For Conanercial Mobile Radio
Services Increasing Flexibility To Promote Acecss io and the Efficient and Infensive Use of
Specirum and the Widespread Deplayment of Wireless Services, and To Facilitate Copital
Formation, 19 FCC Red 19078 6%, Para. 145 (2004).
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Beeause the Federal Communicalions 4ct [airly precludes any preference based

on lucumbency per e, the prachica! bies erises from the Commission's

discretionary weighing ol legally relevant faclors . .. It is the judicial Function Lo

insure that such discrehonary choices as are entailed in these proceedings are

rigorously governed by traditional principles of faimess and admivistrative

regularily.

Central Florida Enterprises v. FCC, supra, at 41. The Coud went on o explain thal the hearing
required by Section 309(e} of the Aci requires a {ull comparison beiween a renewal applicait and
a challenger. The Comunission's constant arlempts over the years lo slack the deek in favor of
incumbents have jusl as constantiy been swated down by the Courl.

ATET has argued in the course of this proceeding that Section 27.321¢b) ol the
Cormmission's reles prescribes comparalive consideration of muinally exclusive applicalions only
when the Corunission defermines thar such consideration will serve the public interest,'! For
some reason, AT&T concludes thal application of this rule shetid result in the dismissal of the
challengers and grani of the AT& T applicalion. Aclually, the opposile i8 tue. Il is undispuled
thar AT&T provided uo service whalsoever during the course ol ils ten year license term. Al a
lime when the U.S. was falling [arther and farither belind the rest of the world in broadband
deployment, AT&T chose 1o simply sit on iis twenly or s MHz of breadband speclum across
much of the colinlry.

The most bastc prerequisite for granl of & license tenewal 15 thal. (he licensee musi Liave
provided at leas| some leve] ol mediocre service during ils license term. This is implicit in the
Commussion's age-old formula for awarding a renewal expectancy: ““Substantial service' 1s

delined as service which is sound, (avorable end subslautially above a level of mediccre service

whict just mighl minimally warrant renewal." See, for example, 47 C.F.R. 27.14. Logically, [

"' Septernber 18, 2007 letter from James Talbot to Marlene Dorich.
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there is some mediocre level of service which “just might” warrant renewal, then Ihere must be
some level of service helow 1hat level at which renewal 15 mot wamanied. Al 2 minimum,
therefore, there musl be some service to jushly renewal. Yet AT&T and most other incumhents
provided no service dunng the 1997 - 2007 license lerm. Under the rules and policres which
have histoncailly and consistently guided the Cormunission, the incumbents are ilial rare case
wlere there is not even the slightesi question as to whetler (they deserve a renewal. They plamly
do not. The Comunission could therelore grant Pelitioners' applications under Scciion 27.321¢{b)
without Ihe need for a hearing,' but it could not work the other way. Tlis is especially true
since (e Commission Las always jnstified i1s renewal expectaney policy on the gronnds that tle
past record of performance by a licensee 15 the sirongest indicator of Low 11 will perform in Lhe
furare.'? "[[Incumbent. licensees should be judged primarily on lheir record of past performance.
Insubstaniial past perfarmance should preclude reuewal of a license ...." Cifizens
Communiceiions Center, supra. al [213. The record in (liis case takes "msubstantial pasl
performance” 1o the uth degree - no performance at all.

C. Third, thie Commission’s proposed course of action violales the Communicatious
Acl. As we have seen in Sechon [ above, Section 305(e) of Lhe Acl, as repeatedly interpreied by
Ihe conris, reguires the Commission to hold = comparative hearing when it is coufronted with
muwmally exclusive applications (absent the availability of lotteries or auclions as alternative

means of resolving the mutual exclusivily). The comparative heanng requirement may seem

* The Supreme Coun. has mads it clear thal the Commission need not conduct 8 comparalive
hearing if one of the polential pariies is not basicelly qualified. United States v, Sigrer
Braadcasting Ca., 351 U.S. 192, 197 (1956). Here, because a renewal cannot possibly be
mslified for mosl of the iucumbents, there is no need Lo "compare” Them against the challengers.

" Sec, for example, Central Florida, snpra. where the Commission argued thal past performance
was lhe best predicior of fulure performance. Here Lhe past performance dnring the license lerm
was ml. There can be no factual predicate whatsoever for preferring Lhe incambent.
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quaini in a warld where most contesied licenses are awarded by auction, bul in the case ol
renewals, Congress chose rot lo anthonze the Coimnission W anclion off the heenses at 1ss5ue,
nor are lotteries an aplign. That leaves & comparative proceeding as the sole means of deciding
the issue,

We note in this regard that the Comnussion's proposed pracednre here mimics the
procedure adopled by Congress for (e broadcast services: holding a preliminary procesding (o
determine whether a renewal expectancy is warranted, aud if oneg is not warrantad, dismissing the
renewal applicant and returning the license to the auction pool.'* The problemn is that Congress
chose net 10 apply Lhis renewal paradigm to commnon carmer services in 1996; rather, it expressiy
limited the new approach lo broadcast licenses, leaving the (raditional comparalive heaning
requiremenr intacl for coomnon carner renewals. Surely 1f Congress had inlended to permit the
Commission to abandon for alf wireless services Lhe license yenewal procedures which had been
in effect for more than sixly years, il would nol have expressly limiled the reach of the 1996
amendment Lo broadeast renewals only. The Commission is therefore usurping unlaw fully the
legislalive power of Congress and subslituling its gwn judginent for thal ol Congress as
gxpreséed in Section 309(e). The Commission may no more abandon comparalive hearings here
than it could have abandoned comparative broadeast renewal proceedings prier [o the 1996
anendment of the Acl that obvialed such proceedings. Citizens Commnmurtications Center, supra.

Nol only lias the Commission one-upped Congress by elfeclively excising Section 309(e)
from the Act, but it actually goes beyond what Congress did in 19596, Congress recognized hal
there were competing broadcast renewal applicalions pending al the lime jt enacted new Section

309(k} of the Act. [t therefore ordained thal the new pracedures would noi apply to those

" See Section 204 of the Telecoimnumications Actl ol 1996,
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applicetious that were already i the pipehne but only (o applications filed affer May 1, 1993,
Secnon 204{c) of 1996 Act. In this regand, the Commissiou »s uot only usurping Congressioual
authonly bui actually thumbiug iis nose at Congress by ignoniug the equilies of pending
applicants that Congreas considered crucial enough to preserve and protect in Lhe broadeast
conlext. Ifthe Commission wishes 1o follow the Congressianal course adopled in 1996 for
broadrast renewals, it should al leasl make the change prospeclive-only, as Congress did.

Moreover, in granting immunily fiom comparabve challenge (o broadceas! incumbents,
Congress requircd incnmbents to make a2 prima lacie showing that “the station has sefved the
public inlerest, convenience and necessily.” fA«d. at subsection 1(A}. Here the Commissian is
not even requiring that, It1s simply giving incimbent Jicensees immunity from comparalive
challenge without adopting any of the legal or equutable requirements that Congress ordained as
the minimal requirements (o justify such irsulation.

D. Fourth, the Commissian's sole sialed reason (or doing away with challenging
applications is that incumbents might have 1o devale considerable resources to defending their
authorizalions againsi compeling applications. frterim Order at Para. 40, Prolracted litigation
would be undily burdensome far the incumbems and would "strain available Commission
resaurces.” This is a skim reed imdeed lo support ebandonment of 5 years of jurisprudence and
cvasion of a direcl requirement of llie Communications Act. More importantly, it ts factually
and logically unfounded on multiple grounds:

» The Commission's administrative law jndges are hardly "sirained." Al

present Lhere are no aclive cases being litigaied. If thie procednres proposed
by Joinl Petitioners in their companion "Comments" in this Dacket are
adopled, there arz vnlikely 1o be many actual hearings. Maoreover, to Lhe
extenl thal comparalive heanngs are requircd by the Aci, the siram on
Commission's resources slionld be no more 2 cousideralion thai the "strain”

imposed by having 1o issue public notices, consider pelilions 1o deny, or
camply with other bothersome provisions al the law,
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* Renewii challenges i the coinmion carner services are [ew and far between.
Since most wireless services have or wi)! have subslaniial service
requireinents that will effectively require substanhial service 1o be provided
dunng ilie course of Lhe license lerm, there will be few if any situalione in the
fulure where a renewal challenge would make sense. The Commission’s
draconiar and unlawful achion hiere is therelore uunecessary going forward
becanse the perecived danger to be averled is not a danger ar all.

s Liligation is burdersome for challengers as well as incumber(s. No prudent
challenger wonuld undertake the expense and effort of o renewal challenge if
there were npot 8 significant likelibhood of suceess, J.e., unless (he mcumbent
was senously deficient in 1ts public service. And iu thal case the "burden" on
both the challenger and the incumbenl is clearly justified.

» In that regard, Pelitioners agree thal “greenmail” filings shenld be
discouraged. The Commission's current rules prechide applicants from
profitinig by the [iling of a competing application. See 47 C. F.R. Seclion
1.935. There is no reason why any sane applicant would file a challenge ifits
only expected gain was (a get back the money it had already expended.

When the Coinmiission adopted similar anti-greemmal tules in the broadcast
conlext, greenmail-type applications were eliminared entirely. There is no
reason (o Uhink that greenmail has been or will be a significant problem i the
wireless conlexi.

+ The Commission wishes lo spare incumbents the anxiely of possibly being
subject 1o "a clond of litigation.”"* Yel at the game tims, it invites litiganis to
challenge renewal applicanls via petitions 1o deny. Shouidn'l the Commission
spare lucumbenis that anxiety also? As long as incumbents have nothing
whalspever to worry aboul, they will devote all Lheir efTorts Lo serving (he
public interest — right?

» Wrong. Experience teacher us that the threat of e renewal challenge has a
dramatic effect on incumbenis. In the LMDS service, for example, the largesi
licensee [iied snbsiantial service showings for all or most of 11 markeis prior
to the renewal deadline, despite having been granied an extension of tme to
effectuale the bwmld-ou!. The licensee may have abserved that renewal
challenges had been (iled agaist WCS liceusees under similar citcumstances
and the prudent thing ia do was to hiead ofT such a challenge by actually
building facilities and providing service. Absenl the threat — real or imagined
— of competiug applicalions, the LMDS service might sull be lying largely

1* The New South Court expressly rejected lhe Commission's concern for incumbents being
under 8 “cloud” of uncerlainty ebout their licenses. As the court nicely put it, the only clond
invelved obscured the Commission's view of the detimenlal elfec! of prevenling o1 delaying
campetitors from haviug an opporunity to prove that they are hest qualified to serve the public
interest. fhid. at 717,
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lallow. Human nalure being what il is, il you have nothing (o worry aboul,
you won'l provide the kind of service thai vou would il you knew yau might
have Lo stack up againsl a challenger.

E. Fifih, the Commussion’s retroaclive application of iis proposed new “no compeling
applicalions” policy is inequitable lo applicants such as Petitiouers who relied in good faith oy
the Commission's rules ae lhey were in effecl for many years. The challengiug applicants have
expended considerable resources in pursuiug their applicaiions on the premise that the
Comrmission would follow and adlere ta its ownl rules and procedures. Instead, et the firsi hinl
of a [iling that might upset the incumbent applecart, the Commission fizst sal on the applications
for three years and now proposes 1o dismiss them wlile changing the underlying rules. McEfroy
Elecrronivs Corp. v. FCC, BO F. 3d 248 (D.C. Cir. 1996} stands [or the preposition that the
Commission must follow ils own procedura) rules and that it musl take into eccount ihe eqguitable
inleresls of applicants before disinissing them. Here the Commussion Las evidenced no conceru
at all for the equitable interesis of the challenging applicents, instead focusing on the equitable
interesis of the incumbents who have camed no right ta tavored slatvs.

F. Finally, and perhaps inost importantly, there is no reason whatsoever to believe
that the challenging applicationa are in any way inferior to the incumbents. The incnmbents did
nolhing or virtually nolhing during their license tzrms and therefore by law cannol and skouold
nol be awarded any renewal expectancy. Indeed, as set lorth above, they are not entitled Lo a
renewal al al{, The (rack record of the incumbents here evidences nothing mare than a desire 1o
warehonse, (o lemporize, and Lo put the spectrum 1o no use whalsoever. Somne of the WS

incumbenls even asked for another three years lo slant providing service.'® {The Comeission

'8 Amendment of part 27 of the Commission's Rules to Govern the Crweration of Wireless
Communicotions Services in the 2.3 GHz Band, FCC 10-82, re). May 20, 2010, Paragraph 218.
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evenwally granied them a (hree and a half year extension, which means that. unless that aclion is
reconsidered, the incumbents will kave had 16 and ¥ years to do nothing with their licenses and
ye{ will be guaranteed a renewal.) In an era when the Commission i§ looking for edditional
spectrum to make gvailable for broadband. it should not be giving its blessing to a generaljon of
blatant warchousing while al the same time pennilting »ere years of warehonsing in the future.
Il is unclear why the Commission wenl o the effort of adopting a National Broadband Plan ilit
was going lo ignore 1110 Lhis context.

In addition, the Pelitioners” applications have the sireng public interest benent off
prrposing diversificalion of ownership of the broadband media end the promise o a new and
inuovative service s opposed io lhe same fired old approaches thal have kept ihe United States
15" in world broadband penetration. In olher words, the challengers' applications provide a
demonstrably supenor public interest aliemalive 1o the inenmbents'. Why under these
circumstances should the mcumbents be given a free pass?

IV.  The Freeze on Filing of Competiag Applicatious is Unlaw{ul

While holding the carent competing applications in limmbo pending Ihe completion ol this
tulemaking proceediig, the Commission lias ardered that no new challenges to new repewal
applications be enterfained. That 1s, renewal applications filed between now and Lhe complelion
of this proceeding will be free fromn any cliallenges and will be granied condilional renewals.
Again, the Commission has not read ils history books. The I.C. Circuit in Kessfer v. FCC"
specifically ruled that the Commission conld not preclude applicants from [iling competing
applicalions against applicatians wlich had already been filed and were thus eligible for grant in

the absence of mutual exclnsivity. As mterpreted in Bachow Communications, supra, at 689,

7326 F. 2d 673 (D.C. Cir. 1963)



Kessler "decided that Ashbacker procedural righls apply alsa (o prospeclive applicants whose
applications would have been mutually exclusive but [or an application freeze." Kessler
Iherefore requires the Commission either to enlertain compeling applicalions against the new
renewils (hal are tiled or to hold those applications in pending slalus pending the complelion of
this rulemeking and then enlertain competing applicalions. It may not simply preclude
compeling applications while graniing the incumbeni. applications, conditionally or siherwise.
¥.  The Freeze ou Certain Plezdings is Unlawful

I addition to its other lulernim measures in the faferim Order, the Cammmssion ordered
the slalf fo dismiss any pleadings or petilions filed with respec! o pending renewal applications.
Because the Cammmission plans to grant hundreds of renewal applications coaditionally, Joint
Petiioniers would be in 2 posilion of nol being abiz to oppose or challenge that ection before the
Commission and therefore would not be able to seek later recourse ai the court, Section 405 of
the Communications Acl gives parties an ungualified 1ight lo pelition the Commission to
reconeider its achions, By purporting ro refuse the accepiance of such filings before they are
even tiled, the Commission has altempled to immunize ilsell from any challenge fo an action that
directly contravenes decades ol direcl judicial precedent. The Commiseion's decision to granl
the renewal applicalions of the incumbente appeared [or the brst lime in the fnterim Order, 50 no
perly and no memnber of the pnblic was given a chance ko comment on the proposed action in
advance or even had a hint that the action was inn the offing.

How simple life in the Portals would be [ the Commission conld simply refuse lo accept
any challenges 1o i1s aclions and thereby preclude challenges o its aclions before the court.
{Conrts Ivpically require appellants to have raised their issties before the administralive egency

before they may raise the maller judicially.) Petilioners eamestly hope thul this wae not the

18



(Commission's intent, for abrogaling a slatulonly mandated right 15 soinething thal would have
menled ot least a few words of explanation or justification. The Commissior provided o
explanation whatsoever for (his highly unusual procedure. See Para. 102 ol the fnferin Order.
The procedure is especially odd since the Commission expresaed a willingness Lo enlertain ea
parte meelings aboul the matiers nissue. To be sure, the Cornmission will ellow petitions to
deny to be filed against new renewal applications (presumably because Ihe statute requires it),
bul ifthar is the casc wly would not other slatutarily allowed petilions (such as petitions for
reconsideration) be entertained?

As ol'this date the Bureau has not acled to conditionally grant the pending matually
exclusive renewal applicatious. We asenme the Burean is awailing the effective dare of the
imterim Order 10 do so, although, oddiv, the Bureaun dismissed Petilioner Green Flag's
application for Hawaii based ou the frterim Order withoul awaiting the effeclive dale. Because
the foterim Order contemplales subsequent actiona on the aclual pendiug applicalions,
Pelilioners are (tealing Lhe futerim Order as a rulemaking decisiou ralher than an action on
specific applicatious which might fall under (he blanket prohibilion on pleadings ot filiugs with
reapect to applicahoens. faserim Order at Para, 102, If the farerim Order is nevertheless deemed
to be a licensing action in irself, Pelitiouers respectfuily request a waiver of the blanicer
prohibilion. & waiver is justified because under ordinery principles of commumealtions law, the
grant of the reuewal epplications would become [inal 1FPelilioners did uol either challeuge the
granl al the Commission or file an appeal of the grant with the D.C. Cireuit within 30 days.
Since the Commssion's aclion came ¢ul of the blue with no apporiunily [or auveone Lo address its

law fulness or propricty, Petilioners must present Lheir posilion to the Commission belore a Court
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appeal can be pursucd. Yet the /rierim Order ou ils [ace seems to preclude any such pleading
from being filed.

Petilioners assume that il was not the Commiseion's intent to violate the provisions of
Sections 405 and 402(b) ol the Cammunications Act which expressly guarantee the right of
aggrieved parties to seek reconsideralion of Comumussion actions and then seek appropriaie
judicial redress. The Commission 1nay nol siinply overrule the Uniled States Code by refusing Io
accepl the pelitions ar pleadings whicl are permilied by the starutory scheme. Unless the
Cornmission accepls ihis petiticn, Petitroners will have been pennanent]y denied their slalutory
nght not omly 1o a heanng but ro chellenge the Commission's action before the agency and before
the Court. Thal cannol have been what the Commission intended. Accordingly, Petitioners
request waiver of the order requiring dismissal of pleadings filed in connection with the renewal
applicalions insofar as is pecesaary (o allow Pelitioners their rights under the statute to challenge
the grants as unlawful.
¥1. Conclusion

The measures whicl the Commission adopled regarding the pending renewal spplicalions
and their mntually exchisive challengers are patenily unlaw (v} under the Caimnnnicalions Acl
and repealed merpretations of the Acl by the Conn of Appeals. The Commission should
therefore reconsider its decision o grant the renewal applications. It should, rather, accept the
challenging applications for iling and, 1f there 1s uo question thal no service was provided by
incurmbenls dunng the last license term, the renewal applicalions shionld de dismissed and the

challengiug applications granied. The Commission shonld alse rescind its orders insulating new



renewal applicalions from challenge during the pendency of this proceeding and prevenling the

{iling of slalnlerily allowed peiilions for reconsideralion and relaled applications (or review.
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