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SUMMARY

.Toint Petitioners have filed applications which are mutually exclusive with the

applications ofWCS and PCS renewal applicants. The prncedures adopted by the Commission

will unlawfully deprive Ioint Petitioners oftheir right to a comparative hearing with the

incumbeuts. Joiut Petitioners seek reconsideration of the Commission's May 25, 2010 Order in

this Docket on nwnerous grounds:

The "conditional" grant oUhe renewal applications directly violates Ashhacbr Radio

Corp, v. FCC, 326U.S. 327 (1945). That seminal Supreme Court case, as interpreted many times

by the D.C. Circuit, guarantees a hearing to a challenger agaiust an incumbeut. This guarantee

arises from Seetiou 309(e) of the Act and may not be discarded Or ignored by the Commission,

The incumbeuts' application.. cannot be granted even conditionally if they did not provide

substantial service during the license term. Because renewal of a license requires, at a

mininmm, a mediocre level of service, the complete absence ofGlly service precludes renewal.

In those circwnstances, the applications oflhe challeugers may be granted without the need for a

comparative hearing.

The Commission's action here both usnrps Congress's power to change the law and goes

well beyond the changes euacted by Cougress i.n 1996 lor broadcB.5tlicensees alone. Here,

unlike the amendment adopted by Congress in 1996, the Commission is not requiring a showing

ofpast substantial service and it is also uot protecting the competiug applications that were in the

pipeline prior to the proposed rule change.

The Commission may change its procedural rules iu mid-stream, but it must do so for all

applicants, not just some. Moreover, it must heed the equities of applicants whose reasonable
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expectations tmsed on the cAts1ing rules have been upset The Commission's action here

disregards these principles.

In addition 10 ',ioJating the Commnnications Aet, the Commission's adion conlnlvenes

the rules it had eSlablished for these servites withoulthe slightest showing tbatthe current rulcs

needed changlllg. The maneuver seems paterilly designed 10 simply protect incumbenls.

The Commission also ardered a freeze 01' competing applications pending the outcome of

this proceediug, While dire<'-tiug the wnlillued processing ofexisting Mld new renewal

applicatiorn;. This procedure effectively insulales incumbcnt" from the possibility ofch3lknge,

something the Court specifically decried in Kessler v. FCC lind New Soulh Media Corporallon.

The procedure ensilres that all renewals gTllll/ed during Ihis period will be under II cloud al!ellS(

uulil the Commisslou reconsiders ,ts decision or Ulilil the courts remedy the situation. During

lhal lime period, no such licenses cauld be cleanly Msigned or transferred, a situalion which will

bring chaas to the sl':Ccndary market.

Finally, Ihe Commission has refused wenlertain plewlings with respecl to Ihe mntually

exclusive applicalion>, eveu when such pleadings Isnch as pelilions for reconsideration) are

IIllthorized by the Commnnicatians Act Again, the Commission has attempted to over-ride Ita

goveTlllng statnte.
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Applicants Grecn Flag Wir~less,LLC ("Green Flag"), CWe License Holding, Inc.

("CWC"), James McColter ("McColler"), and NTCH-CA, Inc. (jointly, the "Petilion=")

her<:by petition the Commission to recon.ider the elemen15 oCthe referenced Nolicc of Proposed

Rlltemaking and Ordel i that direct th<: Wirekss Telecommunications Bmcau to "conditionally"

grant a1l pending renewal applicatiou!, Corbid lhe filing of applications competitive witb (hose

applications, and preclude the millg ofpleadings or petilions authorized by the CommWlicatious

Act. For the reasons set torth below, the Petitioners .ubmil lhatlbe grant oflheae applicalion~,

conditional or alherwise, was erroueous, and directly iucan~istent wilh th~ Commission's rules, a

hOSI af circ:llil court decisions. and th~ Ashbacker doctrine. The gran15 should lherefore be

I Amendmenl ofParts I, 22,24,27,74,80,90,95, and I°ITo ESlablish I)<lifoml License fe<lewal,
Discontinuance o[Operalion, and G~og;raphic Panitioning and Speclrum Disaggregation Ruies
and Policies for Certain Wireless Radio Services, FCC J0-86, released /l.by 25, 2010, 75 Fed.
Reg. 3B959 ("I/llen", Order")



reversed and 'he renewal applicatious restored to pMding 8tatus until the Commissiou

detemJilleS which of the mumally exclusive applicatioll. ~hould be granted. TIle Ji.ee";lIlg of

competing applications also E'erves to immuID.,;e newly tiled renewal applications from challenge,

in contravention ofprinciple~ repeatedly enunciated by thc DC. Cir,uit. Finally, the rduSillto

accept pleadings or petitions willt respect to the renewal applJCalioll~ cOlllnlvenes rights granted

to parties by the Commuuicalions Act to challenge Commission. actions with respect to pending

applicaliolls.

I. Background

Joint Petitioners have Jiled approximawly t44 applications which are mutually exdusive

with Wireless Communicallon8 SeTVice (WCS) renewal applicationE'. Joint Petitioner NTCH

CA, Inc. has filed OlIe application mutually exclusive Wilh ~ PCS renewal applkation. All of

lhese applications were predicated on the absence ofsubulMltia! service by the incumbenl

licensee, the provisions of the Commission's rules tliat establish a framework for comparative

reuewal proceedings between challengers and incumbents, MId all U1lbroken serie~ ofdecisious

by the D.C. CircUlt em;;llring tlle rights ofrenewal challengers to a compar:uive heariug. Joint

PetitioncfB finnly believe that they can and will pTr.>~'ide bctter service to the pnbhc tltan lhe

incumbeuts, illld, indeed. that tlte lack of substantial service by tlto iuoUlnbeuts must, under

~o"eming precedellts, result in Ihe non·renewal ofth~ir licen.es.

The cltain of l~gal requi ....ruents thar establishe.'l the conlparative hearing reqnir~m~nl

may be outlined quite simply. (iJ Section 309{e) oflhe Communicatious Act requires lhe

Commission to hold a hearing wlten il is unable 10 make tlte finding required by Subsection (a)

01"309 thaI lhe grant of a particular application i~ in the public interest. (ii) This language is th~

same language tllal fonnerly app~ared in 309{a) which lite Supreme Coml has intt'"l'J'reled as
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requiring a hearing when mutually exclusive applicalion> are fIled. (iii) Renewal applications

ate no different tT..)m any other appli\;,llions in being 5ubjecllo the c,)mparative heanng

requirement. (iv) The C"mmj~sion may u"t insulatf: renewal applicants ITom compeling

application>. (v) The Commission may 001 directly or indireclly prevent, impede or skew the

re~u1ting comparalive hewing in fJvor of incumbents. N; will b~ set forth below, .111 "fthese

requirements have been repe.:lledly enunciated and tt>affinned by Ihe DC. CiITuil.

Seclions 27.]4 and 1.227 ofthc Commission's rules establish Ihe procedural framew"r\;

for handling renewal challenges. An applicalion will be crmsidered mulually exclusive if LI is

filed at least one day before action on Ihe competing application. Joint Petilion~' applicalions

were flied after cer1ain renewal applications were flied and befOlc they were granted. Once

mntual e;.;c1U-$ivily is established, a comparative renewJJ proceeding is to lake place in which the

incumbent receives a renewal expectancy if il demonstrales lhat it has provided silbslanlial

service dUring Ihe precedin.g licellBe period. Seclion 27.14(c) carefully lays Ollt lhe minimum

Ihat such a showing must include. a showing Ihat lhe challenged in.cumbents cannot make.

Abseil! a renewal expectancy, the in.cllmbent must fUlII show lhal il is cnlilled W II renewal at all

(insubslantial service does not warranl a rOTJewal grant) and, ifso, lhal it is comparalively

superior I"lhe challenger. Despite the pre$MCe oflheBe rul6$ on the books and thl"ir clellI

applicabili[y 10 Ihe situalion ~t hand, Ihe Wirekss Teiccommunj~lItionsBureau did nOlhing 10

process lhese /lPPlic<ilions for more lhan three years. II unacr.ountabty did not even accept Ihe

chllilenger~' app!ic>lJicllls for filing, in c(lmplete disregard for Ihe usual processing procedures.

The Lncumbenls and the Joinl Petitioners' applicalions have simply been in limbo.

Now Ihe Commission. instead ofprnceeding under lhe procedures established by its own

rule.., has ordered lhe grant oflhe rellewal applicalions and proposes wsimply dismiss Ihe
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challenging appli~,ations_ The COInlnlssion's action~ are contrary to weH-esl.ablished law and

~hould be reconsidered.

II. The Granl oflhe ReDewal ApplinliQDS Wilhout BHearing Violate. Asbbocur

The h,(erim Order i. in direct vIOlation of Ashbadw l?adro CorporaliO/I V PCC, 326

u.s. 327 «(945). Ashbacker i. (he gold sLmdard for administrative agencies when. It comes to

the treatment of mnlually exclnsive appJication~. II ennrIciates the single m\lst fundamental

principle ofcommunications law, a pnnciple so well-established lhat it should be emblazoned

over the main portal to the FCC: 'We only hold that where lWo bona £ide applicalions are

mutually nclusive, the gr<lrJ.t of one without a hearing to both deprives Ihe loser of the

opportunity wludl Congress choO<' to ~V(l him." khbacker at 333. The Commis~ion'sh"o"r;",

Order flagranlly contravenes this fundamental principle.'

In Ashbacker, one JPplicant had filed all appli,;ation for a new broadc~l station. ¥/hile

that application was pending, all exiSling licensee filed an applicatiOiI (\I modi fy iIs license in a

illaiUJer which would overlap witli tlie signal of the newly proposed ~tation alld therefore was

lech.'1ically inconsistent wi th it Both applicatiollS could nol be granted. lnst~ad ofprocessing

both applications together and deddiug which proposal was superior, the Commission grallted

the uew application subjecr to whatever a,;lio<\ it might later lake 0<\ the other application. The

Supreme Cowt recognized the obvious - that the graIlt o£the fiw application subjC<'llo some

later revocation or diwstiture had the effect of enlrerIching the first applicant in a way that was

l We nole that the hearing requirement in A.•libacker was origi[l3lly fOWld in Seclion 309(a)'s
reqnireme'llt that the Commj~sion hold a healing whenever il cannol detennine Ihatthe public
intereSI, convenience and necessity wi 11 be Stf'l'ed by (fte grant of • particular Bpplication. That
same requirement is now fonnd in Sox,tion 309(e) of tbe Act. The Supreme Court iuterpreted this
language as requiring a comparative hearing when mutually exclusI,-,e applications were on lik
The D.C. Circuit has recognized lhat lhe original 309(a) requirement is carried lorward In 309(e).
New South MedilJ Corporalio/l v. PCC, 685 F. 2d 708, 714 (D.C. Cir. 1982).
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paleluly Ilnfair to Ine 01 net applicant." 11 eon~lituted, in effecl, a prej Ildgmg aflhe ver)' i;Sl.le tlml

WilS supposed to be decided. The D,C'. Circliit has described the Supreme Court's "Iowenng"

decisjDn m Ashback~r ilS ils "beJ.ciJn" in reviewing Ihe CommissiDn's Ireatment iJf Inose who

would compele for a radio licen>e. NewS[)uth Media Corpora1J<Jn y, FCC, 685 F. 2d 708, 714

(D,C. Cir, 1982) Measured by lhi~ laity slandard, the Commission's 1IC1lon here comes up

woefully short.

The courts h.J.ve repealedly chaslised the Commission for it~ attempts to Clccwnvenl the

hearing requ.irernent in order 10 oomehow favor incumbent licensees N"w South, supra: CitiZl?ns

Communications Cent"r y FCC, 447 F.2d 1201 (D.C. Cir. 197 J): Community BroadCilS!lr1J; Co.

v, FCC, 274 F2d 7~3 (D.C. Cir, 1960); Central Florida Enterpmes, Inc. v FCC, 683 F. 2d 503

(D.C (ir. 1982); Ke.d..rv FCC, 326 F. 2d 673 (D.C. Cir. 1963). The Commission's presenl

Order is d~ia 'I'll allover agalll. The Imeri'" Order ackrlowledges Inat Pelitioners' appl i,;ations

are mutually exclusive wilh Ihe associated renewal application~. The D,C. Cirelli I has

consi5leutly conlirrned lh.'l( renewal applications are no differenl than any other applica(ion~

when it comes to the reql.lirement of simultaneous cOll~ider~lionwith compelilOrB. New South,

supra, at 7!4; Central Florida E"terprises, Inc. v. FCC, 598 F. 2d 37, 41 (D.C Cir. 1979), ,Il(ng

CililCll.< Comml<71;crJl;[)ll.< Cenler v, FCC, 447 F. 2d 1201, 1211 (D.C Cir, 1971) Indeed, Ihe

Cel/tral Florida ,::ou.rt describes Set:Ucm 309(e) as "guaranleeing" a tt'.newal ch3-ll~nger a hearing.

Op. cir ;1142

The DC. Cirenil has also made il plain lhallne nse ora "condilionalpant" mechanism is

no differenl in slibsiance than Ihe "~anl snbjecilo laler remedial aClion" which was used in

! "While Ihe slalulory righl of petitioner 10 a hearing on it, applicalion has in lorm be~H

preserved, II has as a practical malter been substanlially nnllified by Ine gl'lnt of the [lirst
applicant's1 applicalion" !d. al jJ4.

,



Ashlmcker. See, for example, NeWSOUlh Media Corp, v, FCC, 685 F. 2d 708, 716 (D,C Cir

1982). ("By extendmg no's conditionally granted licenses and deferring competing

applications in the manner described, tile Commission's order stra)'ll from the palh Ashbacker

marked ....") III New South the Commissi()[l had condillorJally grantoo RKO's renewal

application~ .ubtectto the outcome of a separate proceeding, while deferring accel'lanCe or

challenging applicatiDn,. Not only IIIlS the Commi"sion deferred any aclion on the chaJlengillg

applicaiions for three, Of in some eilSe., four years, bnt It is also granting (albeit cOlldilionally)

the renewal appllcatious iu is,;nc. The CommisslOu has thus done exaClly ""hat the Snpre:J.ne

Coun in Ashbacker was at pains to toroid, without so much as a nod to olle o[thc semiual

IIdminislmtive law cases of all lime.

SignificEl1ltly. tile Commission's Int.";," Order m~k.es explicit the entrenchment that the

grant of the renewal applicatioos - CQnditional or otherwise - creale,. As the Commission put it:

We are coucemed abont the uncertainty that a 10ng-stilJJding 'pending' reuewal
application call create within the Wireless Radio Services, alld believe snch
conditiollal grants will mitigatc ,ome oflhat uncenainly.

In/enm Order lit Para. 113. The Commission musl have all open mlUd abont Whether to grant

the rene.....al applications or the challenging application;;. How could a truly conditional grant

mitigate the incllmbent licensees' "uncertainty" about th~ future unless the intent was to !iignal

the cvenUial di!iposal of the cl'w.Jleuging app]i~ations? The Sllpreme Court's assessment ofwhat

is really going on here is just as true IlDw as it WilS in I94j.

As a practical malter, we should poillt 0111 that the "condilional grant" policy, coupled

wilh the li:eeze On competiug applicatious, will CilSt a thick pall over the secondary market fOr

wireless liceuses. First of all, the Wireless Bureau's Slrict policy has beeu to not act on

application~ to ilSsign or (ran, fer liceru;es while any challenge to the license renewal is pending.
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The "condilionalily" of a granl under the ["fen'", Order woold seem 10 preclude actio'l on

assignmenls under lhose procedures. But even if a'isigrunents were permilled, no orte holdmg

such a condilionalliceuse could comfortahiy ~cll it because there would he no assurance that,

when thc treeze is lifted, compeliug applications would uol he accepted. n'e buyer would have

no assurance lh~t il was aClUaUy buying a liceru;e rather than an opportunity to engage in a

oomparative hearing, This will he disa.<llrous to the normal fundioning oflile seeoudary market.

To make maliers worse, lhe s.ole stated purpose for lile Commis.ion's conditioual granl of

lhe rcnewals - to "mainiain unimpeded operalions in the affectoo services"~ - is demonstrably

bogus. In the vast majority o(cases, there are no aCluai operations to "mainlain." Most of the

WCS licensees requested extensions o(lime to construel their systems, having provided lillIe or,

in mnsl casea, uothing in the way of actlJal service. Even where minimal facilities have actually

been conslrudoo, lhere l~ no indicalion lhat any customers are receiving service. Moreover,

because lhe Commu.'tication. Ad preserves Ihe ri~lll ofa licensee 10 provide service wf,ile its

renewal application is being processed,~ lhe licensees would aulomalic~Jiy be entilled to conlinue

providiug service 10 any members of the public while lhe Conunisoion decides among lhe

competing applications. The conditional granls are lhereJore complelely U1U1ece'sary 10

"maint.aiu unimpede<l operalions" during the pelldency orlhe Commission's delilleralior\S.

~ !d.

J See 47 V.S.c. 307.
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Instead, such granls Berve '0 assure the incumbents with a broad wini.: and a nod that Ih~y have

nothing to fear regarding the ullimale disposition of their awhcalions. 6

Finally, we note lhat in Cilizens Comm""icCI(/(}n Cenler '1'. FCC. J ..pra, lhe Court Btruck

dov,"lllhe Commission's "Poliq StClt~mem Concerning COlllparoriw HeCirings In"oJ,';,'g Reg..lar

Renewal Appl,callli" becau.e it foredosed lhe full comparative inquiry mandaled by the 8talnle

as con,trued in A.,hbacker. Under lhal Policy Statement, a liceT1sec who made a showing of pasl

subsl<llliial service wO<Jld be granted a renewal without compal3ti~·e consideration. As the

Central Ronda cnurt pU! it, "Citizens stands for the propo8ilion lhal 'the Commission may nol

use renewal expectancies ofiucwnbent licensee 10 shortcireuillhe comparali"e hearing.'"

Celllrol Florida al41-43. Asloundingly, the Commission has taken the very e"il condemned by

the Coul1 in Citizens and pllshed it one step fUl1her: here the renewal applicants have Ii0t even

demoustnlled a scintilla of pasl substantia) service, bullhe ("ommission is nevertheless in,ulaling

tbem from challenge Bud grantiug ,heir renewal applicalions.

Simply stated, tile Commis.:lion's action directly violates a host ofvenerabk routt

decisions whkh remain perfectly good law. The Coul1's consistent interpcetalion of Seclion

309(e) as requiring a hearing between a chalknger md a renewal applicam remains as vahd and

as compelling in 201 0 3-5 il was in the '60's, 70's and 80's. The 1"I",i", Order is jU$( lhe late,tln

series of altempts by the Commission to shol1"circuil tile comparative hearing required by the

Act, and, as with all other allempls, il violates llle Communications Act.

'The Commissioo's oonnal proce<Jing procedures forbid the assignment or rra,,~fer of licenses
which are subjeet 10 reconsideI1liolt or other appeal. U is unclear whcther assignments and
Iransfers ofrenewals which ltave been 'conditionally" granled w111 bc pemlitled, Allowing such
a~jgt1menls and lranslers would enonnou,ly complicate the he>lnn.g process and may creale
e;;:heme pressures to grant renewals when third party assignee, who WeCe not around during the
milial1icense term have laken (itk 10 Ihe licenses.

7 22 FCC 2d 424 (1970).



III. Di~m"ul "f the C"mpetlng Applicllti"n~Woutd Be Unlawful

The Commission proposes to dismiss Jomt Pelitioners' appJicB.li"n~ ""hi Ie granling the

reM"'al applicalions. AI; explained above, the grant of the renewal applicatiom wilhont a

comparative hearing is itsell unlawful, but lhe dismis~a! of Ihe compeling applicalions would

also be unlawful on nwnerous grollnds.

A. Fir.t, the Commission support. its freedom to dismi~s lhe applicillions by citing to

several ClISes holding lhatlhe filing of II mutually exclnsive applicalion "does not in and of itself

cre~te III the applicanl a ve"led rig.~l." Inlerim Order al nOle 273 To be sure, Ihe Commission

may modify iL~ basis for lIe)ecting among competing applicanls after Ihe app1ie~tiom are filed,!

and it rna)' eVel1 dismiSS all of the applicalions filed If it d~,cides to use a differenl seleelloll

method, sllb.iee( to the equitable conSiderahorlS and interesls of the pending apph.;anls Bachow

CommUI'IICOIIOI/S, Inc. ~,FCC, 237 FJd 6S3 (D.C. Cir. 2001) What i( may nol do is dismigs

~ome of the appliealion~ In the mllllmlly exclusive grollp bUI relain other~. The renewal

applicant~ have no more "vested rights" lhan Ihe Challengers, and there is no ba~is ciled by Ihe

Commission or otherwise evident for preferring Ihe Illcumbents over Ihe challengers 9 They are

all jll~t mutually exclusive app1icanT~. <md that being Ihe Cas<" lhe Commission may nol simply

dispose of some of these applicants in preference to others Unlc.s al! are di$l11issed, Iione may

be dismissed.

B. Soxorld, the Maxcefl Court, supra, described Ashbacker as holdlUg "thai the

COmffilS~lOri could nOI award a license wilhout granting a timely compel;r1g applicantlhe

g M.ucell TelecomP"..,", Inc. v FCC. S15F. 2d 1551 (DC. Cir 1987).

9 Seclion 309(j)(61(D) specilles lhat Ihe fact that these hC~r18eS were acqnired by auclion doe~ nol
in any way justify renewal trealment dilIerent hom non-auctiollN licen>es. In olher warns. the
fact that these licen.e~ were procured by allelion I. nOI a basis for reheving the incumbenl~ of
any of the nOlTllal role. applicable 10 renewal applicanl~.
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comparative heamig required by ils own rule~" Ibid. at 1561 Here, in addihon to the

requjremern~ of Seclion 309(e). lhc CommissiOiI'S OW\l rules enlitle .:hallenging applications to

"compuiltive considerallOn." Section 1.2Z7l1i)(3) provides:

Common carrier cases: (il Ge.neral rule. Where an application j~ mnmally
exclusive with a previonsly filed applical ion, the second application wi II be
emilled 10 comparative consideration wilh Ihc first or enlitled to be included in a
random seloc!ion process, only if Ihe ~econd Ms been properly Iiled al leasl Olle
day before lhe Commission l'1kes aclion on lhe first application.

This general rule is echoen and given fuller elIeel in Pan 27, where the Commission lays OL.ltlhe

criteria fot the award ofa ren~wal expectancy for WCS licensee;; in "a comparative renewal

proceeding." 47 CF.R. 27.14(b) and (c). This procedure was e.lpre$~ly clarified by the

Commission in 2004:

Jnlhe ca~e ofrelle.... Bls, if an incL.llllb,ml files an appropriate and limely
application and nellher the pnblic llor the Commission objects, Ihe lice"~e will
typically be renewed for another lerm. However, if another parly objecls or liIe~ a
compel illg application, a li"ell~ee mnst demonstrate lhal il is enlitled to a renewal
expec!ancy _.. As a gener~1 maller, ifa renewal applicanl satisfies tlJese
requirement~, Ihe applicanl will be granted a renewal expectancy and otller
oompeting appljratiolls will be dismissed. '"

Since it is lilldisputed !hal Petilioners' applicalions were filed before Commission action on lh~

rene.... al applic3tiolls, they are eTIlitled to comparalive consideralion with loose renewal

applicalions,

The Commission's attempt to guarantee Ihc grant oflhe incurnbenL~'applications withoul

a comparati~'e hearing runs headlong inlo the D.('. Circuit's repeated holdinl\tS thaI incumbents

may nol be entitled by right to rene.... al in tile face ora competilive challenge.

10 Facilitllti"g the ProviSion ofSpec/rum-Based Serv,,"',- to Rural AI'em alld Proll/oting
Opporn",ilie.,{or Rural Trkpilone Compa",."s To PrMide Sp"clrull/-Biu~dS~rvices 20()()
Biennial Regulatory ReviEW Spe<:lrull/ Aggregation Li",il~' For Cr;"",,,erdal Mob/!f' Radio
Services Increa.<i"g Flexibility To Proll/ole At'C~ss to and the Efficient a.nd Ifltensivr Use of
Spectrum and the Widespread Deployl/(enl ofWirefrss Ser~kes, and To Fadlitate Capilal
Formatiorr. 19FCC Rl:d 19078 69. Para. 145 (2004).
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Because lbe Federal Communicallons Act fairly precludes any preference based
on iucumbency per se, lbe praciic~! billS Bri~e~ from Ibe Commission's
discret;oJlary weighing of JegaHy relevanl factors It 1S tbe judicj~l function 10
insure thai such discrehonary choices (l$ an' eJltaiJed In lhese pnJceedit'lgs are
rigorously governed by tradilional prineiple~ of f~imess and administrative
regularily.

Central Florida. Enterprise.!,' FCC, o'~pr", al 41. The Court wellt on to ~~pJam thai tbe hearing

required by Section 309(e) oftbe Act requires Bfull comparison bel"'OOll a renewal applica.nt and

a challenger. The COlnmission's CO!l.st;mt attempts over lhe yeillll to slack tbe det:k in favor of

incumbent~have jusl as cOll5tantly been swatted down by tbe Court.

AT&T has arguoo in the course oftbi. proceeding lltat Seelion 27.J21(b) of tbe

Commission'. rules prcscribes comparalive consideration of mulnally exclusive applications only

wben lite Commission dt1lermines thai such cons;derntion will serve lhe public intert'~1. 11 For

some reason, AT&T concludes tbal applicalion of lhis rule ~holiid result in lhe dismissal oftbe

challengers a1ld grant oflhe AT&T applicalion. Aclua}ly, lite opposite is lJ'Ue. It is undispuled

lhal AT&T provided uo service whalsoever dJl!ing lbe course ofils ten year licCI'se term. Al ,\

time when lhe U.S.......as falling fartber a11d farther bellind lhe rest of the world in broadband

deployment, AT&T chose to simply sit on il3 twenly or S<J MHz: ofbroadbal1d spectrum acro~

mucb oflhe counlry

The mast bil$ic prerequisile for grant of Blicenae renewal is lhatlhe licenset: must have

provided at lellSl some level 0,] l" mediocre service during its license term. This ia implicit in lhe

Commissiou's age-old formula for awarding" renewal expectancy: '''Substantial ~ervice' IS

deJiJled (l$ ~en-'ice ...... hich is SOUJId, l"avorable and SU\:>slal1tially above a level a f rnedio~,re sep,-ice

whicltju.l mighl minimally warr:mt renewal." See, for example, 47 C.F.R. 27.14. Log;cally, if

II September IS, 2007 letter ffom J:unes Talbot 10 Marlelle Dortch.
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ther~ i8 some mediocre level of service whidl "just might" warranl renewal, lhen lhen: musl be

some level of service below that level at which renewal is nol warranted. At a minimum,

therefore, th.:r.: musl be some service to juslify r.:newal. Yet AT&T and most other incumbents

provided no service dl!r1ng lhe 1997 - 2007 lic.:ns.: lo;rrm. Under Ihe rules and poli~ie:l which

have hislori.:ally and consislenlly guided the Commission, the incumbents are that rare case

where lhere is not even Ihe slightest question 35 to whether they deserve a renewal. TIley plainly

do not. The Commission could Ihaelole grant Pelitioners' applications under SlXOtion 27.32I{b)

without Ihe need for a hearing,n but it could not work the other way. TIllS is especially true

since lhe Commi&~jon has always jnslifled ils renewal expectancy policy Cln the grounds that the

past recmd of performance by ali,erosee is lhe slrongest indicator of how il wiil perform in lhe

fUlure. l) "[I]ncumbentlicen5ees should be judged primarily on Iheir re-;ord ofp<lst perfonNllce.

Insubstantial past perfam\ance should preclude reuewal of a license ...." Citizens

Communications Center, supra. 011 1213. The record in this case takes "io~ubstantiaI pasl

perfomlance" 10 the uth degl"e~ -- no perfClrman~ 011 all.

C. Third, the Commission's proposed CoUNe of action ~iolales the Communicalious

Ac!. A ~ we have seen in Seclioll I abovc, Section 309{eI ofllle Acl, as n-pealedly interpreted by

Ih~ comts, requires the Commission to hold II oomparative hearing when il i~ coufronted .....ith

mumally exclusive applicalions (llbserll the availabi lity of lolteries or auclions as alternative

means ofcesolving the mullJal exclusivily). The comparative hearing requirement may .eem

I. The Supr~me COlirl has made it clear !I\al the Commission rleed not conduct a comparative
hearing if on~ of lhe potential parties i. not basically qua!ifled. Unjted States P. Storer
Broadc-asting Co., 351 U.S. 192, 197 (1956). Here, because II renewal cannot possibly be
jnslified for mosl of the iucombent~, tllere is no need 10 "compare" Ihem against the challeng<:rs.

1) Sec, for example, C.'nfral Florida, snpra, where the Commission argued that pas! perlomlance
was Ihe best predictor of future performance. Here the past performance dnring the license leml
was oil. There can be 00 betual predicate whatsoever [,,'1 preferring the in~umben!.
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quainl in a world whel'e mOSl contesled licenses are awarded by ~uCljon, bUI in the case of

renewals, Congre~~ chose not 10 authonze the COimnission LC auclion offlhe licenses ~t is.ue,

nor are lotteries an oplion That leaves a comparalive proceeding ~s Ihe sole means of <.leciding

Ihe issue.

We note in this regard Ihalthe Commission's proposed procednre here mimics Ihe

procedure adople.d by Congress for Ihe broadcast seNice.: holding a prelimin.uy proceeding 10

determine whelher a renewal expectancy is warranted, alld if one is not warranled. dismissing the

renewal applicant and returning the licens.<: to the auclion pool." The problem is lhal Congrcss

chose "ot 10 apply Ihis renewal paradigm to COJmnon cwrier services in 1996; rather, it eJlpre»ly

limited Ihe new approach 10 broadcasllicell5e8, leaving the traditional comparalive hearing

requiremenT intacl for cOlmnon cwrier renewals. Surely iF Congress had inlended to permit the

Commission to llbandon for al! wirele.s services Ihe license renewal procedures which had been

m effeci for more Ihan sidy years, il would nol have expressly limited the reach orthe 1996

amendment to broadcast renewals only. The Comml;;8ion is therefore usurping unlawfUlly lhe

legislalive p<;lwer ofCongress and subslituling ils ownjudgmenl for Ihal of Congress a:;;

expressed in Seclion 309(e). The Commission may no more aballdon comparalive hearings here

Ihan it could have aba.ndoned comparative broadcasl renewal proceedings prior 10 lhe 1996

amendment oflhe Acllhat obvialed such proceeding:!. Ot;!""S Cormmmical;O", Center, rupra.

Nol only has the Commission CIne-upped Congre~s by efreclively ncising Seclion 309(e)

finm the Acl, but itllctually goe$ beyond whal Congress did in 1996. COl\gress recognized lhal

there were competing blQ3dca~t renewal applicaliClns pending al the lime i t enacted new Seclion

309(k) ofthp. Act. It therefore ordained thaI the Hew procedures would I\ClI apply to those

I' See Seclion 204 ofthe TelecOimnurricalions Acl of 1996.
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aprlic~lious that were already ill the pipeliM but only to appJiclltion~ lit.:d ajler May I, 1995.

Secllon204(c) of 1996 Ac!. In this rt"ga...-l, the Commissiou is IlQt only usurping Congressioual

authority blll actually thllmbiug its nOBe at Congress by igllQIiug the equities Olpellding

applicant:> that Congress considered cruCIal erJough to preserve aJld protect in the broadcast

contexl. If the Commission wishes to follow the Congressional course adopted in 1996 for

broadnllil renewals, it shoulli at tea~t make the ch:mge proiipecli"c-only, as Congress did,

Moreover, in granting immunity flam comp3I1ltive challenge to broadcast incumbents,

Congress requinxl. incumbents to make a prima facie showing that "the st~tiOll has served the

public interest, couvenience and necessity." Ihld. at subsection I (....}. Here the CommissiOn is

not even requiring thaI. It is simply giving incnmb.:ut licensees immunity from comparative

challenge without ~dopting any of the legal or equitable requirements Illilt Congress ordained M

the minimal rC'luiremenfB to j u..,li fy such insulation.

D. Fourth, the CommIssion's &Ole slated reason for doing away wi'h challengiug

appliL'ations is that in!Oumbents might have to devote considerable resources fo def..,nding their

authorizations 3gairu;1 competiug applications. Interim Or-der III Para. 4(l. Protracled litigation

would be IIndllly burderu;ome for tn.e incumbents and would "strain available Commission

re.sollrces." This is a slim reed indood to support abandonment of 50 years ofjurisprudence and

evasiou of a direct requirement of Ihe Communications Act. More importantly, it is factually

illld logically unfounded OJI multiple groullds:

• The Commission's administrative law judges are h<U:I:lly "strained." Al
presenllhere are no active !Oases being litigated. If the procedmes proposed
by Joint Petitioners in their companion "Comments" ill this Docker are
adopted, !he'e are uulikely to be many actual hearings. Moreover, 10 the
extent that comp3I1ltive hewmgs are requinxl. by the Act, the strain on
Commi%ion's resources should be no more a cou$ideration thai the "strain"
impoood by having to issue public notices, cOllsider petitions to deny, Or
comply with other bOlnersome pl'Ov;sions of lhe Jaw.

14



• Ren..""Ji challenges in Ihe commou carrier services are few and far between,
Sillce most wireless ser"i<,;es have or will hn'" substantial service
reqnirements that will effeclively require .mbstantial senke to be provided
during ihe [01Jr~e of the licen~e term, there will be few if any situations in the
future when: a renewal challenge would make sense, Tile Commi~sion's

draconian and unlawful action here i~ therefore nnnecessary going forward
becam;e the perceived danger to be, averted is not" danger al all.

• Litigation is burdeuS<.)me for challengen- as well as incumbelJls. No prudent
challenger WOllld undertake the expeme and e1Iorl of u renewal challenge if
then: were I/Ot II significant likelihood of success, j, e.• unless the incumbent
WIl5 seriously defident iu its public senice. And III that case the. "burden" on
both Ihe challenger and the iucumbent is clearly justified.

• In that regard, Pelitioners agree ihat "greenmail" !ilin~ shonld be
discouraged, The Commission's currellt rules preclude applicants from
profitiug by Ihe filing of a competing application. See 47 C-F.R. Section
1.935. There is no rell50u why any sane applicant would file a chalIeage ifits
only expected gain was l<l get back the mDney it had already expended.
"WlIen the Commission adopted similar anti-greenmail rules in the broadcast
cClllte)';t, greenmail-type applications were eliminated entirely. There i~ no
reason to thinle that greenmail has been or will be a significant problem in Ihe
wireless ccmte)';I,

• The Commission wi~hes to spare incumber-Is the anxiety Dfp0s.l"ibly being
subject to "~ cJOlid of litigation."I' Yet at the same time, it Jovites litigants to
challenge reJlewal applicants via petitions to deny. Shouldn't the Commission
"pare iucumbents that anxiety also? As long as incumbents have nothiug
whatwever to worry about. lhey will devote all their efforts to serving (he
public interest- right?

• Wrong. Experiellce teaches us that the threat ofa n:newal challenge has a
dramatic etfeet on incumbents. In (he LMDS senice, for example, the largest
licensee fiied snbstautial servioe sflowings for all or most of]t. marleets pnor
to the renewal deadline, despile h.Ilving been granted an exten~ion of (Ime to
etfectuale the build-oul. The licensee may have observed that renewal
challeuges had been Ciled agaiust WCS liceusees under similar cilcumsi3nces
and the prudenl thing to do was 10 head oIT such a challengc by actually
building rJ.Cilities and providing senice. Absent the threat - real or imagined
- of competiug applicatiDM, lile LMDS sen ire might still be lying largely

1.' The Ne.... Sou," Court expres.ly rejected the Commi$sion'~ concern for io~umbents being
under a "cloud" ofunccrlainly aboui their Ecen.e. A~ Ihe court nirely put It, the only elond
involved obscured the CDmmission's view oj ti,e detrimental ellecl of preventing 01 delaying
competitors from haviUg an opponunity to prove lhat Ihey are best qualified to sene Ihe publk.
interest. Ibid. at 7\7
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fall['lw. Human nalure being whal,l is, if you have nothing to woI1)' aboul,
you won't provide Ihe kind ofseJ1lice thai you would iJ"you knew you might
iLlve 10 stack up againsl a ciLlllenger.

E. Fifth, Ihe Commission'. relruru:live applicalion ofi(s proposed new "no compeling

applicaliolls" policy is ine<]uitable 10 applicants such as Peliliouers who relied in good faith ou

the Commission's rules as Ihey were in effeci fDr many years, The challenging applicants iLlve

expended considerable resources in pursuiug their appjicalions on the premise Ihallhe

Commission would follow and adhere to its OWlI rules and procedures. lnslead, at the firsl hint

ofa ftling that might upset Ihe incumbenlapplecart, the Commission fust salon the applicalions

for three years ilftd now proposes to dismisB Ihem while changing tbe underlying nIles. McElroy

Electronic.'! Corp. \i. FCC, 86 F. 3d 145 (D.c. Cir. 1996) stands for the propOliilion that the

Commission musl follow ils own procedural rule~ and thai it musllak: into accounl Ihe equitable

inlerests ofaPrlicant~ before dismissing titem. Here the Commission has evidenced no conceru

at all for rhe e£luilable interesls of the challenging appliCllnts, instead focusing on the equitable

interesls of the incumbents who have tamed no righl to lavored slalnS.

F. Finally, and perhaps most importantly, there is no rell50n whatsoever to believe

Ihat the ch~llengillg applicatiOIl~ are in arlY way ioferior to the incumbents. The incnmbeuts did

nolhing or virtually nolhing during their license terms and Iherefore by law cannot and should

not be awarded any rellewal expectancy, Indeed, as se! forth above, they are not entitled to a

reuewal al ~IL The track record of the incumbents here evidences nothing more than a desire In

warehonse, to lemporize, and 10 pUI the spectrum 10 110 use whalsoever. Some of Ihe WCS

incUlnbeuts even ~~kcd for anotller Ihree years to ~Iart providing ser"ke.'~ (The Commission

16 A"'cndlllt'llt ofpart 27 oflill' Commissioll's Rules 10 Goverll lhe Operation ofWireless
Commllflicolions Services //1 Ih~ 2.3 GHz Btmd, FCC to-52, reI May 20, 2010, ParJgaph 218.
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evenUlally granted them a Ihree EIlld a h~lf)'ear exten~ion, which means lh:l.t, unless thal aClicm is

recousidered, Ihe incumbenLs will have had!§ and y, years 10 do n.othiug with their licenses and

}et will be ID!!!1anteed a IeJlewaL) In an era when the Commission is looking for additional

~peclrum 10 make available for broadband. il should not be giving it, blessing to a generalion of

blalanl wJrehousing while allhe same time pennitting mQre years ofwarehonsing in lhe fulure.

II is un.:learwhy the Commission wenlLo Ihe effort of adopting a National Broadband Plan ifit

was going 10 Ignore il in Ihia context.

In olddilion., the Pelilionen;· applications have tile strong publ LC iuteresl benefit of

proposing diversificalion ofownership of tile broadband media EIlld the promise ora new aud

imlOvative service as oppo~ed [0 Ihe same tired old approaches thai have kepi the Uniled SL'lles

15th in world broadband penetration. In other words, Ihe challengers' applications prlwide a

demonstrably superior public interest alternalive 10 ~le lilcumbenta' Why under lhe~c

circumstances should the incumbents bo: gi.·o:n a free pass?

IV. The Freeze DB Filing of COlDpelidg ApplicatiDu~ i~ Uolawful

""'hill'. holding the cnrrent compeling appJicaliona in limbo pending Ihe complelion of this

rulemaking proceeding, Ihe COmmission has ordered Ihat no uew challen.ges to new renewal

~pplicationsbe enlertained. That IS, renewal applicalions Jiled between now and Ihe ~Gmplelion

ofthi~ proceeding WIll be free from any challenges ma will be granted condiliunal renewals.

Again, the Commission ha; not read ils hislory books. The DC. Circuit in Kenler v, FCCP

specifically l1..lled Ihat the Commis$ion conld not preclude app!ic1lllts from filing compeling

Jf'pJicalions against applicalions which had already been Iiled 1llld we]'e rhus eligible for grant in

the absence ofmulual exclnsivity. As mterpreted in BoehOl" Comm'lIIic<1lio1ls, supra, at 689,

17 326F.ld67J (D.C. Cir. 1963)

17



Kessler "decided that Ashbacker proudural rights apply a/sll to prospective applicants whose

applications would have been mutually exclusive but for all application Ii-eeze." Ke,lsler

Iherd<Jre requires Ihe Commission either to entertain competing applicatiolls against the new

renewals thai are riled or to hold those applicatiolls in pen.ding stalus pending the c<Jmplelion (Of

lhia rulemilking and then entertain compeling applications. II may not ~imply preclude

competing applications while granting the incumbeul applications, c<Jndilionally or oth.erwise.

v. The Freeze ou CertJIln Pleadings is Unlawful

In additioll to its olher iuterim measures in the Inlerim Order, lh.<: Cllmmission ordered

lhe staff to dismiss any pleadings <Jr peti tjOM med with respecl to pending renewal ;Ipplicatioll8.

Because the Commission plana [0 grant hundreds of renewal applicalions ("ouditiollally, Joint

Peti lioners would be in a po.ilion of not beillg abk I<l llppllse or challenge [nat ElClion before the

Commission and there/ilre would not be ~b1c to seek later recourse at the coun. Sectilln 405 of

the Communicatious Act gives partIes an unqualified light tll pelition the Commis"illn to

recolI~ider its actions. B~' purpm"ting I<l refuse the ILCceplanc,e of such fll ings belore (hey <ICe

even liled, the Commission has attempted to immunize itself from any challenge to an ElCtion that

directly con!mveneB decades of direct judicial proceden.t. The Cllmmisailln'. decisilln to grant

[he rrnewalapplieations llIthe in~llmbentsappeared for the first lime in the Inlerim Order; so no

pw1y and nll member oflhe pnblic was given a chance 10 comment on the propo..,d actilln in

advance Or ""ven had a hililihat the action was ill the offing.

How simple life in the Portals would be if the Commission cOlild simply n<ruse to accept

any challenges 10 jls actions and Ihe.-eby preclude challenges to its actions betore the court.

(CllMB 1~'Pically require 3ppellants to have raised their iS~lles belore the administrative agency

befOTe they may rllise the mailer judicially.) Pelitillners earnestly hope thut this was not the
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Commissiou's intent, for abrogaling a slalulorily mandated righl is something thaI wauld have

meriled 3t least a few words of explanation or justifi~alion. The Commission provided no

explanation whatwever [or this highly unusual pro~.edll1e. See Para. 102 olthe Iliterim Order.

The procedure i8 especially odd since the Commission expr"Ssoo a willingness to enlertaill r..

parle meelings aboul lhe mallers in issue. To be sure, the Commission will aHow peliliorlS to

deny to be filed againsl new renewal applicatjons (presumably because llie statute requires it),

bUI iflhal is lhe case why would not mher Sialul<lrily allowed petiliorlS (such as petitions for

reconsideration) be entertainf'd?

M Dr this date the Bureau has not acted to conditionally grant the pendin~ mUlually

exclusive renewal applicatious. We assnme !lle BUI'eau is aw~jling lhe effeclive dare of the

{""m," Order to do:;o, allhough, oddlv, the Bureau dismi8sed Petilioner Green Flag's

application for Hawaii bil.sed ou the Interim Ord'!f withoul awaiting the effeclive date. Becall"e

lhc Interim Order contemptates subsequent aciiDnB on the aclual pendiug appli,aliorJS,

Pelitioners are trealing lhe Interim Order as a rulemaking decisiou rather thWt an action on

spe~jfic appticatious which mighl fall under the blanket prohibillon on pleadings 01 flliugs with

respect to IIpplicahons. In/en'm Order at Para. 102. If the Interi", Order is nevertheles~ doremoo

to be a licensing action in itself, Pelitiouers respeclfully request a waiver of the blanket

prohibilion. A waiver isju$tified because Wider or>jinBry principles of communical ions law, lbe

gram <lfthe reuewill applicahDn< would become finallfPelitioners did uot either challenge the

grant allhe Commission or file an <!ppeal of the granl with !lle D.C. Circuit within}ll days.

Since the Comml«;on's action came oul of the blue with no opportunity [or auyone to address its

lawfulness or propriety, Petilioners must pre.enttheir position to the Commission before" Court
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appeal can be pursued. Yet lhe !merim Order ou ils face seems to preclude any ~u~h pleadiug

from being fiied,

Petilioners as.woe that il Wal' not the CorrnmssiCln's intent to viCllate lhe provisions of

Sections 405 and 402(b) oflhe Communicalions Act which expressly guarantee the right of

aggrieved p>U1ies \0 ~eek recc>nside.-alion ofCommis.ion actiClns and then seek appropriale

judicial redn'ss. The CClmmission llIay nClI silllply overrole the United State~ Code by refusing to

accepl 'he petitions or pleadings which are permitted by the SlaTUtOry scheme. Unless the

Commission accepts I!lis petilion, Petitioner, will have been pennanelllly denied lheir statutory

righl not only 1O a hearing but to challenge lhe Commission's action before the agency and before

the Court. That c;mnol have been what the CommiSSion intended. Acccrdingly, Petitioner~

request waiver of the order requiring dismi.sal of pleadings fil<:d in connection wilh lhe renewal

applicalions insofar as is necessary (0 allow Pelitiooers their righls under the statule to challenge

the granls as uulawful.

VI. ConclU5ion

The measures which the Commi.sion adopted Icgarding (he pCllding lenewal applications

and their mntually exchlsive challellgers are patenlly unlawful WIder (he COllllnnnications Acl

and repealed inierpretations of Ihe Acl by lhe COIII\ ofAppeals. The Commission should

therefore reconsider its decisioll 10 granilh.<: renewal appli'ations. II ~hould, ralher, accept lhe

challenging applications for fding and, iflhere JS uo question (hat no service was provided by

incumbents during lh.e lal't license term, lhe renewal applica(ion~ shonld de dismissed and the

challengiug applications granted. The Commission shOilld also rescind its orders in~ulating Hew



renewal Jpplications from chJlJenge during the pendellCy of this proceeding and preventing the

!i hag of statnlorily allowed pelilioas for recon.ideration and related applications (or review.

Respeclfully Bubmilled,

GREEN FLAG WiRELESS, LLC
CWC UCENSE HOLDrNG, INC.
.JAMES MCCOTTER
NTCH-CA, INC

~)
By· \. ·,,·,-•.I.L~

DOllllld J. ha~ .

Fletcher, He;:ld & Hildreth, PLC
IJOONorth 17o-'Slreet, ll'~ Floor
ArJin~ton, VA 22209
70J-812-()4()()

Augnst6,2010 Their Attorney

21


