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L. INTRODUCTION

1. In this order, we decline to reconstder & Commission decision denying Feature Group
IP’s request {or forbearance from the application of access charges (ta the extent that they applied) to
“voice-embadded Inlemet commuanscarions.” The Commission’s 2009 forhearance order found that
Feature Group IP's petition did not mest any of the stattory forbeerance criteria, principally bucase
fnrbearan-::e wadlld result in a regulatory void, rather than achlewng the outcome Feature Group IP
sought.' Feanwre Group IP filed a petition jor reconsideration.’ which fails (0 identify any new facts or

' Fearure Growp IP Perition for Forbearance From Section 231{g) of the Communicasions Act and Secnians
JI.T0NEX ) and 69.5¢h} of the Commission’s Buler, WC Docker No. 07-256, Memomndom Opinion and Order, 24
FCC Red 1571 ¢2009) (Featnre (roup IP Forbearance Order),

? Feanwre Group IP includes Feanre Group IP Wen ELC, Feature Group [P Southwest LLC, UTEX
Communications Corp.. Feamre Group IP Nooth LI C, and Feenwe Group [P Southeas LI1C.

? Swe Peature Group L4 Motion for Reconsideration, WC Docket No. D7-256 (filed Feb. 20, 2009). On Felmary 23,
2001, Feature (roup [P filed a corrected version of its petition and a molion Lo accept the comected pleading. See
Motion o Accem Comeeted Motion for Recomsideration of in the Alunatve Mation 0 Accepe Sipplemenl ar
Addition, WC Docket No. 07-256 (filed Feb, 23, 2009) (Motion) {anaching Comrected Motion for Reconoideradon,
WC Dacket Na. U7-256 (ttled Feb. 23, 2009) (Petidon for Reconsiderztion)). ‘The Molion stams thal Lhe wrong
version of the peticon was “inadvenznly selected foc print, conversion to portable document format and execution
and then uploed.” Motion 2t 2. According to the Motion, 1be: document filed oo February 20, 20089 contained a
number of errars and was pat in the formac required under the Commission’s rules, Motion al 2 axd 0,2, On March
5, 2009, AT& Y, Tou,, the Embarg Local Operating Companies, the National Exchange Carrier Association
(NECA)MNational Telecommunicarions Cooperative Associeticn (NTCA) Organizalion for the Promation snd
Advancement of Small Telecomuaunications Companies (OPASTCOYIndependent Telephone and
Tetecommunjratnons Alliacce ([TTAVWestern Telecornmunicahions Allistce (WTA) {filing jointly), and Verizun
filed oppositions (o the Petidon for Reconsideration. See Oppezition of ATET, Inc. 1o Feature Group I Mollor, for
Reconsideration, WC Dacket No. 07-256 {filed Mar. 5, 2009) (AT &T Oppositton); Opposition of Embarg Lo
Beliton for Recongideration, WC Docket Na. 07256 {file] Mar. 5, 2006); NECA, NTCA, OFATICO, TTTA, and
WTA Opposition to Monion for Reconsideration, W Dockst No, B7-256 (Gled Mar. 5, 2009} Cppositon of
Verigon o Feature Group IF's Petition for Reconsideration, WC Docket No, 07-256 {Tled Mar, 5, 200%). Fea:ure
(eonnsnued . )
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circumsiances, or malerial emror on the part of the Corumission thal would support reconsideration.
Therefore, we deny the petilion.

IL BACKGROUND

2. Om October 23, 2007, Feature Group IP filed a petition asking the Commission to forbear
from applying access charges © “voice-embedded Iniemet commupicatans.™ Specifically, Feamre
Group IP requested that the Commission “hald that Yoice Embedded Intemet-hased communicetions,
services and applications that involve or are part of (i) a net change in form; (i) & change in conlent;
andfar {iif) an offer of non-adjunct to basic enhanced functonality are enhanced services and, therefore,
thet the so-called “ESP Bxemption™ from access charges still applies.”” Alternatively, Feature Group IP
saked thal “the Colrunission . . . forbear from application of certain express and implied provisions of
Section 251(g) of the Commuyications Act . . . Rule 51 701()(1), and, where apg]icahlr. Rule 65.5¢h)™
50 Lhat access charges do nor apply w voice-embedded Intermel communicadons.

a On January 11, 2009, the Commission adopied the Feature Group IP Forbtarance Order
denying the Petitinn for Forbearance becanse il failed o meet any of the stamnry forbearance crileria.’
The Commission determined thar unless it took affinmative action, as reguired by the stalule, (o address
inlercarrier cowpensation regulation for this type of traffic, the requested forbearance would result in a
mgulatory vaid reganiless of the types of carriers or traffic ar issue.® Because fochearnce would resull in
the elimination of any rate regulation, Lhe Commission concluded that enforcement of section 251(g) and
related Commission rules remsained necessary to ensure that charges and prachices are jnst and reasonable,
and not unjustly or uareasonably discriminatory® The Commission further concluded that it could not. an
the record in thia proceeding, make the necessary findings that enforcement of these provisions was nat
necessary for the protection of consumers or that forbearance would be in the public interest '

{Continued [rom previous page] -
Group TP filed i reply on March 13, 2009, See Feature Group IP's Reply m Responses (o Its Motion for
Reconsideration, WC Dovket No. 07-256 (filed Mar. 13, 2000) {Fsanure Growp TP Reply).

* See Feamure Group TP Peobon [or Forbearance Pursuaot w 47 U.5.C. § 160(c} from Enforcement of 47 USC &
251(g), Rule 51.701¢h)(1}, and Bule &9.5{k}, WC Docket No, 07-255, al 24-31 (filad Oc 23, 2007) (Petition for
Farbearunce).

* Petition Jor Farbearance &l 3. Althongh Feamre Group [P used a veriety of different ierms throu ghoid its petition,
far the purposes af the decision, the Commiegion used the werm “voice-embedded Intemet communications™
describe the services Lhal were subject s the request for forbearance. fse Feature Groug IP Farbearance QOrder, 24
FCCRed o 1537, 0. 13,

% Petition for Forbearance a1 3-4; 24-31,
? Ses Feature Group IP Farbewrance Ordar, 24 FOC Red at 1571, para 1.

¥ §eo id. ar 1575-76, paras. 7-10. For purposes of conducting he regnired forbearance analysis, the Commission
aasumed Lhat section 251{g), Lhe exception ¢lavwe in eection 51.701(bX1), and section #9.5(] of the Commiszion’s
rules applicd 1o voice-embedded Inlemat communicalions, but emphasized that it was making na decisions or
lindings concerning the cumment compensaton rules Jar these types of communicmiona. See Feamre Group [P
Forbegrance Order, 24 FOC Red al 1574, para 6 and 0,19,

? See id. a1 1576, para 10,
1@ oo i, ar 1577-78, patas, 11-12. The Commission reached this conclision based an the Jack of evidence in Lhe

record on the ecounniic impact that grent of Lhe forhearance petition woold have an the tnarket or consumers. fif. at
{congnued . .. .)
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Accordingly, the Comnission found Lhet the petinon feited to meet the stanvory critetis necessary for
forbearance !

4, Beature Group I seeks reconsideration of the Feature Group IP Forbearance Orler,
claiming that the Commission “Failed in it sismitory ducy Lo consider the Fotbearance Petition, the precise
relief sought and its impact on the overriding purpose of the Act: fostering competition™ Specifically,
Fearure Group I? conlends that these are sevy=ral reasams that the Commission shonld reponeider the
Feature Group IP Forbearance Order: (1) subsequeat ¢vents, including reliance by an incumbent local
exchange ¢camer {LEC) on the ocder to justify charging access for voice-embedded Internet
communications, suggest that reconsideration is warranied; (2) the decision is incomsistent with
Comnussion precedent, (3) the order incarrecily interpreted the petition and the state of the law; (4) the
order “videsizpa” 1he iscus of “nos-TF in the middle” acceas charges; {5) the decision misconsirues Lhe
parlial forbearance requesied, and; (G) the order imposes an illagal evidentiary standard’? Accordingly,
Featire Groep [P asky that the Commigstan recansider aml iyswe a reylsed decision ihar:

(1) propecly characterizes Feature Group IP's position and requenis; (2)
acldresses, rules on and disposes the relief that was actually requested agd, (3)
holds that accesst charges are not due (but § 251(bX ) reciprical compensation
i8 due) from Feanre Group IP for voice-embedded Internet conymeznications
that Festure Grouop IP processex for its ESP customers and hands off to an
ILEC for trangport and rerminanon; or (4} thm Featare Group II* has i

each of the crilerie in section 10 for forbearance: from any access charge
obligation thet does exist, with the result that JLECs must recaver Lheir sccess
cliarge “entitfement’ from the voice-embeddad Internet service provides. . . M

118 DISCUSSION

5. For the reasons discussed below, we deny the Petiliom for Revopsideraden. Feaurr
Group {F fails to identfy any new faces or circumetances, or any material etror that would support
reconsideration of the Feature Group IP Forbearance Order. We are not persusded by claims thar the
Feature Group 1P Forbearance Order is inconsistent with Commisisian precedent, nor do we find any
othar besis in rhe Petition for Recossideration far conclwling th the Comumission’s resdlotion of the
Petition for Forbearance was incorrect. Thronghout is Petition for Reconsiderston, Feature Gronp IP
restates and re-cliaracienizes many of the argemeats presented in its Petition for Forbearance in an attempt
{Conlivned from previcus page)
1577-78, para_ [2. Moreover, Lhe Commission reasoned thar Lke regulstory vaid resulling from Lhe requeated
forbearance would eregte unceriainty hat could harh petwork invesureot. 14,

U Swe id. ar 1578, para 13.

* See Reaturs Group IF Repty ax 10 On Pebsuary 20, 2009, Reature CGroup TP slso filed a petition for raview of the
Feaure Group [P Forbearance (rder in 1he United States Conet of Appeals for the Disinict of Coiumbia Circmil.
See Feglure Groap IP West, LLC, et g v. FOO, No. 9-1070 (T2, Cir_ Feb, 20, 2000;. On April 2, 2009, e
LCommussion Nled a motionto divniss Feature Growp [P's pedtion for review io the D.C. Circuit. On June 23,
2009, the DnC. Circuit ordered that the motion to dismiss Feanxe Group IP's petiion for review be heid in
abeyance pendiog agency disposition of the request for reconsideration. See Feafure Group [P West, LLC, et al. v.
FCC, No. 98- 1070, Order (DC. Cir. Tune 22, 20091,

2 Lo Pelition fr Reconsideration at 1-2.

“ Pexivion fur Recousideratinn al 23 {eraphasis in original)
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to embed iws request for a declaralory rling, i.e., whether and how eccess charpes currently apply w
voice-embedded IP communications, inw its forbearance request.'? As discussed below, undes section 10
af the Comawnications Act, the Commission is obligated to vongider within the fime specified by the
statute only whether 1he forbearance criteria have been mei. That statutory obbgation was satisfied in the
Featere Group IP Forbearance Order. Accordingly, the Penifion for Reconsiderarion is denied.

A. Corrected Pelition

6. As an initial marter, we grant Feature Groop IP*s Motion to accapl Lhe comecied Petition
for Reconsidererion. Feature Group IP meiniains Lthat the eriginal fiing was made “through inadvertent.
error” and thar the comecied version contained no new substaniive arguments." Although procedural
irregularities with the initsel Motion far Reconsideration were alleged,'” we find that the initial Motion for
Reconsideracion was tmely filed, parties were able 1 prepare and file their appositions within Lhe time
prescribed by the Comunission’s rules,'" and the comected version of the Petitian for Reconsideration was
not materially different in substance than the initial Motion for Reconsideration. For these reasons, we
exercise our discretion (o pranl Feature Group IP's Motion Lo accept iis cormected Pegition for
Reconsideration.'”

B, Reconsideration Based on Snbsequem Developments

7. Reconsideration of a Commission’s decision is appropmiate when the pedinopter
desnonstrates that the orginal Order contains a material error o omission.™ Moreover, 1o the exient the
petitiouer relies on additional facts fu making his or her case, the petitioner mms! demonsrate that such
[acts were not known or did not exist until after the petitioner’s last opportunity to present such matters
(uthongh the Commission remains free to consider additional facts as the public interest requires).* To
the extenl & petition simply repeats arguments thal were previously constdered and rejected in the
proceeding, the Commission may deny them for the reasons already provided.™ Feamure Group [P firs(
argues that reconsideration is appropriate because some tucumbent LECs are relying on the Femurs
Group 1P Forbearance Order 1o justify imposing access rbarges for voice-embedded Interne1

1* See supra para. 10.

"* Motion al 2,

" Specifcally, AT& T guestons wheiber the ininzl modan was timely FRled and served under the Comimission’s
rules and whether the secoad (Tliug shonld be cnnsidered a “comection™ ar “supplemenl™ Se¢e ATAT Oppostlion at
3, n.k.

P Sep 47 CF.R. 4 1.10&(g).

1% Coe 47 U.S.C. § 4(j) {“The Comunission may condusy ils proceedings in such o moanner aa will best conduce 1o the
proper dispalcn of businesy and o the ends of justice ™},

* Tott Free Service Access Codes, Order on Recorsiderarion, 22 FCC Red 221RE, 22192-22193 w paru. 13 (2007).
1 47 CF.R. § 1.10612).
A See, e.g., Federpl-Staie Joint Board on Universal Service Business Service Center, Inc., Mobile Phore of Texas,

Inc., and 3 Rivers PCS, Ine. Peiition for Récorsideration af Small Wireless Carrier Group, Order, |9 FOC Bed
22305, 22306 al para. 4 (2004).
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communications.” Feanuwe Gronp IP specifically references a fling made by AT&T o the Texas Public
Ullity Commission (Texas Cornmission) notifying it of the Feature Group [P Forbeararce Order™
However, AT&T daes not conlend in thal filing that ithe Featire Group IP Forbesmnace Order
detzrmines the issues invelved in Lhe partics” dispule before the Texas Commission over the proper
interpretation of an interconnection agreement. Even if the AT&T filing at issue could be consrued 2s
Feature Group [P conlends, a party’s self-intereged constmetion of a Commission ordes i imtlevant 1o
the Commisgion’s charge to determire whether 2 forbearance petition meets the criteria set forth in
Section 10.% Aceordingly, we find that the alloged interpretation of the Feature Group [ Forbearance
Order conipluned of by Featvre Group IP docy pot provide 2 sufficient basis {or reconsideration,

C. Reconsiderntion Besed on Alleged Inconsistency with Precedent

3. Next, Feature Group IP argues that the Feature Group [P Forbesrance Orderis
inconsistent with prior agency precedent”’ In the Feature Group IP Forbeararnce Order, Lhe
Commission found that, *[a}bsent affinnative action by the Commissian, forbearance from secton 231(g)
would result in a regulatory void based on the plain language of that stautory provision, regardless of
what types of carriery or traffic were involved."™ Feature Group IP argues that this conclusion ig
inconsistent with the finding in the 2008 ISF Remand Ordar with respect 10 dial-up ISP raffic tha
“251(b)(5) has always applied to traffic that originates on the PSTN that is addressed 7o an ISF."

B See Petition for Recoosidemlion al 3-7.
* See Petition for Reconsidemiion at 4-5 ynd Ex. A.

B 14, Ex, Aar ) [“The FCC order does niet determine the issues before the Teaes Commission in Dockel Ne. 33323,
which concemns the proper interpretation of the intercornecbon agreement betwzen UTEX and AT&T Texas.™); ser
also AT&T Opposition at 5. [n eddition, »e declioe te address any arguments rised conceming the interconnection
dippris betwoen Feature Qroup TP s AT&T that ¢ curently betoce the Texss Commussion as such matters are pat
properiy before the Comnmission. See Pedition for Reconsideration at 5-7. Feawre Group IP filed a petition askipg
the Commission 10 preempt the Pablic Udlities Commission ¢f Texas™ considerution of = dispute betweea UTEX
Commuuications Corparation and AT&T Texas over 3 new intercowection agreement. See Petition of UTEX
Communications Corporgtion. Pursnanl i Section *52ie)(5) of the Communicetions Act, for Procmption of the
Jurisdiction of the Public Utitity Commissien of Texas Regarding Interconnection Disputes with AT&T Texas, WC
Docket No. 09-124 (filed July 13, 2009), On October 9, 2009, the Wireline Competition Bureau denied that reguest.
See Fertion of UTEX Communications Corporation, Pursuani to Section 252{eX5) of the Communications Act, for
Preemption of the Jurizdiction of the Public Utility Commission of Texas Regarding Interconnection Nisputes with
ATET Texay, WC Docket No. 03 134, Memorandun Cpinion ard Ovder, 24 FCC Red 12575 (20093,

¥ S¢e AT&T Opposition at 3 (slating thet Feature Group IP “does nist even mendon the sansory forbearance Lest,
much lesg explain Lthe parponed cormeced between thal i=st and AT&T Texas” keter™); Embang Oppasition al 6
tnedang thar the Moton for Recomsiderstion Tails 10 address the siahtory forbearame regulfems nob.

! Sve Petition for Reconsideration ar 7-10.
# Feature Group [P Forbearance Ordar, 24 FCC Red at 1576, pana 10,

* Petitiog for Reconsideration a¢ 8 (citing High- Cost Universal Service Support; Federal-Statr Jaint Board on
Universal Service; Lifeline and Link Up; Universal Service Contribution Methadology; Numbering Retource
Optimization; Implementaiion of the Local Competition Provisions i the Telecommunications Act af 1996;
Developing o Unified Intercarmer Compensation Regime; Intercarricr Comnpensaiiom for (5P -Beund irafife; {P-
Enablzd Services, UC Docker Mos, 01-82, 99200, 9065, 0698, 96435, W Docker Nos. (06-122, 05-337, (4-36,
(13-109, Order oa Remand 2nd Bepeort and Order and Funher Notice of Proposed Rulemeaking, 24 FCC Red 6475,
{condoued . ...}
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Feamre Group [P (hen restates numerous Arguments made in the record previously concerning ils
conteaton thet voice-embedded Internel communicarions are subject to section 251(b)(5).*

9, We disagree wiih Feature Group IF°s askertion that che Fearvre Group IP Forbearance
Order is inconsistent with the 2008 ISP Remand Order. As we explain miore fully in the next section, the
Commission declined in the Feature Group IP Forbearance Order 10 detenutine wherher voice-embedded
Internel comumunications are subjecl ko secton 251{g), the exception clavse in section 51.701{b¥1), and
seclion §9.5(b). Rather, in performing the forbearance analysis under section 10, the Commission
assumed arguendo Ihat voice~mbedided Intemet communicabions were snbject to Lhose statptory and
regulalory pmwa.ll:lﬂﬁ ' The Comntission then conchided that pranting Feature Growp IP' s forbearance
request wonld not antomatically subject voice-embedded Intemet communications to sectian 251{b)(5),
bul wonld insread create a Itgulal.ary void.™ Given this reasonable analytical assumption and the explicit
disclaimer Lhal accompanied i5,” we find nathing in the 2608 ISP erand Order, and Feamree Granp [P
puints 1o nothing, that is inconsistent with the Commission’s conclusion.™ Feature Group [P allematively
aixeris Lhal Lhe Commission should have declared Lhat vojce-embedded Intemet communications fall
within gecUon 251(h)(5), but as we explain below, section 10°s requirement that the Commissian act on
forbearance peritions within the stamiory deadline does nor apply Lo any associaled declaralory ruling
TEqnEss,

D. Reconsideration Based on Alleged Deflciencies in Carrying Oud Secton 10 .

10. Ay indicated above, Feature Group IP makes numetous arguments seeking
reconsideratioh on the ground thal the Commission declined 1o addeess che request for declaralary ruling
underlying the Petition for Forbearance, i.e.. wheiher and how access charges apply 10 voice-embedded
Interner communications.” Firsi. Feature Gronp IP asserts that the Commission mischaracierized the
Petition far Forbearance and the relief eought by Fearure Group TP when it assvmed for purposes of its
analysis rhat section 25 1(g). Lhe exception clanse in section 31.701{b¥ 1), and section 69_5(b) apply to this

I

(Continued from previaus pugej
64 76-89, paras_ 1-2% (2009; (2008 ISP Remand Order), affd sub rom. Core Comnuwnicanions, fne. v. FCC, 592 F3d
13% (D.C, Cir. 20100 (Core Commutnicarions) {emphasis in original).

* Sre Petition for Reconsideralion ar 9-10.
3 Fearure Group P Forbearanse Order, 24 FCC Red a1 1574, para. 6.
3 1d. a1 1575. para, B,

* Seeid. a1 1574 0.19 (“Though we make this assnnoption fac puepogss of #u section 10(a) analysis below, we make
na deczigions ar findioga in this Order concerning the curent compensation rules fnr Lhese hypes of communicabioma,
which are the subject of a pending rulemaking in the current fatarearrier Compensarion proceeding,”).

M Drial-up ISP-bound traffic. which the Cormission has determined lalls within the scope nf section 251(b)3), is
not subject to section 251(g). 2008 ISP Remand Order, 24 FOC Red at 6483, para. 16: ree alve Core
Comminicationy, Mos. 08-13635, 09- 1048, 08-1393, 09-1044, 2010 WL 86672 (D.C. Cir, Jan. 12. 2D10Y, citing
WorldCom, e v. FCC, 285 F3d 429, 430(D.C. Cir. 2002). Thus, il the voice-embedded Imernel conunnnications
at issue im Lhis proceeding are similerly sitneed 10 dial-up ISP-bound imific, forbesmunce would be unnecessary (o
achieve the result Feature Groop [P s2eks, See Pedilion for Reconsideraton at %10 (conkending thar all voice-
embedded Internet communications are subject to section 25 1(0(5).

3 See Pelition for Recongideration at 11-17.



Federal Communicationy Commilssion PFCC 10-120

maffic *® Afer sifling through Feature Growp IP’s challenges to the Commission's findings and peadings
by interested parties, we find that Fegture Group IP’s assertions about the Comimission's execution of its
obligahons onder the sacvion 10 forbearance sandard ace incorrect. Despite Feature Group IP's inclusion
in the Petitian for Forbearance of legal arguments that access charges should mot apply w voice-
embedded Intemet cornmunicalions and a request that the Cominission agree with this interpretation,”
pection 10 limits the Commigsion's pbligation o addressing the pebinion for forbearance within the
apeviliexl period of tme.*® It does not require Commission action on what was effeciively, in this case, a
reques for declaramory ruling, We find that the Commission met jis statgtory obligauon in the Featury
Group 1P Forbearance Order, and thus reject Feature Group [P’s assertion thar the Commission erred by
nat graating a declaratory mliag in the same procesding,® We also note diat the Coinmission has
discretion as 1o whethet and when w address requests for declarstory nating.”

11, The Commisgion firyt assumed arguendo that Lhe requirernent @ pay access chargzs for
voice-embeddod Inlemel comuinnicslions etisted hecause the reqoested rehef necessarly presumes the
existence of 1 requirement (hal the Cammmission should forbear from applying.*' Then the Corumission

¥ fec id. w1 10 (Cidog Feomre Group 1P Korhegronce Order, 24 FOC Rod et 1574, parn. 6 (descrbing the
sASUMpLOnNs necessary m conduct e required forbearance aralyzisyy, s also Petdon for Reconsideracon o 11-12,
1B and 17-14.

* Swe Prbiion for Forbearance pl 49-56, Feature Group IP also requesied e, if the Cogpmission did nat egree with
Featnre Group IF's analysis, the Commission forbear from the requirements of certatn statutes and rules, See
Priiticm {or Forhearance a1 3 (requesting forbeacance only “if the Commission holds that Voice Embedded Irternec-
based compnications, services and spplications that do involve n net chenge in formy a changs in conlent ardfer an
wiler of non-adjunct 1o basic enhanced functionality are not exempt front access charges, or the ESP Exemptior: is
not carried forwand inte intercarsier compensation parsnant o § 251(5)(5) or § 200™); id. at 19 (aeating chat “fijf
these provisions can be read to result in opplicalion of scxess charges, the Commassion most forbear from saioreing
them™) {&mphasis added).

# Section 10{c) of the Act states that a petition for forbeprance shall be deemed granied if the Commission does not
derry the petitica for failure to roeet the quirements for forbearance under section 14{a) within one year after the
Commission receives it, unless the Copumission eriends the oeyear periad. See AT US.C. £ 160c). Thee
Commission may extend the inidal one-year peniod by an additioral 90 days if the Commission finds (her an
extension is necgdsary (o thest the requirements of secdon 104a). See 47 UL5.C. § 160(a); see alsc Petition of the
Verizon Telephone Compadies for Forbearance under 47 1.5.C. § 150c) from Title I and Computer Inguiry Rules
with Respect to Their Broadband Services, WC Docket No. 04-240, Order, 20 FCC Red 20027 (WCDE 2003).

¥ We nole that the question of whether access charges apply m veice-enabled Imemel communicaions Is &
sigrificanlly conlesad area of (he law, which iz curently under considemtion ir other, indugiry-wide, proceedings.
See, e.g.. IP-Enoblad Services, WC Dacker No. (4.36, Nouce of Propoasd Rulemaking, 19 FOC Red 4353 (20(H);
2008 ISP Remand O rder.

® See 5 S.C. § 5%4(ex 47 CRR § 12, see abio AT US.C. 84 154}, {j): Yade Broadcasting Co. v. FCC, 4T E. 24
584, 6032 (D.C_Cir. 1973) (An sdministrative. agency should not be compelled 1o issus a clarifying stalerment unless
its failure to do 10 can be shown to be a clear abuse of discretion.”), cert denied, 414 T8 914 (1973); 5ee afso
Tenmesree Valley Municipat Gay Assoc. v, FERC, 140 FAd 1085, 1088 (DC, Cir. 1999) {“An agency hag hroad
discrelion to delermine when and how o bear and decide the maners thar come before i), Mapra Mokawk Power
Carp. v. Federal Power Commissinn, 379 B.2d 132,159 (D.C, Cir. 1967) (“the breadd) ol agency discretion is, it
anything, at its zenith whenr the action assailed nelaes primarily pot i ibe iiros of ssceptaining whether conduct
violaes he statule, ot regulations, bul miher oo the Baghioning of policies, remedies and sanctions™).

" See United Siwores Telecom. Acoe. v, FOC, 150 EAd 554, 579 (D.C, Cir. 2004) (eapLining bt farbearsse
“coney inlo play only (or requirements {hat exjst”).
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properly considered whether the forbearance criteria were met under such circumstances.* The
Commission was well within is discretion 1o da so. Accordingly, we find that Fearare Group IP's
allegarioms that the Commission incorrectly recited the argumenta in the Petition for Forbearance do not
provide a sufficient basis for reconsideration,

12. Second, Feature Group TP argues thar the Commission “unjusdfiebly sidesieps rvling on
the Petition for Forbearance,” “wrongly did not resolve the underlying question that gave rise o the
petition,” and hat it “musl answer the question [of] whether access charges do apply 1o vaice-embeddad
Intenet Communication.™ We find these arguments similar to arguments made by Feature Group [P in
its Pelidon for Forbearance and irrelevant 1o the Commission’s analysis of whether the forbearance
criteria were met.* The Coinmission addressed the request for forbearance fuily in the Feature Group 1P
Forbearance Order. All of the argumenis that Feature Group IP asserts were not addressed are, as
discnssed above, more appropriarely characterized as arpuments in support of 4 request for a declaralory
nuling. As explained in the Fearure Growp IP Farbearance Order and reiterated here, the Commission
has broad discretion whether (o respond 1o 2 reques! for declaratory roling, and jL declined 1o addresy thet
portion of Feature Group IP’s request in the Feature Group IP Forbearance Order.® Accordingly, we
decline to reconsider the Commission’s decision not to address arguments bevond the scope of wher was
required to resolve the Petition for Forbearance.

E. . Reconsiderntion Based on Alleged Misinterpreiation of the Forbearance Reguest

13, Peature Group IP further alleges thal. the Commiggion “misconstrued” and failed 1o
address ils request for partial forbeamnce rather than complete forbearance.™® Specifically, Fearvre Group
IP contends thal the Commiasion did not address a request for forbearance relief that was “squarely
presented in the pleadings,”™ which it described as follows:

[Elven if access charges apply 1o voice-embedded Intemet communicalions

“2 The Peiilion [or Forbearance required that (he Commission decide whether forbearence wears approjriale asswitng
that sectiom 251(g), the exceplion claee in secrion 51.701(b){1), and secrion &2, 5(b) apply w this maffic, and the
Commission condugted this analysie in its Fegure Group IP Forbearance Order. See Featura Group IP
Forbearance Urder, 24 FCC Red al |573-78, paras. 5-13.

) Petition for Recopsideration at 12. See afso id. al 12-17 (restating many of the arguments inilially conlained io the
Petition [or Forbearance concerning the need b resolve the guestion ¢l whetber and how access charges apply o
voice-embedded Infernet communicarions), Fesure Group IP also sugeests thal the Commission’s [Gilure W resolve
the undedlying issue cannot be squared with the conrt’s Andings in AT&T v. FCC, 432 F.Ad B3 (D.C. Cur. 2006).
We disagree. InAT&T v. FOC, the Court of Appeals for the Disirict of Columbia Circuit Fanlted the Commission
for [ailing to conduct the statelory analysie required by section 10 of the Acl. fd Here, by contrast, e Commission
conducied the requinile analysis sed concinded thai the statulory [orbearance criteria were noc meL. Thus, any
suggestion Lhat the Commission’s findings in Ibe Featyre Group 1P Forbearance Order are inconsisient with AT&T
v. FOC 15 misplaced.

# Mhuch of Fealore Gronp IP*s reply is devored 10 arguments concerning the appropoiate rgulalory trealment of
voice-embedded Inrerner commumications, whicl is outeide the scope of the forbearance analysis considered here.
Ses Fealure Geoop I[P Reply at 1-9.

“ See Feature Group IP Forbearance Order, 24 POC Rod ax 1574, para. 5, 0.15.

# See Petition [or Reconsideradan et [ 7-18.

YId oat 7.
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when two LECE are involved in the terminagion of voice -embeddad Internes
enmmunicanons nejthcr LEC hes ithe dgpbe & bl the other LHC for acoexs
charges. Both LECe are exchange acoeas providers, sad under the
Commigsion's mles each must individually bill the yeice-e mbedded
Intemel communicanons service provider.™

1a. First, we disagree that the request for forbearance described :n the Petition for
Reconsiderarion (and quoted ahove) was clearly, ar otherwise, raised in the Petition for Forbearance, The
seclion of the Motion for Reconsiderativn disvussing this issue does not contain a single citalion ar
olfierwise identify wherg in the Petition for Focbearance this ¢laim was raised. The Petition for
Forbearance included a Table of Comtents and clearly identfied a section as “Specific Forbearance
Requesied.” The request Featurs Group IP asserfs the Commission "ignored” waa not identilicd as o
forbearance request m Lhis section. Throughout the eight peges discussing the specific forhearance relief
sought, the petitioner repeatedly argued for forbearance from the application of access charges te voice-
embedded Internet communications.™ That seclion contains no reference o or discession of the legality
of, or forbearamwe froun reyuiring, ceriain pilling practices where two LECS jointly (2rminale an inlerstate
access call using voice-embedded Interne! commernications.™

15. More fundamentally, this koo ix mare appropRistely chuactenzed as & reguest for
declaraiory ruliag or clarification of the nles applicable to bitlmg for joinily provided apceas. According
10 Feature Group IP, the Comnnssion's refueal 1o answer this question violaled its duties under section 10
of the Act™ Ag the Commissien explained in the Fearture Group IP Forbearance Order and in secrion
ML.D, above, the question of whether and how access charges may apply to voice-embedded Internat
communications need not be resolved to address the guestion of whethes the forbearance eequested by
Feature Group TP meets the stamlory forbearance enteria. Likewise, questons about billing practices for
jointly provided socews if arcess charges apply, are, like the majority of the questions presenied by
Frature Group IP, more appropriately characterized as requesis for declarmtery nuling and are nor inmgral
to the folbearance analysis subject to reconsideration here.

16. Fiually, even if the Comnission were 10 gsanme for purposes of the forbearance analysis
thar the Commission’s rules cumrentty allow LECs m bill Featire Group IP and similarly gitvaled carmers
access charpey for voiee-embedded Intemet communications delivered o the biling LECs, Feanwe Group
I has failed again to provide the evidence end analysis neceasary o support ik forbearance requesled ™

N id,

* Petition for Fosbesarance 21 27 (*“This petinion extends only 10 forbearance from the application of swilched acceas
charges.™); id ar 29 {"'By eliminatirg (he statulory snd regulatory bases for imposing circuil-swilched access charpea
on [P-PSTN acd incidenial PSTN-FSTN tafhiz, this Petidan seeki to end the lengihy liligation . . . and attendant
regolamry uncermitty . . . .J; id. ot 30 (“['Wle seck either comfirmation ber the ISP Reciprocal Compenres wal
repime already zpplies 1o Yoice-embedded Internet communications or farbearance 50 that he same rearmem will
ressiL"™) (emphasis in oniginal).

4 See Petlioh far Porbeamnes at 243,

*' See id, at 18.

* A5 in the Feature Grovp 1P Forbearaecr Order, our aasumoption heve (hal a rule <xist for purpases of considering
a requesl [or farbearance from such mle is not a misohdestanding of pelilioner’s argoments. We make s

AFLMpLON soiefy because we can only consider forbesrance from a tequirenent (Wiat existr. See Dnired States
Telecom Assor., 359 P.3d au 579,
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Feature Group IP assers that il sought forbearance fron the statutory provisions and rules thar the
ircnmbent LECs have identified as a Jegal justitication tor billing Feature Group IP a8 the “joint provider
LEC.™™ bul provided no discussion or analyuis of this regues in its Peticion for Forbearauce.™ The
forbearance petition conlained ne discussion of the theory now advanced by Feature Group IP in its
Felilion for Reconsideration.® Thus, there was (and is) simply no evidence in the recard or analysis
adeqquate o support the forbearance request now described by Featvre Grovp IP. and the Comniission is
nol required Lo address Lhese new, unsupparted arguments on reconsideration,™

F. Reconaideration Based on Alleged Errors in the Public Interest Analysis

17. Lastly, Feetare Grovp IP eyserts that the Cominnssion ermed in its public inlerest analysis
by congidenng only Lhe potenlial harms of fubearsace rather than the overall economic benefits
described in Lhe Petition for Forbearance.” Feature Group IP further challenges the Commission’s
findings regarding a lack of evidence in the cecord and argues thar che Commission held it lo an
impossible evidentary slandard concerning e poteatial impact of e farbearance requested.™

1R. Although Feature Group [P's Petition for Forbearance contained some general slalements
concerning the potential benefits that might result from its requested Forbearance,™ all the public interest
arguments made by Feature Graup [P in its Petition for Forbearance are based on the premise that section
231(b)(5) wouid necessarily apply if forbearance were granted, which the Commission rejected.” We
Rind inguificient evidence Wi the record to reverse the Commission’s finding in this regard, and instead
find chat the Commissian was justified in rejecting the pubtic interest arguments presented. Moreover,
the Cammigsion’s grated cancerns regardiag the potential impact of forbearance did not place an

 Petition far Facpearmnes pe 1B, We eamphasire that we make no findings as 1o wherther we agree with Feature
Group [P's descriptian of its rale a3 3 “joine providee LEC.™

* The argument made by Feature Graug P thae thig is jointly provided access was raised in its reply comments on
the Petition for Forbearance in in atempt ta distinguish its forbearance vequest from that considered in the Core
Secrion 251 g V234 g) Farbearance Order. See Featre Group IP Petition for Forbearance Beply at 28-29; Fearure
Group IP Forbegrance Order, 214 FOC Red at 1576, pars. 9 (discussing the holding in Petition of Core
Comminications, Ine. for Forbearance from Sections 251(g) and 254ig) of the Commurivations Act and
Impiementing Rules, WC Docket No, (6- 100, Memarandum Cpinion and Order, 22 POC Red 14118 (2007) {(Core
Section 251(g V254{ g} Forbeararce Order), pet. for review dismiszed, Core Contiuinications, Inc. v. FCC, 545 F.3d
1 ({D.C. Cir. 2008). The discussion found in the reply camments, however, does not contain any request for
forbearance or any analyzis of the forbearance eriteria.

* The only discussion of “billing” contained in the Pelition for Forbesirance is tound in a tew foomomEs concerning
wgnaling and interconnection malters, See Peuition for Fochearsmes at n.11, .20, 122,

* See General Motors Corp., 73 FUC Rod ar 3135, pera. L1 (stating Lhat the Commiesion previously has rejected
argumemns on reconsideration where the petilioner presented no new evidence Lhet would cause il to reconsider prior
deerminalions).

% See Felilion For Reconsideration at 19.

* See id. ar 21.

* See id. at 19-20 and n.32 (citing Lo general discussions in the Petition for Porbearance of *Group Forming
Melworks™); fee alis Yerizon Opposilion 21 8 {challenging Feature Group IP's aseertion Lhal ji preseoted evidence
conceming the economic impact of the forbearance requesied).

8 See Feature Group IP Forbearance Order, 24 PCC Rod al 1577-78, para. 12,
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unreasonabie burden ga Feature Group [P; 1o the conuary, Feature Group IP faced the same burden as
other petitioners seeking iorhearance onder the statite, The Commiasian reasonably concluded that the
numerous deficienciex in he evidentiary record precluded the Commuysion from finding the requesied
fachearance consisiant with Lhe public inlerest "

iv. CONCLUSION

19.  Foral] of the reasons discussed anove. we find ihat Featuee Groug I[P has failed 1o
demonsirate thal reconsideration of the Featurg Group IP Forbearance Order i5 warranted.

V. ORDERING CLATSES

' 0. Accordingly, [T IS ORDERED ihar the Mortion 10 Acorpt Comected Mation for
Reconsideration Or In The Alwmative Motion wo Accept Supplement or Addlricn of Reamre Groop IP
Wegt LLC, Festure Granp IP Seuthwest LLC, UTEX Comaunications Corp., Feamre Gtoup 1P Morth
| 11, and Featere Grovp I Southeast L1 C IS GRANTED w the extent sal forth herein.

. IT IS FURTHER ORDERED, pursuant lo mshority cantmned in sections 1-5 and 10(c)
‘ of the Commuricamnns Ao of 1034 oy amended, 4T U.S.C. 88 151-55, 18X<c), and sxciion 1. 10 of the
Commission’s Rules, 47 CF.R. § 1.106, the Cormmecied Motion far Reconsideratian of Featvre Group I[P
West LLC, Feeture Group [P Sauthwest LLC, UTEX Communicarions Cerp., Feature Group IP Narth
LLC, and Fearwre Group [P Sontheant LLC 15 DENTELY an sex forth herein,

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Danch
Secrriary

% See id.
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