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KELLER AND HECKMAN LLP
Serving Busineu through Law and Science-

1001 G Str=, N.W.
Suite 500 Wesl
Wuhingron, D.C. 20001
,.1.202.434.4100
fa 202.434.4646

April 26, 2010

Ms. Marlene H. Dortch, Secretary
Federal Communications Commission
Oflice oflhe Secretary
445 12th Street, SW
Washington, DC 20554

Re: Notice ofEx Parte COlllllllm;catiollS-

Writer's Direct Access
Jack Richards
(202) 4)4.4210
ri chi rd s@khllw.com

we Docket No. 07-245 ("Pole AUac/,meJlt Proceeding")j
GN Docket No. 09-29 ("Rural Broadballd Strategr Proceeding");
GN Docket No. 09-5/ C'NatiolU1l Broadballd Plan Proceedillg"); tutti

we Docket No. 09-154 ("VofP Pole Attachment Rate Proceetliltg")

Dear Ms. Dortch:

On behalf of Allegheny Power, Baltimore Gas and Electric Co., Dayton Power and Light Co.,
FirstEnergy Corp., Kansas City Power and Light, National Grid, NSTAR and PPL Electric Utilities
(the "Coalition ofConcerned Utilities "), this is to provide notice pursuant to Section 1.1206 of the
Commission's Rules that on April 23, 2010, the undersigned met with Edward P. Lazarus, Cbief of
Staff, to object that the numcrous comments and ex patte presentations by electric utilities and their
associations were completely ignored by the Commission staff in the Pole Attachment section of the
recent National Broadband Plan.

As discussed with Mr. Lazarus, comments from cable companies, Competitive Local Exchange
Carriers ("CLEGs"), Incumbent Local Exchange Carriers ("ILECs") and other representatives ofthase
who attach to utility poles are cited liberally throughollt Chapter 6 of the Plan ("Infrastructure") - but
not even one ofthe many substaflfive comments and ex parte presentations by representatives ofthe
electric utility industry is even mentioned, let alone considered or analyzed, ill the Plan. This is not an
administrative oversight; it is an inaccurate and unfair distortion of the record.

Wllhinglon, D.C. Brussels Sin Francisco Shanghai

www.khlaw.com



Ms. Marlene H. Dorcth
April 26, 2010
Page 2

Regarding the substantive issues presented, we discussed two ex patie letters to Chairman
Genochowski summarizing the Coalition's concems.1 Copies of the letters are attached hereto and
were provided to Mr. Lazarus. In particular, we discussed the following issues described in further
detail in the attached letters:

• Mandatory Attachment Deadlines and Operational Constraints are Dangerous and
Misleading

• Wireless Attaclmlents Must be Handled on a Case-by-Case Basis, Not Mandated
Nationwide

• Unauthorized Attachments and Safety Violations are Rampant and Must be
Addressed by the Commission

• Attachment Rates are Unfair and Discriminate in Favor of one Industry
(Communications) Over Another (Electric Utility)

• Continued Rate Subsidies Will not Promote Rural Broadband Deployment

• VoIP Should be Subject to at Least the Telecom Rate

• Any Unifonn Broadband Attachment Rate Must Exceed the Telecom Rate

• ILECs are not Subject to the Pole Attachment Act

* * *

As discussed with Mr. Lazarus, none of these issues is even raised in the staffs recent National
Broadband Plan. Instead, the staff ignored all of the utility industry's concems and presented a one­
sided "wish list" for broadband attachers as if it were noncontroversial and beyond debate. This was
not a case where one side was emphasized more than another. There is not even a recognition that
there is "another side of the story."

1 Letter to the Honorable Julius Genachowski, Chairman FCC, and Commissioners, February 26,2010, from Jack Richards
and Thomas B. Magee, Keller and Heckman LLP, Counsel for the Coalition o/Concerned Utilities, attaching a letter to Mr.
Genachowski from Mr. Richards and Mr. Magee dated February 26, 20 I O.
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Ms. Marlene H. Dorclh
April 26, 2010
Page 3

In light of the singlc~minded and obviously biased Broadband Plan, I encouraged Mr. Lazarus
to revisit the Commission's aggressive schedule for resolving the Pole Attachment proceeding within
the Second Quarter pursuant to its publicized list of"Proposed 2010 Key Broadband Action Agenda
Items," Without the benefit of further proceedings, we expect the blatantly one·sided staff report to
unfairly influence the public and the Commission. We therefore urge the Commission to withhold
precipitous and unfounded action adverse 10 the electric utility industry and its consumers regarding
Pole Attachments.

Please fecI free to contact the undersigned if you have any questions or require any additional
information.

Sincerely,

~~
Al~I'ACHED: Letters 10 the Honorable Julius Genachowski, Chaimlan FCC, and

Commissioners, dated February 26 and March 25, 2010

cc: (By electronic distribution and U.S. Mail)

Edward P. Lazarus
Blair Levin
Priya Aiyar
Jennifer Schneider
Angela Kronenberg
Christine Kurth
Christi Shewman
William Dever
Ian Dillner
Sharon Gillett
Rebekah Goodheal1
Thomas Koutsky
Albert Lewis
Marcus Maher
Jeremy Miller
Jennifer Prime
Jonathan Recl
Marvin Sacks
Nick Sinai



·KHKELLER AND HECKMAN LLP
servi/lg BJI.'ilIIt!SS through Lm\ andScicl/al

1001 G Street. N.W.
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Wlshlngtoo, D,C. 20001

!~. 202.434.4100

fail 202.434.4646

March 25, 2010

The Honorable Julius Genachowski
The Honorable Michael J. Copps
The Honorable Robert M. McDowell
The Honorable Meredith Attwcll Baker
The Honorable Mignon Clyburn
Federal Communications Commission
445 Twelfth Street, SW.
Washington, DC 20554

Writers Dlre<:l Access
Jack Richards
RichardS@khlaw.com
202-434-4210

Thomas D. Magee
(202) 434-4128
magee@)kblaw.com

RE: Notice ofWritten Ex Parte Communication
GN Docket No. 09-5/ C'Natiollul Broadband Plan Proceeding");
we Docket No. 07-245 ("Pole Atlne/mUm! Proceeding")j
GN Docket No. 09-29 ("Rural Broadband Strategy Proceeding"),' and
we Docket No. 09-154 ("VoIP Pole At/achment Rate Proceeding")

Dear Chairman and Commissioners:

As representatives of eight electric utilities (Allegheny Power, Baltimore Gas and
Electric, Dayton Power & Light, FirstEnergy, Kansas Citl Power & Light, National Grid,
NSTAR and PPL: the "Coalition ofConcerned Utilities"), we tum to you in frustration since
our numerous comments and ex parte presentations - along with those by other electric utilities
and their associations - were completely ignored by the Commission staff in the Polc
Attachment section ofthe recent National Broadband Plan.2

While supporting the deployment of broadband nationwide, the electric utility industry
repeatedly has implored the Commission not to do so at the expense of the safe. reliable and
efficient operation ofelectric utility distribution systems - particularly in these times ofrising
energy costs and perfonnancc concerns regarding the electric distribution grid. Rather than
addressing the electric industry's serious concerns regarding Pole Attachments, the staff ignored
them.

Although comments from cable companies, Competitive Local Exchange Carriers
("CLECs"), Incumbent Local Exchange Carriers ("fLEes") and other representatives of those
who attach to utility poles (e.g., the National Cable & Telecommunications Association, NextG

1 The members of our COl/lilion collectively provide electric services to more than 14,200,000 customers in 11
States. They own, in whole or in part, more than 8, I00,000 electric distribution poles.

1 Last month, on behalf of our Coalition, we summarized our concerns in an ex parte letter to the Chairman. A copy
is attached for reference (Exhibit A). II includes a list of filings by the Coalition.

Washln ton, D.C.
ThIs doaIment was delivered elect.otIlcally.

Brussels San FrancIsco
www.khlaw.com

ShanghaI



The Honorable Julius Genachowski, et al.
March 25, 2010
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Networks, the American Cable Association, Time Warner Telecom, Bright House Networks,
FiberNet, Kentucky Data Link, Crown Castle, DAS Forum, T-Mobile, Broadband &Wireless
Pole Attachment Coalition, PCIA-The Wireless Infrastructure Association, Independent
Telephone and Telecommunications Alliance, Level 3, Windstream, Qwest, Verizon, Sunesys
and Fiber to the Home Council) are cited liberally throughout Chapter 6 of the Plan
("Infrastructure"), not even one ofthe numerous substantive comments and ex parte
presentations by representatives ofthe electric utility industry is even mentioned. This is not an
administrative oversight; it is a distortion of the record that would not withstand legal challenge
if the Plan were a Commission order instead of a policy statement.

Although one would never learn it from the Broadband Plan, electric utilities already
have done far more than their fair share to facilitate the deployment of broadband services. For
decades, communications companies have attached to tens of millions of utility poles -- at
artificial and extremely modest rates mandated by the Commission -- without incurring the
substantial cost and inconvenience of constructing their own distribution systems. Cable
companies and CLECs simply "hop on board" the utilities' systems at costs far below what they
would have incurred had they been required to build-out their own systems.

In return for making their internal distribution systems available for years to attachers
throughout the country, utilities have been "rewarded" with unfair and discriminatory pole
attachment rates, countless unauthorized attachments, myriad safety violations and innumerable
administrative burdens incident to allowing other parties to use their poles. None of these
serious concerns is even mentioned in passing in the Broadband Plan.

Among other things, the staff now recommends (without any consideration whatsoever of
contrary arguments by the electric utility industry) that the Commission:

(1) lower the rates for CLEC and ILEC pole attachments to the FCC cable rate;
(2) establish make-ready timelines for both wireline attachments and wireless
attachments;
(3) allow attachers to hire make-ready contractors;
(4) establish a schedule of common make-ready charges, such as for engineering
assessments and pole change-outs;
(5) eliminate all up-front payments for make-ready;
(6) mandate the use of boxing and extension arms;
(7) require utilities to compile a database of available poles and attachment
space; and
(8) expedite the dispute resolution process to make it easier and faster for
attachers to be granted relief.

This document was delivered electronically.


