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OpposiIion of AUgU!ll 16, .?O J0 te> Application for Revi(',w

The undersigned emiries who ~l"e prmie.s l~, lhi:s proceeJing C'Opponenrs"), file: Ihi 0

opposiTion ("Oppo!;ilion") lo the ab()vt ~':1Pl ion~d ..\ pplic:ation for Review (Appllcalion). The

Applic~uivn JS pw('ednr"lI)' Jetedive and should 00 ~ulumarjly dismissed for l~[t~Om' ,hown

below. Ahl:nl~li\lel)', I( U1\ht be denied for reasOnS shown below. I·Iel'ein, "psr me~m. PJ~ing

Syslem~ Inc:, Ttl" ~bove docket, are li!;ted since lhe ApplicaTJClJlS chillkn~t:;; rule!> ~nbjecl or

lho.\it' J L'oCl~ ts.

Lad of Standing

PSI lacks Blanding, and This CJnn01 I~lrr bt: crealed. SunCmn v. FCC, 87 F. 3d 1386. J 18

U.S. App. D,C. 377 (SM.P1com). The fCC5 d~(j·sions to datt: on t.he subjeci. PSI c.hallenge TO

Anctiou 6l found lhaL PSI lrH.:li::J ~t;)ndil1g, ;;Ll1d the FCC found lhe same with reganJ ID PS)',"l

kdC'rrjC'Jl nad comtnuali('ln of tILe MClb~.\ ch<"illenge lO AnCljon 57. PSI's ,)rgnm~nl.~ in lhc

Auuil"ln 6] C"h"lJlr.llg~ were made lly lldQplion of it~ Auction 57 challenge. PSJ J:ldM :it~tnJihg in

AllL.:li()n j7 SilH:~ it quaUfied TO bid and bid ouly on Ont" Jil-t'TIS('. and was llN snbjeo:t to it.; ~tHe~~J

~nti ~'omr('tirive a.clivity. and ror essentially the same ll:' ..lS0n JJl ..\l,iQi(}j] 61. 1 The PSI challenge

I See Appendix J hereto. When PSI W8S round bIf dl~ Gee [l' f.li I to h.,ve swm.ling in its inir.iul
challenge atlempTS, in :mctiom; 57 and 61, il shined Jrflumc:rHs lhaL dLe Kuclion applications of il:s
non-defined (jn allY r~:lJ corporate" Jaw lelm~. ur FCC r.e:t1us) "~ommonly conlrolled" entities

~·~o, Gr COP~.frS 1~·d_.~fL
List Pl8CDl:



in both c~~e~ i~ ~c[U~lIy ~g<tih.'l ,he bidding and resultanlllcenses won in bidding by Opponenls.

PSI callnOI bo:: deemed w be pdjli<Jlling to deny or challenge il.l Own long forms in those

Rncl.iollS: I.hal would render it, IOllg timlls fJivolous and .Ianctiom;ble (bnt that is ill fact whaL I.he

PSI challenges would, If gmmcd, resull. in). PSI is Ihu, also challenging Opponems license~ wOn

in tho,e auclion~, bnl il did 1101 compele for allY of Tb(l~c licenses and lhus lack "anding.

Once ~landing to file any initial challtnge I, mlssillg lalh" inillJl filing ;m~ il~ dcodline,

11 cannm be cl'eaIed by nn agency choosing JOl' ;tl Own PUrp"';~,1 Ie' rul~ l'n Ihe SUbSI~Il~e

including since I.hal w(luld prejudicc I.he pal'lic! !ubjl:;cI \0 lhc ch~lkngc .", ch~llen1!e,. doe, "01

hc;ve SIanding)o make continue" challenge bdore Ik FCC 0r allolher federal agellCY licell.jing

aclion or plUcednre, in <; case where it did nt>l h""~ "I~nd;n~ in it. illiliJI filing or ()blain is

subsequelllly, ~nd wh~r~ the agency d~cided lor il.l own P'lrpOS~1 [LI rnle on the mCl'it; 'If Ihe

chall~nge, allhough iI could h~ve di,misiled the dullellgc for bcl< Llf <["ndin~ wil h()UI addressing

lhe merit6. The agency cannOI. r,rCalC Iiallding by ch('c'sillg [C' ~d"rc." lhe merits of a C1::qnesl

fOlm ~ requeller that lacks slanding, al leasl whcre Ih~1 prejndices ~ one ,1" m,'fC parl'e, ,ubjecl

IV Ihe ,iJallenge, including .'Inee that vio1al~.' thai partIes 1'1gl1l6 uJl(ler FCC ,·ule., Ih~

A<1milli,1I'aIjve Pn,redure.' Ac[, Jnd other authority 10 due proc"ss, and jwn di,erillllnaIOry hi,

Jlld ,'qual ,>ppiicalion 'If Ihe law (where, in most cases, any ;;nch requesl is dismis~cd fol' lar,k oj

'IClmlir.g) Thus, 011 any app~,al by Ihc challenger (If Ihe agenciel denial of the challenge, lh~

<tgen,y can dismiss for lack of slandlng. If Ihe appeal is evemually lakell I(l COWI'l, in the ca;;e Cof

an age\l~Y tin~1 OI'der, ,h~ challenger will nOI have wmding if il. hall "(I slamllng ~I Ihe agency

~~;IC1::t1 PSI ill[o no' C()Uqleling inlhe anctions-not ~ubmiIlingnpfront paymenls 10 b" able I(l

bid, ;Ind nLlI bidding, JgJill~1 said emllies. Thai new argnmem was not only impermjs~ibly lale,
,In<l lr~n:!pM~II[ly ~p~dou" bUI dev()id of common sen<e or support by legal precedent (I:halis
"~I '1;111 YLlJI POilU ;11\<1 ~u I,pol'l.ive). 11 is specions and devoid of common ,enSe including sinc" il
would COst PSt ",lining_flO risk arid no prejudi<:e---l.o submit llpfront paymenl.s and w bid
againsllhe cmities whi~h il believe, may in facI (nol jU'1 in themy) engage in anI:; comp"l.ilivc
acl.ivil.y, amI if no such ac[i viIy aro~e, then PSI conld of conrSe proceed unaffecl:"d. H()wcwr,
for it, own re~s()ns. PSI fniled ro underlake ;;aid anion, il had insufficienl fnnds or no int~J,('~1 [..I
b()lh. Thus, PSI' 6 lack of siandillg is dear, Oil Ihi, bJsi, alone.
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even If the agency elecled 10 addre~s I.he merits, See Suncom, above. Lack of standing is also

discussed in olher .Iection" below,

The PSI Challenge is Again~l Subject Rules and Decision~,

And Fails 10 Challenge Those in Permilled Fa,hion

The subjecl PSI challenge Is a dlallenge 10 lhc FCC rules lhal allow bidding agreemem8

bCI\V"cn two Or mOre bidders lhal. is properly disdos"d, and rh" Aucl.ion 87 "Pror,,,dures" publk

nOlice confirming mles and procedures for Allction 61. See Appendix I hereto. However, nO

challenge 10 lhe Procedures public nolice would be effeclive in this case, even if lhe PSI

challenge is ConsIl'ued as made againsl said public 1101ice, since PSI does 1101. allege said rules are

improperly madc or applied, ilmerely argues I.hm IIw rul"s cannOl be deemed 10 allow whal PSI

fanr,ie~ should nOlo be allowed, Thai i~ a challenge 1.0 rule~, bUI is untimely. Rule,; are indu;ive

of whUllhe language allow", A, .,lated elsewh<:re herein, said rules allow any Iwo companie.llo

bid under a disclosed bidding agreemelll, and IhaI always includes de facIO commOn coordination

01' conlJ'ol of said bidding. Thi8 principle lila! a pany seeking [(l change a rule mUM ulillze lhe

ordinary rulemaking process is diocussed In WITN"TV v. FCC 849 F.2d 752rl 270 U,S. App,

D,C.392,

Aho, the PSI Application and enlire challenge to Auclion 61 is defeclive in lhal it

challenge, only an inlerim decision of lhe FCC, a preliminary nolice in Auction 61 10 which PSI

,ubmiUed comments. PSIl'ailed [(l chr;lIenge the acmal FCC deci,ion. involved: (I) Ihe FCC

decisioll adopIillg Ihe J'ules lhaI allow lWO 01' more enI;Iies 10 bid in aUGtions under pl"Operly

disclosed bidding agJ'eemellls (lhaI Includes allowance foJ' elllilies under COmmOn de jure 01" de

facIO r,omrolln said bidding),l and (2) Ihe Auction 61 final proccdu= pnblic nOllcc (howcver,

2 All such bidding ~greememsme, by FCC description, joint vemure '1greemem" lhat involve,
for the cO(}fdinated bidding, common conl",1 of lhat acli viI)', and that aClivity is all lhal Ihe
snbject rule and the PSI challenge deals with. There i" funclionally 'md effeclively no difference
in IbaI bidding, whether lhe IWO or more enliiie~ involved are-olherwise (other lh"l in said
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Ihe former I. lhe operanve declsioll, If Ihe PSI chailellge's actual "'quest and meaning i~

,'unolid~reJ. Neilher PS[ nol anyOlIC can dmHelige whal is aHowed under I'ules, excepl by

,e~kin.!> r"""n;ide""li"n of Or change to Ihose ndeo. Under FCC and olh"r law, actions a)'e

~lh;>wed under rules unle.~, prohibiled. In Ihi;; ea.le, PSI merely asserlS Ihal l.he FCC should deem

~clions allowed undel' 11lles to "01 toe ~ll"wed-rules th~t, in fact, were e~tablished for Ihe very

comperilive N1VirollHlNll. PSI ch~lkJlge.

The PSI Ch~lleJlC" bil. Due TO Beillg Rmetj(jon

The Applical.ioll, despile iT; ,uggesliollS (,Therwi>~. j'~re"l~ lhe P~[ a'.,eLtion" and

~rgument' in it, pelilion for recon>;der~l;on d;~po.ed of in Ihr. ,'apliQllcd order. Thu.;. il fails to

provide a ba~i> for ~n Application for l1eview PSI tuuld h~'''e bUI ch06c Ilor CQ submi' lhe mailer

W Ihe DC Circuil Court for review, ~nd il is nr,t beyr",d the lime fur Lt \0 do so. Tllc Applical.ioll

HlUSI. be rejecred On thIs basis, also

The re.jer,led suppl~,mcill ~lId Llrw Jrgumeilis.

The Applkal.ion is ~puriQus in arguing thai the FCC had no ba,li~ to rejecl I~; lale-filed

~uppl~menb. Fi"l, PS I had no ~landing to 81.arl Wilh, and as dcsnibed above Ihe FCC can ,II ~Tl)"

lime ,~~se de~Ji~<; with lhe "subsLance" of the PSI challenge and dismis8 Ihe dmilelige wilh no

further ,'ommenl. Thu" il had no obligaLion lo deal wilh any supplemen~, cv"nlf 11 was IWI lale

However. j, wa·' lale and (here was nOlhing in the ~upplement besid"s more spedous ami

,purious a.jseniQ", and argumems for PSI's ,'anclionable purpo~e~ (~ee bdow), and cenailily

n~lhjng III (ll<' pnblic inlerest..

bidJiLlg.I_U Ildn common cOlllrol, and whelher said common comrol i, by .,aid joint ven~ure
'lg.r~~"""lr ollly, ~r ~Iso has an additional layer of C<;>HlIl10n conlml: de jure control On an ongoing
b'h:I,. Th~1 is, all emities wHh said bidding agreemenl a'" under de facio comHion conl.rol by
CJnrra,'r for Ih'lt bj<l<lillg fllllcllon.
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The Application is al&o spuriOU! ill arguiug l!l~l lhe FCC ,n the Order captioned above

did ,mt :>ddre<~ ""rlain PSI as&erl.ionl, ",helh,'r d,'cL1l~<I lel be l,ew n"gumem~ [If not. There is

nDlhing 10 !he PSl ch"lIen~e if ils origin;)1 plc':lding. M~ reviewed. bur a few "pecioUi'

d,~r~Cleri~"l)on~ of fully I'errnilted bidding under Bidding A!!r~,'mClllS (see Appendi~) under

wel!-eslubli~ilcd PeC rilles, as bidding iliaI PSI "S~",I, ~hould not have been pcrmilIed. PSI does

n,)l e,"en define ,n meaningfollegal lerrns (s~~ APPclldix below) wh" it means by "common"

~lld "Ccln[]IJI"' and why Ih~1 i.< not fully permitled under Ihe rules, or any differem from Bidding

AgreemellLS and nclions lhereunder thr;1 it doe.1 not challenge_ From Th~l nOIl~en~ic~1

commenwnwm, challcnging all public nOIice IhaI could not even be (;h~llenged. PSI ~Tlr.mp[cd [0

build a proceeding, adding onlhe way various embelliShm""" of a'.<"'led fl."" and law, In i[5

inili~l decisions "nd III the Orce,r captioned above, lilr I'ce disposed tUlly ~f all of lhe

fundamenIal PSI cbims, I" Ihe de~r..e th..n C~n nen be comprchend<:d. The Al'l'li~",i"n i.; in

CrrOr to asserl (oTherwise.

A ch~l]E;lIger" ~rgument mU.;1 be '-ejecled, before Ihe FCC or anolher Fed ngency, IhaI

argue.1 Ihi>' It gmual ag"m'Y llolicy-- in IllLS case, again.11 anti"compelilive licensing ac[j<J!j~ ill

r.uclion,"" ,honld be Je.emed Te di.allow the licensing ~clion ~nd pmcednre being challen~E;d,

when [he agency';; ,pecific rulel C'l'lblished 1.0 provide for compelitive ancrion;; allow Ihal ,"ct;on

and pmcedlll-e. ThaI challenge i, nO different [rum sceking ~ ch~nge in Ihose rule" "nd th"'

canllOI. be done in allY maTTner Ihan a reque't fl>r rule making nndcr APA ~nd agency rule.I, ~nd

not by challenging aCllon aud procedure lbol were in full ac,ord wilh those rules.

PaSI Ple:>ding.<

OpponenlS refer IO nnd ;ncorpu'"!c "I DI' Iheir pasl pkadiLlg, 0pposillg lhe PS 1challenge,

te> AlIel.ioli 61 ~lId PSI's vi!'lnally ,",,,e do!leng.. w AlIc'li'ln 37.
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Since Ih" PSI ~halkllg~ ro JU~liOIl61. ba~ed on irs challenge IO AuClion 57, dearly lacks

re<Jui,.,d tlu~"hold sl"nJing :lIId i, olherwi6c proc<'durally defeclive, nnd since it lack, any

subslantive meril, ir i, merely punmed to put a cloud over OppOm\llIS licCl1ses and indeed, all

FCC aucrlons since all allow bidding agreement, which are a form of de facro "commol1 eomror'

I.hal PSI allcgcs is 1101. permlssible. This is abuse of pmc~", "nd ,hould be .Ianclioned for reaSOnS

in Ihe authority ciled by Ihe FCC in 18 FCC Red 16605, <. ;:(103 FCC LEXJS ~60~, "I II 34 (a

~ubsralllinl presemalion of authOlily on this issue).

Amendmenl

TIlis IJling will be nmended for reason, giv~n ill Ihe dm""Jm~nl

"



R~sre"[flJly 'ubmilled, AUgUSI 16, 2010,

/,..1 O\-''''UIJ f!m;('I1$

{S"b",ilI,'d Ele,·/roIIJcaUy. Siglla/ure an File}

W'arren C. Ha,~ns

President of eaeh Opponenl,!isled below
2649 Benvenue Ave., Sujles 2·6, Berkeley, CA 94704
Ph: 510-841-2220
Fx: 510-841-2226

OppOntlll~:

Env!ronmcme1 LLC
Inlelligenl Transportal.iOJl & MOllimrm; W Jrel~s, LLC
VerdeSy.\lemS LLC
Warren Havens, indjv !du~lly

Te1esaulUs Holdinp GB LLC



Appendix 1

ThiR AI'IKndi~ i$ part qf thi$ 0pp0i'ition'~ leXI, The slJbjecl PSI challenge challenge;

FCC anclion ",k~ iLlduditig mO~I direclly lhe following rule~, and II"" _,Iso pan, p[ SeC(ion J09

of Ihe C"mmunialions A';I (hal orders Ihe FCC 10 estahli.lh the following laud OHler) rules for

cmnpetitive ~peclrnm anchon.;.

(II 47 CFR Seelion 1.2 I05(a)(2) (r~~alding "Bidding Agreemw<-" 'J:

(~iii) An exhibil, cerlitled ;1,1 lrulhful "Oller penally of p~,rjury,

identifying all parlies wilh whom the applican( ha.' entered IlllO
partm'rnhips, jolm velltures, c(,nsort;a m olher agreements,
a]'[ungemenl~ or utlder;;l~llding' of ~ny kind ,dating 10 the licenses
being auclioned, Including ~IlY ,uch Jgl'eemenls relating 10 l.he
post-auclion markel, ~lr"Clur,'

(i~) C,,'1;j'ic"'Wfi under penally of perjury th.( II hns 1101 entered and
will npl ell t....' into any explicit Or implicil agreomenIS, nrrangements
Dr Under~(allding~of any lind with any parties other Iilall those
id"ll(ifl~,1 pur~uallt (0 pamgraph (u)(2)(viii) reg~ldiJlb Ihr. amOlJnI oj'
~h,'ir bid" bidding ~Ira!egies or the particular lie~Mc, OJ) wlli,h they
will Or wHlllOI bid.

PSI chall<,nge; (h~ Jbo\le since aucIioli application.] and bidding thJI is p<"mined ill propel'ly

di sclosed agreements, arrangemems an,] undel'smndillgl (w;;ether here. "Bidding Agreclnents")

undel' "(viii)"' above, and ~ellJfi~,\ 'md", "0,)"' above, are pel'llIiI!ed by lh~," rule.1 and includcs

what PSI ch~llclIgC1l. Whiie PS1.dpe< na( even define whal: ii, complains of - commonly

conlrolled app]jculilS and biddors-the >ole me~ning of the above permined Bidding Agreem~l1l,1

i~ iliat the enl,ilie; invDiwd haw become, under legoll)' binding conlmcllaw, under JDifJ( or

,('mmpn de j'a,lu conlrol for til" purp08e, or ,aid Bidding Agreement~-any m~llncr of biJdill;;

~trmeg~', bidding, and cerllin pO~I-biddillgmailer>. Thus, Ibe PSI challenge i; 10 ~I[ Lh~ ,lbcwe

mk,_ 11ld all auction~ 10 which the perlain.

i21 47 CFR SecIion 1.21 I0 Designal.eJ emill,,~

.1 Sec foomole I in the lext above.
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The enlire rule, includillg Ihe pan dwd bdow, and pam of olher rule1l dealing with deslgnaled
enIiIies,

(2) COlllrolling illleresls, 0) For purposes of Ihis sec lion, conlrolling inlerest Includes
individual.l Or entities with eilher de jure or de f~clo conl]'(}1 of the applicant. De jure
conlm] is evidenced by Iwldings of grenwl' Ihall 50 percent ofIhe voIing slOck of a
Gorpora(jOIl, OJ' in the case of a pannel'ship, general pannership inlel'ests. De fnGlo control is
delermined 011 a case-by-case basis. All elllll.y mUSI. disclosc ilS cqUily illlcresi. and
demonslrale al.leasl. I.hc followitlg indkla of cOlllrol1O cSlablish I.hm 11 relains de faCIO
crJJIlrol of the applicatll:

(A) Th" "nl.ily consl.il.ul.eS Or appoinl.~ mOre lhan 50 percenl. of lh" board of directo]"l; or
managemenl commitlee;

(B) The entily ha;; anlhorily W appoinl, promOle, demOIe, and fire ;;enim execnlive, lhal
eomrollhe day-Io-day aellvlIles ofIhe licensee; and

(C) Tlw emily plays an lnl"gral role in managcmem decisions,

PSI challenge, Ihe above ~ince FCC rule,1 on De;:ignated enlilie, define "control" in

eXIen,ive e,,~mple;; and bmad Ierm" Indeed, all legal anthoriI)' doe" a, well. PSI 'pecion'l)'

preIends that "commonly comrolled" has legally clear meaning and i.s nOI fully conIempl<lled in

bOlh lhe D~,slgnar~,d emilks rule secl.iolls, and the Blddillg Agrccmellls (se,' above) rule scollollS,

However, lh" issue is "conl.rol" nOl "common comrol" - only "comrol" Is Ihe cffcollvc pow~,r to

act or aulhOlize action, Few, if any, Jeg~1 entity lhat eng~ge,1 io any ,ubslanl.ial business,

including oblaining and u'ing rL:C licenses, ha' one and only one "control" for all purposes,

Instead, most ~1l such emitje~ hnve varions levels of conlrol internally, lake financing and enter

malel'ial J'elalions wilh amliale, (which illvolve some manner of giving up control), and engagE

in legally biding conlraCIS whkh spcdlkally involving giving up cerlaill conIrollo oblain sottle

service Or asset or thing; thai may inclnde Bidding Agreemeot~ permitled under FCC rules

above.

9



Dedarallon

I, Warren C. Haven~, hereby declare, under penally of perjury, liml. til<' foregoillg Petj,ion

to Deny, including ali Exhibit" wa, prepared purnuant 10 my direcl.ion a~d cO~l:rol and lhal. ail

lhe faclual SUllemem, and l'epre,entalion,\ of which r h<lve direct kn(}wledge ~onlained herein are

true and COITec!.

lsi [Submined Eleclronically. SignalUJ'e on File.]

Wan'en C. Havens

AUgUSI 16, 2010
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served by placing lllIo the USPS mail sy,ceLn Ii,illl first-ela~s postage affixed, unless oIherwise

noted, a copy of lh" foregoing PeI!I!oll for Reconside"ation to the following,4

Hall, Estill, Hal'dwick, Gable, Golden & NelSOll, p.e
Audrey P Ra~mussen

1120 20lh SlreeI, N.W" Suite 7()Q North
WaslliliglOll, DC 20036

Is/ [Flied Elc£;lr('llJ~"I!y Slgllnlure ~n fdel

4 The mailed copy being placed ;nl£l ~ USPS drop-t-(l~ IOd~y Ill,'y n\>ll;:e rL"nce"ed by the USPS
unlil the nexl busine.gs day.

"


