Before the FILED/ ACCE PTED

Federal Commuanications Commissian

Washingion, D,C. 20554 AUG 1.7 2010
In the Matler of ) Federai Communications Commissian
) DN nl me Secrelary
Faging Systems, Inc. "¢ Peiiion Fog } DA 13-1242
Reconsideration of # Public Notice 3y FCC 83-2373
Announcing Procedures lor Auction 61 ) PCC01-270
1 OWT IO-18

To; the Coinimiszion

Opposition of Avgust 16, 20040 to Application for Review

The undersigned entities who me parttes o this proceeding (“Opponents™), file this
oppesition (“Opposition™) o the above capioned Application for Review (Application). The
Application 15 procednrally Jetective and should be swiumarily dismissed for reasons shown
below. Alcmatively, it must be t.:l;.;...ruied for reasons shown bejow. Merein, "PSI” (eans Paging
Systemy Inc. The above dockels are listed since the Applications challenges rules snbject of

those Juchews,

Lack of Standing

PSI lacks standing, and this capnot laler be created. SunCom v. FCC, BT T, 3d [ 386, 318
U.S. App. D.C. 377 (Suncomy). The FCC'5 decisions o date on the subject P5I clhallenge
Anction 61 found thal PST lacked standing, and the FCC found the same with regard 10 PS1's
sdoprion and contnuation of (e Mohes challenge (0 Anction 57. PSDIs argnments in the
Auction 61 challenge were made by adopuon of its Auction 537 challenze. PS1 lacked standing in
Anciion 57 sivee it qualified o bid and bid ouly on ope license and was 1ot snbject 1 its alleged

anti competirive activity, and lor essentially the same reason I Auctdon 61." The PSI challenge

' See Appendix I hereto. When PSI was found by the FCC w Eail to have standing in its inirial

challenge atlemprs, in anclions 37 and 61, 1 shilted arguments thal e auction applications ol 14
non-tefined {in any real corperate law temme, or FCC reans) “cammaonly conbrolled” entities
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tn both cases is acrually against the bidding and resultant licenses wol in bidding by Opponents.
PSI cannor be deemed o be petitioning to deny or challenge its own long forms in those
auctions: that would render its long torme frivolous and sanctionable (but that is in Fact whal the
PSI challenges would, If granted, result iny. PSI is thos also challenging Opponents licenses won

in those auctions, bol it did not compele for any of hose licenses and thus lack standing.

Once standing 1o file any initial challenge is magsing in the ininal filing and its deadline,
ir canner be created by an agency cloosing for its own purpuses 1o rule on the substance
including since thal would prejudice the partics subject 1w the challenge. A challenger does not
have standing_to make coniinue a challenge before the FOC or another Federal agency licensing
aclion or procedure, in & case where it did nol have sianding in 6 initial filing or obuain is
subsequently, and where the agency decided lor 1§ own purposes o cule gn the merits af the
challenge, althougl: it could have dismissed the challenge for lack of standing withaut addresaing
the mente. The agency cannol croare standing by choosing to address the merits of 4 equest
form a requester that lacks slanding, au least wlere that prejudices a one ar more pares subject
e the challenge, including since that viclates that parties rights under FCC rules, the
Adminisrative Procedures Acr, and other authority (0 due process, and nen discrilminatory fair
and egual applicatian of the law (where, in most cases, any such request is dismissed for lack of
stambing). Thus, on any appeal by the challenger of the agencies denial of the challenge, the
agency can dismiss {or lack of standing. If the appeal is evewally taken o courl, In the case of

an agency final owder, the challenger will not have standing if it had ne swanding ar the agency.

gcared PSLinto nac cowpeding in the anctions—nof submitting upfront paymenls (0 be able 10
bid, and ao bideding, againal said entities. Theal new argument was not only impermissibly late,
and wransparently speciaus, but devoid of common sense or support by legal precedent {thar is
acuially on poi and supporive). Itis specious and devoid of common sense including since it
would cost P5f nathing—no visk and no prefudice—o submit apfront payments and o bid
against the cutities whiclh iy believes may in fact (nol just in theory) engage in anli compelitve
activily, and if no such activity arose, then PSI could of course proceed unalfecied. Howevor,
for its own reasons, P5I falled o undertake said action: it had insuflicient funds or no interest o
bath. Thoa, PST'6 lack of standing is clear, on this hasis alone.
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even I the agency elected 1o address the ments, See Suncem, above. Lack of standing is also
discussed in oiher sections below,

The P51 Challenge is Against Subject Rules and Decisions,
And Fails o Challenge Those in Permirled Fazhion

The subject PSI challenge is a challenge 1o the FCC rules thar allow bidding agreements
berwesl [wo or more bidders that is properly disclosed, and the Auction 87 “Procedores™ public
nolice conflirming rules and procedures for Auction 61, See Appendix 1 herele. However, no
challenge 1o the Procedwes public notice woutd be effective in this case, even if the PSI
challenge is consurued as made against said public notice, since PSI daoes not allege said rules are
Improperly inade or applied, it inerely argues that the roles catmod be decined o allow what BST
[ancies should nol be allowed. That is a challenge 10 rules, but is onlimely. Rulez are incluzive
of what the language allows. As stated elsewhere herein, said rules allow any two companies 1o
bid under & disclosed bidding agreemenl, and that always includes de facto comimoen coordinaticn
ar coutrgl of said bidding. This principle that a party seeking (o chanpge a mile inusl vdlize e
ordinary rulemaking process is discussed in WITN-TY . FCC B42 F.2 75211 270 U.S. App.

D.C. 392,

Also, the PSI Application and entire challenge 1o Anction 61 is delective in that il
chalienges only an interim decision of (he FCC, a preliminary notice in Auciion 61 o which BSI
submitied comments. P31 failed 1o challenge the actual FOC decisions involved: (I} the FCC
decision adopring the rules that allow two or mere entties 1o bid in auctions under properly
disclosed bidding agreemels (that includes allowance For entides under comnmon de jure or de

facko cowrol in said 1:-in::Ia:Iing},2 and (2} the Auction 61 [inal procedures pablic notles (however,

* All such bidding agreements ate, by FCC description, joinl venture agreements thal involve,
lor the coordinated bidding, commnon contiol of that activity, and that activity is all that the
subject rule and the PSY challenge deals with. There is functionally and effectively ne difference
in thatr bidding, whether the two or more entities involved are—olherwise {other thal in said
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the tormee 15 \ie operanve decision, if the PSI challenpe’s actoal 1equest and meaning is
considercd.  Weither PS[ nol anyone can challenge what is allowed under rules, excepl by
secking reconsideration ¢of or change to those roles. Under FCC and other law, actions are
allowed under rules unless prohibited. In this case, PST merely asserls thal the FCC should deem
actions allowed under rules (0 net be allowed—rules that, in fact, were established for the very

cotnperitive environmenl PSI challenges.

The PSI Challenpe Fajls Due 1o Being Repeulion

The Application, despilc ity suppestions otherwise, repents the P30 asseitions and
arguments i its pelition for reconsideralion disposed of in the caprioned order. Thus. it fails lo
provide a bagis for an Application for Review. PS] conld hive but chose nor to subiiic the marler
o the DC Circoir Courl for review, and it 15 not beyond the time far it 1 do so. The Application

mugl be rejected on this basls, also.
Oirler Dclects
The rajecied supploancit and nes arguinenls.

The Application is sporious i arguing that the FCC had no basis to reject is lae-filed
supplemments. Farst, PST had no standing to start with, and as described above the FCC can at any
time cease dealing with the “subslance™ of the PSI challenge and disimiss the challenge with no
further comment. Thus, it had no obligation o deal with any supplement, even if it was not laie.
However. it was late and there was nothing in the supplement besides more specious and
spmrious assertious and arguments for P8Iy sanclionable puposes (see below), and certeinly

nothing i the pablic inerest.

hiddingi—under comumon conrrol, and whether said comnmon control is by saicd joint venlure
agrecmnenr anly, or also bas an additional layer of common contol: de jure control on an ongoing
basis. Thae iz, all ciitics with sald bidding agreement me onder de tacto common conlrol by
canfracrt for that bidding funclion,
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The Application ie also spunious in arguing thet the FCC in the Order captioned above
did nol addresy certain P8I assertions, whether deemed (0 be uew ocrguments or not. There is
nothing o the P51 challenge if its original pleadinerd are reviewed, bur a few specious
characierizenons of fully permitied bidding under Bidding Agreemicnrs (see Appendis) under
well-establishied PCC miles, as bidding thar PSI asserts should not have been permiited. PSI does
not even define in meaningfol legal terms {see Appendix below) whuo it meany by “common”
and “conoal™ and why that is not fully permitted under the rules, or any diflerent from Bidding
Agreeinents and ections thereunder thst it does not challenpe.  From thar nensensical
commencemen, challenpging an public notice thar could net even be challenged, PSI anempred @
build a proceeding, adding ou the way varioos embellishments oi asseried faces and law. In its
initial decisions and in the Order captioned above, the TCC disposed fully of all of the
Fundaimental PS1 elaims, (o the degree then can even be comprehended. The Applicadion i in

erTor Lo asserl otherwise.,

A challenger's argument imust be rejected, before the FCC or another Fed agency, thar
argues that & general agoncy policy-- in Uus case, against anti-competitive licensing actions in
guctions-- should be deemed 1o disallow the licensing action and procedure being challenzed,
when the agency's specific rules established 1o provide for comperitive auctions allow that action
and procedwe, Thar challenge is no different [rom seeking a change in those rules, and thar
calnol be done in any manner than a request fur rule making ander APA and agency rules, and

not by challenging action and procedure thal werg in Jull ovcord with those roles.

Past Pleadings

Opponents refer o and incorporate all of their past pleadings opposing the P31 challenges

1o Auction 61 and PST's virlually same challenge 1o Auclion 37,

Sanciianable Abude of Process




Sinee the PSL challenge ro auciion 1. based on its challenge to Auction 57, ¢learly lacks
required threrhald sianding and is otherwise procedurally defeclive, and since it lacks any
subslantive meril, it is marely pursped to put 4 ¢loud over Opponewts licenses and indeed, all
FCC auctions since all allow bidding agreements which are a form of de facio “comunon conrel”
that PSI allezes is not permissible. This is abuse of process and should be sanelioned for reasons
in the authority cited by the FCC in 18 PCC Red 166803, %, 2003 FOC LEXIS 4602 at 1. 34 {a

substanlial presentation of authority on this issue).
Amendmeni

This [iling will be amended for ressons given i the amendment.
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Respeccfully ~ubmived, Ausust 16, 2010,

A Warren Heveng
{Subnnitret Efectronically. Signature on File]

Wiarren C. Havens

President of each Qpponent listed below

20649 Benvenue Ave., Suiles 2-6, Berkeley, CA 94704
Ph: 510-841-2220

Fx: 310-841-2226

Oppoueiira:

Envimoumnente] LLC

Intelligent Transportation & Monitoring Wireless LLC
Verde Systems LLC

Warren Havens, individually

Telesawus Holdings GB L1.C



Appendix ]

Thie Appendia is part af this Opposition’s ext. The subject PSI challenge challenges
FCC auclion miles including wmost direclly the following rules, and thus also pans of Secton 309
of the Communications Act that orders the FCC o establish the following fand alier) rules for
conpetilive spectram aucliond.

(13 47 CFR Section 1.2103{a)(2) (repardine “Bidding Agreemencs’'):

(viii) An exhibir, certified as trutlilul noder penally of perjury,
identifying all parties with whorn the applicant has entered o
partnerships, joinr ventures, ecnsortia o olher agreements,
arrangelneils or nnderstandings of any kind relating (o the licenscs
being anclioned, including &y such agreements relating 1o the
post-auction markel sirectuee.

{12} CertiVicunon under penalty of pecjory thad it Las nol entered and
will pot enter into any explicit or implicit agreements, arrangements
or pndersiandings of any kind with any parties other than those
idewdified pucsuant 1o paragraph (a)(2)viii) regarding 1he amoum of
{wir bids, bidding stralegies or the particular licenses on which they
will ar will uod bid.

P31 challenges the above since auction applications” and bidding that s pecrmitred in properly

disclosed agreements, arrangements and understandings {iagether hece, “Bidding Agreeinents’™)
under “(¥iii)" above, and cerhfied under (i)Y above, are permited by these rules and includes
what PSI challenges. While P81 does noi even define whal il complains of — commonly
controlled applicants and bidders—Lhe sole meaning ot the above pennited Bidding Agreeinents
is that the entities involved have become, under legally binding contract law, wnder joint or
common de facle contol for the purposes of said Bidding Agreements—any manner of bidding
sirategy, bidding, and certain post-bidding matters, Thus, the P81 challenge (s 10 all the above
rules, aud all anctions o which the periain.

{47 CFR Section 1.2110 Desisnaled entilics.

1 See foomole | in the (ext above.



The enlite rule, wcluding the parl cited below, and partg of other rules dealing with designaled

enmities,
{23 Coitrolling ilwerests. {i) For purposes of this gecllon, controlling interest includes
individuals or eniities with either de jure or de facto conwrol of the applicant. De jure
control is evidenced by holdings ot greater than 50 percent of the voting stock of a
corporation, or in the case of a parership, general partiership inlerests. De facto control is
delermitied on a case-by-case basls. An enrlly todl disclose its equity iuleread and
dernonatrate al least the following indicia of conrrol ro catablizl thart It retaing de facto
control of the applicant,

(A) The entity constitutes or appoints mors than 50 percent of the board of directors or
managemenl commitles;

{B) The entity has antherily o appeint, proincle, demore, and fire senior execulives that
control the day-to-day activites of the licensee; and

{C) The enaty plays an integral role tn managemell. decisions,

P51 challenges the above since FCC rules on Designated entities define “control™ in
exrensive examples and broad rerms. Indeed, all legal authority does, as well.  PSI speciously
pretends that “commonly controlled” has legally clear meaning and is not fully contemplaled in
both (e Designared ewtitics rule sections, and the Bidding Agreementls (se¢ above) mile sections,
However, the issue is "control” nol “common control’ — auly “eontrol” s the effeciive power to
act or authorize action.  Few, if any, legal entity hat enpages in any substantial business,
including oblaining and wsing FCC licenses, has one and only one “control” for all purposes.
Inslead, most all such entities have varions levels of conlrol internally, take financing and enter
maletial relations with alfiliates (which involve some manner of giving up control), and engage
i1 lepally biding cowracts whicl apecilically invelving giving up certain contol 1o oblain some
service or assel or thing: that may include Bidding Apreements permitied under FCC l'Ll]BS.

above.




Declararicon

I, Warren C, Havens, hereby declare, under penalty of perjury, thal the forepoing Petition
to Deny, including all Exhibits, was prepured pursuant (o my direction and conlrol and hal all
the factual statements and representarions of whicli [ have direct knowledge contained herein are

true and cormreact,

fsf [Submitred Electronicelly. Signatore on File. |

Warren C. Havens

August 16, 2010
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Ceriificate of Service

I, Warren Havens, cartity that [ have, on this 16h day of Avgust 2010, caused 1o be
served by placing into the USPS inail syscein with firsi-class postage alfixed, unless otherwise
neted, a copy of the foregoing Perition for Reconsideraiion to the following:®

Hall, Estill, Huwdwick, Gable, Golden & Nelson, P.C.

Audirey P Rasmuossen
1120 200 Sireer, N.W,, Suite 700 Worth

Washingron, DC 20036

&/ [Filed Elecuonmcelly. Signajure on File, |

Warren Havens

* The mailed copy being placed into a USPS drop-bea 1oday may not be pracessed by the USPS
until the next business day.
1]



