
. . .
Areas of Concern

Record Cites To
(primary parties Applicants' Response

Applicants' Response?
raisiD~ ~oncern)1 . - .. . .. .....

c Honor NBC's agreements and side lelfers that preserve existing
l1on·dupJicatioll protections against imponalion of anothL~
affiliate broadcast station signal into an NBC local affiliate'.s
market;

0 Ensure that decisions involving exclusivity issues will continue to
be made by the NBC Television Network and solely on the b~is
of Network considerations: and

0 Refrain from u!)ing cunlTol of the NBC Television Network to

transmit a same-day linear feed of Network programming on a
COOlC<LSl cable system ill the television market of an NBC local
affiliate in the event thai the NBC Jocal affiliate witbdro\V~ il~

\,:onsent in the course of a retrallsmiss~on dlSplltC with the
Corneast cable system.

• Comcast has entered into a binding agreement with the ABC~ CBS,
and Fox Affihates Associations ("Non-NBCU Afflliatcs") that will
uls.u slrenb'1hen OrA -I'V, Specificlllly, Corncas( has agreed to:

0 Engage in ann 's~leng(h, good~ raitl1 negutiutions of retral1smis~jon

consent agreements with tlle;: Non-NBCU Affiliates;

0 Not discriminate in its relransrnission consent negotiations with
the Non·NI3CU Affiliates on the basis ofarfilialion (or lack
thereof) with Comcast or the NBC or Telemundo Television
Networks;

0 Maintaln Comcast's cable system affiliates' sole responsibiJity for
negotiating retransmission consent agreements with the Non·
NBCU Affilimes, Such negotiations will be sepanlLe rTom and
not influenced by NBCU. NBCU will remain solely respon~ihJe
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Areas of Concern Record Cites To
(primary parties Applicants' RcspoDse Applicants' Rcsponse2
raising cODcem)1

'. . .. _. ..

for retransmission consent negotiations for NBCU-owned Slalion~

with non-Corneast MVPDs;

0 In any retransmission consent complaint pT(lceeding invohing <1

Non-NBCU Affiliate. not rely on lhe terms of any retransmission
consent agreement between Corneast and any television station
whoHy-owned. controlled. or under common control with
Corneasl Or affiliated with the NBC or Telemundo Television
Networks that is enteTed into following announcement of the
Corneasl·NBCU transaction in order 10 e5lablish whether rates,
tenn.~, and other carnage and relran~mis):jion conditions are
cnol:\istt:nt with competitive matketplal:t: conditions; and

0 Refrain from attempting to gain a competitive advantage by
discriminating against an)' local, in-market NonLNBCU Atliliate
in favor of any NBCU Station licensed in the ~ame market with
respect to C~J'1ain technical signal carriage mutters.

The transaction will not 0 ComC<1st's cable systems carry a large number of unaffiliated networks 0 Public Jnterest
do enough to promote thai oOer progmmming a)med at diverse gruup!:i, including ethnic atld StaLem~nt at 47·50, 112-
div~rse programming. foreign language networks. 1l.1,130-13l,Appcndix

(Bloomberg, WGAW. TIle transaction wi)l enhance the combined frUity'S incentive and
8.

0

Enlel1ajnmcn( Studios, ability to provide even more diverse programming. By increasing the 0 Rosston Benefits Report
eFA el al., NCAAOM) number ofplatfonllS on which diverse programming can be dcl)vcred - 1111 10-14,65.

iii effect, expanding the potentia' audience - the transaction will give
0 Hispanic MOU al 8-10.

the oombined entity gre!lter incentive and ability 10 explore innovative
business models that support the prOdUCll0n and distribution of more • Opposition & Response
and higher quality diverse programming. .t 33-49. 261-262.

0 In addition. Applicants have made st=veral specific and meaningful 0 Summary of Diversity
commitments to incre.ase the amount of diverse programming they

8
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pmvide. For example, they have committed 10 expand the availability Commitments at 4-9.
of Hispanic OTA programming (Commitmenr JI. 6). Applicant):) havt

• Ru:sh Ldter "12-3.
committed to feature Tclcmundo programming on On Demand and On
Demand Online platforms (Commitment # 7). And Applicants have
committed to expand the avail:lhiliry ormun2 on all Comcast's
platfonns (Commitmenl # 8).

• Corneas! has expanded its independent progral1lming cOlTunitment to
provide that it will add 10 new independently-ownetl and -operated
ChaJUleiS to its digital line·up within eight years of closing the
transactIon. including four African American chafUlels and fOUf Latino
American channels (Commitmenl #. 13. as amended by the Rush
Lener. the Summary orDiven;ity Commitments, and the Hispanic
MOU),

• Corneast and NBCU havt:: abo .agreed to increase opportunities for
minority media ownerShip via; (I) Comcllst"s creation of a venture
capital fund for minority ~nlr~preneurs to develop new media and
content applications; (2) NBCU's attempt to sell its interest in KWHY~
TV to a minority-controlled ownership group: and (3) Corncas!':--
~non~ to facilitate opportunities for minority owntlri:ihip groups to
pun;hase assets in the event of future divestitures.
--

TIle transaction will not • The 1l'Msaction will result in a ret!uclilln of double marginalizarion. • Rosslon Bend-its RI.."Pm1
resu1l1n elliciencies. Applicants' economists have demon.stf(.ltOO (and many economists \111 80-90.

(Dire,TV) have recognized) that a re<luclion in double marginalization can result • Opposition & Response
in greater investments in service, expanded progrnm offerings, and
other Ct)n!\UmeT benefits.

a167·73,

• Rosston'Topper Reply
Rel'ort 1Mj30·40.
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Record CU.. To(primary parties Applkants' Response

Applicants' Responsc2

raising concern)1
..... .. -

The lran~aclion wiJl • The combined entity will continue GE's polic.;y ofmuintain~ng the • Public Interest
threatt:n jounwlistic journalistic integrity and independence ofNBCU's news operations. Statement at 131-133,
independence. To ensure such independence, the combined entity has committed to Appendix 8.

(Greenlining Institute) continue the position and authority of the NBC News ombudsman lO

address any issues that arise (Commilmtml # 16).

The lransa<,:lion will not • The combined entity will have more ways to distribute sports • Public Intercst
increase competition in programming than cithl,>r Corneast or NBCU alone_ Thus, tJle Slutement at 50·52.
purchasing :.;ports rights.. lran:.;action will enable the joint venture to make competitive bids. to • Rosston Benetlt:.; Repon
(DirecTV) distribute sports contenl on a greater number and v<Jriety of platfonns. 11 12.This will increase it~ abllity 10 compete mOre t:l"fectively for sports

rights with other nelworks, such as ESPN/ABC, and (0 expand tbe • Opposition & Respon:'\e
availability of sport~ programming for COn~umen;. "'31-33.

• Ro~::;ton/Topper Reply
Report ~·~O-25.

U_ HORIZONTAL COMPETITION

The transaction will • To pose horil'.ontal competition concerns, a combination of multiple • Public lntert:~l

reduce competition networks mu~t lead to a significant increa.::;e in concentration in a Slatemcn( a( 90-91.
among cable nClworks. relevant markel and eliminate substanlial pre-lransaclton compelilion

• l:.;rl1eliKatz Reply Report
(ACA) among the combining networks. The transaction docs neither.

1111101-109,119.136.
• The transaction will not significantly increase (,:uble network

Opposition & Response•concentration. NBCll's cable networh al:oount for 10.6 percenl of
a'IOI-13_

basic cable television viewing while Comca::ot's nalional cable
network!; account for only 2.2 percent. These shares faU well beneath
levels lhallruditlollally bave c<ll..1.!)ed competttivc ooncerns. Under the
DO) and FTC's Draft Revised Horizontal Merger Guldelines. the

-
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raising eoncem)l
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transaction will result in an unconcentrarcd market and therefore is
"unlikely to have adverse competitive effects,"

• The transaction will nvi elim.nate substantial pre-tranSal:llon
competition among NBCU and Corneast cable network.s h~cause those
networks are not clo!'e substitutes in tenns of audienc~ ri:-ilch, audience
dcmographil:s, OT programmjng content. Moroover, as Drs. Israel and
Katz have demonstrated through empiriC41 studies of prior lntegration
eventS, neither joint ownership of a brOildl.:ast station and an RSN
withlll nOMA nor joint owner~hipor a broadcast stJtion and a national
cable network is likely to caw,e horizontal price effects.

The transaction will • The combinalion orNBCU and Comeast onlim: properties will not • Puhlic Interest
reduce compelltion cause horizontal cornpelitive concerns under any pl<luslble 1l1arket Statemenl al 93-98.
among online propertie!), definition, Applicant!)' lmemer properties (()geth~ aCL:ount for only • LsraellKatz Online
ICFA <10/.• Dish OJ percen( of IOlal Jaily unique page view~ and).6 percent of total

Video Report \Mi 16-17.
Nelwork, Greenlining Jnternet advertising revenue, Me3sur~d hy vid~os viewed, Comcast'~

ImalLute) online video propertjes make up on!y OJ percent of videos viewed • Opposition & Response
()nlin~> and NBCU video propenies make up 0.7 percent. Ifonly at 113-19.
professional video content is cun~iuered. the p(opertics of Corneasl and
NBCU account for appmxlmalely 1.0 percent and 2.0 percenl of the
market. respectively, for a cumbined share of approx.imalely 3 percent

• In addltiun, online video is a highly competitive and dynamic
murketpluce, with new compeliton; fi-equently emerging and exisling
competitors expanding and improving their online offcrings_ No
meaningful impcdimenl~pr~ventother entrants from developing and
offering online video distribution services that, like tile online
distribotion services offered by Corneast and NBCV, are
complementary to traditional MVPD service.
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Record Cites To

(primary parties Applicants' Response
Applicants' Response2

raising concern)l
. - .. .

• Concerns th"t the transaction win eliminate Hulu as;} fret::. advertising-
supported s~r\'ice are misplaced. NBCU has long~(erm contrUf;tual
commitments to provide content to Hulu on an ad·~upportedbasis, and
these commitments will not he affected by (he transaction. Moreover,
NBCU does nol control Hulu and the combined entity wiH not control
tlulu pos(·tran~acli(m.

• Post-transaction, Coml.:ast will also have no incentive to eliminate
Hulu as a free, ad.support~d service bccallse Hulu is complementary
to. and often beneficial 10, Comcnst's MVPD and HSI services.
Corneast will continue to be a supportlve partner to l-Julu, and COml.:ilsl
intends 10 be a driving force TO bring more, not less. contenT to online
video viewers,

fIr. VERTICAL COMPETITION

The transaction will lead • As Drs. Isrnel and Karz demonstmted usins the Comml!'osion's own • hmd/KalZ Venical
to foreclosure of h)cal foreclo.sure model, any attempt by Lhe joint venture to wilhJlO£d Foredosure Report ~i'l r-
broadcast sl3!l0nsl retr.an~mission consent 10 NBC 0&0 stations' Signals as part of a 147
retransmission f;onsent foredosure strategy w(luld be unprofitable.

l!'orad/Katz Reply Report•
(CWA, Dish Network) • Dr. Singer's criticisms of the vertical foreclosure analysi::; pertonlled 11" 14-29, 2.19-~71.

by Drs. Ismel and Katz are without merie lndecd, if the vertical • Opposition & Response
forcclosure analysis were adjuSled to accommodate !'oom~ of Dr.
Singer's complaints, those adjustments would ....Ir-englhen the

at 128-142.

conclusion that thejoinl venture would find foreclosure unprofitable.

• The risk of damage to NBC a.nd the structure of the jQint venture
further r~duce the likelihood of retransmission COn!'oenl foreclosure.
Engaging in pennanenl or repeated temporary foreclQsure would
!'ouhste:tnt}aUvand irrcversiblv damaoe the NBC bmadcast network.
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Record Cites To- (primary parties AppUcanh'Response

AppUc:ann' Response2
raising concern)1

" . . .. ". ..
And so long as GE retains a slake in NBeU, it has !ilrong incenlives to
prOlel,;l it1:l ownership interest by ensuring that the joint venture does
not engage in costly foreclosure strategies, regardless of 'he benefits (0

Comcust.

The transaction will lead • The transaction will nl)t re~ult in an anti-competitive price increase tor • PubJic Interest
to an lm;rease in retransmission (,;onsent for NBC 0&0 stations. Statement at 118~ 122.
retrunsmission consent

A bargaining modd presented by OirecTV economist Dr. Murphy and israel/Katz Reply Reportlees. • •
ACA economist Dr, Rogen;;on supplies 110 evidence to the contrary. mI 33-39. 239-271.

(ACA. O;ree'TV) fifSt. that model predicts thilt prices will increase materially only ifa
Rosston Benefits Rep~H1

signil1canl number ufsubscribers would SWiTCh away f'tOm a •
foreclosed MVPD to Comcast. No evidence presented in this ~~ 80-90.

proceeding indil:ates Ihat such switching would ()(;Cur. Inl:itead, the • Rosstonrroppcr Reply
evid~nce demonstl1ltes that few subscriben; woulJ !Switch to Comcast. Report <~ 29.39-40.

• Second, Dr. Murphy's and Dr. Rogerson's reliance On a~sumptions • Opposition & Response
that lad a f"i1CluaJ or empirical basis prevents their model Irom ul 143-53.
supplying meaningful predictions of post-transadion price t:hang~s.

Among vther limitations, the bargaining model on which Dr. Murphy
and Dr. Rogerson rely ealU10t rule oul the possibility that the
lranSill-1ion will result in no price increase.

• Third, as applied by Dr. Murphy nnd Dr. Rogerson, the bargaining
model fillis ((ll,;onsider that rival MVPDs would respt)nd to thre(lts of
t<>r~dosureby, for example, offering promoti()n~, lowering
subscription fees, or impJementing other siralt:gies to reduce their
subscriber Josses. The modellhereby overstal.es the extent to which
loss of an NBC broadcast station signal would result in switching.

• Fourth, the simplified bargaining model t:annol account for the
comolexitv of ..ll,,;tuai content-owner MVPD nel'Oli(ltions. includinl! the-
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(pri.mary parties
raising concern)l

Applicanh'Rnponse

eflet.:ts of numeTOUS non-price tenus that are jojntly negotiated with
price or the dynamk nature of negotiations.

• As Drs. I~Tad nnd K,l~r have showll. there is no evidence thai previous
vertical Tntegrati(ln events Imve caused the systematic pattern of price
increases that Dr. Murphy's and Dr. Rogerson's modcJ wOlJld slJggest.
On average, rhe integration between cable network~ and MVPDs did
not have a significant effect On the affiliate fees paid by MVPDs for
those networks. Moreo ....er, no individual network t:::x.hibileJ
significantly higher fees while integrated with an MVPD.

• It would be inappropriate to consider the polt~ntial programming-<.:ost
iocrea.ses Ihat may arise without also accounting for pTogramming-<x)st
decreases flowing from efficiencies notably the reduction of double
marginalization - that will ari~e hecall'~ Comc.:a,sL, while paying The
same price 10 NBCLJ tOT pTogramming as determined in arm's-length
nego(lation~, will internalize NBCU profits (as it is free 10 do under the
jOint venture agn:ement). Once th.ese efficiencies are incorporated, the
net effect of the transaction on average MVPD programming costs is.
negative.

• The oomhinetl t.:umpany·s economic incentive to ensure widespread
distribution of (he broadl:<l.!:it netwurks' programming is ~Iso

backstopped by an exi::::ting Tegulatory regime. The retransmission
consent roles require parties 10 negotiate in good faith and prohibit
exclusive retransmission consent arrangements. In addilion,
Applicants have voluntarily committed [0 llllport key cfimponents of
Ule program access rules (0 retransmission consent negotiations
(Commitment # 15).

'4
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Applicants' Response2

raising concern)1
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The transaction will lead • Tht;: Iri11lSuelion will not enhance Corneasl 's incentive or ability tQ • Public Interest
to foreclosure of nat)onal engagt: in fun::dosure strategies with respect to licensing of nalional Srat.ement at 114-117.
cable networks (program ~ble networks to rival MVPDs. The oombined entity will lad the

• Israel/Katz Rt;:ply Rtportaccess issues}. market power needed to implement a succes:-;t'u! temll()nlI)' Qr

pennanent foreclosure stt.ucgy with respect to NBCU's cable
~ 30-32. 64-R7_

(ACA, Dir""TV, CIVA,
Dish Network) networks. The record doe~ not ~upport a oonclusion that foredosurc of • Israel/Katz Vertical

NBCV's natit)nal clJble networks would cause a substantial number of Foreclo!;ure Report 'J 2.
subscribers to switdl MVPDs.

Opposition & Response•
• The transaction will not rt."Sull ;n an anti-l.:ompetitive price increase for at 153·159.

NI3CU's cable networks. Dr. RogeTSon's t:onlrary cOllclusion rests on • NBC Affiliate:::s
an analystS that shares all of the lIaws OfillS analysis of NBC

Association Agret:ment
broadcast station retransmission Cfln~enl. It also erronoously assumes
- contrary to basie economit: principles - that the Joss of NBCU's
cable networks w()uld cause the same proportion of subscribers to
switch MVrDs as a loss of a broadcast network.

• Dr. Rogerson's conclusion is also <It odds \'/ith the empirical evidence.
Drs. Israel and Katz: perfl.1rmeu a regression of past vertical integration
eVCJlts and !Ohnwed that tho~e events caused no systematic pricing
effects for either broadl.:ast or national cable networks.

• A national spans foreclosure str3lt:gy - which would entail Comcasr
inducing NBCU 10 move NBC's national !>ports content to Comcast's
Versus network and thereafter withholding Versus from other MVPDs
- is also infeasible. Fir-st, C()mcu~t has reached an agreement with
NBC's affiliate stations unde::r which ComUlst has committed not to
move majur spor11ng events off NBC jn general, or onto Comcas.t-
owned Ilne::ar networks in particular. Second, tht: Lenns of NBCU' s
agreements with the ultimate sports rights Ownas gt:11erally require
NBCU to air a subslantjal portion oflhe releVJnt content on the NBC
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AppUcants'Response}

Tdt:vision Network. Third, for much of the ~ports content currently
aired Oil NBC. NBCU either has nO rights to place content on cable
networks or faces substantial restrictions on the content that can be
aired on cable networks.

• IsracllK:ltz Online
Video Report 1MI 49·63.
126-135.

• Opposition & Response
01 159, 163, 204-208.

• l~rad/KaL.;(. Reply Report
,~ 221-237.

• PosHTansacti<,m, the combined entity will lack the market power
required to pUf$ue a foreclosW'e strategy by withholding online oontent
front other MVPOs. The joint venturc would 3ccount for ,mly 13.7
percenl of nutional broadcast and basic c3bie tele"ision viewing, and
only 12.8 percent of basic cablc tele.... ision viewing. Yn fact, these
figures overstate Applicanls' shares of authenticaled onJine content, as
NBCD and Comeast do not ha\'e onlint: rights for many of the
programs shown on their Iim:ar networks.

• The combined entity would have no im.:entive to withhold ooline
content from other MVPOs. Any effbrt by the combined emity (0

withhold online content would harm NBCU's oontent business by

(AAI, ACA, AOL,
Bloomberg., CFA et at.,
CWA, DirecTV. Dish
Netwnrk. rACT
C()alilioll, Sentitor
Franken, Greenlining
Institute, WealthTV)

• The program access rules further mitigate any risks of competitive
hann, Comcasr has alwa~ followed these rules and has never been
tound in violation of them.

• Comcast has committooto vOluntarily accept the application of the
program access (\.Iles to the HD fee<Js of any network whose SD feed is
subject to the program accesS rules for as long as the Commission's
current program access rule.... remain in place (Commitment # 14).

~-------.j._------------------+---------I
The transaction will letld • Certain parties have attempted to characterize Applicants' eflorts 10
to toredosure of onl ine provide content ()nline on an "authenticated" basis as a lonn of
video to rival MVPDs, t{)redosure, and claimed that post·transaction, Applil:anl~ wit! use

authentication to discriminate against rival MVPO!;. These claims are
inac~urate.
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,

causing it to forego profitable online diMribution deals; as discussed,
GE would have a strong incentive to oppose such a strategy_

• Other parties have asserted more gl.>nerat complainl~ regarding
authentication arran£emcnts. These non-transaction-spedfic
complaints Jikcw)se lack ment.

0 Authentication arrangements such.1s Fancasl Xllnily TV ma.kt
content available to \oicwcrs any1ime. anywhere and an: an online
benefit offered to cable subscribers al no additional (;OSI to them.
As such, these arrangements are pro-consumer, pro-competitive,
and nonexclusivel and will help achieve u proper balance between
(a) providing consumer~ w.:cess 10 video content "where and when
they want if' and {h) providing l:Onlenl producers WiTh an
economically sustainable business model that supports tbe
significant co:)ts associated with production of high-quality video
conl.ent.

0 Authentication is not a COml:<C)t-sptc.:ific initiative, but rather a
concept being PUrlSUOO by an array of content owners and
dislrihutms IO(lking for a susTainable business model to make
content available to consumers anytime, .1OY\'\'hcrc. and Comcasl
is lin early adopter of the concept.

u Contrary to assertions Ihal authentication restricts the onljlle
availability oC COntent 10 consumecs. it actually enables the
availabillly oC more content than would otherwise be
cwnt)mit.:ally feasible. (The 201 0 Vancouver Olympics fumish a
notable example.)
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The transaction will lead
to foreclosure of
competing video
programming (pmgnlm
caniage issues).

(Bloomberg, CFA et ai,
DireeTV, MASN,
Tennis Channel,
WeahhTV)

Applicants' Response

. -~. ,.
• There is nn economic basis for concluding that Corncast would have

the abilily It) pursue anti-competitive foreclosure strategies ngflinst
unaflllialed conlent providers. Comcast accounts for fewer than 24
percent of MVPD subscribers in the United St./ltes~ both the D.C.
Circujll1nd the Commission have found thai this share is below the
threshoJd required 10 pose a thrcal to competition or diversity in
programming. No plU1y has offered any empirical eviuenc~ to (he
conrmT}'.

• Because a network only confronts a lrue Ihreat 10 ils viability when it
loses carriage on multiple MY POs, any decision by Comcast 10 deny
carriage to a nelwork would incenrivize the network to obtain carriage
on other MVPDs - an outcome that could generaLJy be achieved only
by reducing the price that Ihe network would charge those MVPD:;.
This oUlcome could prove prohlematic for COmC<lSI un ~t kasttwo
levels: First, it would make Comca:;t'~ MVro service relatively more
expensive and le:-;s aHractive to consumers (by lowering other MVP Us.'
prugramming custs). Second, il would disadvantage the joint venture
by making its programming networks relatively more expcnsive and
less auracti ve to MVPUs (by lowering the price that the unaffilialcd
network would charge those MVPDs).

• The {,.."QrnblnOO entity would also lack allY incemjve 10 pursue an
anticomp~tit1"eforeclosure strategy against unaffiliated cable
networks. GJven the number of available substitlJtcs 10 NBCU's
national cable teievjsion networks, Corneast would need to deny
carriage to a substantial nllmber of unaffiliatoo cable network') b~fore

NBCU's networks could theoretically realize any apprt6able benefil.

• Bloornberg's claim to the contrary rests critically on its contention that
Ihe Commission should recognize a narrow market for "TV business

IX

Record Cites To
Applicants' Response2

.', .-
• Public Interest

Stalementat 107·113.

• Israel/Katz Reply Report

" 129-188,

• Oppositinn & Response
at 163-180.
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news programming." Neither Bloomberg nor its economist, Dr. Marx,
has presented any meanjngful evidence that .such a narrow market
exlst~. The methods that Dr. Marx uses to demonstrate the exist~nct:

of such a markcl.are analylically flawed and generate ah~urd

conclusions. Dr. Marx's methods. show, for instance, that CNBC and
Teen N;ckel0deon are substitutes and belong in the same relevant
market, but Ihul Disney and Nickelodeon do nol.

• It is also clear tha.t pur:)u1l1g a verrkaJ foreclosure strategy against
Bloomberg Ot any other unaffiliated content provider would be
unprotltable for Comcast Dr. Marx's oonclusion Ihat it would be
profitable lor C(1mcasl to drop Bloomberg is d.riven by her use of
incorrect ...alue~ in Iler vertical foreclosure mflJd. Once correct values
are u.~ed, Dr. Marx's own model implie~ thilt it would not bc profitable
flIT Coml,;asl to drop Bloomberg.

• The evidence does. noC support Blnomberg'.s as.se~1ion that Comeast
and other integrated MVPDs have historle.ally tended to disadvantage
unalliliattx.! networks through carriage, tier. or chalUlel·ncighborhoud
decislons. Instead, as Drs. Israel and Katz have shown, COrneal'll ;s
more likely than other MVPDs 10 carry networks competmg in the
same categories as its own netwurks (specifically, non·Comcast­
affiliated womcn's and sports networks).

• Bloomberg's proposed remedies bear only fl tenuous rclatinnship to its
~~ened hanns, and reprcsl.'nt an attempt to extract superior and
unjustified terms of carriage from Comeast. Bloomberg spoculates
that, post·transaction, it will be placed in a different "programming
neighborhood" than CNBC, but it is a/ready in a different
"programming neighborhQod," a circumstance that arose long before
COlllcast contemplated any uwnershio interest in CNBC Bloomber,tLll-L ---l
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is essentjaJly demanding unjustified equality with CNBC, which i~ a
more successful and established network.

• No court or agency has ever found that ComcasL engaged in unlawful
or unticompetitive discrimination against unaffiliated programme~_

• D~::;pite an unambiguous ruling against WealthTV by the FCC's Chid
Administrative Law Judge jn a program carriage case) WealthTV has
repeated claims about its network and Comcast's condUCI thal have
been thoroughly dlSproVed and discredited in an advl.'1'Sarial hearing_

• MASN' ~ pr()fess~d concems about Corneast's alleged «discriminatory
channel plal;emenC' are similarly baseless: First. MASN's channel
placement wa:-; determined when Comcast and MASN reached a
carriage agreement in August 2006. and rcfloctcd Comca..c.t's
accommodation of MASN's desire to be launched imme<.lialely_
Second, since 2006, in several systems. where lL has been opc;rationally
appropriate to do so, Comeast has. initialed channd changes to positlon
MASN adjacent to ESPN, CSN Mid-AlhmtlC, and other spons
networks. Third, on Comc..::a.sl ~)'Stems throughout MASN's territory,
the HD reeds ofMASN and MASN 2 occupy the channel positions
aJja~~nl to lhe HD feeds ofCSN and other sports networks. Finally.
while MASN lS on channel 42 in Comcast's Washington. D.C. lineup,
MASN 2 is un cbannel 5. which is in close proximity to ESPN~ CSN
Mid-Atlantlc, and other sports networks.

• Tennis Channel's wmments simply restate its claims in its pending
carriage di:-;pute wlth Comcast. It further asks that it no longer be
required. to prove unlawful discrimination and proposes thaI) ira
cumplainant is mereJy in the same, very broad Ucategory" (e.g.)

h SpOrts") as a Comcastwaffiliated network, it should automatically be
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deemed to compete with that aftiliatcd network. and Comcasr should
be required to carry the complainant's network al "al Icasl" the same
distribution level as lhe affiliated nel\....ork. This proposal is ill-advisoo
and cOnltary to establi~hed precedenL

The transaction will lead • Th~ combined entity will lack the market power in online video • Public Inlerest
to foreclosure of oonlent prugramming content required to implement an online foreclosure St3temcnr at 90-9 L. 105,
to online \'ldeo straTegy. The joint venture would account for only 13.7 percent of 122-123.
distribulo~. nation'll broadcast and basic cable television viewing, and only 12.8

IsraeJ/Katz Reply Report
percent of basic cable television viewing. As d,scossed above, e....en •

(AOL, llloomberg, CfA 1Mr 189-220.
('1 al., CWA. Dish these modest shaccs overstate the amount ofonline video content lhat

Network, FACT the parties will controL • lsmellKalz OnEnt'

Coalition, Pubtlc • There is no evidence that content created by any single cable
Video Report"" 13, 33,

Knowledge, WeaithTV) programmer is necessary for the viability of an online ..:ideo
49-134,

distributor; notably, the loss of Comedy Central programs {including • Oppo~i(ioI\ & Response
711c Daj~y ShOH' and The Colbert Report, which were among Hulu's aI180-189,
most· viewed shows) does not appear to have h3d a meaningful imp3<:(
on I-lulu's size or growth.

• The combined finn would also lack the incentive to attempt to carry
out an onl ine contetll foreclosure STrategy for ~t least two reasons.
First, online video is not a substitute for traditional llnear MVPD
service. Both programmers and consumers vicw online video as a
compJement to, rather than as a substitute [or, traditionll.llinear MVPD
service. In addition, several impOOmtenls - technnlogtcal) pricing-
related. and righ(s.rclaled ~ make it highly unlikely Ihat online vid~(1

will become a substitute (Of MVro st=rVice in th~ foreseeable futur~.

Second, even assuming Ihal an online video distributor designed 10
reDlace lnluililmal linea" MVPD service were to emeroe, anY attemot

>1




