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REGACTED FOR PUBLIC INSPECTION SUPPLEMENT TO THE REFPLY OF DISH
NETWORK L.L.C - VERTICAL FORECLOSURE THREATS POSED BY THE
PROPOSED COMCAST-NBC TRANSACTION
I INTRODUCTION AND SUMMARY
Counsel for DISH Network L.L.C. (“DISH”) hereby subinits this Highly Confidential

Supplement 10 the Reply filed by DISH Ioday.! The highly confidential docurnents |l

' This supplemenl ciles to and conlains Highly Confidential inlormalion either previonsly
submilted or previgusly approved under the Second Protective Order in 1his proceeding. A
redacted for public inspection version of this supplement is simultaneously being filed with the
Commission.
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Comcast wil| wield the NBC-owred and operated slalions, which are much more popular
than the Fisher stations, as the tools of foreclosure; it will also be endowed willy the power 1o
induce similar behavior on the pan of network alfiliates, 100, by means ol changes in the network
alfiliate agreement. The Commission should take measures 1o ameliorate these harms.
1L THE MERGER WILL CURE THE COOQRDINATION DIFFICULTY THAT

HAMPERED COMCAST'S STRATEGY IN THE FISHER INCIDENT -
COMCAST AND NBC WILL || [}

A. The Fisher [ncident Shows the Transaclion Will Dramatically Facilitate
Proflitable Foreclosure

The factual information Comcast has submitled in response (o 1he Commission's

information requesl {{
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And il will be in a beiter position Lo coordinate with non-NBC owned and operated stations due
to their existing affiliate partnerships with NBC.

Il

1} But this does not make |[ |1 any less lelling. First atall, [|

T
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11 Second, as mentioned below. the economics of this transaction would creale a

kind of foreclosure win-win lor Comcast; [[

i
B. GE's Minority Ownership Makes Fnreclosure More, Not Less, Likely

While Drs. Israel and Katz cantinue Lo 1nake much rhetorically ol the facl that the NBC
joinl venture will not be wholly owned by Comeast,? they do not angwer at all one of the key
facts raised by DISH, a fact that casts doubt on GE’s supposed aclivism as a ninorily invesior.
The constitutional documenis of the NBCL joint venture do not give GE even the standard
minority investor prolections, This is unusual for any dee] leaturing a sophisticaled company as

a minorily investor, and more unusual still jor a deal of this size in this indusicy, Parties in

¥ Katz and {srael Reply Report al 27 4 24.
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media or telecommunicetions agreeinents (vpically negoliate such proteclions — so often, in [act,
thal the Commission repeatedly has had (o step in and delineate whal constilutes a legitimate
minority rigbt froin whal may cross the tine of de facto conirol.’ No such issue is presented here,
Comecasl’s silence on this peint confirms that ue other agreement among the pariies provides
suflicient minorily juvestor safeguards. GE, for all its might, either did nol care to ablain such
safeguards, or agreed Lo give them up. It would appear, indeed, that GE’s passive slalus is part
of the bargain that GE and Comcasl have siruck.

Wilh o mrnorily protections, Lhe split of the ecouomic ownership in NBCU will creale
1i ]] win-win. Comcast will capture ali of the upside of
foreclesure (inare subscribers [or Comeast). And, due to the unigue struclure of the transaction,
it will only sulfer part of the downside (less advertisiug revenue for NBC).

Finally, even setfing aside these points, il is hard 10 deny Lhal [[

1]

M. THEIMPACT OF WITHHOLDING OF NETWORK PROGRAMMING IS NO
DIFFERENT THAN WITHHOLDING REGIONAL SPORTS PROGRAMMING -
THE IMPACT OF THE PHILADELPHIA INCIDENT

Pethaps the most significan! argument made by Comeast on vertical foreclosure i that

the Philadelphia precedent, where for many years Comcast has denied DHRECTV and DISH

% See Federal Communications Bar Associgtion’s Petition for Forbearance from Section
310{d} of the Communications Act Regarding Nou-Subsianiial Assignments of Wireless
Licenses end Transfers of Control Invalving Telecommumcalions Carriers, Memerandum
Opinion and Order, 11 FCC Red. 6293, 6297-99, 1Y 7-2 (1998) (notiug that because de facto
control cases inherently involves issues of fact, they must be delennined on a case-by-case basis
and may vary wilh the circumstances presented by each licensee); see afso Stephen F. Sewell,
Asyignmenis ond Transfers of Cantrol af FCC Authorizatians Under Secrion 310¢d) of the
Communications Act of 193443 Fed. Comm. L.). 277 11991},
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access W its Comeast SporisNel regional sporis network ("RSN™), is irrelevant. According o the
applicanis, NBC and Comcasl SportsNet are “very dillerent networks,” and therefore the
foreclosure ol SporisNet (or eny RSN} from a competilor 13 bound to have o deeper impacl on
that compelitor than the loss of NBC {or any broadcast nelwork).'"" Why? “Unlike broadcas!
networks, which rely on large-scale distnbuhion to a broad range of viewers. ESNs rely on the
inlense sporls [ans’ loyalty of a relatively small subsel of consumers (in a given DMA) 1o
particular sports teamns.”'! Bul the unquestioneble success of Comeast’s RSN stralegy in
Philadelphia can herdly be said Lo spell failure for an NBC loreclosure stralegy. To the contrary,
success with RSN foreclosure foreshadows excellent prospecis wilh a siralepy of foreclosing
access o NBC stalions, 1oo.

A, Comcast’s Conduct in Philadelphia Shows thal Foreclosure Would Have
Beeu Much More Profitable for Comcast If Comeast Had Controlled Fisher

To begin with, the disparity in penelration losses between the Fisher regions and

Philade!phia i3 now easily undersiood. In Philadelphia, Comcasl controis the RSN. [[

1]

B. A Network’s Broad-hased Audience Is Loyal (o Different Kiuds of the
Nerwork’s Programming

Comeast appears 10 argue (hat the intensily of the RSN fans’ loyally (which would push a
larger proporiion of these fans 1o leave a foreclosed MYPD) oulweighs the smaller number of
these loyal fans compared to the eudience of a national nelwork, £rgo, according Lo Comcasi,

RSN foreclosure is more harmiful than network loreclosure, But Comeast really provides no

" Coincast Opposition al 138-39,

" 1
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evidence for this supposed aftsel. What is more, Comcast’s conclusion appears caunterintuitive,
The [ac! that 8 broadcast network has & wider following than an RSN does not mean that the
average loyally of Lhe network audience Lo the nelwork programming 15 less inlense than the
average Joyaliy ol Ihe sporis network audience to the sports programming. The only difterence
would seem to be that the lovyalty ol network and local broadeast audiences is oriented Io
dilferent parts of the network programming. Some are devaled lo silcoms, some 1o dramas,
some to reality shows, some to local news and issues. So the network audieuce comprises
ditferent sabsels of consumers, each of which may be hercely loyal to a particular network show
or genre. This ineans thal there is no shortage ol intensity in the loyalty of network fans and thal
‘the larger nuinber of network fans is not outweighed by the supposed greater intensity of spornts
[ans. Therefore, the subscriber lasses from network foreclosure are likely, if anything. 1a be
even grealer than the losses resulting from sports uelwork loreclosure.

lu add:bion, ([

11

C. The¢ Philadelphia Precedent Demonstrates that Network Foreclosure, Too,
Will Be Successiul lor Comcast

The success of foreclosure in Philadelphia is not yust related lo Comeast’s withholding of
RSNs. There are other reasons why the Joss of RSN programming in Philadelphia has caused
such a lremendous hil on DBS penetration and prolected Comeasl from coinpetitiou — all of
which lorelell success for post-transactiou foreclosure sirategies. The loss of a network in a
major urbau merkel such as Philadelphia would likely be as pernicious as, or more pernicious
than, the loss of an RSN in the same urban areu. Nol all of Fisher’s slations were especially

strong and popular. In siark conlrast, foreclosure of NBC's owned-and-operaled slations would

-7-
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be fell both more deeply and niore widely. These stations are all must-have in their markets and
thess markets are plaiuly ainong the largest DMAg in the country, including the (op six."
1¥.  DIiSH NETWORK'’S DIVERSION ANALYSIS RELIES ON MORE

THORQUGHLY SELECTED COMPARABLE DMAS AND MORE SQUND
ASSUMPTIONS THAN COMCAST'S ANALYSIS

To delermine the proper coniro! DMAs for ils compaintive analysis, [YISH has nsed a
cotnprehensive set of demographic and competilive crileria. Comgast casts doubt on the choice
of contral DMAS sel forth in Mr. Kanz's declaration, and takes issue in particular with DISH's
exclusion of performance metrics - penelration and chum — in identifying lock-alike DMAs."?
By contrast, Comsast’s choice of control DMAs relied on one threshold criledion: geographic
proximity.'* 1t is by virlue of geography that Comcast decided to compare (he Fisher markets to
three California DMAs. Aecording 1o Comicast’s account, Comeast also checked whether the
pre-eveni pertormance metrics of the iwo DMA seis were comparabie, although there is no
evidence Ihat Comcast excluded any geographically close DMAs because they did not compare
well on any other ¢oterion.

While performance metrics may have some relevance, the primary issue is comparative
relevance. Compared fo other criteria, performance meiries score low on their abilily to identily
truly comparable DMAS [for two relaied reasons. Firsl, penetration is a momentary snapshot.

Second, both peneiration and chuwm Jefine etfects, nol causes,

'* NBC owns and operates ten local television stations, all wilhin the top 30 markers:
New York (1); Los Angeles (2); Chicago (3); Philadelphia (4}, Dallas-Fort Worth (5): San
Francisco (6); Washington, D.C. (9%, Miami (17); San Dieyo {28); and Hariford (30}
Application at 29. [n addition, NBC owiis and operates Univision stations in 15 mnarkets,
including 8 in the lop 10 markels, and 11 iu the lop 20, See id al 29-30.
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In DISH's experience, coincidence of peneiralion belween lwo markels is often an
accident of the moment. DMAs that have the same penetralion woday ofien scored sharply
diflerently six months ago. Even more important, bolb penelration and chum are nol root causes
of a market's struciure; they are, rather, effects. A lagk invo the demographic and competilivi
couscs yields more meaningfill comparisons.

For these reasons, DISH avoids using these performance standards when it determines
comparable markets for business reesons. Likewize, lo delermine the ¢omparulive relevance
betwecn the Fisher DMAs and other DMAS in the most robust manner, DISH used a
comprehensive sel ol quantitative and quuliwtive tnetrics based on demcgraphic and competitive
Tacrors to identify the commpamble DMAs. In contrast, geographic contiguily 15 a very poor
criterion (o use, particularly slanding alone. Moreover, there is no evidence (hat Comcast uses its
geographic proximity suandard for any purpose other than regulatory economic testimony and
advocacy.

Comcasl also argues thal the number of departing DISH subscribera is irrelevant if none
{or [ew) ol Lhein joined Comeast. Bul, in lhe first inslance, it 15 relevant because il demonsirates

the ability 1o harm a compelitor with a foreclosure slrategy. [

I

V. THE COMCAST ECONOMISTS’ CONCLUSION THAT FORECLOSURE
WOULD NOT BE FROFITABLE RELIES ON INAFPROFRIATELY HICH
RETRANSMISSION FEES

([
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]] Murecover, NBCL!'s retrapsmission agreements are part ol a
broader package that includes carrioge deals for NBCL's cable programming properties. In light
of that interdependence, it is diflicub, and oRen inappropriale, 1o ke the sland-z2lone

relransmission fees a1 face value. |[f

)
¥1. CONCLUSION
Unless properly conditioned, the (ransaction poses serious vertical foreglosure risks that
would harm competition among MVYPDs.
Respecttully submilled,

faf
Panlelis Michalopoulos
Chrsiopher R, Bromsen
Sleptoe & Johnson LLP
1330 Connecticul Avenue N.W.
Washingion, D.C. 20036
(202) 429-3000
Counsel for DISH Network L.1.C.

August 19, 2010
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DECLARATION
The forepuing has been prepared using Facts of which 1 have personal knowledge or upon
informaticn provided to me, excepl lor those lacts for which official nolice inay be taken and
those thut ather partics have submitted (o the Federal Conununicetions Commission
cuntidentially under the protection of the Protective Grders in MB Docket No. 10-56. | declure
under penalty of perjucy thal the loregoing is true end correet Lo the best of my intonnation,

knowledge and beliel

Executed on August 192010,

K. Btanton Dmfge

Exgcunve Vice President,
General Counsel & Secretary
D1SH Nelwork L.L.C.



