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REDACTED FOR P(TBLIC INSPECTION SUPPLEMENT TO THE REPLY OF DISH
NETWORK L.L.C - VERTICAL FORECLOSURE THREATS POSED BY THE

PROPOSED COMCAST-NBC TRANSACTION

I. INTRODUCfION AND SUMMARY

Counsel for DISH Network LL.C. ("DISH") heceby submits this Highl} Confidential

SupplemenllO the Reply filed by DISH lod~}.' The highly confidential documenls [[

I This luppkmenl ciles to and contains Highly ConfiJemiaJ mfomlalion either previon~ly
submilled Or pn:,'iously approved under the Second PrOleclive Oruu in lllis proceeding. A
redacted for public inspection version of lhis supplem~nl is 8imult=e()u~ly being filed wilh lhe
Commi8~ion.
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Corneas! will wield the NBC-owr.ed and operated stations, which are much more popular

than IN: Fisher stations, as Ihe tool, orforeclosule; it will also be endQwed wilh the power tQ

induce similar behavior on lhe pari of network affiliates, \QQ, by means of chal'_Ill'S in the network

affiliate agreement. The Cllmmission should rake measllre~ [0 ameliorate lhese harms.

II. THE MERGER WILL CURE THE COORDINATION DIFFICULTY THAT
HAMPERED COMCASrS STRATEGY IN THE FISHER INCIDENT-
COMCAST !\ND NBC WILL II 1I

A. The Fisher Illddcnl Sho,..! tbe TrnllsaclioD Will Dramaties.lly Facilillite
Pralilabl" Forec:lo8ure

The factual information Comeasl has submil1ed in respome 10 Ihe Commission's

information requesl H

]]
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lJ

[[

lJ

And it will be in ~ bel\er position 10 coordinate wIth non-NBC owned and operJ!ed 3\ahofl.'l due

to their ellis ling affiliate partlll:r:lhip~ with NBC.

[[

lJ But this does not make 11

,
- .> -

11 any less telling. First of all, [[
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lJ Second,:l!l m.mlioned below. the economics of this transaction. would crealc II

kind of fOlcclosure win-win JOt Comcast: [[

11

B. GE'l Minority Ownenblp Mllkes Fnredolure MOR, Not Leu, Likely

While Drs. Israel lind Katz cominue 10 make mlJ(:h rhetorically of the feci thaI the NBC

joinl venture will not be wholly owned by Comcasl'& they do not :llIswer al all one oflhe key

fact~ raised by DISH, a fllel that casts doubt on GE's supposed activism as II minority investor.

The constitutional documents of the NBCU joint venture do nol give GE even [he standElI'd

minority inveswr protections. This is unlJ.iual for any deal featuring II sophisticated company as

II minority investor,:md more Ilnusual still for II deal of/his size in Ibis illdumy. Parties ill

i Katz and Israel Reply Repan al 27 ~ 24.
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media 0' telecommunicali~nsngreemenl~ lypically negotiate ~uch proteclions - so ollen, in facL

that Ihe Commi~sioll repealedly ha~ had 10 step in and delineate whal constllutes a legilimate

minority right from whal may cros~ lhe hoe of defacto conlrol.9 No such issue i~ pre~enled here.

Comca~l'~ ~ilence on lhis point confinm that no other agreement among lhe parties provides

sufficient minority iuve~lor 3afeguards. GE, for all il~ might, eilher did not care to oblain such

safeguards, or agreed 10 give them up. It would appear, indeed, that GE's passive ~lalu~ is pe.n

of the bargain lhat GE:11\d Comcasl have ~\ru.:k.

Wilh uo minori I)' protections, Ihe split of the ecouomic oWl\er~hip in NBCU will creale

[[ II win-win. Corncast will capture all of the upside of

foreclosure (mare subscriber~ for Comeast). And, due to lhe unique ~lruclure oflhe trans<li:lion,

It will only suffer pan of the dowmide (Jes~ advertisiug revenue fo' NBC).

Finally, even setting aside these poinls, it is h.lN 10 deny lhal [[

II

III. THE IMPACT OF WITHHOLDING OF NETWORK PROGRAMMING IS NO
DIFFERENT THAN WITHHOLDING REGIONAL SPORTS PROGRAMMING
THE IMPACT OF THE PHILADELPHIA INCIDENT

Pethap~ the most significanl aq!:umenl made by Corncast on vertical foreclosure is lltHt

the Philadelphia precedenl, where for many years ComcllslltHs denkd DlRECTY and DISH

~ See Federal Communicalion~ Bar As.ociation'~ Petition for Forbearance from Section
31 O(d) or the Communications Act Regarding NOll-Substanlial A5signments of WireJess
Licenses and T':11\sti',s of Control Involving Telecommunicalions C:miers, Jolem"randum
Opinion and Ordu, IJ FCC Red. 6293, 6297-99, ~17-9 (1998) (nOliug lhat because dejaeto
control case~ inhcrently involves issucs of f~et, they mus{ be delenninoo on a care-by-ca.s.e basis
and may vary Wilh lhe circumstances presented by each licensee); see a/s" Stephen F. Sewell,
ASJ"ignmenf.r and Tramjer~afComrol afFCC Autho,bJtians Under Se"I'''1/ )1O(d) ofthe
CommlJniCafions Aet of1934,43 Fed. Comm. LJ. 277 11991).
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acce,~ lo il~ CQmca~l Spoli~Nel regional ~poli~ netwQrk ("RSN"), is irrelevant. According to the

applicants, NBC alld CDmcll51 SpDJ1.5Nel ille "very different nelwDrb," amllherefDn: lhe

foreclosure Dr Sport~Net (Dr en)' RSN) fwm e cDmpetilor j~ bound III have' a deeper impact PO

that competitor than Ihe loss of NBC (or lin}' broadc;l'>\ nelwork),lo \Vh}" "Unlike bro!ldC!lJ1

networks, which rely on huge-scale distrit>ution 10 a t>road range of viewen:. RSNs rei)' o;>n lhe

inlense sports fans' lOyallY of a relativel)' small sut>sel of wnsumas (in a ghell DMA) 10

pw1iculw: sporn te:mls.,,11 Sutthe unquestionet>k success [lfC\'mcesl'e RSN straleg)' in

Philadelphia can hardly be swd 10 spell failure [DT all NBC foreclosure stJ1llegy. To !he contrary,

success with RSN foreclosure foreshadow~ excellenl prospecls wilh a slr~legy of fore.:Jo~ing

!lece~s to NBC stalioru;, too.

A. Comcast'!I Conduct in Philadelphia Showillhal Fondo!lun Would Han
Beeu Much Mon Profilable for Comcut IfComcnl Had Conlr"lIed Fi!lher

To begin with, the di~p!II"ity in pellelrlltionlos!!e!! between the Fisher regions and

Phlladelphia is now easily understood. In Philadelphia, Comea!!l controls the RSN. [[

]]

B. A Nelwork's Broad-hased Audience h Loyal 10 Diffennl Kiuds of the
Nelwork's Programming

Corneas! appears to argue lhallhe intensily of the RSN fanil' loyally (which would pu~h a

larger proportion of these fan~ 10 leave a foredosed MVPD) oUlweighs Ihe ilmaller nwnber of

lhe~e loyal fans compared to the audience of a nalional nelwork. Ergo, according to Comea~i,

RSN foreclo~ure is more hamlfullhan nelwork foreclosure. But Comea~l really provide!! no

ltl Comcasl Oppo!!ilion al138-39.

11 Id.
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evidence tor lhi~ supposed ollseL What is more, Corncasl's conclusion appcllls clIunterintuitive,

The facllh\ II Dwlldcast n.:twork has II wider following [han an RSN doe' not mean that the

average Jo~ally of Ihe IIetwork audience 10 lhe network programming is less inlense than the

IIvemge loyally of Ihe sports network audience 10 the sport.'! progmmming. The only difference

would seem to be lhllllhe loyalty of network and local broadcast audiences is oriented 10

different parts orlhe network progrnmming Some are devilled 10 sitcoms, some to dramas,

sume to reality shows, some to local news 'lIld issues. So the network lIudieuce comprises

ditTerent sabsels of consumers, each of which may be flere<:ly loyal to a particular network show

or genre. This means thallhere is no shortage of inlen~il)' in lhe loyall)' of network fans and thal

the largu number of network fans is no! oUlweighed by the suppo.loed greater inlen.'nly of sports

fans. TIlerefoTe, the ~ubscriber lusscs from network foreclo~ure are Jlkcl~', if 'llIy!hing. 10 be

even grealer than the los.loes rtsuliing from sporta uelwork foreclosure.

Iu additiun, [I

II

C The Philadelphia Precedent Demon,traln thaI Ndwork Foreclo!iure, Too,
Will Be Successful for Comcul

TIle success of fureclosure in Philadelphia is not jusl rela~cd to Corneast's withholding of

RSNs. There are other reasons why the loos of RSN programming in Philadelphia baa caused

such a tremendous hit on DBS penetration and protected Comcast from ~ompelitiou - all of

which foretell success for POSl-trans~liou foreclosure strategies. The loss of a nelwork m a

major urbau market such as Philadelphia would likely be as pernicious as, or more pernicious

than, the loss of an RSN in the same urban arcu. Not all of Fisher's stalions were especially

strong and popular. In st"k conlr~st, foreclosure ofNllC's owned-and-operatoo slalioM would

_7 _
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be fell both more deeply and nJore widely, These statiolls are all must-have in their markets IlI1d

these markels are plainly among the hugest DMAs in the coyrmy, including the lop Sill,ll

IV, DISH NETWORK'S DIVERSION ANALYSIS RELIES ON MORE
THOROUGHLY SELECTED COMPARABLE DMAS AND MORE SOUND
ASSUMPTIONS THAN COMCASrS ANALYSIS

To delennj"e tr,e proper control DMAs for ils compamlive analysis, DISH hag Med II

comprehensive sel of demog.J"l!phic and competitive criteria. Corneast caslS doubt on the choice

of control DMAs sel forth in Mr. Kanz', dedaration, and lakes issue in particular willi DISH's

exclusion ofperfonnance melrics·- penetration and chum - in identirying look-alike DMAs,Il

By contrast, CO/Tll;ast's choice ofcontrol DMAs relied on one threshold criterion: geographic

proximity.14 It i~ b~' virtue of geography thai CDmC"-!! decided to compare lhe Fisher ITIlIrkels to

three California DMA!. ACl;D,ding w Comcasl's account, Corncastalso checked whether the

pre·evenl performance metrics of lhe lWo DMA sets were comparable, llirhough lhere is no

evidence lhat Comcast excluded an~' geogrn.phically close DMA~ becauge they did not compare

well on any other criterion.

While performance metTic! may have some relevance. the primary i!:>lle is ("()lIIp"rlJliv~

relevance. Compared to olher criteria, pedbnnance metTic! SCQre Iowan their abilily to idenlify

truly comparable DMAs for two relaled reawns. First, penetrdtion is a momemary snapshot.

Second. botll penelration aud chum dellne etTects, nol caU!leS,

II NBC owns and operates ten local tclevi!ion sl<ilions, all wilhin lhe wp 30 marke[~:
New York (I); Los Angeles (2): Chicago (3); Phlladelpllia (4): Dallas-Fort Worth. (5): San
Francisco (6); Washington, D.C. en: Miami (17); San Diego ~).8); and Hartford (3D).
Application at 29. [n addition, NBC OWl15 lind operates Univision stations in 15 lnarkels,
ineluding 8 in lhe lOp I0 m"-l'kels, and 11 iu the lOp 20. See id. al 29-30.

-"-
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In DISH's experience, coincidence orpenetrll.lioll 'celwe'm two OlElrkels is ollen an

accident oflhe moment. DMAs thai have (he S:lI1le penetration (aday olkn scored shlilply

dilTerenlly six mOllths ago. Even more importwll, both penelIDtion and chum are nOI root causes

of a market's structure; they are, rather, etTects. A look in~o the demographic and competitive

Couses yields morc m..""ingful comp"';«>1l5-

For these reasons, DISH avoids using these perfonnance standards when it delmnines

comparable markets fDr business reli5ons, likewbe. 10 delennine llle COOlpalllljye rele"ll.llcc

belwecllihe Fisher DMAs and olher DMAs in the mosl robust manner, DISH used a

comprehensive sel 0 r qUllDlitativt and quulillitive metrics based on demq:,!Tllphic and competitive

factor~ to identify lhe comparable DMAs. In contrasl, geographic contiguity is II very poor

criterion to use, partkularly sland ing alone. Moreover, th~re is no evidence thai Cllm~a~1 uses ib

geographic proximity SW1dan1 fOI any purpose olher thlmregulatory economic lestimony and

:mvocacy.

Comc~ll also argues thaI the nwnbeT of depanillg DISH sub8cribers is irrelevant ifnone

(or few) of them joined Corneas!. Bul, in the first Insllmce, il is relevant becau8e it demonslnues

the ability 10 h.mn II compelitor wilh a foreclosure slrllt,'"I;'Y' [[

JJ

V. THE COMCAST ECONOMISTS' CONCLUSION THAT FORECLOSURE
WOULD NOT BE PROFITABLE RELIES ON INAPPROPRIATELY HIGH
RETRA.NSMISSION FEES

II

~ 9 ~
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broader package Hun include~ cWTiag.e deals for NBCIYs cable prog.T1lmminl! rrorertie~. In lighl

oflhal interdependence, it is diflicul1, and ofu:n inapproprialt:, to Illke the ~land-aJone

retransmission fees al face value. [[

IJ

VI. CONCLUSION

Unless properly conditioned, the transaction poses serious vertical loreo;:los~ rish thaI

would hann competition among MYPDs,

Respectfully submitled,

I';
PWJlelis Michalopoulos
Christopher R, Bjornson
Steptoe & Johnson UP
1330 Connecticut Avenue N.W.
Washington, D,C. 20036

(202) 429-3000
Counsel for DfSH Network L.L.C

Augus119,2010
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DECLARATION

The r"rel:0in8 hus been prepared u~ing facls of which I have per~onnllmowlcdgcor upon

infonm\ioil prllvided l(l me, "xcepl for lho~e raet~ for which official nolice may be laken and

rho,,", Ihm orher pw1ic~ have ~ubmitled 10 the Fcrl~"I1l1 Communicalions Commi..;on

cOlltidenlially under the protoclion oflhe Protective Orders in MB Dockel No. \0·56 I de<.:h.re

under fI"'ll~ltYofperjury that Ihc foregoing is true end COlTecl 10 lhe best of my tnlorlllaho~.

knowledge and belief

R. ~'an\nn 8e
E~ccuti,'cVice President,
General Coonsel & Secretary
DISH Nelwork L.L.C.


