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I. INTRODUCTION AND SUMMARY

Twin ValleyTclephone, Inc, ("Tw'n V31l"y"J, by counsel, re~p"c\fully requCiits an

expedited w~iverl L1fCommi~sionRujes 36,612 ,mJ 54.305,2 urlhe Marob 30, 2010 deadline for

filing loop.relaloo eXJlenae data to re<:eive safely valve iUppOI't ("the filing deadline"), 1"'in Vtill~y

qualified to receive safcty valve support for exchanges acquired frc>m SprintiEmbarq in March

ZOO6 basoo On ita substantial inve<lmcnt into these acquir~d exchangc~, The Commission iUlclfhas

roc<JgnizeJ that safety valve suppon i~ de';l7led l<J provide "addili,malsupp0rt to rural camers Lhal

acquire high-C(l~\ cAchangcs and make po~t-lrIlllS""li..:m inveslmcnt~ lo cnhan"" ncl",,,,k

infia~tructure,'"

Similllf to lhe facts of Cerllury- Tel o{Carl/wi Wiscorlsin, Twill 'IIalley mis~ed the March 3\1,

20 I0 t,hrll! deadline because of confuse"Tl concerning the obligalion l[} make a quarterly rather lhan

, 4?C.FIl.~1.].

47 c'F.R i! J6 6!U.)m .nd S4.J05
Federa/Sln" Jnin( f/ry~,J 0" U"iver,al &""C<. C<n"", T" ~f C. Wis .. LLe., 21 FCC lied 14';.1) (Dcc. 20(6).
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Iilll\ual calendar year filing. The quarterly filmg i., qpt;oll~1 e:<:C~'Pl when a rural UT estebljsk; a

fiscal Y~Dr 0l'J it~ b.~~ year for purposes of safely valve 'lU9f>Ort, If a rural LEe establishcs a base

year using qJlar1erly Jats. it is required io make a quarterly filing "'iih NatlOn31 Exchange Carrier

A~sociatjoll (NECA) ill the ,ame quart..... in eaclt subsequeni year.

This unfortunate misuolklOtanding h:l3 ihe pOienLiallo impo;"~ unduly h3ls11 financial

co""""lucnces (}n Twin Valley lh~t could severely disrupt Twin Valley's operations. Failme lq

grant lhi; waiver would resul! in the los. of 1Wf:-/ve "1O~lhs of ,afcty valve supporr, lOlalmg ov~r ~2

million which m (urn could j"Opardizc Twin Valley'. Rural lJ!ilit) Scrvice loans. The amouni al

slake is approximalely eG'Jiwl~ni to the amounl ofTwin Valley' ~ nel m~O\n". Uode" similar

cin:um~lallces in lhe pUI, the Commission hu avoided Ihis harnh re5ult by grlll"J\ing limiled waiver

of these filing rules. Accordingly, T".in "hlley a~l<:~ ihc Commission 10 prolllptly gran! a one-lime.

liTruled wai...,r of the March JO, 2010 filing deAdli"" 10 avoid e:<:iraordinary finaneial hardship

whi~h will undermine the Commi""ion' ~ efforts to deploy advanced .;erviees t(} mral America.

Twin Valley reawnably relied on lhol Commis,ion'~ safeiy '..~b..~ ,uppart for purposes of upgrading

services 10 mml eu,lome", in the acquired ex~hanges, and lh~ public interes', i~ b~SI sc,v~d by

proceeding to di~tribnte the universal ~eTVioe mooie:'! committed by Commission rule \0 th~~~ rural

K11Mas eommunilie,.

II. BACKGROllND

Twin Volley i~ sn Eligible TeJecommWllCalions Cmier ("ETC") lQr omain sel"Vice area,

wiillin Kan,aa. H s~rves apl"G~imatdy 6,500 cusiomers loc~icd in Over 2,4(\(\ square miles of

n<Jrth-~eniralKan;;a,. On Mar~h 1, 2006, Twin Valley acquired arrfD~imalely 5,~'JO eu,lume",

located in lhirteen exchanges hom Sprinl!Em~arq. These CU5lomer5 currenlly number

"pprox;Jr,ate1y ~,500. The ir"nsfer of cOlltrol W"$ approved by dIe FCC On January 3, :2(l(l6,



However, the FCC did not approve Twin Valley's study ar~a waiVer until September 2006 4 Al lhe

time Twin Valle)' Jcquired lhe,~ )jn~s, the local exchange f~,ihll"' 'hcre in extremely poor

condition. For example. OVer 90 percenl of the acquired "U'lIOme", did no! have access 10

advallced telecommunicallons servire., Twin Vallcy Telephone inve.,led Over $~O million in the

acquire<! ....eas lo improve service qualily:lJKl make lIsailable qualily voice and Jdvancc.i ~erviees

to 100"10 of the~e rurul ~'llSlOmers. The avail.billly 'J[ sllch services is essential 10 the ~conomie" in

Due to the suh,tanlial upgr~d~3made by Twill Valley m th~ a~quired exellunges, il

qUlllified for safety valve support lU defined in 54.305 oflhe Commislion', Rules. Safety valve

support is a componenl (If the expeMe adjuiitmenr lhat allows m,a1 caIl'iers 10 reCOver some high

IO(lp COSla associaled wilh post acquisition in'e~tment, Inade bJ' the acquiring camer, Thc pfet,'

valve support c>.pdlse adjustmenL~ are largely l!elmninal and submil.led in accorl!an~e with

Scciions 36.61 L 36.612 and 36,631 of/he Commission's Rules,

Commission Rule 54.305 definc~ two critical expense adju~lm.:", CQlUponenl.'l for

det"rrnining ~afety valve support. The (jr~l is Ihe index year (lr lh~ co"l, for the lir>t year of

operation of lhe acquired eXChJngcl Cummission Rule 54.J05(d)(1) ,I~I~, "" follows: "[a]1 the

<lcquiring carrier'a option, Ihe fir,t year 01' opemlion for the Irans fcrred exchangc:s for purposcs 01"

calc'~laling safely valve ~upport ~ltajJ commen~~ _t the begmning of eilher the firsl ealrndJr y!>.lr or

the next "11/~ndarqu."rter/allowing the Ira.n~rer fOr e.",·h,"'gd' (elllphasis added). As such. a

carrier can ~h"o.e either the uCXI calend", year or a Jjsc~1 year for its index year, The ,econl! part

United Telephone Can'pany ~jJ(on.''''' Unird T<iephane Co'.pany ojEaJ;I<"I'h J(an'h."' hh.i, f"'i,, Valley
T<t~ph<lM, Inc., /ointl'ctitiohftr Wai..., oj10' lJ.i.!i."iurr of"Srudy Area" Contained /h )'u'" .16 oflile Commi>"ion'.,
P"/'T P.'Mon for Woiver ofSec/ion ~9 ;(.)(1 J) of Ill< Commission', Rules. PeliJion jr". Clorijjcation 0'· W,,;-"c" or
Seeri,'. H.lO.\ ofthe Commis>ion', R"I", 0,&'-,11 FCC R<d 101 j j (20Q6).



of lh~ safely valve ~upport calculation concerns lhe CD", h>r .ub,equem ~e~", which ~l"e

detmmned baled on the Pert 36 Rule,<;,

T" qualify f"r safety valve support, Twin Valley emblished ai' index ye.r which included

""pense data finm the October 1,2005 unlil Septemhcr 30, 2001,' Pursuanlto Conullis~i(lu Rule

36.612(a)(3), Twin Valley To:ported lhe:le datll to NECA wd USAC on MlII'Ch 30, 2008." A3 such.

Twin Valley began receiving saf~ly valve support in the f"urth quarter of2008. Thmugh"ul ~OOg

and again On March 30, 2009, Twin Valley ellaci3ed ils "plion to make quarterly filing~ with

NECA because of significanl in,'el!JuenlS thai II made In lhe acquired ellchillllles Twin Valley's

safely valve support accordingly lu:.adily iucr",,-,ed al ils investtnenl upenxs incro;.o.5.ed 11.'

4tmonslraled in Ihe quarterly submissions. Indeed, effeclive July ;;(1)10, Twin Velie)· fully

expected 10 begin ill ~ve approximately $170,000 per month in ~afcl)' val,e ~UPPCH1. which

would im:r-ease to o'lel' S118,000 in January 2011.

011 AugU!i1 3, 2010, NECA notified Twin Valley thaI il would nat receive ils safely valye

support effective July 2010. Twin Valley made inquiries ill lISAC and USAC personnel cxplamcd

that safely valve support payments were su~pended be<:ausc Twin Valley did nO! make iL' March

10, :'010 quarterly filiug, Although this filing i5 oth€rwise "ptioltal, because Twin Valley

established a /i.scal year .lartiug on Octob..,. 1,2006, it wal ''''''''ired to make this quarterly Jilin!=-.

Simibr to Ceniury-Tel oJCentral Wi'seclt.'in, Twill Valley relied on the NECA reminder pro""ss

f(>, pw-poacs of making its eosl filiugs, NECA routinely c"nlact. carrier> 10 d"eu" the absence of

a fillng. H."'I:e, no such proce~~ is io place with respect to quarterly upchles, ~ven those thaI am

required as a cQudi!;on of the carrier', receipl or safcly valve support. •

•
See Appeodj, A

See Append" A..



USAC personnel infonned Twin Valley thaI un1e~~ a w~ivcr is grilJltcd Uflhc tiling

deadline, safety valve support payrncut5 would be su.pelldcd for ~ full lwelve months. Thus,

withonl expediliou£ action to approve lhis waiver request, Twin Valley would p<-'I1tlancnlly lose

aver $2 million in safely valve support and a"~odated recovery ofoperating costs.

When illfurmed by NECA <llJl it had rni~~ed lhc filing deadlinc, Twin Valley provided the

cosl 3ubmis~i(ln kJ NECA On Augwl 9, 2010. USAC will no! proce," this cosl ;;ubmis;;iou withoul

Lhe grallt of llll~ ,,"'Olwr becau~e the dala WJ.> liled Jfter lhe due d~le specified in Commission Rule

36.612(a)(3).

III, COMMISSION PREC-"DENT A.'~D THE PUBLIC INTEREST SUPPORT TIllS
LIMITED WAIVER OF THE MARCH 30, 1010 FlLlNG DEADLINE

Section 1.3 of Ihf. Cornmi.~jon's rules pennil:> it to weivc any of its rules "for good cause

~hown." 47 C.F.R. t11.~. The Commissi(>n may waivc its rules when partic,dar fac'--' make ,tricl

compliance inconoi~l£lll wllh lhe public inlerest and, in making mis dctermir,ation, the C<Jmmi"iorl

may take inlo accoWll consideralion_ ofhardship, equity, or mOre etrective ,mplellJ<m1.tioll 0 f

overall policy on an individual b:ui~.) lu g.ranling a waiver, the Commi;;sion mu.<l g~llnally

detennill~, lheret-ore: (1) thaI spccial circumslanc~" WrnTool a devialion frolll Ih~ g.encnl rule, and

(ZJ llle.t ~u"h d.:vialiOll will serve the public inleresl. Twin Vallcy'~ req ucsL mc~!> Ihd wtliver

cn l~ria end is ,'~0' ~imilar 10 me. cir~runstance;; previou~ly found by lh~ COmml>.lOn tD wnr",nt

WJ; ,"~r 0(" lh~",,< ,;ame rules

Genorally, tho Commission'. mlo, m.y be waived for good c,u'. ,110"",. 47 C F.R. *1.3. Tho Commission
may ."ro'" i\8 d;OCf.ti~tl to w.ive • mle where !he 1>M\ioul., fOOl> maI<~ ,,"« co",pli.ltl<e incon,i"ent with the
pUblic mte",". NOrlhea.r' Cellular r<kph~~e Co ". I'CC 097 LId 111;4, 11M (D.c. C;L 1990) (NQrliJeas' Cell"l"r)
In addition, tho Com",ission m.y take i",o '«~U"'coo>id"olion, or ha'd'hip, cq"i'y. 0' more effective
implemen!ati~n ~foverall policy on an i"di"id",l b.,i,. WAIT Ra4io' FCC. 41:1 F.'d 1153, 1159 (D.C. Cir, 1969);
Nor/"eo.'" Cdlular, &97 F.2d a' 1166. Wainr of O,. O",un;"';O!)', ",I<, " l~<uf"" 'PP'''I',ia'e only if sped.1
cironm'lanccs ",orranl. de,·i.lion from tho ~,".,ol rnk.:>nd ,uch <I.,..,,,,,, ",II ><r\'< ,he public interest Nor/hem,
Cellular, 897 F.ld at 1166.



a. CQ",m;ui(JIl Precedenl SlIpporL! Finding Thai These Are Uniqlle CirculllSlance.
j",.afying Wai~<,ror I7,e Fm,,!! D.:adline

The 0lmrru~~ionh:Ill [OWlJ IMI Commission Rules 36.612(a) and 54.305(d)(1) im~ucl in a

~onru~jng ,r,armt'r.1 Commi~~ion Role 36.6 12(a)(3) permits, but does not require, eacb rural

incWTlboml LEe to upd~le it, yearly UJ~t in ronnaJ:ion on a quarterly basis: Rural incumbent LEes

lilal dl00se Ilul [0 make lhe.e quarterly tiling,; receive high coslloop support ba.<:ed on Ihe annnal

calembr year dala coJll:liaed m lhe mandMory report filed pursuant 10 Commis.ion Rnle J6.611 on

July) 1" (>f each ye:II. 1O

c"mm;ss;on Rnle 54.3D5(d)(l) can rum this optional quarterly update inlo a mandatory

filing. Commission Rule 54.305(dJ(l) permits an incumbent LEe 10 establish a fiscal index year

for ~arety valve support pwposes based On '.he fim four complete caleudar quarters following the

incumbenlLEC's purchase of the ~upported excM.!Iges, even iflhese do lIol all fall wilhin the same

caleudar year. The iucUlllbent LEC's safety valve support support in <nch a case is based Oll ycar-

over-year changes between Ihe incumbent LEC'~ c~l, in the fiscal index yeJr and ils COSlS in

subsequenl corresponding fiscal yearn. To receive ~efe\y valve support, therefore, a Nr'~l

incumbmt LEC musl in subsequent yean Iile the otherwi~c oplional quarterly updale under

Commission Rule 36,612(a) lhat corresponds 10 lhe four ralomdar qnmer>; it <m,,'lnall y used as the

safely valve support index year.

TIle Commission has recognized that "[u]nder ~I.'dion ~6.6l2 of Ihe Comm"siol".< rule.>,

JUral carriers have the oplion ohubmitting loop c051 dala to N EC A Oll a quart er Iy blt.i~ ,," Her~,

Twin Valley determined In C31abli~h a fiscal year llld,,~ for purpos~. of safely valve .uPJX'rt which

• CenlufJi-Tel o/Cemral W;"'co",in. 21 fCC Red.r 14634.

47 C.F.R. *36.012(a).

47 C.F. R, ~36.611,

Umfury--Td a/Centro! Wi:iCOI'lSin, 21 FCC Rod " 146~4
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"

~taI1ed on Oclober I, Z006 and which required thilt expense data be filed on March ~O, 2008. Thus,

what i,: typically lhoughl of IL'l an oJplional deadline for a qnanerly filing had actually become a

mandaWI) filing ba;;ed on il!i <:31"lier decision to u~e a fiscal year base inde". Like Cenl,,,y7'e1 of

Cen/ral Wi.eo;,,,-,in, Twin Valley WEl~ accusL.'med 10 NECA reminders ofimpe-nding due dale! fur

required fihng.'l and did nell realize Ihe n=ity of filing On March ]0, 2010. SignificanUy, Twill

Valley h!<!l taken SlepS l(> ensure future ccmpli/lIlee wIth ail safety valve support filing deadlines.

For [he s=e reason~ Ihe Ccmmission found pe~uaiiive in CenruryTei OfCenlral W;"'co",,in, the

Comllli~sioH$hould Ii nd thai ~peclaJ drculll'1.J.nces warram waiver of fding deadline rules in this

msl/lIlce.

b. The P"blic Imeresl Is Sesl S_rwJ By Ensuring Saji;l)' Valve Swpporl Gels To Rllral
Carriers ThaI Mab.lnv<m,"~nl In Underserved Rural &c1mnge.f

TIle public inlerest would be best served b}' a <levialion from the filing deadline. The

Commission esta.blished its safety valve support lnech~ni.m plecisely 10 encourage new inveslmel1l

hy rural carriers ill ~cquired exchanges !hat may have b-eellilegle.-Ied by their former owners. I,

The Commission recognized thaI its prior rule, ;;lrielly Iimjling ~l:ppol1 (or acquired exchange.1 In

the amOUlll the seller was receiving before the sale, harmed JUml IIm""ca by crealing dI, incclllivcs

W new infrastructure inve~tmenL Ai> lhc Commission ooncludcd.!he [prmer rule "may dlSCOUl"3gC

rural carriers from acquiring high-cosl exchange" from mrri~rs with 10"" J"crage CO," and lila y

exchanges"'" As such. failure 10 grant thi~ waiver requeo:l would uuderminc the i"cent;vc. t~

inve,t in mralnetworh Ihat the safety valve mechartism was d\'l!ir,noo ID e,ea' ~

Froeral_SIOIe Jain' J)(J(/rd on Unj"",,,,,1 Se,.."j,,,. M"lu·A"ont'I/vn G,·v"p J'lanJor Re8"loriolt ofl~w<fa"
Sc,.."ices ofNon·Pn'ce Cap lncumbcn' LooaJ E:rcilmW" Cmr;cri> ~"d J",."~,.;,,,"g< Con·;",. I b H.T Rod I 124~,
11282 .1 par"", 93-94 (2001)(Rurtll T",k Force Oed.,.)

Jd, at para, 97,

- 7 -



Here, if the Commi"ion fails to promptly gnml thi~ waiver reqnesl, the resull is

exacerbated by the fad that Twin Valley WQuid lose 12 month!; ofsafely valve support. The

(jnancial cons<>:Jue.nccs of such a loss would be extIaordinary. FiTIll, Twin Valley would face a loss

ofover $2 million ofsafely valve support. Thi6 represents mO~l ifnol all Oflhc EUtnual net income

available 10 Twin Valley fur the 12-monlh period. Thus, los5 of safely valve suppm1 imposes

significEllll finllllcial hann. Additionally, the revenue from the safety valw. ~upport mechanism is

essentilll for the recovery of capital oosi~ of nctwork upgrades and servicing ,he debt lhat TWIn

Valley incllITed to fund those upgrades. This is the precj~e set of financial dominoes illat lhe

Commission recognized would be against the public interest in CenllJry-Tel ofCentral Wiseo",in.

Accordingly, oonsistent with its prior public intere~t finding" the Commi"~ion should grant waiver

of the filiug deadliue for safety valve snpport to "en,UIe thai. COnsumerS have and maintain access

to service at jU61, rcllWnable, and affordable rate~. ,,14

The Canutlis~iollfurther reoognizcd that the los6 of safety valve ~1Jpport fm an entire

calclldar year wuuld likely have a negative rate effect and nltimately harm lh~ quality uf service,

offered iu mral exchanges. lfpermanent los~ of funds is rcalize-d, Twin Valley would likely need

10 /lttelllpt to make up the fuml9 elsewhere. With an approximate lu~s of $2,1 millinn, th19 wonld

represent approxim~lely $500 per customer in the acquired c:xchangcs. This would place

~ignificant pressure to incrC3-'e ~ervice rales for cu~tomers in the acqulrecl exchanges. The majority

of C\l3tomers in these very rural area9 simply call not an"ord ~jgnificant rate Incrca3es ancllhe

Commissiou shnuld therdore grilllllhis one-time waiver request.

" Cenlury.Tel oleeofral Inseam;", 21 FCC Red al 146J4



IV. CONCLUSION

For all of the reasons discU3Scd above, the Commi~sion should find lhat Twin Valley has

eSlabli,hed the special circumslances and public inleresl necessity (0 grant a limilcd waiver of lhe

Marcil 30, 2010 filing deadline, specified in Cornmi6sion Rules 36.612 md 54.305 for purpo,es of

calculating the safely valve support expense adjn,tment effective in July 2010. The limely ru<;eipl

of the .Iignificanl amounl of safety valve support by Twin VaHey will promote universal service

and serve Ute public interesl.

Respectfully submiucd,

Bennetl L. Ross
WILEY REIN LLP
1776 K Slrecl, N.W,
Washington, DC 20006
(202)719-7000

Counsel forTwin Valley Telephone, Inc.

AUgU819,2010
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APPENDIX A

Higb Cost Loop/Expense Adjustment Data Reporting and Payment Dates

Part 36 Rule Submission Timeframe of Filing Date Payments Effected
ID ReDorted Data

JIi.611 Year-Ol 12 Months Ending July 31 January - December of
December 31 followinc vear

36.612(a)(2) Ycar-02 12 Months Ending September January-D6CCl1lberof
March 31 )0 followinc vear

36.612(a)(3) Year·03 12 Months Ending December April- December of
June 30 )0 following year

36.612(a)(4) Year..(l4 12 Months Ending March 30 July December of
Seutember 30 following year

-10-
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August 9, 201 0

VIA ELECTRONIC FILING

Marlene H. Dortch
SecrctaJY
Federal Communicalion. Commission
445 12th Street, SW
Wa.hingum, DC 20554

bennett Ro«
lOl.71~.ln~

o,o«I!'.. ,I0,,,,, n. ODm

Re: In Ihe MallerolFederal-Stale Joint Board an Uni1""sul Service
Twin Valley Telephone,Inc., Peti/ionjor Wa;,,(r~fSecrlons36.6I2(a)(3)
and 54.305(J)(l) af/he Commission's Rllil.'s, CC Docket No. 96-45

Plca.<c lind ~lld'm,d f"r filing Twin V~lJey Telephone, Inc. 's Pelition for Waiver of
S~eri('ln. 3l;.~12\a)\3) ~nd 54.305(d)\ 1) or the Cornmi~5ion' 5 Rule.5. The requisite
filing ree h~~ been remilted 10 U.s. Bank via U.S. rnailloday. Plea.e do nol hesilate
to COHI~CI Th~ nlidCr.ll:n~dwith a"y qneslion.l regarding 1.hi, pel-ilion.

SiHCf:rely,

1.,1 Bennell L Rill's

Bcnncn L. Ro,s

cc: Sharon Gillell
Lisa Odb
Carol M~ney
AIe'Jllder Mirulrd
K.:llk King

Enclosure'


