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I INTRODUCTION AND SUMMARY
Twin ¥alley Telephone, Inc. (*Twin Valles'), by counsel, respectfully requests an
expedited waiver! of Commission Rules 36.512 and 54.305,1 ol the March 30, 2610 deadline lor
filing loop-relaled exnense data to receive salely valve sapport (“the filing deadline”). Twin Vellcy
qualified to receive safety velve support for exchanges aequired trom Sprint/Einbarg in March
2006 based on ils substantiz] investinend inlo these acquired exchanges. The Commission ilscl[ has
recogmzed that safety valve suppon is designed b provide “additional suppert to rural carriers Lhal
acquire high-cost cxchanges and make post-lransaclion investments o cnhence nerwork
infrastructure.™

Similar to the facts of Century-Te! of Central Wisconsin, Twin ¥alley missed the March 34,

2010 filing deadline because of confusion ¢onceming the obligalion 10 make a quarterly rather than
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annual calendar vear fling. The quarierly filing is gptional excepl when a rural LIC estiablishes a
Gscal vepr as its bese year for purposes of safery valve support. I a rural LEC establishes o base
vear using ghiarierly data, it is required lo make a quarlerly Aling with Natwenal Exchange Carrier
Association (NECA) i the same quarter 11 each subscquent year.

This unfortunate misupderstanding has the polential to impose unduly hareh fnancial
consequences on Twin Valley Ihat could severely disrupt Twin Valley's operations. Failire (g
grant this waiver would resull in the loss of twefve months ol satety valve suppor, otaling over 82
million which in tum could jeapardize Twin Valley's Kura) Liility Service loans. The aunount al
slake 15 approximalely equivaleni 1o the amount of Twin Yalley's nel incoine. Under similar
circumslaices in Lhe past, 1he Commission lies avoided (his harsh result by grarding limited waiver
of these Gling rules. Accordingly, Twin Velley asks ilic Commission (o proinplly grant a one-time,
limiled waiver of the March 30, 2010 fling deadline w0 avoid extracrdinary financial hardship
which will undennine the Commission® s efforts to deploy advanced services to raral Amnerica,
Twin Valley reasonabiv relied on the Commission’s safely valve suppon for purposes of upgrading
ATVICES 1o m.ral customers n 1lie acquired exchanges, and the public interest i5 best s¢rved by
proceeding to disiribnte the vniversal service monies commitied by Commission rule \o the<e rural
Kangas comununilies.

IL BACKGROUND

Twin Valley is an Eligible Telecommuucations Cammier (“ETC") {or certain seivice areas
willlin Kansaa. i senves approximately 6,500 customers localed in over 2,400 square niles of
north-central Kansas. On March 1, 2004, Twin Valley acquired approaimawely 5,000 customers
located in thirleen exchanges from Sprin/Embarg, These cusiomers currently number

approximately 4,500. The (raasler of control was appioved by the FCC on Junuary 3, 2008,



Howevar, the FCC did not approve Twin Valley's study arra waiver untit Septemnber 2006* Al the
time Twin Valley acquired these lines, the local exchange faviliies were in extremely poor
coudition. For example. over 90 parcent of Lhe acquired vusiomers did not have acesss 10
advanced telecommunicanons servioes. Twin Velley Telephone invested over 350 nullion in the
acquired areas Lo ymprove service qualily and make avalable quelity voice and advanced services
te 100% of these rural customers. The availability af such services is essenlial 1o the economies in
Lthese rural arees.

Due to the sulistantial upgrades made by Twin Valley i the acquired exchangas, it
qualified for safety valve support as defined in 54.305 of the Comunission’s Rules. Safety valve
support 15 a componenl of Lhe expende adjustment that allows roral camniers Lo recover some high
loop cosla associaled wilh post acquisition investments inade by the acquinng cammer. The safety
valve suppart capense adjustments are largely Jelermined and submilled in accordance with
Scclions 36,611, 36,612 and 36.63 | of the Commission’s Rules.

Commiszion Rule 54,305 defines two critical expense adjustment companents for
determining safety valve support. The [irei is the index vear or the cosls for the (irst vear of
uperation of he acquired exclhanges. Commission Rule 54.305{d)(1) states as follows: *[a]t Lhe
acquiring carricr’s oplion, Ihe first vear o) operation for the transferred exchanges for purposes ol
calculating sately valve support shall commence at the beginning of either the firsi ealendar yeur or
the next calendar quarter following the transfer of exchanges' (emphasis added). Asswvch, a

carrier can choose either the uexi calendar year or 3 liscal year for ils index year. The zecond part

! United Felephone Compeany of Konray, United Telephone Canpany of Eastern Xaaves and. Fain Falfey

Telephane, fne., Joint Pedtion for Warver of the Dgingion of "Study Area® Contained in Pact 38 of the Commeission’s
Rufes: Fetidon for Watver of Section 6F 31e)(11) of the Commission’s Rules, Petition for Clarification or Weiver of
Section 4. 30F of the Comanizsion’s Rufex, Order, 21 FOC Red 107111 {20065
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of the salely velve suppon celculation concerns e cosig Ior subsequent years which are
determined based on the Part 36 Rules,

To quelily lor safety valve support, Twin Valley established an index year which included
expepse data from the October 1, 2008 until Septemher 30, 2007 Pursuant o Commissiou Rule
16.612(a)(3), Twin Valley reparted these data to NECA and USAC on March 30, 2008.° As such.
Twin Valley began receiving safcly valve support in the fourth quarier of 2008. Throughoul 2008
and again on March 30, 2009, Twin Valley exercised ils oplion to make quarlerly filings with
NECA because of significant invesinienis thot il made 1n the acquired exchanges. Twin Valley's
safely valve support accordingly awadily jucreased as ils investmient expenses mcreased as
demonstraled in lhe quecerly submissions. Indeed, effective July 2010, Twin ¥alley fully
expected lo bepn W receive approximately $170,000 per inonth in salely valve suppart which
would increase 10 over $178, 000 in Januery 2011,

On Avgusl 3, 2010, NECA notified Twin Valley that it would nol receive its salfely valve
support effective July 2010. Twin Valley made inquiries o USAC and USAC personuel explained
that safety valve support payments were suspended because Twin Valley did not make ils March
30, 2010 quarterly fliug. Although this filing is otherwise optional, because Twin Valley
established a fiscal year startiug on October 1, 2004, il was raquired (o make this quarterly liling.
Similar o Century-Tel of Central Wisconsin, Twin Valley relied on the NECA reminder proness
Tor purpodes of making its cosl filings, NECA roulinely contacts carriers 1o discuss Lhe ahsance of
e biling. Here, no such process is in place with respect to quarierly updales, even those that are

required as a voudition of the carrier's receipl ol safely valve support.

See Appendix A,

See Appendix A



USAC personnel infonned Twin Valley that unless a waiver i granted of the tiling
deadline, safety valve support payments would be suspended lor @ full iwelve months. Thus,
withont expeditious action 1o approve this waiver request, Twin Velley would permanculy lose
aver $2 million in safely valve support and associated recovery of operaring cosis.

When informed by NECA that it had pussed the iling deadline, Twin Valley provided the
cosl submisson (o NECA an August 9, 2010, USAC will not process this cost subtmission without
lhe grant of lhis warver because the deta was liled atter the due date specified in Commission Rule
36.612{a)(3).

1.  COMMISSION PRECEDENT AND THE PUBLIC INTEREST SUPPORT TUIS
LIMITED WAIVER OF THE MARCH 30, 2010 FILING DEADLINE

Section 1.3 of the Commiksion's rules pennils it 1o weive any of its rales “for good cause
shown.” 47 C.F.R. §1.2. The Commission may waive its rules when particular fucls make strict
compliance inconsistenl wilh the public interest and, in making this dotemmnation, the Cominissign
may take inlo accounl considerations of hardship, equity, or more eflective implementation of
overall policy on an individual basis.” In granting a waiver, the Commission musl generelly
detenniue, theretore: (1) thal special circumsiances warrant a devialion from the peneral rule, und
(2) st such deviation will serve the public interest. Twin Valley's requesl meets (e waiver
coteria and is very similar Lo the cirenmstances previously found by (ie Commission 1o warvant

wiiver ol these same rules

? Generally, the Commission's rules may be waived for good cause sbown. 47 C F.E. ¢ 1.3, The Conunission

may enercise ig discrelion w waive a mele where the particular facts make serict compliance inconsistent with the
public intcrest. Northeart Cellvdar Tefephaone Co v FOOC, 397 F2d L1, 1186 (DR.C S 19900 (Mortheost Cellrelar).
In addition, the Commission may take ino account considerations of hardship, cquity, or morc effectiva
imiplementation of overall policy on an individua] basis, WAIT Radio v FCC, 413 F.24 L1335, 11539 {10.C, Cir, 15659);
Hesthease Colfufar, 307 F.2d at 1166, Waiver of Uie Comnlission's nuley 13 therefore appropriate ooly if special
cirgumslances wamant & devialion from the general role, ond such devaton wll serve the public interest.  Mortheose
Ceflufar, 897 F.2d a1 1166



a. Commisiion Precedent Supporis Finding That These dve Unigue Circumstances
Justifving Waiver OF The Filing Deadline

The Conmurrussion had (ound thar Commission Rules 36,612(a) and 54.305(d){1) imteracl in 4

¥ Commission Rule 36.61 2(a)(3) permits, but does not require, each rural

conlusimg manner.
incumbenl LEC ta updale its yearly cost infonnation on a quarterly besis.” Rural incumbent LECs
that choose not 1o meke these quarterly lings receive high coslt loop support based on the annnal
calendar year dala conlaiied in the mandatary report [iled pursuant 1o Commission Role 36.611 on
July 317 of each year.'"

Commission Rnle $4.305(d)(1) can tum this optional gnarierly updaie mto 8 mandatory
filing. Commission Rule $4.305(d){1) permits an incumbent LEC (0 establish a fiscul index year
for salety valve support purposes based on the first four complete caleudar quarters [ollowing the
incumbent LEC’s purchase of the supported exchauges, even if iliese do nol all fall within the same
caleuder year. The incwnbent LEC?s salety valve suppodt support in such a case 1§ based on year-
over-year changes between the incumbent LEC’s cosls in Lhe fiscal index year and s costs in
subsequent corresponding fiscal years. To receive sefely valve aupport, therefore, e rurul
incumbent LEC musl in subsequent yearz lile Lhe otherwise ophional quaderly update under
Commission Rule 36.612(a) (hat cormesponds 1o the four valendar gnanters it ongnnally used as the
safely valve support index year.

The Conunission has recoguized that “[u]nder seclion 36.612 of e Commission’s rules,

rural carriers bave the option of submitting loop cost dald 1o NECA on a guariefly bagis." ' Here,

Twin Valley determined to establish a fiscal year indea for purposes ol safety valve suppart which

3 Ceatury-Tel of Central Wiveonsin, 21 FCC Bod al 14634,
? 47 C.F.R. $36.612(a).
1o AT CF. R §36.611,

t Cenfury-Tel of Central Wisconsin, 21 FCU Ked a1 14634,
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stasted on Oclober |, 20046 and which required that expense dala be filed on March 30, 2008. Thus,
what i typically thougli of as an opiional desdline [or a quarterly [iling had achually become a
mandelery fling based an ite earlier decision to use a fiscal year base index. Like CenturyTel of
Ceniral Wigrpmiin, Twin Valley was accusiomed lo NECA reminders ol impending due dates for
reguired Rhngs and did nat reelize the neccssity of [iling on March 10, 2010, Significanty, Twin
Valiey hes taken sleps Lo ensure future compliance with all safety valve support filing deadlines.
For the same reasons the Commission found persuasive in CenruryTel a_,f'(i‘émmf Wixconsin, the
Comonssion should Gnd that special circaimstanees warrant waiver of filing deadline rules in this
inslance.

b. The Public frterest Is Bext Serwd By Ensuring Safety Valve Support Gels To Rural
Carriers Thar Make Invesiment In Underserved Rural Exchanges

The public interest would be best served by 1 deviation from the filing dead|ine. The
Commission established its safely valve suppor inechanism precisely 1o encourpe new investment
hy rural carriers in acquired exchanges that may have been neglected by their former owners. '

The Commission recognized that its prior rule, strictly limiling sepport loc acquired exchanges o
the amount the seller was receiving before the sale, harmed rural America by creating disinceutives
Lo new iufrastructure investment. As the Commission voncluded, Lthe Jormer rule “may discourage
rural carriers from acquiring high-cost exchanges from carmers with Jow averape <osts and iney
prevenl rural carriers from receiving supporl for new investmenls in recentlv-acquired Ligh-cost

exchanges. "™ As sucl, failure (o graql this waiver requesl would vudermine the incentives t

iuvest in rural networks that the safely valve mechanism was degigned 1o creale.

12 Federal-State Joini Beard an Univeryal Service. Mudirdssocstion Greap Plan for Regulanion of Iniersmate
Services af Non. Price Cap Incwmbent Local Exchange Corriers ond tnrerecchnnge Curvigrs, V6 FOU Red 11244,
11282 al paras. 93-94 2001 M Ruru! Task Force Order).

13 2d. al para, ¥7.



Here, if the Commission fails to promptly grant this waiver request, the resultis
cxacerbated by Lhe facl that Twin Valley would lose 12 months of safely valve support. The
(inancial consequences of such a loas would be extraordinary. First, Twin Valley would face a loss
of over 52 million of safely valve supporl. This represents most il nol all of the annval net income
availeble 1o Twin Valley for the 12-month period. Thus, loss of salety valve supporl imposes
sipmificant hinancial harm. Additionally, the revenue from Lhe safety valve support mechanism s
easential for the recovery of capital cosis of network upgrades and servicing the debl Lhat Twin
Valley incurred to fund tliose upgrades. This is the precise set ol [inancial dominoes ihat the
Commission recopmized would be against ihe pablic inlerest in Century-Tel of Central Wisconsin.
Accordingly, consislent with its prior public interest findings, the Commission should granl waiver
af the Aliug deadliue for salety valve supporl t “ensure (a1 consumers have and mainlain access
lo seTvice at just, reasonable, and affordable rales.

The Cormmussion urher recogmized thal the loss of safety valve supporl for an entire
calendar vear would likely have a negative rale elfeet and nltinately harn the quality ol services
offered iu rural exchanges. If permanent loss of funds is realized, Twin Valley would likely neced
(o attempl to meke up Lhe funds elsewhere. With an approximale Josg of $2.1 millinn, this wonld
represenl approximalely $500 per cuslomer in the ecquired exchanges. This would place
signilicant pressure lo {nerease service rales for customers in Ihe acquired exchanges, The majorily
ol cuslomers in these very rural areas simply can not aflord signjficant rate increases and the

Commissiou should therefore grant This one-time walver request,

H Century-Tef of Central Wisconsin, 21 FCC Red al L4624,
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IV. CONCLUSION

For all of the reasons discussed shove, the Commission should find thal Twin Valley has
eslablished the special circmnsiances and public inlerest necessity (o grant a limated waiver ol the
Marcl: 30, 2010 filing deadline, specified in Commission Rules 36.612 and 54.305 for purposes of
calculating the safety valve suppor expense adjnstment effective in July 20010, The limely receipl
of the significanl amowl of safety valve supporl by Twin Valley will promote universal service

and serve Lhe public interest,

Respectfully submitied,

e

Bennet) L. Ross
WILEY REIN LLF
1770 K Sirect, N.W.
Washington, DC 200056
(202} 719-7000

Counsel for Twin Valley Telephoue, Inc.

Augusl 9, 2010



AFFENDIX A

Higlh Cost Loop/Expense Adjustment Data Reporting and Payment Dates

Part 36 Rule | Submission Timeframe of Filing Date Payments Effected
1D Reported Data
149.411 Year-01 12 Monihs Ending July 31 January — December of
December 31 following year .
15.612(a)(2) Year-02 12 Moenths Ending September | Janmary — December of
March 31 30 following year
36.612{a)(3) Year-03 12 Months Ending December | April — December of
June 30 30 following year
36.612(a)4) Year-Q4 12 Maonths Ending March 30 July — Decemnber of
September 30 following year
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VTTE K STREET niwd

WASHINGTON, DE 20006
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TS IOMES BRANCH DRIVE
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Benmert Rets
202. 710 7514
Bross@wilEyren.com

August 9, 2010

VIA ELECTRONIC FILING

Marlene H. Dortch

Secretary

Federal Conununications Cominission
445 12th Street, 5W

Washington, DC 20554

Re:  In the Matter of Federal-State Joint Board an Universal Service
Twin Vailey Telephone, Inc., Petition for Waiver of Sections 36.61 2(a)(3)
and 54.305(d)}f1) of the Commission’s Rules, CC Docket No. 96-43

Dear Ms. Dorich:

Please Iind euclosed for Dling Twin ¥alley Telephanc, 1ne.'s Petition for Waiver of
Seerions 36.612(2)(3) and 54.205({d) 1) of the Commission’s Rules. The requisite
liling fee hay been remitied 10 U.S. Bank via U.S. meil todey. Please do not hesitate
1o conlact the undersigned wilh sy qnestions regacding this peiition.

Sincerely,
fo/ Benneri L. Ruvy

Bennet L. Ross

[l Sharon Gillet
Lisa Gelb
Carol Maney
Alerander Minard
Katie Kiug

Enclosures



